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(A)  Not  Guilty;     Pleadable.    In  what  Cafes. 

1.  TN  decies  tantum  Not  guilty  is  no  plea,  but  not  ready  to  givd 
X  Ms  verdi£t.   Br.  Amon  fur  le  Statute,  pi.  14.  cites  8  H. 
6.  9,  &  10. 

2.  In  writ  of  fnaifttenancey  he  fliall  not  fay  not  guilty ;  by 
which  he  faid,  that  he  did  not  give.  See.  and  fo  not  guilty ;  but 
the  not  guilty  was  not  entered,  but  only  that  he  did  not  give 
Tobes  8ccp  Br.  A£tion  fur  le  Statute,  pL  14.  cites  8  H.  6. 9,'&  io« 

3.  Note,  that  of  general  pardon  rf felony  &c«  all  are  bound  to 

take  notice  of  it,  fo  that  if  the  felon  will  plead  not  gfiilty^  yet  the 

judges  ought  to  refufe  aty  by  reafon  of  the  pardon*     Bt.  Notice^ 

pi.  I.  cites  26  H.  8.  7*. 

4*  In  i^ion  upon  me  cafe  for  a  thing  which  lies  infeafanee^  as  9;  P.  Ibid. 
for  burning  of  goods  or  deeds  &c.     Not  guilty  is  a  good  plea  5  P**  77- 
amtra  for  non^feafance  of  a  thing  which  he  ought  to  do,    as 
making  a  bridge,  park-pale,  fcouring  a  ditch^  &c.    Bn  A^ion 
fur  1^  Cafe,  pi.  in.  cites  2  £•  6. 

5.  Error  was  brought  upon  a  judgment  in  debt  upon  thejlatuie  of 
32  H.  8.  for  that  the  defendant  pleaded  not  guUty,  which  was 
urged  to  be  no  plea  in  this  atflion  \  but  all  the  Court  held  it 
good  when  the  a£lion  is  grounded  on  apenaljlatute*,  Cro.  E*  257. 
pi.  34.  Mich.  33  &  34  Eliz.  Savery  v.  Tey. 

6.  In  debt  brought  by  a  farmer  of  a  redlory  upon  thejlatute  ^^  •  in  an  se« 
2  iS.  6.  for  carrying  away  his  corny  the  iythes  not  being  fet  out,  and  tion  for  a 
demanding  the  treble  value  not  guilty  was  pleaded ;  and  ail  the  f;^nc/*^,Jot 
Court  refolved,  that  it  was  an  iSue  well  enough  in  this  afiion ;  guilty  is  not 
for  it  was  not  for  a  *  non-feafance^  but  for  a  male-feafance^  wherein  ^^Y  P^^a ; 
the  tort  is  fuppos'd.  Cro.  E.  766.  Trin.  42  EUz.  B.  R.  WorUey  Jt/t^^' 
T.  Herpingham.  tivest  which 

cannot 
make  an  ifliie  any  more  than  two  affirstatives ;  but  in  a^ion  for  a  mU-feafance  it  is  otherwife* 
Cro.  E.  Trin.  39  Elix.  B.  R.  Yielding  v.  Fay. 

7.  And  in  an  aBion  upon  thefatutCj  which  prohibits  a  thing  upon 
which  a  penalty  is  demanded^  tne  iSn^  may  be  not  guilty,  or  non 

Vol.  XVI.  B  debet. 


1 1  But  (0untf  #    BotiCt^ 

debet,  and  (b  it  has  been  often  ruIM  in  this  Court ;  wKerefortf 
the  ifliie  was  joined  accordingly.  Cro.  £«  766*  id  Cs^e  of  Wort-* 
ley  V.  Herpingham. 

For  more  of  i^Ot  (Puiltp  in  general,  fee  JactiOItSP,  and  other 

proper  titles. 


[  2  ]  Bottce. 
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tZ^^:^  (A)  In  what  Cafes  Men  ought  to  take  Notice  of 
li^^te^  Things  without  any  Notice  given  by  any  other 
(o.  b}  [as  to  the  making  or  difpenfing  with  a  Forfeiture^ 

^'*' s'c  ^'*  T^  there  be  curia  hgalis  of  a  manor  held  twice  a  year^  m 
^Afree-  which  all  thofe  who  have  common  in  a  great  moor, 

nan  and  ci.  parcel  of  the  manor,  have  ufed  time  out  of  mind  &c.  to  appear, 
tisenofLoo.  qj.  xo  be  amerc'd  for  it,  or  to  bc^eiToigned,  and  there  is  a  cuf- 
ri^«^  tom,  that  the  fteward  has  ufed  at  the  faid  Court  to  ele£k  and 
rift  and  for  fwcar  a  homage  out  of  the  commoners  appearing  to  enquire  of 
not  fming  the  oppreflions  and  offences  conceminff  the  common,  and  that 
a^on  w»r  ^^  ^^^^  homage  has  ufed  to  make  ordmances,  Anglice  bj4aws 
brought  ■-  for  the  better  prejervation  of  the  common  ^  and  that  all  commoners 
f"**»*|^  have  ufed  to  obey  thofe  by4aw8  under  a  reafonable  pain  &c. 
^V^l^^'  And  after,  atfuch  Court y  an  ordinance  is  made  by  the  homage^ 
forfeiture,  that  no  commoner  JbaH  put  in  hisjheep  in  a  certain  part  of  the  moor 
}}V\  ®^  (fliewing  it  by  bounds)  under  the  pain  of  ^s.  4^.  to  the  lord  s  and 
IK)  notice  *  *^*^  ordinance  is  puhlijhed  and  proclaimed  in  the  fame  Court. 
was  given  of  Though  there  be  not  any  exprefs  notice  to  J.  S.  who  is  a  com- 
thiselcaioD,  moner,  and  he  after  puts  in  his  beafts  againft  the  ordinance, 

be,  thS^he'  ^^  ^^^^  ^^1  ^J^^^^  ^^^  avow  for  this  3  s.  4  d.  forfeited  (having 
was  abfeni  power  bj  cufiom  to  diftrdn  for  it)  without  alleging  any  notice 
*f  ri^d*"*  g^vc^  of  the  ordinance  to  him ;  becaufe  it  is  in  nature  of  a  fta- 
But  HoiT'  *^^^  ^^^  made  by  the  commoners ;  for  by  intendment,  all  the 
Ch.  J.  in  commoners  agreed  at  the  firft,  that  the  homage  fhould  make  fudi 
delivering  ordinances  to  bind  them ;  and  the  cuftom  is,  that  all  com- 
•f  thjTcoart  '"^'^crs  ought  to  appear  at  Court  or  to  be  amcrc'd.  And  there- 
faid,  that  forc  if  he  appears,  he  had  notice,  it  being  publithed  and  pro- 
evrryfru^  claimed,  and  if  not,  it  was  his  own  default  5  and  it  being  done 
^^^ieinl  ^y  ^^  homage,  and  not  by  the  lord  nor  fteward^  the  commoners 
«  mtUeroi  ought  to  take  notice  of  tx,  Trin.  14  Car.  B.  R,  between  Jamu 

and 


and  Tiniingy*    Adjudged  per  Curiam  in  writ  oi  error,  upon  a.  ^et>odr^ 
judgment  in  Bank  upon  a  demurrer  upon  drift  avowry.    In-  yJ^^V^^;, 
tra^ur.  9  Car.  Rot«  234.  or  Trin.  ji  Car.  Rot.  753.3  i^trejem 

I  ^hire  the 

%3iUU  hcdy  nJUn ;  and  tho'  in  faA  one  of  iheni  wis  abfenti  yet  it  was  bis  duty  to  have  been  there* 
aind  IliaU  be  obliged  to  take  tntice  •ftbh  ele3ioH  at  kh  peril,  Belides,  the  election  is  made  iit 
▼iew  oftlie  city,  of  which  all  perfons  as  memberi  of  the  body  politick  are  to  take  notice  ;  and  the 
pcodanutiaa  is  alio  made  in  the  moft  notorious  place  of  the  city,  viz.  on  the  huftings,  where 
every  pcHbn  may  take  notice  of  it;  and  judgment  was  given  for  the  plaintiff.  5  Mod.  4:8.  44!* 

Tria.  11  W.  3.  B.  R.  The  city  of  London  ▼.  Vanacre. 1  Salk*  142.  S.  C. ^Carth.  484. 

S.  C 1*  Mod.  271.  S.  C. 

If  a  camuman  m^nce  h  preftMed  at  a  tomrn  or  leet^  the  {heriffor  fteward  may  either  amerce  the 
fttUm  preientedy  and  alfo  order  him  to  remove  the  nufance  by  fuch  a  day,  undef  paiil  of  forfeiting 
a  oettain  fam»  or  may  order  him  to  remove  it  under  fuch  a  pain,  without  amercing  him  at  all.  But 
feijeaat  Hawltins  fays  it  feems  doubtful^  whether  fuch  a  perfon  be  bound  at  his  peril  to  take  notice 
9f  and  obey  fuch  order,  being  Made  in  hit  abfence^  unlefs  exprefi  notice  be  given  iiim  of  it^  a 
Uivk.  PL  C.  61.  cap.  10.  f.  32. 

2.  The  law  will  Hot  compel  one  to  take  notice  o(  aEis  doni 
tet^ueenjlr angers  J  ot  of.  any  incetiainiy^  on  pairi  of  forfeiture  of 
his  eftate  or  intereft.  But  in  fuch  cafes  notice  ought  to  bd 
given  to  thofe  that  are  to  be  lofers.  8  Rep.  93.  in  Fraunces's  Cafe. 

3*  Tenant  Ihfeofis  his  fon  and  heir  aiid  dies^  the  lord  accepts 
the  rent  from  the  heir  not  having  notice  of  ^tfeofftnenty  yet  he 
ihall  have  his  arrearages  and  feliefs.  Cto.  £.  572.  cites  4  £•  3. 
Rdeafe  ii. 

4.  A*  made  a  leafe  ioeorhnUnce  aftei^  the  detetminatibn,  forfel-  f  3  3 
tare»  or  furrender  of  a  former  leafe^  with  claufe  oi  reentry  for 
non^jment  of  the  rent  afterWards.  A,  took  a  fecret  furrender  of 
tbej^rft  leffee^  and  after  that  furrendef  a  rent^ay  incurr^d^  and  no 
rent  was  paid  by  the  fecond  leflee ;  and  yet  adjudged  that  his 
eftate  is  not  void^  becaufe  A.  ought  id  give  notice  to  him  of  thd 
furrender.  Arg.  Goldsb.  140.  pi.  49.  cites  18  &  19  ]Elliz.  354^ 
pL  3a.  &  17  £liz. 

$•  Acceptance  o(  tent  is  no  difpenfation  with  the  forfeiture, 
without  notice  of  the  forfeiture.  Cro.  £.  572.  Ttin.  39  £liz« 
C  B.  Hanj  v.  Ofwell. 

<S.  j1»  infeoPd  B.  in  fee  upon  conditiofi^  that  ifjt,  tuithin  a  year 
After  lEfs  deeSb^  Jball  pay  lo/.  to  the  heirs  or  executors  ofB.  he  ma^ 
re-^nter^-'^B.  enfeoffs  C.  and  dies,  leaving  M.  his  mfife  and  W.  hit 
heir  bis  executors.  A.  paid  the  looL  to  W.  but  being  a  colour-  • 
able  payment  only,  was  not  efie£kuai,  [though  had  the  pay- 
mient  been  real,  it  feems  the  entry  of  A.  had  been  lawful.]  In 
thb  cafe  A.  was  not  bound  to  give  notice  to  C.  either  ofthepay^ 
went  or  death  ofB.  for  C.  is  a  ftranger  to  the  payment,  and 
may  know  the  ^th  of  B.  as  well  as  A.  Jenk.  261,  262.  pL  61* 
dtes  39  Eliz.  5  Rep.  95.  b.  Goodal's  Cafe. 

7.  Feoffee  of  land.  Or  bargainee  of  the  reverjion  by  deed  indented  and 
mrolPd^  ihall  not  take  ^dvaiitage  of  a  condition  of  non'^ayment  of 
rent  leferred  upon  a  leafe,  upon  a  demand  by  them,  without 
nodce  given  thereof  to  the  leflee.  8  Rep*  92.  in  Fraunces's  Cafe, 
ekes  it  as  the  opinion  of  Popham  Ch.  J.  in  MaUorie's  Cafe  ■  ■ 
And  otes  5  Rep.  x  13^  S«  C« 

B  2  t<  If  % 


3  l^otice. 

So  ofBar^  8.  l(  the  e/late  of  the  lord  of  a  manor  crafes  By  ItmHation  of  an 
gainee  of  the  njf^  and  the  ufe  and  ejlate  of  it  is  transferred  to  another ^  woho  de-^ 
'deeriKJent^  w^i//^fj  the  rent  of  a  copyholder y  and  he  refufes  to  pay  it  to  him^ 
tdandL-.  this  IS  no  forfeiture,  unlefs  notice  be  given  to  the  copyholder 
Tilled '^c\it^  of  the  alteration  of  the  ufe  and  eftate-  8  Rep.  92.  a«  in 
T^"^^  Fraunces's  Cafe,  cite»  Hill,  i  Jac.  Bcconfliaw  v.  Southcote. 

Uwy  8.  Rep.  92.  b.  in  Frauncet't  dafe. 

9.  A.  was  lejfeefor  90  years^  and  afftgned  to  B,  ten  years  of  the 

term,     B.  covenanted  to  repair  fe*r.     A,  devifed  the  reverfton  or 

refidue  of  the  term  to  J.  S.  and  died.     j.  S.  brought  aSion  of 

covenant  againfl  B.    One  quellion  was,  if  the  aflion  would  He, 

.    no  notice  having  been  given  of  the  grant  ?  And  it  was  held  by 

Coke  Ch.  J.  and  Fofter  J.  that  there  needed  not  any  notice  in 

this  cafe  \  becaufe  here  is  no  penalty  in  this  cafe  as  there  tvas  in 

Malorie's  Cafe  ;  for  there  was  a  condition.  Godb.  l6l*  pi.  227^ 

Pafch.  8  Jac.  C.  B.  Briftow  v.  Briftow. 

^•^T^*.       10.  In  debt  on  bond  conditioned  to  pay  100/.  for  freight  for 

Sic  ftitTf***   ^^s  (hip  40  days  after  hejhould  return  with  hisfb'tp  tofuch  a  port  of 

not  men-      difchargCj  verdid  was  for  the  plaintiff*     It  was  mov'd  in  arreft 

***^^**f  Ae         judgment,  that  no  notice  was  exprefs'd  to  be  given  of  the 

condition  of  unloading  of  the  fhip,  and  that  this  being  a  collaterai  things  and 

the  bond,  as  penal  to  the  defendant^  he  ought  to  have  notice  of  it :  but  RoU^ 

ft^^idha^    Ch.  J.  faid,  that  one  party  might  as  well  take  notice  of  this  a& 

b€^,  and*   ^^  Other ;  for  the  thing  to  be  done  b  not  to  be  done  either  by 

as  it  is  in      the  plaintiff  or  defendant }  and  the  iflue  being  found  againft  the 

dicS.  c.      defendant  judgment  was   afterwards  given  for  the  plaintiff! 

another*      Sty.  30,  3 1.  Trin.  23  Car.  Lere  v.  Choi  witch. 

point;  for  which  fee  Condition  (M.  b.)  pi.  9. 

1 1«  If  one  holds  Jlahes  upon  a  wager,  he  mu(l  at  his  peril  tair 
notice  who  it  is  that  wins  the  wager.  Per  North  Ch.  J.  Frcem. 
Rep.  264.  Mich.  1679.  in  Cafe  of  Rowley  v.  Dad. 

12.  A.  on  fale  of  wines  to  B.  covenanted  to  fave  B.  harmlefi 
againfl  f.  S.  and  others  \  a  difference  was  taken  Arg.  between  a 
covenant  to  fave  harmlefs  for  enjoying  lands ^  and  for  enjoying 
[  4  3  g"^^^  that  in  the  firft  cafe  there  oueht  to  be  a  difturbance  upon 
title,  but  in  the  other  cafe  any  difturbance  is  fufficient ;  therefore 
if  J.  S.  had  brought  an  a£lion,  and  been  nonfuited,  yet  it  had 
been  a  breach  of  covenant ;  fo  if  he  had  brought  a£tion,  and 
died,  and  yet  his  title  could  not  appear  \  and  tho'  no  notice 
was  given,  judgment  was  affirmed  in  error.  Skin.  160.  Hill, 
35  &  36  Car.  2.  B.  R.  Dod.  v.  Jenkinfon. 

(A.  2.)  Requifite.     In  what  Cafes  in  general. 

I.    A    Man  was  rejlored  by  pnrUnment  to  land  forfeited,  and  had 

writ  to  the  efcheator  to  put  him  in  po(feffion,  and  he  returned 

difsurVd  by  N.  who  came  Sindfaid  that  he  had  no  notice  of  the  refii^ 

tution 


i 

tdhn  hfparllamenfy  &c.  And  by  the  jufticcs  he  is  excufed  till 
notice  \  by  which  ifTuc  was  taken,  that  they  occupied  after  no- 
tice :  ft)  fee  that  notice  is  requifitc  upon  an  aft  of  parliament ; 
the  reafon  feems  to  be  inafmuch  as  it  is  a  particular  matter ;  for 
it  feems  of  a  general  aft  all  are  bound  to  take  notice.  Br. 
Paiiiament,  pi.  35.  cites  43  AfT.  29. 

2.  If  debt  is  brought  agaltift  executors^  and  pending  the  writ  they 
pay  Jebtj  to  others^  this  is  good  till  they  have  notice  of  the  fuii ; 
contra  of  payment  after  the  notice.  Br.  Notice,  pi.  i6.  cites 
2  H.  4.  21. 

3.  The  parties  who  are  bound  to  (land  to  the  arhitrement  of  Br.  Artitre- 
sther/  ought  to  take  notice  of  the  award.  Br.  Notice,  pi.  1 8.  "^^c^iiSf * 

cites  8  £.  4.   I.  lO.  S.  C.  and 

fajs  it  was 
auicli  argKed  whether  notice  ought  to  be  gWen,  elpscially  where  the  ohUgation  is  made  to  the 
aiiitrafior  himielf ;  ^t  that  it  was  not  adjudged.— 8  Rep.  91.  in  Fraunces*8  cafe,  cites  18  £. 
4.  18.  and  ^ac  there  it  was  agreed  by  Brian,  Vavifor  and  Cateiby  J.  that  the  obligor  ought  to 
tdke  notice  at  bis  peril,  and  faid  that  it  w.is  fo  adjudged  in  the  fame  king's  time  iii  B.  R.     And 

that  16  the  law  is  without  queition,  againil  a  fuddsn  opinion  ia  8  E.  4.  fol.  i.  a. Br.  Dette, 

pL  124.  cites  r  FL  7.  $. — S.  C.  cited  8«  Rep.  92.  b.  in  Fraunccs's  Cafe ;  for  having  bound  hinf- 
klf  clieRi%  be  kas  ta£ea  upon  himfelf  to  take  noCioe  at  bis  peril. 

4.  If  a  man  be  bound  to  account,  and  to  pay  the  arrears  which  Br.  Notice, 
fi>all  be  found  upon  the  account ,  it  is  no  plea  that  he  has  accounted  §  'c?  ^*^^* 
before  juch  auditors,  and  is  ready  to  pay  the  arrears  if  the  auditors 

will  give  him  notice  of  them  :  for  he  ought  to  take  notice  thereof;    . 
qood  nota ;  per  Cur.  and  fo  upon  arbitrement  he  ihall  take 
notice.    Br.  Dette,  pi.  168.  cites  18  £.  4.  18. 

5.  If  tenant  for  life  leafes  for  years,  and  dies  within  the  ternij  ^*  muftr^^ 
and  the  firft  leffor  briftgs  trefpafs,  the  termor  ought  to  take  no-  vJ^cnr*^"" 
ficerf  the  death  of  the  tenant  for  life*     Br.  Notice,  pi.  15.  cites  time,  to  be 

22  E.  4.  27.  reckoned 

'  from  the 

detffa  of  the  tenant  for  life,  whether  he  had  notice  of  it  or  not ;  for  he  in  reveriion  is  prefumed  t» 
Jk  ao  moiepdry  t»  ft  dun  himlelf.  Per  Rainsford.  Vent.  201.  in  cafe  of  Fry  v.  Porter,  cites  zx 
£.  4.  ay,  28. 

6.  U(es  were  limited  by  a  fine  under  this  provifo,  that  if  the  s.  c.  cited 
eogmfor  at  any  time  during  his  life  pay  l^c»  20/.  at  thefontflone  in  ^  ^^P'  9^- 
the  cathedral  church  of  Sarum,  then  the  ufes  to  be  to  the  conufor  and  ces*»  Cafe"" 
his  heirs.     The  queilionwas,  if  a  rcadinefs  or  tender  to  pay  the 

20 1.  in  the  abfence  of  the  conufor,  or  any  deputy  or  fervant 
appointed  to  receive  it  for  him,  be  a  performance  without  giving 
notice  befordiand  ?  And  Wray,  Dicr  and  Manwood  fccmed 
of  opinion  ttat  it  was  not ;  bccaufe  no  day  or  time  certain  is 
limited  to  attend  the  receipt  &c.  but  during  the  life  of  the 
conufor,  which  is  uncertain  to  the  conafee  &c.  D.  354.  pi.  32. 
Mich.  18  &  ipfiliz.  Barrough's  Cafe. 

7.  Where  a  man  makes  an  a£iual  revocation  of  an  authority, 
and  before  notice  the  other  executes  his  authority,  the  revoca- 
tion being  ^thout  notice  is  no' revocation.  2  Brownl,  291. 
HilL  7  Jac.  C.  B.  Vivion  v.  Wild. 

8.  Notice  is  not  requifite  where  one  is  bound  by  bond  to  do  an  £    5     ] 
•£b    Hob.  I4«— *  Rep.  92.  b. — Mo.  602. 

B  3  9.  Where 


Thit  WIS  a  p.  Where  a  conditioa  requires  fuch  waff  U  he  JoMf  as  mcy 
ST  w'yment  ^  ^^  ^fi^  notice^  it  has  been  queftioned  whether  the  law  fliall 
of  money ;  not  protriiff  the  time  limited  for  performance  until  notice  be  had^ 
but  other.     Cro.  Car.  C77.  Hill.  16  Car.  B.  R.  Mayor  and  Commonalty  of 

Ihere  ."        ^O^^^^O^  ▼•  ^Iford. 

thing  is  of  that  nature,  that  being  dooet  xua  fuhf fluent  netlft  emn  rftrievti  ftt  Hale  Ch.  J.  VeoC 

aoj.  in  U4y  Anne  Fry's  Cafe. 

ID.  None  is  bound  by  the  law  to  give  notice  to  another  0^ 

thai  which  that  other  perfon  tnaj  othervnTe  inform  himjelfof.  MicE. 

22  Car.  B.  R.  except  he  tie  himfelf  by  fpecial  covenant  and 

agreement  to  do  it  \  i^t  the  law  will  not  put  an  unneceflary 

trouble  upon  any  man  without  his  own  eonfent.  2  L.  P.  R.  253. 

1 1  •  Tbo'  a  condition  to  k  performed  to  a  f  ranger  ought  generallr 

to  be  performM  ftridly,  yet  this  is  to  be  intended  only  in  fuc^ 

'-  cafes  where  the  party  haa  certain  notice  of  all  circumftanceg 

requifite  for  payment  thereof.    Lsme  100.  Hill.  8  Jac.  in  the 

Exchequer.  Gooch's  Cafe. 

Vent.  201,        12.  Notice  is  not  neceiTary  where  the  *  thing  liis  as  vauch  in 

>o4.  in  Cafe  ^^^  cognizance  of  the  one  as  the  other,    Arg.  faid  'tis  a  general  rule 

rortcr/       Hard.  42.  Hill.  1655. — ^But  where  it  lies  more  properly  in  the 

•  As  where  conufance  of  the  plaintiff  than  of  the  defendant,  notice  is  ncr 

the  promifc  ccffary.    Ibid,  and  judgment  accordingly.  Harris  v.  Farrand. 

^Jhang$r  m  bit  timing  from  beyond feaj^ffald  affirm  fo  ^niJo%  which  he  4id»  it  w|is  he^  that  tfaif 
«d  being  to  be  done  by  a  ftranger,  and  not  by  the  plainti^  the  conufance  thereof  lies  as  well  ia 
the  notice  of  the  defendant  as  of  the  plaintiffy  and  fo  notice  not<oeccflary  to  be  grren.  Cro.  J.  493. 
Trin.  16  Jac.  B.  R.  Powle  ▼.  Hagger.  ■  .        Jenk.  334.  pi.  71.  S.  C. 

If  /fv«  ffrfvnx  are  equally  comcernedt  neither  is  to  give  notipe  to  the  other ;  otheiwife  if  Mir  h 
more  fri%y  (as  heir  is  more  privy  to  a  condition  annexed  to  an  eftate  than  a  ftranger)  or  more  con* 
cern'd  than  the  other.  1  Lev.  11.  Mich.  23  Car.  a.  B.  R.  Williams  v.  Fry.'  '  i  Mod.  300. 
^i — 3  Mod.  ^8.-:*- Where  it  /r>x  tu  wU  intbenoti^oftbtdrfendamtMofthtfUifaiJf^  tfat 
defendant  (hall  take  notice  at  his  peril.  Per  Cur.  Freem.  Rep.  2S5.  Trin.  1674.  in  &fe  of 
(Corn^  and  purtis  v.  CoUidoo. 

13.  Where  efiates  ceafe  by  limitation  of  ufes^  and  the  land  is 
limited  over  to  another,  no  notice  need  to  ht  given ;  per  Bridge 
man  Ch.  J.  Cart,  172.  Hill.  18  ft  19  Car.  2.  in  Cafe  of  Rund^ 
V.  Eely  &  al. 

14.  There  is  a  difference  where  the  limitation  ofth^  ffiate  and 
condition  are  coupled  together  in  a  will  or  deed,  9nd  where  the 
condition  is  in  a  collateral  will  or  deed,  as  to  point  of  notice  ; 
per  Bridgman  Ch.  J.  Cart.  172.  in  Cafe  of  Rundal  v.  Eely. 

IS'  So  another  difference  is  where  a  day  is  appointed^  and 
where  not,     Arg,  Lat.  97.  in  Cafe  of  Alfright  v  Blackmore. 

16.  &  there  is  a  diverfity,  where  the  aff  is  tobe  done  by  two 
Jlrangers,  and  where  by  a  f  ranger  and  a  party  ;  for  where  the 

party  is  party  that  ought  to  do  the  a£t,  there  upon  doing  it  he 
ought  to  give  notice  ;  but  notice  is  not  requifite  where  the  zCi 
is  to  be  done  by  two  ftrangers ;  for  there  the  plaintiff  may  take 
notice  as  well  as  the  defendant.  Arg.  Sid.  36.  Pafch.  13  Car.  2« 
C.  B.  Brown  v.  Stephens. 

17.  Where  a  man  undertakes  to  do  a  thing,  and  the  pei^n  is 
firtmny  fo  that  he  may  inform  himfelf^  s^nd  there  is  no  agree* 

ment 


■lent  that  nodce  Ihall  be  Riven,  he  muft  take  notice  himfi^lf  of  P?ph.  165. 
&e  thing  to  be  done^  as  of  the  quantum  of  money  to  be  paid  &c.  ^"'•J-^33- 
Lor.  47*  ftCch.  13  Car.  2.  B.  R.  Price  v.  Car,  Emerson  &  al.  HeninfJl' 

Otherwife  where  the  perfon  is  uncertain*  Cro.  J,  433 i  Sand.  33. 

v«  Henning. 

18.  Wiere  no  man  is  bound  to  give  notice,  every  man  is  Cart  17a. 
beuttj  to  take  notice ;  but  yet  rtafinabU  time  for  notice  is  required.  *^  ^^^^  ^ 
"Nor  are  any  perfons  required  to  take  notice  where  it  is  impojji'-  EdS?^Ue» 
UetQtakext.     Refolv'd  per  Curiam,     a  Show^  300.  Pafch.  35  Cro.  c. 
Car.  2.  B.  R.  Vcidon  v.  Deacle.  39».  Cim. 

let  ▼.  Sands. 
Skia.  180.  Aff.  denies  the  fuppofition,  and  cites  T«PHAM*t  Cafe»  who  detained  one  after 
(he  difiblution  of  parUameat,  as  he  heard  by  uncertain  run^our  and  difcoiiarfe;  yet  he  r  ^  n 
IhaU  be  cxcufcd  tho'  no  perfon  it  bound  to  give  him  notice.  So  in  the  cqismon  cafe  L  "^  J 
of  one'a  kceptJif  a  dog  ufed  to  kill  (heep,  he  fluU  not  be  lUble  till  notice  is  given ;  yet  |m  one  i» 
komd  tosive  him  notice.     Pafch.  36  Car.  2.  B.  R.  in  Cafe  of  MaUooii  v.  Fitxgeiald. 

19.  There  are  but  three  cafes  in  which  notice  is  not  neceflirj  \ 
ift.  In  cafes  oi  condition  precedent ;  2d.  Where  the  thing  is  oja 

public  nature  ;  3d.  Where  the  party  impofes  the  thing  on  himfelf. 
Arg.  2  Show.  317.  Mich.  35  Car.  2.  B.  R.  in  Cafe  of  Malloon 
▼.  Fitzgerald. 

20.  Notice  is  Hfpenfed  with  where  it  becomes  impojftble  by  the 
aft  of  the  party,  as  by  his  abfconding.  i  Salk.  214.  Pafch. 
6  W.  3.  B.  R.  Nurfev.  Frampton. 

21-  whcife  a  certain  perfon  is  mentioned^  as  if  it  were  if  J.  S. 
pay  fo  ranch  money  &c.  no  notice  is  neceflTary ;  btit  if  it  be  as 
any  hody  fliould  pay,  which  is  uncertain,  there  muft  be  notice. 
12  Mod.  44.  Trin.  5  W.  &  M.  Anon. 

22.  Per  Holt  Ch.  J.  in  cafe  of  marriage  of  one  felf^  notice 
need  not  be  averr'd  \  becaufe  marriage  is  of  itfelf  notorious  ; 
but  Powel  doubted.      11   Mod*  48.  Pafch.  4  Ann.   B.   R. 

Smith   X*     m     ,     m     f     4 

(A.  3)  Requifite  in  what  Cafes.     Ih  AJfumpJits. 

I.  TTPON  a  treaty  between  A.  and  B.  for  the  purchaffe  of 
^  land,  A.  in  confideration  of  20/.  paid  by  B.  promifed 
that  if  B,  liked  not  the  land  he  would  repay  the  20I.  in  a  fortnight. 
In  aflumpfit  by  B.  he  alleged  in  faAo,  that  he  did  not  like  the 
land,  and  that  A.  had  not  repaid  the  20/.  and  had  judgment. 
Whereupon  it  was  aiBgned  for  error  among  other  things, 
becaufe  it  was  not  alleged  that  he  gave  notice  of  the  diflike 
within  a  fortnight,  that  being  a  thing  fecret  tohin^felf,  whereof 
the  defendant  cannot  take  notice  to  pay  the  money  \  but  the 
Court  held  that  he  ouffht  to  take  notice  thereof  at  his  peril }  for 
he  hath  hound  himfelfvicttto  by  his  e^prefs  promife.  Cro.  £.  834. 
Trin.  43  Eliz.  B.  R.  Eaft  v.  Ihoroughgood. 

2*  Plaindff  declared  that  the  defendant  and  divers  others  copy^ 
hM  tenants  of  the  manor  of  D.  nuere  plaintiffs  in  Chancery  againfl 

B  4  W.  lord 


Q  JBfittfiL 

W.  lord  cf  thi  mamr  to  afcertain  their  fines  by  decriif  ani  that  iV 
ccf^deratioH  the  plaintiff  at  his  cojls  and  labour  Jhotdd  procure  a  de^ 
cru  there  for  enjoyment  of  their  copyholds  at  a  fine  certain^  the  de^ 
fondant  promi/ed  to  pay  the  plaintifF  after  iuch  decree  obtained 
3  /.  when  hejbould  require  it,  A  decree  was  obtained  accord- 
ingly. It  was  refolved  that  perfonal  notice  need  not  be  given . 
to  the  defendant  of  the  decree  obtained ;  becaufe  it  appears  by 
the  declaration,  that  the  defendant  was  one  of  the  plaintiflFs  in 
Chancery  in  the  fuit  in  which  the  decree  was  granted,  fo  that 
he  himfelf  is  party  to  the  decree,  and  therefore  might  have  as 
good  notice  of  the  fuccefs  in  the  fuit  and  decree  as  the  plaintiff. 
And  adjudged  for  the  plaintiff.  Yelv.  lai.  Hill.  5  Jab.  B.  R. 
Aih.  V.  Doughty. 
y«nk.  iSi.  '  3.  A.  promifed  J.  S.  that  if  he  would  borrow  of  B,  100/.  he 
I  c -Vi?  (^^'  ^*^  would  repay  it  atfuch  a  time,  and  on  fuch  conditions  as 

pi.  92.  S.c!  Jbould  be  agreed  upon  between  thefaid  %  S.  and  B. The  money 

that  notice    ^as  lent  and  the  day  of  payment  agreed  upon  but  J,  S.  died  before 

€^1?^;  for  ^*'  ^y-  '^^  money  was  not  paid  at  the  day.  B.  brought  an 
defendant  a£lion  againft  the  executor  of  J.  S.  and  recovered ;  and  there- 
irJjhi  hare  upon  the  cxccutor  brought  adion  aeainft  A.  upon  his  promife 
oroSer-  ^^  J*  ^'  ^^'^  judgment  being  for  the  executor,  error  was 
wife ;  and  brought ;  and  it  was  infifted,  that  the  plaintiff  &ad  not  alleged 
that  notice  any  noticc  given  to  the  defendant  of  the  agreement.  But  it  was 
proofiVrhis  adjudged  by  three  judges  againft  one,  that  tho'  where  a  penalty 
cafe  is  fuffi-  is  to  be  recovered,  notice  is  not  requifite,  yet  otherwi/e  it  is  where 
[  7  ]  damages  are ',  for  in  fuch  cafe  the  bringing  the  a£tion  is  notice 
tient ;  and   fufficient.    Bulf.  1 2.  Hill.  7  Jac-  Haverlev  v.  Leighton. 

that  the  bor-  '  "  /  o 

rower  was  not  bound  to  feek  A.  to  pvt  him  notice. 

3  Bulf.  86.  .  4*  Upon  a  promife  (as  to  pay  fo  much  at  the  other's  marriage) 
contra— See  notice  is  not  neccifary ;  fecus  on  a  *  bond,  becaufe  of  the  penalty. 

•  Hodges  V.  Moor.  Crane  v.  Compton. 

5.  One  afliimes  to  fave  harmlefs  7.  S.  of  all  obligations  wherein 
he  (hall  be  bound  for  J,  N.  And  in  an  aiTumpflt  brought,  he 
{hews  that  he  was  hound  in  an  obligation  for  J.  N.  from  which 
he  was  not  faved  harmlefs,  and  does  not  fhew  that  he  gave  any 
notice  to  the  defendant ;  yet  it  was  held  good  enough ;  per 
Houghton  J.  Cro.  J.  433.  Trin.  15  Jac.  B.  R.  in  Cafe  of  •  .  . 
V.  Henning. 
Hard.  4?..  6.  A.  promifcd  to  pay  B.  for  an  horfe  which  B.  bought  of  C. 
Harris* t.^^"  fi  ^^^^  ^  B.  paid  to  C  for  ft :  B.  requefts  payment  without 

Farrand faying  how  much  it  coft,  and  good ;  for  A.  ought  firft  to  de- 

Cro.  J.492.  mand  of  B.  upon  the  requeil,  how  much  it  coft  ;  and  B.  need 
nlngrcitM '  "^^  8*^^  ^*  notice  without  the  demand  as  aforefaxd.  Jo.  207. 
Twift  V.       Trin.  4  Car.  B.  R.  Jacob  v.  Cook. 

(loljni. 

7.  Indebitatus  aflumpfit  by  E.  againft  L.  on  a  promife  to  pay 
lum  a/«  a^piecefor  every  cloth  hefbould  buy  for  the  defendant,  and 

declares 


decbses  lor  to  ttaxA  money  due  iinto  Kim^  and  hath  a  tcrUSt  i 

the  deCendant  moves  in  arreft  of  judgment.  That  it  is  not 

averred  fay  the  plaiJ&tiff'  that  he  gave  any  notice  to  the  defendant 

how  many  cloths  he  had  bought  for  him,  and  fo  it  is  not  certain 

what  is  due  to  him.    To  this  it  was  anfwer'd,  That  the  clothet 

were  bought  for  the  defendant  himfeU,  and  he  may  very  well 

take  notice  of  the  number  of  them,  without  any  notice  given 

him.     adly,  '^That  here  is  a  requefi  fet  forth  for  the  payment  ol 

the  money,  and  this  implies  a  notice.     But  Roll  replied.  That 

the  requeft  doth  not  imply  a  notice^  and  fo  is  Twist's  Cafe ;  and 

befides  the  notice  ought  not  to  be  by  implication,  but  muft  ie 

averred  certainly  s  yet  let  it  be  moved  again.     Sty.  53.  Mich. 

23  Car.  B.  R.    Tanner  v.  Lawrence. 

8.  Upon  an  afliimpfit  to  pay  a  fum  upon  the  plaintiflP's  return 
from  Rome  to  England,  there  needs  no  notice.    The  plaintiff  is 
not  bound  to  feek  the  defendant.    Jenk.  282.  pi.  1 1. 

0.  Where  the  duty  accrews  upon  the  private  aB  of  the  plains 
tiff  there  ought  to  be  notice  in  aflumpfit ;  hut  not  where  it  is 
poifible  for  the  defendant  to  know  it.  Jenk.  28  ii.  pi.  11.  cites 
Hob.  51. 

to.  A£lion  of  dd>t  upon  an  afliimpfit  by  the  defendant  tO' 
enier  into  a  Judgment  unto  the  plaintiff  for  fo  much  monies  as  Sir 
yobn  Hal/  did  owe  unto  the  plaintiff,  tf  the  plaintiff  nvculd  take 
common  bmlofkim  the  defendant^  ifHallJboulddie  before fuch  a  day  / 
and  for  not  performing  his  promife  tt^e  a£lion  was  brought. 
Upon  non  e^untp/h  pleaded,  th^re  was  an  iflue  joined,  and  a 
Terdi£l  found  for  the  plaintiff.  The  defendant  moved  in  arreft 
of  judgment,  and  (hewed,  that  it  doth  not  appear,  that  there 
was  any  notice  given  by  the  plaintiff  to  the  defendant,  how  much 
money  was  due  to  the  plaintiff  from  Sir  John  Hall,  as  there  ought 
to  he.  Roll  Ch.  J.  anfwered.  You  did  undertake  to  know,  at 
the  time  of  the  afliimpfit,  how  much  money  he  did  owe,  and 
notice  is  not  neceflary  ^  and  if  it  were  he  might  have  gone  to 
Sir  Jchn  Hall  to  tell  him,  and  fo  it  fhall  not  only  be  intended  to 
be  in  the  knowledge  of  the  defendant  himfelf,  but  that  he  might 
have  alfo  knowledge  of  it  by  others.  Jermain  juftice  doubted  ; 
bat  Nicholas  and  Afke,  judges,  were  of  Roll's  opinion,  and 
the  plaintiff  order'd  to  take  his  judgment,  if  better  matter  were 
not  {hewn.    Sty.  148.  Mich.  1649.  ^*  ^'  Johns  v.  Levifton. 

II.  If  one  be  bound  by  an  affumpftt  generally  t6  do  a  thing  to  [      8     ] 
another,  be  to  whom  the  promife  is  made  mufl  give  him  notice  when  ^«'  if  he . 
be  will  have  him  to  do  it,  becaufe  it  is  in  his  election  when  he  ^^T^w/^ft 
wrin  have  it  done.     2  L.  P.  R.  239.  fer/onjhaii 

Jo  it  to  him, 
Acre  he  Id  whom  the  thing  is  to  be  done,  ii  not  bound  to  give  notice  to  that  other  perfon  when  he 
will  have  it  done,  but  thsfArtj  mufi  procure  it  at  bis  peril.  13  May,  165 1.  Pafch.  B.  R.  For  it 
any  be  he  may  not  know  that  other  perfon»  and  there  is  no  pririty  of  contrad  between  them  two, 
at  t^ere  n  betwixt  the  other  two.    2  L.  P.  R.  239. 


12-  J.  S.  ow*d  A.  30 1.  by  bond;  B.  promised  that  if  A.  de^  iiMad-48* 
Bwndjip  the fud  bond  be  would  pay  A.  the /aid  30L    A.  fct  forth  f^  ji^it 

this  *'" 


to  be  s.  c.  this  matter,  and  further  faid,  that  he  deRve^d  up  tbejmd  htmi  U 
^r  Hoir  7-  *•  whereof  B.  the  defendant  had  notice.  It  was  held,  that 
Ch.  J.  there  needed  no  notice ;  becaufe  the  defendant  knew  wbm  te  re^ 
M|^///Arr  firt  to  i  and  the  difference  is,  where  aperfon  is  nanid^  and  where 
ta^Zt  ««^-    a  Salk.  457.Taf(ch.  4  Ann«  B.  R.  Smith  v.  Goff- 

^y  their  ottm  Ittptify^  n«dce  it  not  neceflarjr ;  u  here  in  thif  ctfc,  the  bond  muft  be  intended  to  be 
^eliver'd  to  the  oblicor»  tho'  he  is  a  third  peribn,  and  he  a^^i  h^ve  applied  to  him  to  have  no- 
lice,  and  there^re  o|ight  to  take  pptice  of  the  dplivery. 

(A,  4)  Re^uifitc.     In  what  Cafea.     la  Matters  of 

PraSiice  in  Superior  Courts. 

^  fe8*lS?Sl  '•  T  ^  ^  plaintiff  and  defendant  are  both  bound  at  their  peril 
^eraT  *  .  to  take  notice  of  the  ^f«^rij/r2//^j  of  pradliccofthia  Court  J 
praaice  of  hyt  if  there  be  a  fpectal^  particular  rule  of  Court  made  for  the 
wte^**'  plaintiff,  or  for  the  defendant,  he  for  whom  the  rule  is  madct 
ercry  one  ^^g^t  tp  giTC  notipc  of  this  rule  unto  the  other ;  or  elfe  he  is 
nufttakc  nbt  bound  generally  to  take  notice  of  it,  nor  {hall  be  in  con<^ 
potice  that  tpmpt  of  the  Court,  altho*  he  do  pot  obey  it,  2  L.  P.  R.  204, 
Sl^Tbut   cites  Pafch.  24  Car.  B.  R. 

particular  rules  ate  nade  upon  pardcnlar  and  eitraor4inir}r  matten  happening  in  the  proceedings 
Upon  the  motion  of  one  of  the  narties  made  to  the  Court,  of  which  the  other  may  be  ignorant,  and 
therefore  is  to  have  notice  of  mem  given  unto  him.    1  L.  P.  R.  134. 

2*  If  a  declaration  be  engroffid  and  put  into  the  ^fficey  although  it 

he  notjlledf  yet  is  the  defendant's  attorney  bound  to  take  notice 

of  it.    Mioi.  22.  Car.  B.  R.    For  it  is  the  duty  of  the  plsdn- 

tiff's  attorney  to  put  the  declaration  into  the  office,  and  the 

officer  in  the  office  is  to  file  it ;  and  though  it  be  filed,  yet  may 

the  defendant's  attorney  take  a  copy  of  it.    2  L.  P.  R.  235. 

Jm'^a*^        3.  The  plaintiff  or  defendant  are  both  bound  to  take  notice 

aot,  vet^cy  2^A^*  ^*^^^  ®f  ^^  Court  as  do  concern  the  proceedings  of  their  canje^ 

nay  inform  at  their  own  perils.    2  L.  P.  R*  236.  cites  Hill.  22  Car.  B.  R. 

themfelvet 

by  their  coanfeU  and  attorneys :  but  this  is  only  to  be  underftood  of  tht  geiural  rmlesf  andwt  •/ 
farticmUtr  ruU*  made  upon  the  motion  of  either  party ;  for  of  fuch  rules  diere  ought  to  be  notice 
given  to  the  party  concerned  by  the  other  for  whoTe  aidvantage  d^  rule  is  made,    a  L.  P.  R.  »3€. 
cites  Pafoh.  04  Car.  B.  R. 

4*  When  counfel  are  to  argue  a  matter  in  law  in  Courts^  the 
judges  ought  to  have  notice  thereof  given  unto  them  before  the 
day,  except  it  be  where  the  Court  have  appointed  a  fet  d^y  for 
it :  or  if  there  he  not  fuch  notice  given,  then  the  caufe  is  to  be  put 
in  the  paper  of  caufes,  that  it  may  come  on  in  courfe  to  be 
fpoken  unto.  Pafch.  23  Car.  B.  R.  And  by  putting  it  in  the 
paper  the  judges  have  notice  \  for  they  have  a  paper  of  the 
caufes  to  be  fpoken  to  in  matter  of  law,  the  day  before  they  be 
fpoken  to«  by  the  officer  of  the  Court.  2  L.  P.  R.  236. 
C  9  3  S*  When  either  the  plaintiff  or  defendant  doth  intend  to  me/ve 
the  Court  in  any  matter  which  may  prove  difputable^  the  parQr  thstt 

thus 


dms  intends  to  move  wgbt  ts  give  notice  to  the  other  party,  thai 
he  doth  intend  to  move 'the  Court  in  it,  and  to  exprefsfor  nvhat 
be  viU  move,  and  when.  Mich.  1650.  B.  S.  that  he,  againfl: 
vhom  the  motion  is  to  be  made,  may  not  be  furprifed,  but 
may  have  time  to  provide,  and  mav  attend  the  Court  to  defend 
bimfelf,  and  anfwer  the  motion,  which  the  Court  will  give  him 
time  to  do ;  fo  that  if  fuch  notice  be  not  given  him,  the  motion 
will  be  to  no  purpofe  as  to  the  deciding  of  the  difiereuce  in 
queftion.     2.  L.  P.  R.  238. 

6.  One  id  not  bound  to  give  notice  to  another  of  a  nJe  of 
Court  made  again/l  bim^  except  part  of  the  rule  ie,  that  notice  ftall 
he  given  unto  him  of  the  rule*  Trin.  165 1.  B.  S.  For  it  is  intended^ 
tha^  his  attorney,  or  folicitor,  was  in  the  Court  when  it  wa^ 
made,  and  that  he  did  take  notice  of  it  from  them  \  or  elfe,  that 
there  needs  no  notice  in  the  cafe,  becaufe  the  party  ought  to 
have  done  that  which  he  was  ordered  to  do,  with  the  rule  made 
in  the  cafe.     2  L.  P.  R.  239,  240. 

7.  A  vorit  of  error  nvasfued  out  and  allowed  about  the  very  fame 
ti^fe  that  the  execution  was  fer^d,  but  before ;  the  Court  was  of 
opinion,  that  being  fuM  out  and  alloVd  before  the  execution 
was  fervid,  i^  muu  be  fet  afide,  tho'  the  defendant  had  no  no- 
tice of  it.    8  Mod.  373.  Trin.  11.  Geo.  Moorfoot  v.  Chivers. 

8.  A  motion  was  made  to  enlarge  a  rule,  but  the  party  not  Th«  Cmtc 
coming  on  the  day  on  which  the  rule  was  made  to  (hew  caufe,  ^^J^'f*** 
and  having  given  no  notice  of  the  motion,  the  Court  refiis'd  to  ^wing  ^ 
enlarge  ll^  rule  'till  notice  given  ;  for  that  in  fuch  cafe  notice  caufe»  unkl^ 
•nght  always  to  be  given.  Rep.  of  Prad.  in  C.  B.  67.  Mich.  ^'^^^ 
4  Geo.  2.  Dale  v.  Carelefs.  S!i!^'^to 

enlarge 
frch  Tok  asd  affidsTit  made  of  fuch  Doiice.    Rules  and  orders  in  C.  B.  Mich.  1  Geo.  z,  1721. 

p*  Ob  a  motion  in  arreft  of  judgment  the  laft  day  of  the 
term,  the  Court  faid.  That  no  motion  in  arrefl  of  judgment  fliould 
hereafter  be  made  on  the  lafi  day  of  the  term  wimout  notice. 
Rep.  of  Pra£l.  in  C.  B.  106,  107.  Trin.  7  &.8  Geo.  a.  Campt 
qui  tamj  &c.  v.  Ga|e. 

(A.  5.)  Requidte  to  avoid  beings  or  to  make  a  Man 

a  ^ortfeafor. 

I.  C\^  a  particular  a5l  of  parliament  ^.  man  is  not  bound  to 
^^  take  notice  till  he  can  have  thereof  nodce ;  but  of  a 

{eneral  a£l  of  parliament,  every  one  is  bound  to  take  notice  at 
is  peril,  immediately  \  note  the  difierence.    Br.  Notice,  pi.  ^* 
cites  43  AflT.  29* 

2.  Where  1  retain  a  fervapt,  and  after  he  goes  from  me  and  is  Forwfaefe  % 
retained  with  another.  I  cannot  take  him  without  notice  given  to  ^  retaiiu 


9t 


jQotice. 


0»i)titr,  aad  fit  Jitetid  ma/kr,  £cilicet»  reqneft.    Br«  Notice,   pi.  4.  cites 
^°oX    ai&.6.9. 

firft  reuiner»  thU  is  not  trefpafj,  n«r  aftion  doei  not  lie.    B.  R.  Nodce,  pj.  8.  cifitt  9  £.  4.  35. 
S.  P.  And  ib  of  lord  of  a  nllein.  lir.  Nodoe,  pi.  a.  dies  50  E.  3.  ai. 

> 

3*  A  man  who  retains  afervant  ought  to  take  notice  of  every 
firnur  retainer  in  the  fame  county^  contra  of  the  retainer  in  another 
county:  for  where  a  man  retains  a  fervant  in  another  county 
than  where  the  firft  mafter  retain'd  him,  the  firft  mafter  cannot 
re-take  him  without  givin?  notice  co  the  fecond  mafter,  unlefs 
the  fecond  mafter  has  other  notice  of  it.  Br.  Notice,  pK  ao. 
cites  17  £.  4.  7. 

4.  If  a  man  imprifons  another  tortioujly  in  a  houfe,  and  delivers 
the  key  of  the  houfe  to  his  fervant j  there>  if  the  fervant  has  notice 

[I    10    j  thererfzxidi  does  not  deliver  him  out,  this  is  imprifonment  in 
the  (ervant.     Br.  Notice,  pi.  24.  (bis)  cites  22  £•  4.  44. 

5.  A.  licenfed  B,  to  lay  his  hay  on  jfs  land  till  B,  could  con^ 
veniently  fell  it.  Two  years  after  the  licence  A.  leafed  the  land 
to  J.  S.'who  put  in  his  cattel,  and  they  eat  up  the  hay.  M<yi* 
tague  Ch.  J.  and  Doderidge  }.  held  that  B.  ought  to  have  had 
notice  from  the  leilee,  before  he  had  put  in  his  cattle.  But 
it  was  refolved,  that  the  plaintiff  had  a  convenient  time  (viz. 
d  years)  for  the  removing  of  his  hay,  and  therefore  judgment 

'was  given  againft  him.    Foph.  151.  Hill.   17  Jac.  Webb  v« 
Patemofter. 

6.  In  trover  &f .  for  taking  his,  cattle  and  felling  thentf  the 
defendant  Jufiified  by  warrant  of  comnuffioners  of  fevtersfor  not 
paying  a  tax  by  them  fet  towards  repairs  of  the  fea  walls. 
Upon  demurrer  feveral  exceptions  were  taken,  and  among  them 
was  this,  viz.  That  the  plea  did  not  fet  forth,  that  any  notice 
was  given  to  the  plaintiff  ^//^  tax  made  before  the  diftrejs  taken^ 
and  for  that  and  the  other  exceptions  Roll  Ch.  J.  concluded 
that  the  plea  was  not  good,  to  which  Bacon  J.  accorded,  and 
rule  was  given  for  judgment  accordingly  nifi  caufa  &c.  Sty. 
12,  13.  Pafch.  23  Car.  Whitley  v.  Fawfett. 


(B)  fFhat  fs  Notice. 

I.  T  N  trefpafs,  the  defendant  faid,  that  a  bargain  was  had  be- 
•*•  tween  them  at  D.  that  the  defendant  fhoula  go  to  S.  and  fee 
the  plaintiff* s  corny  and  if  it  pleafea  him  upon  the  view,  andjbould 
give  the  plaintiff  40  d.  for  every  acre,  that  hejbould  have  tt  g  by 
which  he  went  and  view'd  the  land,  and  was  pleafed  with  it,  and 
took  it,  which  is  the  fame  trefpafs ;  and  per  Littleton,  Choke 
and  Brian  J.  this  is  no  plea,  becaufe  he  does  notjhew  that  be  is 
paid*,  but  contra  if  a  day  of  payment  had  been  agreed  \  for  if  a  man 
cheapens  wares  at  a  price  certain,  and  the  vendor  agrees  to  the 
price,  this  is  no  bargain,  nor  (haU  he  take  die  wares  if  he  does 

not 


not  firft  pay,  or  has  a  day  of  payment  given;  and  as  to  the 
notice  to  be  given  to  the  vendor,  here  it  feems  to  me,  that 
when  he  took  the  com,  this  is  notice  to  himfelf  that  he  wa^ 
pleafed  with  the  com.  Br.  Contract  &c.  pi.  25.  cites  17  £.  4.  i. 

a.  A.  being  feifed  of  land  in  truft  and  confidence  for  B.  and 
his  heirs,  treats  with  J.  S.  for  the  fale  thereof,  and  during  the 
treaty,  a  firanger  fays  to  the  vendee^  Take  heed  how  you  buyfucb 
landy  for  A.  has  nothing  in  it  hut  upon  truft  for  B.  and  anotho: 
comes  and  fays  to  the  vendee.  That  it  is  not  as  the  ftranger  in- 
formed him  \  for  that  A.  is  feifed  abfolutely,  whereupon  J.  S* 
buys  the  land.  The  gueftion  was,  in  Chancery,  to  whofe  ufe  the 
vendee  (hould  be  feifed,  and  if  this  be  fufiicient  notice  ?  and  it 
was  decreed,  that  it  was  not ;  for  Haying  reports  (hould  be  ad* 
mitted,  every  man's  title  might  be  uandered.  Goldsb.  147. 
HilL  43  Eliz.  Wildgoofe  v.  Wayland. 

3.  Tenant  of  a  manor  covenanted  to  find  necejfary  provifion  for 
ihejteward  (5V.  whenever  he  fhall  keep  Court  there ;  per  Dode- 
ridge,  perfonal  notice  need  not  be  given  \  for  general  notice,  a$ 
proclamation  at  Court,  is  given  him.  Palm.  53  a.  Pafch.  4  Car* 
B.  R.  Biihop  of  Rochefter  v.  Toung. 

4*  If  mone^  be  prondfed  on  marriage  with  a  daughter^  requeft  is  Soo( zniecef 
nodce  enough.    Lat.  15.  Hodges  v.  Moor.— *^But  if  the  pro-  the  taion 
mife  he  fya  firanger,  there  ought  to  be  notice.    Lat.  97.  Al-  Jj^^w  ^sid 
firight  V.  Blackmore.  36  Pafch.*  * 

13  Car.. 2, 
C.  B.  Brown  t.  Stephens.  ■  Hard«  42.  Hill.  165$.  in  Cafe  of  Harris  v.  Fcrrand. 

5.  Exception  is  of  leafes  for  three  lives^  in  6nc  of  fuch  leafes 
there  is  a  covenant  to  renew  paying  20  /.  This  is  notice  implfd  \ 

for  they  ought  to  fee  the  covenants;  per  Finch  K.  Pafch.  [  .  II    ] 
27  Car.  2.  Chan.  Cafes  a6o.  Tanner  als.  Davis  v.  Florence. 

6.  A  recital  of  a  deed^  which  refers  to  the  incumbrance^  19 
notice  againft  a  purchafor.  Mich.  a8  Car.  2.  i  Chan.  Cafes  291. 

Bifco  V.  Earl  of  Banbury. So  where  a  deed  refers  to  a  will. 

Mich.  30  Car.  2.  2  Chan.  Cafes  246.  Moor  v.  Bennet. 

7*  In  all  cafes  where  a  purchafor  can't  make  a  title  but  by  a  G.  Ei^a. 
deed  which  leads  him  to  another  fa^,  the  purchafor  (hall  not  be  a  *^' *•  •^'•• 
purchafor  without  notice  of  that  fad,  but  fhall  be  prefum*d  Vanc"v.L<i. 
cognizant  thereof;  for  it  is  craffa  negligentia  that   he  fought  Bernard, 
not  after  it.    Mich.  30  Car.  2.  2  Chan.  Cafes  246.  Moor  v. 
Bennet. — So  if  the  title  muft  be  I;)y  a  wilL    Arg.  Hill.  1682. 
Vcrn.  149.  Bovey  v.  Smith. 

8.  A.  having  notice  of  a  decree^  to  which  he  was  no  party, 
pays  money  contrary  to  that  decree ;  it  was  order'd  that  he 
ihotild  pay  the  money  over  again.  Vern.  57,  122.  Hill.  1682. 
Harvey  v.  Mounugue. — This  notice  was  only  by  being  prefent 
in  Court  when  the  decree  was  pronnwced.    Ibid. 


(C)  How 


*  t  fbnUtt 


(G)  How  the  Notice  mufl  be ;  and  by  whom  to  t>e 

given. 

»    _  ■  4  ■  •  .  ■ 

1*  'T*  H  E  notice  of  deprivation  or  refignation  blight  to  Be  gtired 

hj  the  ordinary  himfelf,  and  not  by  ajhrangmr.  Br.  Notice^ 

pi.  25.  cites  HoSt.  and  Stud.  lib.  2.  cap.  31. 

*^  ^^'         2.  "When  notice  ought  to  be  given^  the  law  appoints  %vbofiatt 

S9»-  •  •    ^^  ;^ ,  where  none  is  bound  to  give  it,  defendant  ought  to 

take  notice  of  it  at  his  peril.    Cart.  172.  Hill.  18  &  19  Car.  2^ 

C.  B.  in  Cafe  of  Rundale  v.  Ely  &  al.— cites  Cro.  Car.  391. 

Gimlet  y.  8ands. 

3*  Notice  diftBed  to  be  given  by  aSj^  parliament  mttft  bd 
certain  and  particular.  6  Rep.  29.  b.  Trin;  44  Eliz.  B.  R.  iit 
Green's  Cafe. 

4.  If  one  be  boUnd  by  the  rules  of  tie  Court,  to  give  unt^ 
another  terfonal  notice  oli  a  thing,  it  is  notfuffident  that  notice  be 
left  at  the  dwelling  houfe  of  the  party.  Mich.  23  Car.  B.  R.  For 
perfonal  notice  is  notice  given  to  the  perlbn  of  the  party  him* 
lelf,  and  not  to  another,  or  at  the  dwelling  houfe  of  the  party  ; 
for  notice  may  be  riven  chete,  and  yet  the  party  may  not  know 
it:  and  ufually  where  perfonal  notice  is  to  be  riven  for  the 
party  to  do  a  thing,  it  is  very  penal  to  him  if  he  do  it  not* 
2  L.  P.  R.  237. 

m 

(D)  Good*     7o  whom  it  muft  be, 

^*>^«?  I.  "M^OTICE  to  repair  to  an  occupier  of  the  houfe,  and  who 
^beV^  .  *®  "^^  l^ffc^  ^  affignec  of  the  term,  nor  has  any  intereft 

b  not  fuffi.  in  the  term,  is  not  fufficient,  but  it  ought  to  be  to  the  perfin  in^ 
cM&c^  but  it  terefted  in  the  term,  who  is  liable  to  reparations.  Owen  114. 
^^^  HiU.  44  Eliz.  B.  R.  Streetman  v.  Evarfly. 

^tbt  Mee^  and  Fopham  apted  to  this.    Owen  114.  Streetman  ▼.  Everfly.— Notice  /o  •Jfonn  of 
fart  •ftbe  tgrm,  or  at  the  houfe,  is  not  fufficient.    Yelr.  26.  Pafch.  i  Tac.  B.  R.  Swctoo  t. 
Cuihtf. 

2.  Condition  was  to  pay  fo  much  as  an  apprentice  (hould 

embezzle  &c.  within  3  months  after  proof  made  by  confeifion 

&c.  and  notice  thereof  given.    Notice  was  given  to  obligor,  but 

be  dying  left  an  executory  notice  now  muft  be  given  to  the  executor 

al/o.    Cro.  J.  302.  Mich.  13  Jac.  B.  R.  Gold  v.  Death. 

[    ^*    J      3.  Tho*  notice  to  a  maf^s  counfel  be  notice  to  the  party,  yet 

notice  to  a    ^hcre  the  counfel  comes  to  have  notice  of  the  tide  in  another 

counfel  or     affair,  which  it  may  be  he  has  forgot  when  his  client  comes  to 

agent  om«    advife  with  him  in  a  cafe  with  other  circumftances,  that  (han*t 

ISd  ^*  jM/  ^  f^<*  a  notice  as  to  bind  the  party ;  per  Ld.  Keeper  North, 

/ir*'  wik    Hill.  1684.  Vern.  287.  in  the  Cafe  of  Prefton  y,  Tubbin.— — ^ 

7  CooftniAivc 


Cbnftra^Te  noAct  o  counfel  muft  be  at  the  particttlar  time,  jj*  hf^^ft 
Arg.'  Gibb.  at i.  per  Reynolds  Ch.  B.  113.  Fitzgerald  v.  Ld.  2^*^^^ 
Falconbiidge.— — Held  ia  Dom.  Proc.  that  notice  to  counfel  is  party  him. 
not  (uffident.  Jf  ^^  <»"<>i?- 

tur,  per  Ld* 
Cowper  }  G.  E^ty*  R*  Si  Trio.  7^  Axuut.  Vane  r.  Ld.  Bernard.— The  ptrty  that  intends  ta 
nnt  the  boort  im  a  fUtfiiommhU  matter ^  ought  to  give  notice  thereof  r*  tBefarty  m^aimfi  ^Ham  he 
imtofJs  t0  mtn/e^  or  f  bh  utfmey  orfiiUitort  and  mot  ta  bis  c^unftlt  for  fuch  notice  is  not  good  : 
for  the  cooafel  it  not  concerned  to  take  notice  of  any  thing  but  from  his  cUent*  nor  bound  to  fceli 
«it  his  djenty  to  give  him  notice,    %  L«  P.  R.  242. 


(D.  2)  Good.     What  is  by  Prefumption ;  to  one 

where  it  (hall  afifed  another. 

I.  A  Purchafed  lands  fir  B,  his  fin,  vihicb  C.  bad  c(mtraBed  s.  C,  and 
^^^  before  fir  tbe  purcbafe  ofi  and  of  which  B.  had  no  »!«»«* «!«« 
notice,  but  A.  had.  The  Court  declared,  that  this  notice  to  ^^^^ 
the  father  was  notice  to  the  fon,  and  fliould  afied  him,  tho'  Cafes  38. 
he  was  the  purchafor,  and  not  the  father.  Gum.  Cafes  38.  *°<^  ^<^a* 
Mich.  15  Car.  2.  Merry  v.  Abney  and  Kendal*  fa)mU?^ 

?fcea.  Rep.  T51.— ^Abr.  Equ.  Cafes  330.  pi.  i.  cites  8.  C.  byname  of  Abney  v.  Merry, 
v.  Chan.  R«  59.  S.  C.  13  Car.  2.  by  name  of  Hollowell  ftc.  ▼.  Abney  Ac.  MS.  Tab.  tit. 

Notioe,  dtet  16  Dec.  1724.  CooTx  and  MA110M9  that  notice  to  the  &ther  was  prefum'd  to  be 
|Dod  notice  to  the  fon. 

2.  A.  devif(^  land  to  B.  in  truft  for  C— B.  fells  the  land 
to  D.'— D.  fcUs  to  E. Cl  brings  a  bill.  D.  confeffcs  no- 
tice in  his  anfwer  of  the  truft.  This  confe/pon  by  anfitfer  of  D. 
will  hind  £.  as  to  the  title  £•  derives  from  D.  Vem.  486.  Mich. 
1687.  WaUcy  V.  Whaley,  Gaudy  and  Warner. 

3.  A.  treating  for  the  purcbafe  of  a  copyhold  eftate  has 
notice  of  a  mertgage  furrender,  fo  that  A.  purcbafes  in  Iffs  name^ 
and  then  procures  B.  to  become  purchafor ;  B.  pays  tbe  amfidera^ 
ttM  money  mtbout  notice  of  the  mortgage.  Tho'  B.  did  not  em- 
ploy A.  2nd  tho*  the  purcbafe  was  made  before  B.  knew  any 
tlung  of  it,  yet  B*s  approbation  aftemvards  made  A.  bis  agent  w 
isutio^  and  the  notice  which  A.  had  ihall  aflFe£l  B.  Per  Cowper 
C.  Pafch.  1700.  2  Vefn.  609.  Jennings  executor  of  Guidott  v. 
Moor,  Blincorn  &  al. 


(E)  Good.    At  what  Ttme. 

I.  f^Oven^st  to  pay  fir  the  better  fupport  and  maintenance  of  Us 
wife  2,ool*  wtbin  2  years  next  afier  he  fliall  be  required,  to 
puh  perjons  as  fie  (hall  by  deed  fealed  and  delivered  in  pre* 
fence  of  three  witneiles,  affign  and  appoint.  She  doth  appoint 
200L  to  be  paid  to  A.  and  dies  before  notice  to  the  covenantor  ; 
after  her  death  ^ey  give  notice  i  he  pays  it  not.   Tbe  queftion 

was^ 


was,  whether,  diis  being  for  her  fupport  and  msuntenance,  the 
notice  ought  not  to  be  in  her  life-time  ?  Per  Cur*  it  need  not. 
Skin.  34.  Hill.  33  &  34  Car.  ^  B.  R.  Roe  and  MaiihalL 

[  13   ]    (F)  Good*    As  to  Matters  of  Pradtice  in  the 

Superior  Courts* 

•I.  T  F  one  give  notice  to  another  that  be  nuill  move  the  Court  in 
^  one  things  and  tells  him  in  nvhat,  and  a$  the  time  he  moves 
the  Court  in  another  matter,  and  not  in  that  whereof  he  gave 
notice,  that  he  would  move  the  Court  in ;  this  is  not  good  no- 
tice of  the  motion,  but  the  Court  will  give  the  party  farther 
time  to  anfwer  the  motion.  By  RoUe  Ch.  J.  For  by  fuch  de- 
ceitful notice  the  party  concerned  cannot  prepare  to  anfwer  the 
motion  ;  znAfuch  notice  is  accounted  no  notice,  2  L.  P.  R.  240. 

2.  By  a  notice  fix'd  up  in  the  prothonocar/s  office,  HiU. 
7  Geo.  1733,  attornies  are  deCred  to  obferve,  that  in  notices  to 
appear  to  bejerv^d  upon  defendants  nvith  copies  ofprocefs,  purfuant  to 

*  $  Geo»  X.  the  late  *  a3  of  parliament  the  day  of  the  return  of  fuch  procefles 
^'P-^y-       muft  be  inferted,  although  it  happens  to  be  upon  a  Sundap 
Rules  and  Orders  of  the  Court  of  C.  B. 

3.  By  an  order  made  in  Eafter  term  10  Geo.  2.  i73<$9  all 
notices  are  direded  to  \>t  ^ven  before  0  o'clock  in  the  evening. 
Rules  and  Orders  of  the  Court  of  C.  B. 


(G)  Of  what  the  Law  takes  Notice* 

See  Intend.  TTH  E  common  law  doth  not  take  notice  &fthe  intentions  of  the 

mcnt.    In-     A   party  to  do  any  unlautful  aB,  except  it  be  in  cafe  of  high 

^^^  treafon.     Trin.  22  Car.  B.  R.  For  man's  law  is  to  regulate  the 

words  and  adions  of  men  and  not  the  thoughts,  of  which  it 

cannot  have  conufance ;  but  God's  law  extends  to  the  thoughts^ 

and  tends  to  the  regulation  of  them  alfo.     2  L.  P.  R.  235. 

% 

(H)  Pleadings. 

Mo.  845.  *  '•  A  -8(?/?//  was  given  by  the  father  to  the  mqfter  of  an  apprentice 
84S.  S.  C.  *^  to  recompence  any  wajl  is^c.  to  be  done  by  the  apprentice, 
^"^'b*M'^  wi/Ww  three  months  after  due  proof  thereof ,  either  by  confejfion  of  the 
55?  S.  C.  apprentice,  or  atherwfe  howfoever,  and  notice  thereof  given  Wf . 
not  s.  P.—  The  father  died.    The  fon  by  vrriting  under  his  hand  confefled 

****^s^C      ^^^  ^^  **^^  amount  of  400  /.  In  debt  againft  the  executor  upon 

^  P.   '     the  bond,  judgment  was'-^iven  for  the  plain tiflF  upon  a  de« 

murrer;  and  a  writ  of  error  being  brought,  exception  was 

taken  to  the  replication,  that.tho'  it  did  allege  that  notice  w«s 

7  given 


pYCA  by  him  to  th^  defendant,  yet  it  did  not  allege  that  thid 

Mice  vtas  ghjen  to  the  defendant  after  the  death  of  the  tefator ;  for 

if  it  was  in  his  lifc'-time,  it  was  to  no  purpofe,  and  the  drong- 

eft  (hall  be  taken  againft  him  who  pleaded  it,  and  this  was  held 

by  all  the  juftices  and  barons  to  be  a  material  exception,  and  an 

incurable  fault  ,•  for  xxjball  not  he  aided  by  any  intendment ;  and 

for  that  reafon  judgment  was  reverfed.     Cro.  J.  38i'.  Mich* 

13  Jac.  B.  R.  Gold  v.  Death. 

2.  In  afiumpfit  the  declaration  was,  That  the  defendant  in 
confderation  of  \oL  received  ivould  pay  the  plaintiff  ^o  L  when  he 
retumedfrom  Hamburgh  into  England^  and  alleg'd  that  he  went 
over  fea  unto  Hamburgh  aforefaid,  and  returned  fuch  a  day  to 
the  parifh  of  St.  Clements  Danes,  and  that  he  demanded  the 
money,  and  the  defendant  had  not  paid.  After  verdi£t  and 
judgment  for  the  plaintifF,  it  was  ailign'd  for  error,  that  plain- 
tiff did  not  allege  he  gave  notice  to  the  defendant  of  his  return  5  [  14  3 
and  tho'  it  be  alle^d  that  the  defendant  habens  notitiam  inde^  and 
upon  fuch  a  day  requefted  had  not  paid  ^  yet  it  was  held  infuf^^ 
ficient  5  for  he  ought  to  have  alleged  exfrefi  notice,  andjhenvn  the 
day  and  place  of  fuch  notice  given.  The  judgment  was  reverfed* 
Cro.  C.  C7X.  pi.  9.  Hill.  15  Car.  B.  R.  Anon. 

7.  Debt  was  brought  on  a  bond;  the  condition  was  to  give 
fmtice  to  the  obligee  if  he  Jbould  fell  fuch  land.  The  defendant 
pleaded  that  he  gave  notice  fecundum  formam  t^  effe£him  conditionis^ 
and  it  was  held  to  be  a  bad  plea ;  for  Jie  ought  tofbe^  how  he 
gave  notice,  that  the  Court  may  judge  whether  or  no  it  was 
according  to  the  condition }  as  when  a  man  pleads  a  difcharge* 
Frecm.  Rep.  247.  HilL  1677.  Harwood  v.  Hclyard. 

4.  In  avovfry  of  a  diftrelsyir  refuftng  the  office  of  conftable  it 
is  too  genieral  to  fay  notitiam  habuit  \  but  it  ihould  be  pleaded 
that  he  was  fummoned  vntbin  a  convenient  time  to  take  the  oath 
before  a  juftice  of  the  peace,  which  is  the  courfe  ufually  taken  ; 
for  the  fteward  of  the  leet  has  no  authority  after  the  adjourn- 
ment of  the  Court.  12  Mod.  88.  Hill.  7  W.  3.  Fletcher  v. 
Ingram. 

[For  more  of  i^OtlCf,  fee  ©rtlcf  Of  (BtCl^i^nfff,  COUBftlOnSf, 
^lircljaror,  and  other  proper  titles.] 


Vol.  XVL  G  (A)  ^i^Oljel 


'4  j^ot^el  ^gmttenr. 


(A)  0OUI  afligntnent. 


■^h 


^/when  J.  "^O  VEL  aOignment  //  in  the  nature  of  a  replication,'  and  it 
Jkciril^' of  ^«  ufed/or  /A^  ^^//^  fetting  down,  mdycertaining  of  the 

trefpafs  /'Vw^  and  place  &c.  which  was  «<?/  ^^r^  ivell  afflgned,  but  gene* 
ciaufum  fre-  rally  in  the  declaration.     Reg.  Plac.  109.  cap.  3. 

down  grafs  frc.  in  fuch  a  parifh  and  county,  the  defendant  pleads  and  (ays»  that  the  place  where 
&c.  are  i«  acres  of  &c.  and  are  hit  own  freehold,  per  quod  he  entered  Ax.  as  mto  hb  omm  frce- 
hdld  &c.     Reg.  Plac.   109.  cap.  3.  Then  the  plaintiff  fay8»  the  dofe  and  place  where  &c* 

ere  20  acres  of  &c.  lying  in  the  parifi)  of  &c.  and  called  and  known  by  the  name  of  &c.  other  than 
the  faid  acres  mentioned  in  the  defendant's  plea,  and  for  that  the  defendant  hath  not  anfwertd  to 
the  trefpafs  in  the  lo  acres  newly  afligned,  the  plaintiff  pet' judic'  ft  dampna  fua  occafione  tranfgr* 

Ibid.-- To  this  new  alignment  the  defcndaat  muft  pleads  if  he  hath  any  thing  in  bar  thereof^ 

Ibid,  cites  Br.  tit.  Tiefpafs. 

2.  This  new  aflignment  is  ufed  often  to  clear  a  title  nvhich  comes 
in  queftion  upon  it ;  and  here  if  the  title  appears  to  be  the 
plaintiff's,  he  fhall  recover  damages ;  but  he  recoyers  no  pof- 
ieflion,  as  in  ejeAment.  Ibid,  cites  Compl.  SoUicitor.  219. 

3.  If  the  defendant  jufifies  by  joint  enancy  and  furvivor,  the 
plaintiff  nuxyJheHD  that  it  is  other  land  in  the  fame  vill,  and  give 
name,  and  that  the  tenant  died  feifed  and  he  entered  by  ward^ 
and  was  poffefled  tiU  the  defendant  did  the  trefpafs,  and  of 
which  he  had  conceived  his  a£lion,  and  fo  a  man  niay  make  a 
riew  aflignment  as  well  in  other  anions  as  in  common  a^ion  oftref-^ 

pafs.     Br.  Trefpafs,  pi.  205.  cites  24  Ht  6.  3. 
S.  P.  Br.  ^  The  defendant  intitled  himfelf  to  fix  boxes  and  charters,  and 

i^'c2m  ^  ^^  plaintiff  Jbewed  that  he  demanded  Jix  other  boxes  and  charters^ 
9  £.4. 23.   and  becaufe  he  did  not  anfwer  to  it  demanded  judgment,  and 

E raved  delivery  &c.     And  there  Littleton  faid  that  it  was  held 
y  nim  and  his  companions  that  in  any  aElion  tvhere  the  certainty 
is  put  in  the  count  or  in  the  writ,  the  plaintiff  cannot  qjjign  that  bis 
This         aflion  is  of  another  thing  &c.  neither  in  aflile,  nor  in  writ  of  entry 
fliouid  be  •    f      diflcjfin,  nor  in  writ  of  entry  upon  the  ftat.  R.  &c.     Br. 
pi.  27.        Trefpafs,  pi.  183.  cites  *  5  E.  4.  23. 

jind'xnajff-fi  ^,  In  trcfpafs  of  a  horfe  taken,  the  defendant  pleaded  gifi  oftht 
tCr^lii/  plaintiff,  and  the  plaintiff  faid  that  he  had  a  white  horfe  and  a  black 
f  leads  in  horfe,  and  he  gave  to  the  defendant  the  black  horfe,  and  he  took  the 
^jrcfoftc  white  horfe,  this  is  no  plea;  for  the  defendant  has  anfwered  to 
r€nf,  tirt      ^g  j^Q^^g  Qf  ^hich  the  plaintiff  made  his  plaint.    Br.  Trefpafs% 

mayjaythat   pi-  284.  CltCS  9  H.   7.  6. 

tis  fJaint 

nvas  ofanotter  rent.    Br.  Trefpafs,  pi.  284.  cites  9  H.  7.  6. 

6.  New  aflignment  larger  than  the  declaration  if  good  in  tref- 

pif^ 


I^ooel  MfsamtnU  i  c 

pafs,  but  not  in  eje£iione  firmae.    Winch*  65.  Pafch.  21  Jac^ 
C  B.  Atis  y.  Gcnnie. 

7.  If  the  novel  aflignment  aiBgns  in  one  acre  of  land  in  quodam 
campOf  vntbout  the  name  of  the  acre  or  buttelsj  it  is  not  good. 
Reg.  Plac.  203.  cap.  5.  cites  Dyer  ^64.  2  Cro.  594.  3  Cro.  355^ 
492. 

8.  The  plaintiff  declared  that  he  was-feifed  of  a  fhip  which 
he  employed  pro  commodo  ipfius,  and  (hewed  how  &c.  and  that 
upon  her  return  the  defendants  feifed  the  ihip,  March  i.  &c. 
{^  hue  ufque  detinent  per  quod  Is^c.  the  defendant  pleads  aBio  non^ 
quia  they  are  incorporated  ilfc.  and  fliews  the  charter  ^c.  and 
that  they  ieifed  the  fliip  upon  fufpicion  ^c.  pratextu  of  a  pro- 
cefs  out  of  the  admiralty  qtue  eji  eadem  captio  (5*  detentio  ;  and 
after  by  deed  between  the  plaintiff  and  defendants  in  behalf  of 
the  Baft  India  Company  agreatum  fuitj  that  &c.  '  It  was  alfo 
agreed  that  the  plaintiff  fliould  fubmit  to  the  judgmenf  of  the 
Court  of  Admiralty,  and  that  there  (hall  be  a  relcafe  of  all 
actions  to  the  Company,  and  all  the  members  of  it,  and  fhew 
that  the  plaintiff  relea(ed|  and  they  fhew  it  to  be  tlie  fame  cap* 
tion  &c.  The  plaintiff  teplies,  and  prays  oyer  of  the  agree-^ 
ments,  and  takes  proteftation  t^C4  and  pro  piacito  dicity  that  the 
defendants  took  the  fhip  March  t<  which  was  before  the  cap^^ 
tion  upon  the  procefs  in  the  Admiralty,  and  that  this  is  the 
caption  upon  which  the  afiion  is  brought,  and  concludes  &(^. 
upon  which  the  defendant  demurred ;  this  feenis  to  be  a  tiovel 
ajjignmentf  and  adjudged  that  the  agreement  will  not  aid,  be*' 
caufe  'tis  but  conveyance,  and  not  relied  upon  ;  and  it  was  faid 
that  the  defendants  can  take  no  benefit  of  the  releafe  in  their 
natural  capacity.  Skin*  28  f.  284.  Hill.  2  W.  &  M.  B.  R. 
Price  V.  Child. 

9.  Trefpafs  for  taking  the  cattle  in  D.  The  defendaif  pleaded^ 
that  the  loctu  in  quo  nuas  20  acres  &c.  where  he  had  common^  and 
juilifies  for  damage  feafant ;  the  plaintiff  replied^  that  he  took 
them  infuch  a  place  (viz.  another  J.  And  it  was  agreed  per  Holt 
Ch.  J.  and  Powel,  £hat  the  plaintiff  might  have  a  new  aHign-^ 
ment.     i  Salk.  453.  Trin.  2  Ann.  B.  R.  Coke  v.  Evans. 

JO.  Trefpafs  for  taking  and  carrying  away  his  goods  in  D.  The' 
Adcn^adit  pleaded  that  the  locus  in  quo  was  his  freehold^  and  thai 
he  took  the  goods  damage  feafant  ice.  The  plaintiff  demurr'd 
j^erally,  and  had  judgment ;  for  the  aBion  being  tranfitorjj  there 
is  no  locus  in  quo  fupp^ed ;  otherwife  in  trefpafs  quare  cfaufum 
ficgit  in  D.  the  claufum  is  a  locus  in  quo  ;  but  in  the  principal 
cafe  there  is  no  place  in  particular  fuppofed,  only  D.  is  alleged 
for  a  venue ;  therefore  if  the  defendant  will  make  the  place 
material,  it  muft  come  on  his  part  to  (hew  a  piace  certain.  Alio 
in  trefpafs  quare  claufum  fregit  in  D.  if  the  defendant  plead  libe-' 
mm  tenementum,  and  iffue  be  joined  thereupon,  it  is  fufficientf 
for  the  defendant  to  (hew  any  clofe  that  is  his  freehold  \  but  if 
the  plaindff  gives  the  clofe  a  name,  he  miifl  prove  a  freehold 
in  die  clofe  named*  .  So  adjudged  in  C.  B.  and  the  judgment 

C  2  affirmed 


affirmed  in  B.  R.  upon  a  writ  of  error.     2  Salk.  453.  Hiff« 
a  Ann.  B.  R.  Helvis  v.  Lamb. 

[See  more  at  ^rerpafji  (U.  a.  4),  and  other  proper  titles..] 


t  16  ]      V  (A)  iijiulium  paftum. 


1.  ^Udum  pa£lum  as  it  is  dcfin'd  in  the  civil  law,  e/l  ubi 
^^  nulla  fubeft  caufa  pr?etcr  conventionem.  Scd  ubi  fubeft 
caufa  fit  obligatio  3c  parit  a£lionem.  Item  nuda  pa£lio  eft  tenuis 
&  deftituta  tarn  nomine  proprio  quam  mutatione  rerum  &  fao 
torum  manens  in  fimplici  pacifcentium  colloquio.  Fl.  C.  309.  b. 
in  Cafe  of  Sharing  ton  and  Pledall  v.  Strotton. 

2.  The  reafon  why  the  law  has  proTided  that  contraft  by 

words  fliall  not  bind  without  confideration  is,  becaufe  words  are 

fpoke  or  uttered  many  times  by  men  without  much  confidera* 

tion  or  deliberating.     Arg.  PL  C.  308.  b.  Mich.  7  &  8  Eliz. 

Br.  Dettc.         3.  In  debt  a  man  received  i  o  1.  againft  N.  and  one  P.  came  to 

pi.  206.        the  plaintiff,  and  faid,  that  if  he  would  releafe  the  10  J.  to  N.  he 

Brook  fays*   would  be  his  debtor  \  by  which  he  releas'd,  and  the  plaintiff 

ufeemsthat  brought  debt  againft  him  who  promifed ;  and  it  does  not  lie  by 

aaion  upon    (he  Opinion  of  the  Court ;  for  ei  *  nudo  paEto  non  oritur  aBio. 

u^nlf!  .     fir.  Dette,  pi.  79.  cites  9  H.  5.  14. 

fumpfit  lies  thereofy  but  not  debt ;  for  there  is  not  quid  pro  quo  ■       ■    S.  P.  Er.  Dette»  pi.  36. 
cites  44  H.  3.  21. 

•  S.  P.  PI-  C.  302.  id  Cafe  of  Sharrington  and  Pledall  v.  Strotton. Ibid.  308,  b.— - 

10  Mod.  295.  Joflelyn  v.  Lacier. 

4.  If  a  man  tches  upon  himfelfio  dofuch  a  things  and  does  not 

exprefs  what  hejhall  have  for  his  labour ^  the  bargain  is  void  ; 

per  Rolfe ;  quod  nota,  that  it  is  no  bargain  if  there  be  not  quid 

pro  quo.  Br.  Contraft,  &c.  pi.  5.  cites  3  H.  6.  36. 

Br.  Jurif-  J.  In  debt  upon  an  obiigatiotiy  the  defendant  faidy  that  at  another 

^-^"'"c»^^     /iW  this  matter  waj  debated  in  Chancery^  and  there  decreed  ut 

S.'c. fequitur,  viz.  he  bought  of  the  plaintiff  certain  dcbtSy  which  were 

♦  The  rca-    due  to  him  by  feveral  perfom  for  thefum  in  the  obligation,  and  bc- 

bec  '^fc'ihe    ^^"^^  ^^^Y  ^^^^  ^"^7  things  in  aaion  of  which  no  property 

bu)"crofihc  pafs'd  from  the  plaintiff  to  him,  therefore  he  prayed  remedy  ia 

debts  could    confcieace  ;  and  upon  fubpsena  the  now  plaintiflPi  then  defcn- 

noihavc       jant,  appeared,  and  the  matter  was  adjourned  into  the  Ex- 
quid  procuo.     ,     '     **,       -'  ,-  -_         ,,  •!.«  i-t 
1;    Conic!-  chequer  chamber  ;  and  there,  before  all  the  iuftices  of  the  one 

ence,  pi.  4.    bench  and  the  other,  the  matter  was  well  debated,  and  agreed* 
5itc>  s.  c.  ^^^  ♦ 


Hal  •  in  confcience  the  obfigation  ought  to  be  canceled  or  re-  —Upon  nu- 
kas*d;  upon  which  the  Chancellor  awarded  in  the  Chancery,  f^cre^^h? 
chat  the  obligation  be  brought  in  and  cancell'dj  or  that  the  now  to  be  «• 
plaintiff  releafe  it ;  which  the  then  defendant,  now  plaintiff,  re-  '^"^  ^^f  '* 
fufed,  by  which  he  was  committed  to  the  Fleet,  there  to  remain  ^*ti,«« 
till  he  would  do  it,  who  yet  remains  there,  which  is  the  fame  is  a/  the 
obligation ;  judgment  &C-     And  the  heft  opinion  was,  that  it  cornmowtattt. 
is  no  bar,  for  the  obligation  remains  in  force.     Quaere  if  it  had  ?*cltcs^f^5 ' 
been  awardedy  that  the  obligation  ihould  be  void.    Br.  Dette,  h.  7. 
pL  119.  cites  37  H.  6.  13. 

^  Where  the  thing,  for  the  doing  whereof  a  promife  is 
made,  is  a  matter  of  charity^  as  the  curing  a  poor  man,  or  re- 
pairing a  way,  it  is  not  nudum  padum.  Arg.  PI.  C.  305.  b. 
306.  in  Cafe  of  Sharington  and  Pledall  v.  Strotton.— • 
cites  17  E.  4-  5.  Br.  Debt,  161,  M.  37  H.  6.  9.  Per  Moyle. 
Do£tor  and  Student,  105. 

7.  Every  deed  imports  in  its  felf  a  confideration,  viz.  the  will 
of  the  maker,  and  therefore  it  never  (hall  be  faid  to  be  a  nudum 
padum^  where  the  agreement  is  by  deed.  Arg.  PI.  C.  309.  [    I?    ] 

See  tamen  Chan*  Cafes  239.  Mich.  26  Car.*  2.  Negus  v.  Fetti« 
place. 

8«  A.  in  confideration  he  was  indebted  to  B.  in  20 1.  promifed 
to  deliver  diverfe  cattle  to  C.  to  the  ufe  of  B.  Here  is  no  con- 
fideration exprefiTed  which  can  relate  to  the  difcharging  the  debt 
of  20 1.  and  fo  the  promife  is  but  nudum  pa£lum  ;  and  B.  not- 
withftanding  the  promife,  is  dill  at  liberty  to  bring  his  a£iioa 
againft  A.  for  the  money.  Sti.  330.  Godwin  v.  Batkin. 

9.  Twenty  pounds  were  promifed  a  wife  to  procure  a  releafe  N.  Ch. 
from  her  huiband  (the  debt  being  fatisfied  by  payment  and  fe-  g  ^'  \^^^ 
curity,  which  is  a  releafe  by  law,  and  a  payment)  this  is  nudum  lyv.  qookel 
pa&iim.  1671.     3  Ch.  R.  70.  Stuckly  v.  Cook. 

10.  A.  is  pofiefied  of  Black-acre,  to  which  B.  has  no  manner 
pf  right ^  and  A.  defires  B.  to  releafe  him  all  his  right  in  Black- 
acre,  and  promifes  him,  in  confideration  thereof,  to  pay  him 
fo  much  money ;  fure  this  is  a  good  confideration,  and  a  good 
promife ;  for  it  put  A.  to  the  trouble  of  making  a  releafe ;  per 
Holt  Ch.  J-  12  Mod.  459.  Pafch.  13  W.  3.  in  Cafe  of  Thorp 
y.  Thorp. 

[For  more  of  iPuIlUm  jBattum,  fee  SlCCOrOj  and  other  proper 

titles.] 


c  5  j5ul 


7  lEtul  UtlL  jetton,  or  Qivu 


^ttl  ttel  Petfim,  or  Qifl. 


r 


(A)  Pleadings.     Nul  tiel  Per/on. 

fi.  p.  Br.       I.  T  N  precipe  quod  reddaty  the  /^/x^fr/  vouched  A.  and  tiit  fieri ff 
Ncgativm,  A  fffi^ff^gj^  /^  ^1^  offummcns^  that  the  demandant  A.  is  dead^ 

jjj;  I;  ]^'^^^  by  which  the  tenant  vmcFd  B.Jifter  andheirofthefaid  A.  and  the 
37.  '  '  ^  '  demandant  Jaid^  that  there  is  no  fuch  B.  Prijl.  &c.  and  the  iffuc 
accepted,  without  faying  no  fuch  B.  (ifter  and  heir  of  A.  but 
generally  that  no  fuch  B.   Br.  IfTues  joines,  pi.  73.  cites  40  E. 

S-  37- 

a.  Counterplea  was  fufiered  where  A.  voas  voucFd  asjifter 

and  heir  of  A,^    The  demandant  faid,  diat  no  fuch  lifter  and 

heir  of  A.  and  permitted,  and  therefore  is  not  pregnant.    Br. 

Negativa,  &c.  pi.  56.  cites  41  £.  3.  28. 

3.  ^are  impedit  by  the  King^  who  made  title  by  the  heir  in 
his  ivardy  becaufe  %  5.  tvasfeifed  of  i^  acres  of  land  in  D.  vnih  the 
advomjon  appendant y  and  prefented  and  defcended  to  the  heir  as  fon 
ofN,  fon  of  W.fon  of  M.  fon  tfthefai^  J*  S,  there  it  is  no  plea 
that  no  fuch  W.  in  rerum  natura ;  tor  JV»  is  in  the  mefne  convey- 
ance y  which  is  not  traverfMe.  Br.  Traverfe  per  &c-  pi.  353. 
cites  43  E.  3.  7. 

4.  Trefpafs  againfl  M.  and  G.^^M.  faidy  that  no  fuch  G.  in 
rerum  natura^  for  he  was  dead  before  the  writ  purchafed; 
judgment  of  the  writ ;  and  notwithftanding  this  the  writ  was 
awarded  good.  Br.  Brief,  pi.  69.  cites  44  £.  3.  18. 

5.  In  trefpafs  the  defendant  juftified for  diflrefs  for  rent  fervice^ 
and  the  plaintiff  alleged  unity  ofpoffejjion  in  the  land  and  rent  in  J,  S. 
ancefor  of  the  defendant ;  to  which  the  defendant  faidy  tliat  be 
never  had  fuch  anceftory  and  a  good  plea.  Br.  Traverfe  per  &c. 
pi.  356.  cites  2  H.  5.  II. 

6.  Appeal  againit  feveral,  and  the  one  faid,  that  there  nvas  no 
fuch  John  in  rerum  natura  the  day  of  the  writ  pur  chafed y  .and  no 

^l^z^OMtJhall  fayy  that  he  was  dendUie  day  of  the  writ  purchafed» 
or  that  there  was  never  juch  John  in  rerum  natura ;  noca.  Br. 
Brief,  pi.  24.  cites  27  H.  6.  6. 
[  183  7 .  Trefpafs  againfl:  leveral,  of  affaulty  batteryy  and  taking  of  hows 
and  arrowsy  and  a  coat  of  tnaily  and  one  of  the  defendants  faid 
that*  there  is  no  fuch  in  rerum  ntttursy  as  one  named  in  the 
writ,  judgment  of  the  writ ;  and  held  there  that  this  is  a  good 
plea.  Br.  Trefpafs,  pi.  37.  cites  35  H.  6.  50,  51.  and  20  H, 
p.  30.  and  37  H.  6.  36.  and  14  H.  6.  3. 

8.  &  for  the  one  to  plead  the  death  of  the  ether.    Br.  Tref- 
pafs, pi.  37.  cit^  35  H.  6.  50,  51. 

9.  appeal 


^ul  tf  el  l^rCon  or  QtU.  1 8 

1).  Appeal  t^infi  f*  N.  of  2).  in  the  county  ofN-  yeomany  and  it  wa^  held 
viJfrx  ;  the  one  of  the  others  who  was  principal  faidy  that  there  was  p^'g^f-^f^f 
nofucb  J.  W.  of  D.  in  the  county  of  N.  yeoman  in  rerum  natura  ]^^'^g^^J^ 
the  day  tf  the  nvrit  purchafedy  &c.  and  to  the  felony  not  guilty  >  And  jueb  J.  y, 
pcrHnflcy  and  Jcnncy,  the  pica  is  double  and  treble ;  but  it  is  ^fO.zno- 
a  good  plea,  that  no/uch  J.  N.  in  rerum  natura  the  day  of  the  Jj^^;  '^^^' 
writ  &c.  or  no  fuch  Jf,  N'.  yeoman  in  rerum  natura  hcc.  or  no  J.  s.oj  the 
fuch  J,  N.  of  the  county  of  N.  in  rerum  natura,     ^are  \  for  the  county  of  N. 
argument  was,  whether  all  as  above  (hall  be  his   name»  ss  ^^^^^^jf 
knight,  duke,  earl,  &c.  which  are  dignities ;  for  dignities  ihali  be  any  J.  :V. 
parcel  of  the  name  :  but  35  H.  6.  4*  thofe  fupra  are  only  addi-  ynmuMi^rA 
tions  to  the  name,  and  not  parcel.    Br.  Doable,  pL  155.  cites  ^^^^^^l 

21  Jt.  4.  71.  And  per 

Hutfey  Ch. 

J.  any  9/  tbem  by  Vfdf  had  hten  m  gpcd  pfta.  Br.  NegatiFC,  pi.  44.  cites  21  £.4.  7]. S.  P. 

Br.  Biief,  pL  JL62.  cites  S.  C  and  pi.  387.  cites  ii  E.  4.  6. 

10.  Replevin  againfl  A.  B»  and  O.  who  imparl,  and  at  the 
day  A.  and  B.  faid  that  there  was  no  fuch  C.  in  rerum  natura^ 
judgment  of  the  writ,  &  non  allocatur ;  for  it  is  after  impar^ 
lance  \  contra  before  imparlance.  Quod  nota  Br.  Brief,  pi.  464^ , 
cites  4  H.  7.  17. 

1 1.  Debt  upon  a  bond,  and  no  fuch  perfon  as  the  plaintiff  in 
being  was  pleaded ;  refpond'  oufter  was  awarded ;  for  after 
attorney  made  and  entered  on  record,  the  defendant  cannot  plead 
fuch  a  plea.     12  Mod.  53$.  Trin.  13  W.  3.  Ball  v.  Smith. 

(B)  Pleadings,     Nul  del  Fill. 

I.    T}Rrcipe  quod  reddat  in  N.     No  fuch  vill  nor  hamlet  in  the  Sointva/ 

**    fame  county  is  a  good  plea,  and  the  writ  Ihall  abate.  ]auwifeof 
Qaod  nota.  Br.  Brief,  pi.  144.  cites  38  £.  3.  34.  rbtmas 

Earl  of  A. 
the  dcfeodaat  pleaded  to  the  writ,  becaufe  it  is  bfugbt  in  A.  B.  and  C,  and  nofucb  vtil  as  C.  in 
tbefmme  county :  And  per  Martin,  it  is  a  good  plea  to  all  the  writ  without  anfwer  to  the  refiduei  for 
it  goes  CD  aU  the  writ.    Br.  Brief,  pi.  6.  cites  a  H.  6.  11. 

C§utrM%  if  he  fays  tbat  tbere  are  tiv  d,  and  none  wtbout  addition  ;  for  there  is  fuch  a  vitl 
wkh  additioo,  and  the  plaintiff  Ihall  recover  by  view  of  the  jury :  note  the  diveriity.     Br.  Brief, 

pi.  6.  cites  9  H.  6.  42. Br.  Wafte,'pl.  9.  cites  S.  C. S.  P.  Br.   Additions,  pi     7.   cites 

S.  C.  But  in  wauft  in  A,  and  B.  it  is  a  good  plea  to  the  writ  that  A.  is  a  bamiet  of  B.  and  nut 

a  viUiy  iffelfs  per  Cor.  But  per  Pafton,  he  (hill  fay  in  this  cale  that  no  fuch  vill.     ibid. 

2.  A.  brought  trefpafs  of  land  lying  in  Kingflon  \  it  was  ob-  s  P.  Br. 
je£led,  that  there  is  no  fuch  vill  as  Kingfton  without  addition  in  >».ddition$, 
thefaim  county  :  and  no  plea.     Br.  Brief;  pL  425.  cites  1 1  H.  4.  ^\i'l'^^'^ 

61. ^But  9  H.  6.  no  fuch  vill  is  a  good  plea,  by  rcafon  of  the  29.  Font  he 

vifne,  but  thefe  words  (without  addition)  make  a  diverdtv.  ^^  Ku.ity 
Ibid.  »"  *"y 

K  initios 

it  is  fufficieot. — ^Ibid-  cites  •  H.  7.  3.  contra  per  Cur Sofuing  offuperfedeas  iyJN.  naming 

bim  y.  S.  of  D.  it  is  no  eftoppel  to  fay  that  there  are  t%vQ  D.*s,  and  none  xvJtbout  aajnion  ;  for  ic 
ftaoo^  with  Sec.  Comlra  to  fay  tbat  nul  tielvill ;  for  this  is  contra  :  fo  of  warrant  ot  attorney  ; 
bat  yet  the  attorney  bad  fuch  Jibeity  upon  the  diverfity  afbrefaid.  Br.  £itoppel,  pi.  8i.  cites 
19  H.  6.  35  ft  36. 

C  4  3.  Nuper 


it  t  l^ttl  tiei  petm  ot  mit 

3.  A^fi^fr  ojixf  in  A.  B.  and  C.  in  ibe  ijle  of  P.  the  tenant  fadd^ 
that  no  fuch  Till  as  A.  and  B«  in  the  ifle»  and  non  allocatur  % 
[    19    '^  for  ijle  Jball  not  have  relation  but  to  the  laji  vill  s  but  Brook  fays 
quod  mirum  !  Br.  Brief,  pi.  157.  cites  n  H.  6.  8. 

4. 1  refpafs  in  B.  the  defendant  faid  tiiat  there  are  two  B^s  in 

the  fame  county^  viz.  Eajl-B.  and  WeJt^B.  abfque  hocy  thai  there  is 

B.  tmlj\  judgment  of  the  writ ;  and  per  Cott.  J.  it  is  no  plea  in 

ajjife  i  for  the  plaintiiF  recovers  by  view  of  the  jury ;  hut  a  good 

pha  in  trefpafsy  by  reafon  of  the  vifne.     Br.  Additions,  pi.  25. 

cites  8  H.  6.  i8« 

♦  This  U  no       j.  Trefpafs  againjl  J.  A.  of  B.  S.  the  dtfendant  faid  that  he 

dlfe^dM^ *   &c.  was  converfant  and  dwelling  at  A  if.  and  not  at  B.  S.  the 

that  not  '     plfiintiff  (faid)  that  ^tis  all  one  vill,  and  known  by  the  one  and  by 

Ancv/n  iy      the  other  \  the  defendant  faid  tbaty  *  not  knotvn  by  the  one  and  by 

^^me'and     ^^^  Other;  and  held  t  no  plea  for  the  plaintiflF,  hut  Jball  fay 

iytbe  otbcTf  known  by  the  name  of  B.  S.  only^  or  that  there  is  no  fuch  vill  as 

by  which      B»  H  in  the  fame  county.    Br.  Maintenance  de  Brief,  pL  28. 

t^'lZ.    cites  8  H.  6.  3a. 

lin^utlh'd  his  plca>  and  fatd  tbmt  there  %uas  no  fuck  wil  at  B  S.  nor  hamlet  nor  lieu  ectufs  out  of 
the  viliand  hamlet  in  the  fame  county^  Prift  t  Wefton  faid  there  is  fuch  a  viU  as  B.  S.  Prift  ;  and 
the  others  e  contra-  Br.  Iflfuet  joinesy  pi.  15.  ciics  S.  C— — +  Wherefore  the  ^Izintift/aid  that 
he  v/at  ofB.  S.  the  day  of  the  nvrit  furchajed.     Br.  liTues  joins,  pi.  15.  cites  S.  C. 

Trefpafs  at  6.  No  fuch  vill  as  D.  is  a  good  plea  injrefpafs^  Br.  Brief, 
B.  in  the      pL  1 3.  citcs  9  H.  6.  29.  per  Babb.  &  6.  H.  7,  3.  Accord-* 

Cfuch"u,i°glyP"Cur. 

as  B.  is  a  good  plea  hy  the  common  law,  but  not  by  iht  Jlatnte  of  additions.     Br.  Brief,  pi.  404. 
cites  i  R.  3.  I. 

7.  Debt  againjl  J.  N.  of  B.  who  at  the  exigent  purcbafed 
fuperfedeas '  accordinglyy  and  came  and  faid  that  nul  tiel  vill  as  B, 

&c.  by  formal  pleading  and  was  not  received  by  reafon  of  the 
fuperfedeas  which  eltopp'd  him  5  for  he  has  ajKrm^d  it  ,•  and  per 
Pafton  he  ought  to  have  put  protejlation  that  nul  tiel  vill  as  B,  and 
therefore  he  was  awarded  to  anfwer  over.  Quaere  &c.  Br. 
Eftoppel.  pi.  84.  cites  19  H.  6.  44. 

8.  In  annuity  the  count  was,  that  the  prior  ofAL  in  Southwark 
granted  to  the  plaintiff  in  London  fuch  a  day  and  year  &c.  and 
profert  hie  in  curia  the  writing  aforcfaid,  the  date  whereof  is  in 
the  chapter-houfe  of  the  faid  houfe :  per  Chocke ;  the  defen- 
dant may  fay  that  no  fuch  vill,  hamlet  nor  place  known  in  L. 
where  the  plaintiff  would  falfely  alledge  that  the  houfe  is  in  L. 
which  in  fa£t  is  in  S.  and  not  in  L.  Br.  Count,  pi.  60.  cites 
5  £.  4.  6. 

9.  Aftion  againft  J.  N.  of  D.  where  there  is  no  fuch  vill, 
hamlet  nor  place  known  &c.  he  may  fay  that  there  is  no  fuch  vill 
&c.  or  fay  that  he  was  cf  S,  abfque  hoCy  that  he  was  of  D.  ztiAfo  in 
precipe  quod  reddat  in  D.  he  may  fay  that  no  fuch  vill,  &c.  or 
that  they  lie  in  S.  and  not  in  D.  Per  Littleton  and  Moyle.  Br. 
Brief,  p!,  365.  cites  8  £•  4-  $% 

10.  In 


0ttl  tie!  PetCm  or  Ctiii.   durante.  1: 19 

10.  In  debt  tbe  defendant  being  named  of  D.  faid  that  there 
is  no  fuch  vill  nor  hamlet  called  D.  nor  lieu  conus  out  afviil  and 
hamlet  &c.  Judgment  of  the  writ ;  and  by  the  Reporter,  if 
there  be  a  boufe  in  C,  which  is  called  Z>.  and  the  d^endant  is 
named  efH^  he  may  plead  as  above,  and  there  the  plaintitF  ihall 
be  compellM  to  name  him  of  C.  which  is  the  vill,  and  not  of 
D.  which  is  the  lieu  conus  in  the  vill.  But  if  fuch  place  be  out 
of  v'iSl  and  hamlet,  and  known  by  name  of  D.  then  the  plaintiff 
may  name  him  of  it.  Br.  Dette,  pi.  171.  cites  21  £.  4.  37. 

For  more  of  jj^ul  tlf  I  &c.  fee  jfinetf  (E  a.),  ISleCOrB,  %Xtl^ 

ptir^y  and  other  proper  titles* 


^ 


^ufance. 


[    ^o    ] 

♦  Nuftace 

•  is  threefold  i 

"*"— "-""■~~^^^"~"~"""~"~~  I.  FuUiek 

•r  general, 

(A)  Nulknce  Common.  fVho  ought  to  reform  Com-  Voi.  137,^ 

mon  Nufances.   .  "^ — ^— ' 

\i.  1  F  a  river  hefiop^d  to  the  common  nu£ince  of  the  country,  or  fpcciai/ 
and  it  has  never  been  mounded  [or  cleanfed\  nor  is  it  hwwn  Pu^lict  is 
nvho  ought  to  mound  lor  clean/e']  it  of  right,  but  A.  has  the  lordjbip  ^^^^^^ 
of  one  part  by  the  river ^  and  B.  of  the  other  part,  and  they  have  nofance  of 
pi/chary  in  the  fame  river,  and  4  vills  have  their  pajfage  in  the  the  whole 
fame  river  for  their  eafement.     The  4  vills  in  this  cafe,  who  Common  \ 
have  common  paiTage  and  eafement  of  the  fame  river,  ought  to  that  which 
mound  [or  cleanfe^  it :  but  if  the  4  vills  had  not  fuch  eafement  "  to  the 
and  paffage,  then  A.  and  B.  who  have  thepifchary  there,  ought  ^^^^f  "jj" 
to  mound  [or  cleanfe'\\U  37  AfT.  ic]  paffinghy. 

Private  is 
that  which  is  to  a  houfe  of  mlTI  Arc.  2  Inft.  406. 
The  cafe  was  that  the  H?cr  had  heen  ftopped  by  flinging  iato  it  the  bodies  of  peribns  dying  of 
Ibe  plague. 


(B)  Nufance*     What  is  puntfhable. 

[1.  T  F  a  man  lays  logs  of  wood  in  a  highway  fparjim,  and  there 

■*•  fuffers  them  16  lie  for  2  months,  or  other  fuch  time,  tho* 

there  be  a  pafTage  with  turnings  and  windings  between  the 

logs,  yet  this  is  a  nufance  punifhable  in  a  leet ;  for  it  is  an  im- 

Sediment  of  the  paffage  of  the  lieges  of  the  King.    Hill.  15  Ja. 
•  IL  adjudged.] 

[2.  But 


^o  l^ufimce. 

[2.  Bui  in  London^  or  other  place»  the  unlading  ofbilUts  im 
the  highjlreet  (which  is  the  highway)  before  my  houfe  for  my 
ufc,  is  not  any  nufancc  for  the  neceffity.  Hil,  15  Ja.  B.  R.  agreed 
per  Curiam.] 

[3.  But  if  htfuffen  them  to  continue  there  for  a  long  time  after 
the  unloading,  it  is  a  nufance  punifhablc.  Hil.  15  Ja.  B.  R. 
agreed  per  Curiam.] 

1  Roll. 468.  £4.  ii'i.S.feifedinfeerfcertain,land  adjoining  to  the  high- 
ly 6.  S..C.   ^ay,  incroaches  part  of  the  highnvay  and  adds  it  to  his  franktene* 

ment,  and  dies,  and  his  heir^  to  whom  the  land  adjoining  de- 
scends, continues  the/aid  incroachment,  but  does  no  new  a£l,  yet 
he  may  be  indi£led  for  the  continuance  of  this  nufance ;  for 
•iLe-Toj.  the*  continuance  of  it  is  a  new  nufance.  Mich.  11.  Car. 
WaAbonc  fi.  R.  between  Lee  and  Boothby.  Per  Curiam  adjudged.  This 
Ils.e  Rof-  ^^^i  moved  in  arreft  of  judgment,  after  a  verdid  at  bar  for 
well  V.  the  plaintiff.  Intratur  Trin.  .1 1 .  Car.  Rot.  1002.] 
Frior.  ^.  The  fuffering  a  publick  bridge  to  be  in  decay  is  a  publick  nu- 

fance. Per  Holt.  Ch.  J.  6  Mod.  255,  256.  Mich-  3  Annx. 
B.  R.  The  Q^v.  Saintiff. 

« 

[21]      (C)  General,     ffljat  fhall  be  faid  a  Nufancc. 

S€c(F) 

Cro.C.  184.  [i.  T  F  a  man  bangs  a  gate  upon  a  poft,  and  fliuts  it  with  ai 
S-  ^- 1^-  .  catch  upon  another  poft  a-cr^s  the  highwayy  fo  that  men 

S?  C.  cited   <^^^^o^  p2fs  without  Opening  of  the  gate,  but  by  opening  of  it 

2  Saiki459.  they  may  well  pafs,  yet  this  is  a  common  nufance ;  for  the  gate 
r  '  ^  \  in  a  way,  made  de  *  novo,  where  no  gate  was  before^  is  an  im- 
♦  Fol.  13s.  pediment  to  the  King's  people  in  their  pafTage  •,  for  fome  men 
\jn^Y^  are  fo  feeble  for  age  or  infirmity,  that  they  cannot  open  fuch 
W.3.B.R.  g2te,  being  on  honeback,  and  fome  men  h^ve  fuch  horfes  that 
in  cafe  of  will  not  come  quietly  to  a  gate  to  open  it^  and  they  who  go 
A^^cdd!'       ^*^  horfes  Ipaden,  or  with  a  cart,  or  who  drive  cattle,  muft 

go  and  open  the  gate  when  they  come  to  it,  and  when  they 

are  doine  this,  their  horfes  or  cattle  will  run  from  them,  and 

divers  others  inconveniencies :  but  gates  which  have  been  in 

highways  time  out  of  mind  &c.  are  not  any  nufance.     Becaufe  it 

^  Hawk,      may  be  intended  that  they  began  by  f  compofition  when  the 

PI.  Qf  199-  owner  of  the  land  confented  to  the  way,  or  put  there  upon  an 

ff^*/^'       ad  quod  damnum  brought,  and  then  found  no  nufance,  Or  other 

fucn  reafonable  caufe.  P.  6  Car.  B.  R.  between  James  and 

Haywardi    adjudged   upon   a   demurrer,    per  Curiam  except 

Crook,  who  was  againft  the  judgment,  and  he  C|ted  2  £.  4.  9. 

where  it  is  admitted  to  be  lawful  to  ere£^  fuch  gate.] 

2.  It  was  prefented  that  one  A.  had  inciojed  a  clofi^  in  nxhicb 
the  people  of  B.  had  comnum^  to  the  nufance  of  the  people  of  the  vill^ 
and  becaufe  it  is  no  nufance  unlefs  done  in  a  highway,  or 
water,  to  the  nufance  of  a  commonalty,  and  alfo  upon  this 
matter  aBion  is  given  by  ajjife  tq^  the  people  <fthe  vill^  therefore  the 
defendant  went  quit.  fir.  Kufance^  pi.  23.  cites  27  £•  3.  6. 

3- By 


I^ufance.  at 

3.  By  18  Car.  2.  eap.  2./  i.  Importation  of  cattle  tr/i^tfl/rrl 
mrfancty  and /ball  be  Jo  adjudged, 

S.  3.  Nothing  in  this  aR  Jball  hinder  the  imptrtation  of  cattle 
fnm  the  I/le  of  Many  fo  as  the  number  if  the  f aid  cattle  do  not  ex^ 
teed  600  bead  yearly  ^  and  that  they  be  of  the  breed  of  the  I/le  of  Man ^ 
and  be  landed  at  the  port  ofCheJler. 

4.  19  Car.  2.  cap.  3. /I  3.  enads,  That  no  building  fball be  ereifei 

wthin  the  cities  and  Itberties  of  London  and  Wejlminjler^  butfueb 

as  fiall  be  purfuant  tofuch  rules  of  buitdingy  and  nvith  fuch  materials 

as  are  therein  after  appointed;  and  according  to  fuch  fcantlings  as 

arefet  down  in  a  table  in  this  aEl  fpedfied.     And  if  any  perfon  fball 

build  contrary y  and  be  conviBed  by  the  oaths  of  2  nvitneffesy  before  the 

Lord  Mayor y  or  any  2  ju/lices  of  peace  for  the  city,  the  houfeh 

irregularly  bmltfhaU  be  deemed  a  common  nufance^  and  the  builder 

fiell  enter  into  a  recognizance  for  demolifhing  thefame^  or  othemvife 

to  amend  the  fame  ;  and  in  dqault  of  entering  into  fuch  recognizance^ 

the  offender Jball  be  comnuttedto  gaol  till  he  fball  have  demolifbedy  or 

othermfe  amended  the  fame  ;  or  elf e  fuch  irregular  houfejball  be  do* 

molifbedbj  order  of  the  Court  of  Aldermen. 

5.  Kfiapboilery  in  Woodftreet  is  a  nufance :  fo  is  a  calender-* 
man  in  cread-ftreet,  tiyd  before  Hale,  Ch«  J.  So  is  a  brevh- 
houfe on  Ludgate-hill ;  forthat  fuch  trades  ought  not  to  be  in 
die  principal  parts  of  the  city,  but  in  the  out-(kirts.  2  Show. 
327-  Mich.  35  Car.  2.  B.  R.  The  K.  v.  Pierce. 

6.  The  owner  of  a  glafs-houfe  at  Lambeth  was  indiAed  for  s.  P.  Vent. 
maintaining  thereof,  and  was  convicted  and  fin'd.  2  Salk.  458t  26.  Patch. 
Hill.  I  W.  &  M.  B.  R.  The  King  and  Queen  v.  Wilcox.  b  R  ah^ 

7.  9  and  10  W.  3.  cap*  7.  /.  i.  ena^s,  That  it  /ball  not  be 
lawful  fir  any  perfon  to  make^  Jell,  or  utter  any  fquiDS,  rockets^ 
fcrpents,  or  other  Jirevjorh ;  or  any  cafes  y  mouldsy  or  other  implex 
menisfor  the  making  of  any  fuch  fireworks ;  or  for  any  per/on  to  T    22    3 
permit  anyfquibs  £5*r.  to  be  thrown  or  fired  from  his  houfe  or  lodg^ 

^g^f  ^rjrom  any  place  thereto  adjoiningy  into  any  puolici  flreety 
Ugbwayy  or  paffage  ;  or  for  any  perfon  to  throw  or  fircy  or  to  he 
aj/ijling  in  the  throwing  or  firing  of  anyfquibs  isTc.  in  or  into  any 
publickfireety  houfe,  Jb^y  river,  highway  or  paffage ;  and  every 
fuch  offence  Jhall  be  adjudged  a  common  nufance. 

B.  By  10  and  II  ^.3.  cap.  17./  I.  All  lotteries  are  publick 
nufancesy  and  all  patents  for  lotteries  are  void  and  againfl  law. 

9.  6  Geo.  I.  cap.  iS.f.  19.  ena£^s,  I'hat  all  undertakings  by 
publick  fubfcriptionsy  relating  toffberiesy  and  other  affairs  of  trade, 
and  affing  as  corporate  bodies  without  charter y  or  under  charters  in^ 
tended  for  other  purpofes,  or  under  obfolete  charters,  and  tending  to 
the  common  grievance  of  his  Majeflfs  fuhjeSfs  in  their  trade,  and  all 
pMick  fuhfcriptions,  receipts,  payments,  transfers,  and  all  proceed^ 
ings  therein  fball  be  deemed  publick  nufances,  and  all  offenders  therein, 
being  convi&ed  upon  information  or  indiBment,  in  any  of  his  Majef 
tfs  Courts  of  Record  at  Weflminfler,  Edinburgh,  or  Dublin,  Jhall 
be  liable  to  fucb  punifibments,  whereto  perfons  conviBed  for  publick 
^ances^  are  by  any  laws  of  this  realm  liable  \  and  fball  moreover  « 

incur 


incur  fucb  farther  pains  tsfc*  as  were  prowded  by  thefiatuU  rfpr^ 
vifion  andpramunire  i6  R,  2.  cap,  5. 

.  10.  5  Geo.  2.  cap.  16,  yi  8.  ena£^s,  That  all  buildings  in  the 
town  ^Blandford  Voxyxmjhall  be  covered  with  lead^  JlatCy  or  tile^ 
and  no  perilous  trade  in  refpeB  offire^  viz.  di/liller^  candlemaber, 
Joap-^makerf  bakery  or  brewer,  /ball  be  ufed  in  the  marketplace  ; 
and  all  buildings  which  Jball  be  covered  or  repaired  contrary  to  this 
aBy  and  all  houfes  built  contrary  to  the  direSion  of  the  Court ,  Jball 
he  adjudged  publick  nufances  s  and  all  perfons  exercifing  the  faid 
trades  contrary  to  this  aB,  Jball  be  deemed  guilty  of  common  nufance* 

(D)  Nufance.  What  Perfons  may  make  a  Nufance. 
\to  whom,  and  to  what{]  and  who  fliall  have 
j(ffl/e  for  it. 


S.  p.  3  Le.    [i.  T^Y.  8  El.  250.  88.  Lejfeefor  life  of  land  having  a  waf  over 
'3---S.  P«  -L^  tJje  land  of  S.  from  nis  land  to  a  park  which  was  in  the 

and  224.       bands  of  the  leflbr,  and  from  the  park  to  his  land  ;  S.Jlops  the 

way.    Per  Curiam  aflife  lies.] 
Tesuntfor        [2.  But,  Fitzlu  Nat.  Brev.  184.  (G),  leffee  for  years  fliall  not 
life,  in  uii,  Y^^^  j^flifg  j,f  nufance.] 

or  fee  am- 
ple, may  have  affife  to  redrefs  a  nufance  dene  to  his  freehold.     F.  N,  B.  (1^3)  (0        But  kflbe 
lor  yean  fl»ail  have  cafe  only»  hecaufc  he  has  no  freehold.    Ibid.  184*  183.  (Gj 

3.  Tenant  for  term  de  auter  vie  {hall  have  writ  of  nufance. 
Br.  Nufance,  pi.  16.  cites  4  £•  3. 

4.  Powel  faid,  there  could  not  be  a  nufance  to  a  market  or 
franchife,  but  to  a  highway  &c.  but  the  Reporter  adds  a  quaere^ 
1 1  Mod.  67.  Mich«  4  Annx.  Anon. 

(E)  For  what  things  or  Caufes  Aflife  of  Nufance 

lies. 

3  Le.  IV      [f,  "pvY.  8  Eliz.  250.  88.  A  man  had  a  way  over  the  land  of 

ffthi  ftf*.*  J'  *•  ^^  ^^®  °^"  **"^  ^1  prefcriptiony  J.  S.  fops  the 

pagc\e^'    way,  and  aflife  lies,  per  Curiam.] 

ajtranger^ 

then  only  aQlw  on  the  cafe  liet,  a  Le.  181.  cites  33  H.  6.  26.  per  Prifot. 

r  23  ]  2.  If  a  man  has  a  way  to  his  franktenanenty  or  to  his  common, 
which  is  eftopp'd  by  a  houfe  made,  or  the  like,  aflife  of  nufance 
lies,  but  contra  of  a  way  10  the  church  ^  per  Herle.  Br.  Nufance, 
pL  37.  cites  4  £•  3.      . 

3.  It  lies  for  levying  ofagofs  to  intercept  the  courfe  offifb  coming 
from  the  fea,  ufque  ad  gurgitem  meam  Juperiorem.  F.  N.  B.  184. 
(A)  in  the  notes  there  (b)  cites  46  Aff.  9. 

(F)  ♦  Com- 


|!!^ufance.  « ^ 


(¥)  *  Common,    What  Aft  or  Thing  fhall  be  faid  •  a  com. 

a  Common  Nufance.  I^ccTay 

be  definM  to 

[l.  T  F  the  tenant  of  a  manor  who  is  ^frtt'tenant  ereBs  a  dove-  ^J^jf^, 

^  cste  de  novo  wthout  any  licence  upon  his  tenement,  and  public^  <i» 
ftores  it  with  pigeons,  and  fuffers  them  to  fly  out  of  the  houfe,  '^z*  h 
by  which  they  devour  the  grain  of  the  King's  fubje^s  through-  "jl'^^^j^j^^ 
out  the  country,  yet  this  is  not  any  common  nufance  ^  for  if  it  t^nds  to  the 
ihould  be  a  common  nufance,  no  one  could  prefcribe  to  have  oHfioyance 
foch  houfe  \  for  none  can  prefcribe  to  make  a  nufance.     Alfo,  *^ffjlf^^^ 
if  this  fhould  be  a  nufance,  it  could  not  be  done  by  any  licence ;  jeat,  or  hy 
for  neither  the  lord  of  the  manor,  nor  the  King  himfelf,  fhall  neguaing 
give  licence  to  any  to  commit  a  nufance.  Trin.  i6  Ja.  B.  R.  be-  ^^J^2'rl7* 
tween  f  Dcwell  plaintiff,  and  Saunders  ^vnd  Tedder  defendants.  ccmmoHgcoJ 
Adjudged  in  a  trefpafs  for  taking  of  beaft^  for  an  amercement  rcqutret. 
in  the  leet  of  the  lord  of  Northumberland  lord  of  the  manor  "*^^'  ^' 
of  Iftleworth  Sion,  where  the  defendants  in  the  right  of  the  75".  f.  i. 
lord  confefied  the  taking,  and  pleaded  the  matter,  and  averr'd  ^  ^op^- 
it  to  be  a  common  nufance.    Yet  it  was  adjudged  as  above  for  tv  thf  nwie 
the  plaintiflF  upon  a  demurrer ;  becaufe  in  law  upon  the  fpecial  of  the  £.  of 
matter  it  is  not  any  nufance  ;  and  this  was  adjudged  by  the  full  Northum- 
confent  of  the  whole  Court.     See  the  fame  cafe.  Pafch.  16  Ja.  JfJ^"^ ' 
B.  R.  I.  Contra  Co.  5.  Bouljlon  104.  b<.  refolved.]  in  tlie 

Cafe  of 
PnAT  V.  Strarn.  ic  was  held  by  CtAit  Ch.  J.  that  it  was  a  common  nufance,  and  Yoquirable  id 
a  leet ;  but  the  other  jufbces  feemed  to  doubt  thereof;  but  as  to  the  matter  they  would  not  fpeak, 
becaufe  the  prefentmeut  was  not  good.     Cro.  ].  382.  Mich.  13  Jac.  B.  R. 

f  2.  If  a  man  nuihes  candles  in  a  viily  by  which  he  caufes  a  f     ^      \ 
noifimefccnt  to  the  itihahitants^  yet  this  is  not  any  nufance  ;  for  the    ^®^-  '39- 
netdfulnefs  of  them  will  difpenfe  with  the  noifomenefs  of  the  „    l^^"^ 
imell.  Pafch*  3  Ja.  B.  R.  adjudged.  Rankett's  Cafe.]  cfTgi. 

cap-  75- 
f.  10.  cites  S.  C.  andfayfti  that  the  reafonablenefs  of  this  opinion  feems  juftly  to  be  queftionable, 

becanfe  mhatever  neceflicy  there  may  be  that  candles  be  made,  it  cannot  be  pretended  neceiTary  to 

make  them  in  a  town  ;  and  that  the  trade  of  a  brewer  is  aa  neceflary  as  that  of  a  chandler ;  and 

fet  ic  feern*  to  be  a^ecd,  that  a  brewhoufe  erected  in  fuch  an  inconvenient  place  where  the  buii- 

nefs  cannot  be  carried  on  without  incommoding  greatly  the  neighbourhood,  may  be  indited  as  a  com- 

mcn  nufance. Aprefentment  was  afa  leet  for  erecting  a  glafthuufr^  and  Twifden  J.  faid,  he 

lad  known  an  information  adjudged  againft  one  for  ere^ing  a  6re^'boufe  near  Serjeant^s  Inn ;  but 

it  was  iofiftedy  that  a  man  ought  not  to  be  punilhed  for  erediing  any  thing  neceflary  for  the  exer- 

cifeof  his  lawtul  trade  ;  and  it  being  anfwered,  that  it  ought  to  be  in  convenient  places,  where 

it  may  noc  be  a  nufance,  the  other  jullices  doubted,  and  agreed,  that  it  was  unlawful  only  to  eredt 

foch  things  near  the  King's  palace.     Vent.  2.6.  Pafch.  21  Car.  2.  B.  R.  Anon. 

[3.  If  a  man  divides  a  mefaage  in  a  town  for  poor  people  to  inha^  Mawk.  PI. 
to,  by  which  it  ^will  be  more  dangerous  in  time  of  infedion  of  ^•'99"P- 
the  plague,  this  is  a  common  nufance.  Pafch.  lo  Car.  B  R    ciws  s!  c. 
Such  indj£lment  of  one  Brown  for  dividing  a  mcfuage  in  the 
viU  of  Hertford  held  good^  and  he  put  to  plead  to  it)  and  then 

faid. 


faid,  that  fucK  indiftments  are  frequent  in  Loncfon  for  dindin^ 

of  mefuages.] 
^foS^V**   .    ^*  K^^fig  a  ha'wdyJjoufe  is  a  common  nufance.    i  Salk.  394^ 
itte^^-.    *°  ^^^  ^^  *^  Queen  ▼.  Williams,  cites  •Hob.  95. 

C2  .  *i  gcring  the  puUick  peace  by  drawing  together  diflolute  and  debauch 'd  perfonf*  but  Mt 
^  J  in  rcfpefl  of  iti  apparent  tendency  to  corrupt  the  manners  of  both  feiet  by  fuch  ta 
open  profefBon  of  lewdnefs.  Hawk.  PI.  C.  196.  cap.  74.  citet  Kitch.  11.  a.  and  3  InfL  aoj.— * 
•  Thit  ieesu  to  be  mifcitcd. 

5«  13  b*  ij^  Car.  2*  cap.  i8«/  7^  -<tf/ exportation  of  wool  Wr^ 
in  the  f aid  aB  mentioned^  in  the  manner  prohibited  in  the /aid  oBy  is 
declared  to  be  a  common  nufance.  So  of /eather,  by  14  Car.  2.  cap.  7* 
6*  In  8  Car.  i.  Noy  pray'd  a  writ  to  prohiUt  a  bowlings 
alley  ereBed  near  St,  Dunjlaks  churchy  and  had  it ;  cited  per 
Hale  Ch.  J.  Mod.  76.  in  Jacob  Hall's  Cafe. 

7.  The  fetting  up  a  Jlagefor  repe-^ncing  is  a  nufance  in  fe, 

and  in  fuch  cafe  a  prohibitory  writ  iflued,  and  made  the  party 

pull  down  his  ftage.  Per  Holt  Ch.  J.  5  Mod.  142.  cites  it  as 

Jacob  Hall's  Cafe. 

^^•*  8.  But  a /Aiyiki^  is  no  nufance  in  itfelf,  but  only  by  con- 

S.  c.  and*    f^uencc,  as  the  a£ling  plays  draws  the  people  and  coaches  and 

the  reafons    (harpers  together.    5  Mod.  142.  per  Holt  Ch.  J.  Mich.  7  W.  3. 

^•Z*' ^^y  in  Cafe  of  the  King  v.  Betterton. 

a  playhoufe  ^ 

night  be  deem*d  a  nufance  in  fe. Hawk.  PI.  C.  19S.  cap.  75.  f.  7.  fays  it  has  been  bolden* 

that  a  oonmon  playhoufe  may  be  a  nufance  if  it  dra^vs  together fueb  numher  ofcoaebet  or  feofte 
Vc,  as  prove  gefiera/fy  inconvenient  to  the  f  facet  adjacent ;  and  that  it  feemt  that  they  having  beea 
originally  inftituted  with  a  laudable  deiign  of  recommending  virtue  to  the  imiution  of  the  people^ 
and  eipofing  vice  and  folly,  are  not  nufances  in  their  own  nature^  but  only  become  fx^  by  accident, 
[Qtwre  tamen,  and  fee  Mr.  Collier  of  the  Immorality  of  the  Stage.] 

9«  Houfe  Jlanding  on  the  highwavy  being  ruinous  and  Uhly  to  fall 
down,  is  a  nufance  and  indiflable,  and  fuch  indi£iment  lies 
againft  the  occupier^  tho'  he  be  but  tenant  at  will.  1  Salk.  357. 
Tm.  2  Annx  B.  R.  The  Queen  v.  Watts. 

10.  Bringing  a  great  Jbip  of  300  ton  into  Billing/gate  dock  is  a 
publick  nufance.  6  Mod.  145.  Pafch.  3  Annx  B.  R.  The  Queen 
V.  Leich. 

1 1 .  If  a  man  with  a  cart  tifes  a  common  pack  or  borfe^waiyfo  as  to 
plow  it  upy  and'  render  it  the  lefs  convenient  for  riders,  the 
Court  afk'd  if  this  would  not  be  a  nufance  indictable.    6  Mod. 
145.  Pafch.  3  Annx.  The  Queen  v.  Leich. 

12.  Scolding  often  repeated  to  the  dijlurbance  of  the  neighbour^ 
hood  mzkes  it  a  nufance,  and  as  fuch  it  always  has  been  punilh* 
able  in  the  leet,  and  therefore  indiAable.  6  Mod.  213.  Trin* 
3  Annae  B.  R.  The  Queen  v.  Foxby. 

S-  P«  'o  13.  Common  gaming-houfes  are  common  nufances.   Hawk.  PL 

^cU      C.  198.  cap.  75.  f.  6. 

Trin.  t  Ceo.  i.  The  Kmg  ▼.  Dizon  k  Uz. 

^fh'  o  V  '^  Serjeant  Hawkins  fays,  it  feems  certain,  that  it  is  a  com- 
flKi»o*v,   "^^^  nufance /«  divert  part  of  a  pMick  navigable  river,  whereby 

the 


the  current  of  it  is  weakened  and  made  unable  to  carry  veflels  of  Mak- 
die  fame  burthen  as  it  could  before.    Hawk.  PI.  C.  199.  cap.  nxi-Df 
75.f.ii.cite8Noyio3.  *^4'f;-- 

Cor  dlvtrtiiig  part  of  the  river  TAmmesj  by  which  he  weakened  the  curreat  of  the  river  to  carrj  bmr* 
ges  &c.  towards  London  and  other  houfes  of  the  King  upon  that  river.  And  fuch  a  thing  cannot 
he  (koc  without  an  ad  quod  damnum ;  becaufc  that  river  is  an  btgbway.  And  alfo  the  doing  it 
•Dglit  to  be  by  the  King's  patent. 


(F.  2.)  Private.  *  Pigeon  Houfes. 

[i.     A  LMrd  of  a  manor  by  force  of  his  right  feigiuoral  may 
'^^  lawfully  without  any  licence  eredi  a  dweccie  de  novo  upon  bis 
land  parcel  of  the  manor  and  (lore  it  with  pigeons^  and  fuffer  them 
to  fly  out  and  fly  back  again.     For  in  the  country  it  is  received 
as  a  law  ;  and  a  thing  received  in  the  country  without  prece-  L    ^5    J 
dent  or  authority  to  the  contrary  (as  it  feems)  is  to  be  taken  for 
law  ;  and  it  may  (land  with  reafon,  that  he  (hall  have  fuch  pre- 
rogative as  lord,  becaufe  generally  the  pigeons  feed  in  the  fields 
next  adjoining  upon  the  lord  and  tenants.     And  when  the  lord 
dqiarts  with  the  tenements,  the  law  hath  faved  to  him  his  pre- 
rogatives, rigbtj  and  pre'eminencies  which  are  due  to  him  as  lord.  *  %  Roll  R. 
Co.  5.  Boulfton^  agreed.  Tr.  16  Ja.  B.  R.  between  ♦  D^v;^// plain-  ^-  ^- ^  •" 
tiff  and  Saunders  and  Tedder  defendants,  agreed  per  Curiam.3  s."c.  ^'^' 

[2.  But  it  feems  that  a  tenant  of  a  manor  r/3/i/»o/ lawfully  ereft  Mo.  453. 
a  dovecote  de  novo  upon  his  tenement  without  licence;  for  this  ^  ^"i — 
is  a  right  feignioral  appertaining  to  the  lord  only,  who  has  a  .^'  $ '^^ 
prerogative  over  his  tenants,  (and  tho'  it  be  not  a  common  nu-  Hill.  39 
fance  to  crc£l  fuch  dovecote,  yet  it  feems,  that  it  is  a  particular  ^^**/ ^'  ®' 
nufancefor  which  the  lord  may  have  oBion  upon  the  cafe  or  afffej  as  ©f  Bouifton* 
in  cafe  of  ereiiing  a  null  to  the  nufanceofmy  mill)*     Co.  5.  BouU  v.  Hardy.-* 
pn  104.  b.  refolved.  Contra  Trin.  16  Ja.  B.  R.  between  Bewell  ^^"^  °^ 
plaintiff  and  Saunders  and   Tedder  defendants,    refolved  per  La7r^^ 
Curiam,  contra  Papon,  tit.  Droit  Seignioral,  fo.  793.  and  tit.  holder  who 
de  Scrvitut.  fo.  827.]  »  »<>*  l** 

'  "*  of  the  ma- 

nor, nor  owner  of  the  rcdiory,  and  repleniihing  it  with  dovea  is  not  any  nufance  inquiraUe  or 
fuatihahle  in  a  ieet ;  4  H.  6.  10.  27  AiT.  pi.  6.  9  H.  4. 4.  For  nothing  is  inquirable  there  but  what 
is  a  common  nufance  to  all  people ;  and  this  is  not  To,  but  can  be  a  nufance  to  thofe  only  whofe 
com  they  catt  and  therefore  is  no  common  nufance ;  for  if  it  were,  neither  the  loid  of  the  manor 
nor  the  paribn  could  ere^  a  dove-houfe  more  than  any  other  freeholder ;  per  Montague,  Crooke* 
DodexUge  and  Houghton ;  and  therefore  they  held  the  opinion  reported  5  Rep.  104.  b.  in  this  point 
to  be  no  law,  and  no  dire  A  refolution  in  point  of  judgment.  Cro.  J.  491.  Trin.  16  Jac.  B.  R«  De* 
well  V.  Sanders. 

Boclstom's  Caie,  5  Rep.  104.  was  only  obiter  and  not  agreeing  with  the  reafoo  of  the  princi- 
fsl ;  per  Hoaghton  J.  quod  fuit  concelTum  per  tot.  Cur.  and  per  Doderldge  }.  it  cannot  be  a  pub- 
fick  nufance  ;  for  that  ought  to  be  immediate  or  general,  i .  Immediate  it  cannot  be,  for  the  ered^* 
iag  a  dorecote  cannot  in  itfcif  be  a  nufance.  2.  It  is  not  general  but  particular  to  the  neighbouring 
xobabitanls ;  and  it  has  been  allow'd  on  all  iides,  that  a  man  may  haye  a  dovecote  iy  prefcri^tiom^ 
vfaich  could  nor  be  if  it  were  a  nufance,  to  which  Mountague  agreed.  Poph.  141.  Trin.  15  Jac. 
"B.  R.  £.  of  Northumberland's  Cafe. 

8.  P.  And  it  is  fo  iar  countenanced  by  the  law,  as  to  be  demandable  in  a  precipe  before  any  land 
vbadbcver  which  is  not  built  upon,  and  that  the  owner  may  juftify  the  taking  another's  hawk 
which  he  fliall  find  at  his  dove-houfe  flying  at  his  pigeons.  Hawk.  PI.  C.  198,  197.  cap.  75.  f.  8.  ^nd 
^  SnjtukX  /aysi  from  hence  it  feems  clearly  to  followi  that  tho'  a  tCQaot  wJ^o  buildi  n,  dove<houfe 

withqut 


Witliottt  the  lord's  licence  ttay  fetbapx  it  limhU  /•  am  aBtfi  em  the  eafi  mt  the  fiiU  rf  the  ItrJ, 
whoie  prerogative  is  faid  to  be  incroach'd  upon  by  fuch  eredion  without  his  licence,  yet  he 
cannot  be  punifli'd  for  it  by  a  publick  profecution. 

Leflee  for  [3.  ij^/,  Parliamenti  4  H»  4.  Numero  64.  The  commons  praj^ 
MrccUf  a  ^^^  "°  ^^^  ^^^  woman,  nor  parfons,  nor  yicars  of  holy  churchy 
manors  the  nor  no  man  or  woman  of  religion  henceforward  have  any  pigeon-* 
Tcverfion  to  houfes  in  any  vills,  if  they  and  every  of  them  have  not  lands  in 
hi  fcccrea-  tkefame  vilts  to  the  value  of  40/.  per  ann^  and  if  any  people  of 
ed  a  pigeon-  fuch  Condition  have  any  pigeon-houfes  at  prefent,  mat  they  do 
houfe,  and  not  rcccive,  nor  fuffer  to  be  received  nor  harboured  any  pigeons 
tbn°b<inr'  '^^  their  pigeon Jioufes  in  time  to  come,  upon  pain  to  pay  to  the 
brought  in  K»ng  loos.  And  that  the  juftices  of  peace  in  xhtit  feffions^ 
the  Exchc-  ftewards  of  lords  and  bailiffs  of  franchifes,  inquire  in  their 
w«)d  Ch?"  Cot*rt  Leets  of  the  nufance  of  fuch  pigeons,  and  thereof  make 
B.  and         punifliment  by  amercement  and  hy  Jitte,"} 

Gent.  B.  [  Anfwer.      The  King  loi/i  advife,'} 

Pophan 

attorney-general}  and  all  the  counfel  at  the  bar*  took  the  law  to  be,  tliat  the^pigeon-houfe  (hould  be 
accounted  as  a  common  nufance,  and  therefore  an  injundion  was  granted  againft  the  building  it. 
For  Man  wood  faid,  that  no»e  ean  ereS  a  iove-heuJt,de  novo^  but  the  lord  of  the  mm/tor  tmifarfm 
mflhe  churchy  and  in  the  old  law  it  was  inquiriible  in  the  Leet  amongft  common  nufances.  And  at 
the  time  of  this  motion  Ld.  Burghley  came  into  Court,  and  he  being  the  high  treafurer  faid,  that 
Plowden  was, of  opinion  thjt  none  but  the  Ld.  of  the  manor  or  the  parfon  of  the  church  may  ereft 
a  dore-houfe ;  and  faid,  that  he  had  heard  Mounugue  Ch.  J.  fay  the  fame  in  a  great  aflembly. 
Mo.  238.  pi.  372.  Pafch.  29  £liz.  Bond's  Gafe. 

[  26  ]  (G)  Nufance.  IVhat  fhall  be  faid  a  Private  Nufance. 
t — " — \ 

>  *^''^^\  [  I .  T  F  the  tenant  of  the  land  plow  the  foil  over  which  another 

^  has  a  wayy  this  is  a  nufance  to  the  way ;  for  it  is  not  fo 
eafy  to  him  as  it  was  before.  2  i/.  4<  i  i.J 
^'  ^*.?\  [4.  If  a  man  levies  a  market  or  a  fair  to  be  held  the  fame  day  thai 

and  in  the  my  fair  or  market  is  held  in  a  vill  which  is  next  to  my  fair  or  mar^' 
noiet  there  kety  by  which  my  fair  or  market  is  impaired,  this  is  a  nufance 
W  **'|[^'  to  my  market  or  fair ;  for  the  grant  of  the  King  of  fuch  fairs  or 
market  be  markck  is  always  *  with  a  claufe  that  it  fhall  not  he  to  the  nufance 
on  the  fame   of  another  fair  or  market,     f  22  H.  6.  14  b.  11  H.  4.  47  b. 

;!:u*JJ:l'4iE.3.24b.j 

a  nufance,  but  if  it  be  00  anther  day  it  (hall  not  be  fo  intended*  and  therefore  it  (hall  be  put  in 
iffttey  ^obetbet  it  be  a  nufance  or  not^  cites  1 1  H.  4.  5.  in  a  fcire  facias  for  the  Kjog  to  repeal  a 
patent.  And  adds,  Note,  a  market  was  granted  to  be  held  in  D.  on  Saturdays,  s  miles  diftant 
^m  C.  where  the  King  had  a  market  on  Tuefdays. 

*  But  if  it  be  a  nufance,  tho*  //  has  not  that  claufej  the  id  patent  is  void  agatnflrhim  to  whom 

St  is  a  nufance.     V.  N.  B.  184.  (A)  in  the  notes  there  (b)  cites  22  H.  6.  14.- And  i  inft.  406. 

fays  that  the  niii  fit  ad  nocumentum  feriarum  vtcinarum  in  the  grant  of  a  fair  is  put  but  for  ezam<* 
pie  ;  for  if  it  be  ad  aliquod  damnum  either  of  (he  King  or  Subje^  in  any  other  thing,  the  fair  fliall 

be  revok*d. 1  Br.  Adion  fur  le  Cafe,  pi.  57.  cites  S.  C.         t  Saund.  174.— — Raym*  inc. 

Yard  V.  Ford. Vent.  98.  S.  C 

•F  N.  B.  [3.  S<3  it  (hall  be,  tho*  the  King  grant  the  laft  fair  or  market 

thVnotcs  "*  'Ufithout  fuch  claufe ;  for  the  King  cannot  take  away  my  frank- 
there  (b)  at  tenement  and  I  am  bound  to  maintain  my  fair  or  market  for  the 

theend.--      pCOplc.    22  H.  6,  1  C.l 
3  Lev.  i2T.    '^     '^  '     #  -• 

&c.  Tria.  t  J;jc.  2.  C.  5.  The  Kiuj  ▼.  Sir  OliYcr Butler, 

7  U'S* 


t4»  &  if  I  have  a  firry  hy  prefcripAon^  if  another  erefts  o^otlier 
ferry  upon  the  fame  river  near  to  it,  by  which  my  ferry  is  iirt- 
p^rd,  this  is  a  nufance  to  me  ;  for  I  am  bound  to  fuftain  and 
Impair  the  ferry  for  the  eafe  of  the  lieges,  othetwifc  I  fliall  be 
grierouOy  amerced.  22  H.  6.  14  b.] 

[5.  If  a  man  has  a  fuc,  that  is  to  fay,  a  fpout  above  his  houfi^  T^|j  *^*  ** 
by  which  the  water  ufed  to  fall  from  his  houfc^  and  another  ^^^a.^Mich! 
Jivies  a  houfe  paramount  tl^Jpoutjfo  that  the  water  cannot  fall  as  it  I  Jac. 
wasioontj  but  fills  upon  the  walls  of  the  houfe,  by  which  the  ^' ?  p"?** 
timber  if  the  houfe  perijbesj  this  is  a  nufance.  1 8  £.  3.  22  b.  Co.  9.    "  * 
54.  Baten.] 

[6.  If  a  mzn  flops  a  flream  of  water ^  which  runs  thro*  his 
land,  by  which  my  landisfurrounded^  it  is  a  nufance  to  me.  9  £. 
4.  35.  Curia.] 

1^7.  If  I  have  a  mill  by  prefcription  in  my  foil,  and  another  ereBls 
a  new  mil  upon  his  foil,  by  which  the  flream  to  my  mill  isflreigh" 
tetied  or  flopped^  or  by  which  too  great  abundance  ofivater  comes  to 
my  mill,  bj  which  my  mill  is  endamaged^  fo  that  my  mill  cannot 
grind  fo  much  as  it  was  wont,  this  is  a  nufance  to  my  mill. 
22  H.  6. 14.] 

[8.  If  a  courfe  of  water  runs  to  my  mill,  and  the  tenant  of 
die  famd  where  &c.  diverts  part  of  the  courfe,  (o  that  my  mill 
cannot  grind  one  quarter  where  it  'u/as  wont  to  grind  ten  quarters 
a  day,  a/S/e  lies,  and  not  cafe.  2  H.  4.  1 1*  b.] 

[9.  &  if  he  puts  flakes  in  his  freehold  in  the  water ,  by  which  I 
cannot  have  fuflicient  water  to  my  mill,  this  is  a  nufance  to  my 
mill.  9  E.  4*  35.  per  Curiam.] 

tie.  If  I  have  a  houfe  by  prefcription  upon  my  foil,  and  SccStoppii^ 
another  eteSts  a  new  houfe  upon  his  own  foil  next  adjoining,  fo    *^ 
near  to  my  houfe  that  itjlops  the  light  of  my  houfe,  this  is  a  nu- 
fance to  my  houfe ;  for  the  light  is  of  great  comfort  and  profit 
to  men.  22  H.  6.  15.  per  Markham.     Co.  9.  58.  b.    Refolved 
Bland's  Cafe.] 

[11.  &  if  he  ere  As  his  houfe  upon  his  own  foil  fo  near  my  [27    1 
houfe,  that  it  caufes  tbe^  rain  to  fall,  and  *  pour  down  upon  my  {•  Orig. 
houfe,  it  is  a  nufance.     22  H.  6.  15.  per  Markham.]  fund:rcr.) 

[12.  Stf  if  a  man  ercfts  a  houfe,  whereof  part  overhangs  my  ^^     ^ 
iw^,  it  is  a  nufance  to  my  houfe ;  *  for  the  water  muft  neceflarily  *  FoI.  141. 
fall  upon  my  houfe ;  &  cujus  eft  folum  ejus  eft  ufque  ad  celum ;  ^      v   -^ 
and  it  takes  away  his  air,  and  prevents  him  to  exalt  his  houfe. 
9  Co.  Baten  54.  adjudged.] 

[13.  II  z  limekiln  be  erefted  fo  near  my  houfe,  that  when  it 
bamSy  the  f moke  oiilio  enters  into  the  houfe,  that  none  can  inhabit 
there,  this  is  a  nufance.    Co.  9.  59.  William  Aldred's  Cafe.] 

[14.  If  a  man  has  a  water-^ourfe  running  in  a  foffc  of  the  river 
ftp  to  his  houfe  for  neceffary  ufes,  and  a  glover  makes  a  limepit  for 
^vcs4kins  and  {heep-lkms  fo  near  to  the  faid  water-courfe, 
that  ihc  corruption  ot  the  limepit  corrupts  it,  this  is  a  nufance. 
13  H.  7.  2tf.  Co.  9-  Will.  Adred.  59.] 

[15.  If  a  man  ere&s  in  his  own  foil  a  houfe  for  hogs^  fo  near 
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my  hall  andfarl&ir,  and  there  puts  his  hogs,  fo  that  by  reafoil  of 
the  ftink  and  unwholefome  fmells,  I  and  my  fervants  cannot 
continue  in  the  hall  and  parloir,  and  other  parts  of  my  houfe, 
this  is  a  nufance  ;  for  good  air  is  necefTary  for  the  life  of  men* 
Co.  9.  WilL  Aldred  57.  b.  adjudged.] 

[16.  The  Jloppi/jg  of  whoiefanie  air  is  a  nufance  2(s  well  as 
the  flopping  of  the  light.  Co.  9.  Will.  Aldred  57.  b. 
per  Wray.] 

[17.  But  if  a  mznjlop  myprafpe&y  no  a£lion  lies  for  it;  for 
this  is  not  of  neceflity,  but  only  for  pleafure.  Co.  9.  Will. 
Aldred  57.  per  Wray.] 
V^^hout  f  ^^'  ^y^^  ercfts  a  dj^hwfe  fo  near  my  houfe,  by  which  I 
Ind^prfvy  ^*^^  ^^^  dwcU  in  this  my  houle  for  the  ftink  of  the  fmoke  and 
ia  the  faid  Other  naftinefs,  this  is  a  nufance.  Co.  9.  Will.  Aldred  59. 
^i^hi  /rl  ^^^^  of  Entries,  Nufance  406.  b.] 

eoai  in  the  faid  brew.houfey  (o  that  by  the  fjnoke»  ftench  auid  sttwholcTome  vapoun  coming  (rom 
the  faid  coal  aod  piivy,  the  plaijitififand  his  family  cannot  4well  in  his  houfe  without  danger  of 
their  health  :  adjudged  by  all  the  Judges  on  confideration  for  the  plaintiff*.  Hutt.  135.  Mich.  4  Car. 

•Jones  V.  PoweU. Palm.  5.57.  S.  C.  but  no  judgment-: — But  where  there  has  been  an  anciemt 

trexubw/e  time  out  ofmindy  alt  bo*  in  Cbtaffiie  cr  Fleet-Jtrttt  Sec.  this  is  not  any  nufance^  becaufe 
it  (ball  ^fupffed  to  be  ere£lcd  'utbefi  tbere  were  tio  but  id i tigs  ttearf  eomtrm  tfz  brew-houfe  fliould 
be  «0T»  ereffedm  any  of  the  (Ireets  or  trading  places  ;  this  (hall  be  a  nufance,  and  an  a€bon  on 
the  cafe  lies  forvrhomfoever  (hall  receive  any  damage  thereby ;  and  accordingly  in  an  a^ios  brought 
by  one  Robins  a  laeemmn  in  Bedbrd-ftrcet  againft  a  brewery)^  4  nufance  from  the  hrewhoufe  to  tbe 
goods  in  hisjbef  (it  being  a  brewhoufe  of  ten  years  (landing)  the  jury  gave  for  two  yean  damages. 
4ol.    L.  P.  R.  Nufance  246.  cites  Trin.  SW.  3.  C.  B.  Robins's  Cafe. 

19.  Winch  J.  faid)  that  where  one  ereded  a  houfe  fi  high  that 

thi  wind  was Jlopt  from  the  windmills  in  Finibury  Fields,  it  wa» 

adjudged  that  the  houfe  {bould  be  broken  down.     Winch  3. 

Pafch.  19  Jac.  Anon. 
Cro.  J.  il4.       20.  If  a  private  man  has  a  way  over  the  land  of  J.  S.  by  pre- 
pi.  3.  S.  C.    fcription  or  grant,  J.  S.  cannot  make  a  gate  acrofs  the  way  \  per 

Jones  J.  Jo.  222.  Pafch.  6.  Car.  B.  R«  in  Caife  of  James  v. 

Hayward. 

21.  A  private  nufance  may  be  committed '4  manner  of  wajs^ 

viz.  faciendof  non  faciendoj  pertnittendo,  (9*  mn  pemuttendo*     % 

Inft.  406.  (d) 

se«.^(iM».  (H)  Affife.     In  what  Cafes  Affife  lies.     40/e  ami 

not  Cafe. 

fcv^ng.'  ^'"  ^^'  F^^  ^^^  ^^  misfeafance  affife  lies.     1 1  H.  4.  83.] 

Itopping  jlrc. 

but  ^i  noH'feafanct^  as  not  fcowring&c.  adion  on  the  cafe  lies.     Br.  Nufance,  pi.  9.  clttt  11  H. 

4.  82.  83.^ S.  P.  Br.  A6lion  fur  Ic  cafe,  pi.  44.  cites  S.  C.^— Br.  Nufance,  pi.  31.  cites 

P        ^     ^  S.  C.  .  And  fo  it  appears  by  the  word  {Jevnvit}  and  thofe  other  winrds  (itJkBn 

L      ^^     J  eJivujusJ  in  the  beginning  of  the  flatute  ij  £•  1.  cap.  14.  x  Inft.  406. 

Per  Car.  [2.  If  tenant  of  the  land  plows  all  the  hnd  in  which  I  have 

he  m^yhVve  ^^^^^^  ^  pafture^  I  ftiall  have  affife  and  not  cafe,    a  H.  4- 

cither  alBfe     1 1  •  b.  J 
or  cafe,  tho* 

it  waa  moved  In  arreit  of  julgment  chat  it  appeared  that  tho  pUimtff  had  m/roeb^td  la  dt*  ItaU 

Cio, 


Ct«.  1. 1989  199;  MiA.  3a  &  3 j'Bii.  Uvexttt  t.  Tofwufcni. 1  te*  i%j^  S.  C. 3  Le. 

963.  S.  R.  4  «         f  tt       A 

[3.  K I  have  a  way  over  the  land  of  B.  and  he  plotus  my  tiwy,  »'•  Aaion, 
afl&fe  Bes,  and  not  aaion  upon  the  cafe,  a  H.  4.  1 1 .  adjudged.]  p"  ^^fv^  j 

S.  C.  per  Markham.*  ■      "Br.  Nu&nce,  pt.  8.  cites  S.  C. 

[4.  tf  the  tenant  of  a  wood  cuts  all  the  wood  in  which  I  have 
tomfmn  of  ejlovers^  affife  lies  and  not  cafe,     a  H.  4.  i  i .  b*] 

[j.  If  a  man  levies  '^^fojfe  or  hedge  acrofs  my  way,  affife  lies  and  *  Br,  Ac- 

not  cafe^    ♦  a  H.  4-  "•  "  H.  4-  a6.  83.  ai  E.  3.  a.  b.  a  Aff.  *';;>  J;,^. 

pL  I.]  '  cites  S.  C. 

per  Mark- 
ham.  iSr.  Ntfanctt  •!.  8.  cite^  S.  C.--h-^Adjtidged  thataAion  of  the  caie  lies,  tha*  he  may  faavi 
fl&ie.     D.  250.  b.  Mtr;.  pi.  88.  fays  it  was  fo  agreed  per  tot.  Cur.     Pafch.  z8  El  is.  B.  Aftou't 
Cafe.     ■'•    Cro.  E.  466.  Pafch.  38  Elis.  S.  C.  adjiidged,  and  Popham  faid  that  he  had  fceo  it  b 
m  experience  fereral  times.    AUbn  y.  Famphyn. 

J6.  If  a  man  levies  a  foffe  or  hedge  where  water  funs  by  which  If  one 
tRTjf  meadow  U  furrounded^  affife  lies.  '  1 1  H.  4.  26.  83.]  ?iid\  &* 

gnfs  M  rtvtr  %obhb  runt  to  my  millt  tAo'  the  ditch  ht  made  on  bh  ovanfoiiy  it  Is  in  my  eledtion  t9 
haft  affife  of  aoret  difletfin  or  of  nufaace.  F.  N.  B.  183,  184.  (O)  in  the  notes  (b}  cites  3  ^  Afl*.  a* 

[7.  Affife  doc»  not  lie  for  a  laches  of  my  doing  [what  I  ought  '<«  (Qj 
to  dol  IT  H.  4.  83.]  ^J;  ''^^^ 

[8.  .^  if  he  who  ought  io  repdr  a  bridge  doth  not  do  it,  by  See  (QJ 
idiich  the  bridge  falls,  no  affife  lies.  1 1  H.  4.  83.]  pi- 1.  io  th« 

[9.  &  if  a  man  who  ought  tofcour  a  ditch  dofes  not  do  it,  by  JuVa* 
which  my  meadow  is  furrounded^  no  affife  lies.  1 1  H.  4.  83. j     thecafeol^y 

lies ;  but  it 
htjhft  U  vp,  an  affile  of  nuCwce  lies ;  per  Thiming.     F.  N.  B.  183.  (N)  in  die  notes  there  (a) 
ciita  S.  C. 

[lo.  If  a  man  has  a  way  from  his  meadow  over  the  land  ofano^  P-  ^-  B. 
ther^  he  may  have  affife  0/ nufance  for  it.     20  Aff.  18.]  '^^'  W» 

[1 1.  &  affife  lies  for  a  -^vjfrtm  his  houfe  ovtr  the  land  of  F.  k  1?. 
another,    ao  Aff.  18.]  *33.  («f). 

[12.  A  man  fhall  not  have  affife  of  nufance  for  a  wa9  in  gro/s, 
but  a&ion  upon  the  cafe  or  a£lion  of  Covenant ;  becau^  it  is  not 
anney^dto  any  ^ franhenement  f  il  H.  4.  26.  Curia.  :;i  £.  3.  2a  -_  ^_^ 
b.  21  Aff  pi  I.  20  Aff.  18.  Brook.  Chemin  7.  Ji? J.tlST 

II  H.  4. «.— F.  K.  B.  183.  (N)  in  the  notes  fa). S.  P.  but  if  a  twojr  apptttdant  be 

ftifptdr  affiic  of  nufance  lies.     nr.  Adion,  fur  le  cafe,  pi.  39.  cites  f  S.  C. $.  P.  if  noC 

ippcidaator  appurtenant  to  hit  freehold ;  as  if  ^  man  build  a  houfe  over  the  way  which  I  have  ff» 
wfihrnSt  or  to  cbc  cfasrcb*  1  ^laU  have  an  affife  of  nufance.     F.  N.  B.  184.  (£)• 

£13,  So  if  a  man  grants  a  way  over  his  land  tofuch  land  or  mill^ 
re  the  grantee  has  nothing  in  the  land  or  milt  at  the  time,  tho* 
htfurchafes  it  tfier,  yet  he  ihall  not  h^ive  affife  of  this  way ; 
bectnfe  it  eontmues  in  grofs  in  as  much  as  he  had  not  the  land 
or  mill  to  which  the^  way  ought  to  annex  at  the  time  of  the  •  it  (houlS 
gODt  made.  (Quere  if  the  grant  be  not  void)  21  £•  3.  *  a*  6^  '^^^  ^l^ 
aiAffpLi/)  ••*^' 

[14.  But  if  a  way  Be  granted  over  land  tome  to  my  franbene*  f    20    3 

D  2  ment^  1^    *y    .* 


29  l^ufance. 

♦  It  fliouia  mentf  affife  lies  of  this  way,  tho*  the  grant  be  withm  time  of 
be  21  E.  3.  memory;  becaufe  it  is  aunex'd  to  the  franktenement.     21  £•  7* 

♦  26.  21  Air.  pi.  I J 
F.  N.  B.  ("ir.  Affife  lies  for  a  ivay  to  the  church  from  his  houfe.  20 

JS3.  W  in  Ai  ?8.  33  H.  6.^6.  ' 

there  (i)  fays*  that  for  a  way  to  a  church  he  ihall  only  have  a  writ  on  his  cafe,  becaufe  he  has  no 
freehold  in  the  church,  cites  4  £.  ^.  Nufance  %,  But  that  it  (ecms  contra  at  t»  a  way  to  a  chtrcb 
which  one  has  ratione  unura,  NAnd  adds»  Quere  if  not  an  action  on  the  cafe,  or  a  writ  of  affife  at 
his  eledion. 

F.  N.  B.  [i(j.  If  a  mxajlraitens  my  tvavj  and  dq^s  not  ftop  it  totally; 

^h  the  notes  ^^  affife  lics,  but  a£lion  upon  tne  cafe.  33  H.  6.  26.] 

there  (a)  cites  S.  C. But  if  it  be  all  ftopp'd,  affife  of  nufance  lies.    Br.  Nufance»  pi.  3.  cites 

S.  C." .Pl.  13.  cires  14  H.  S.  31.  S.  P.  but  if  he  ftops  it  in  toto,  then  affife  lies.-'-^S.  P.  per 

tot.  Cur.     And/o  of  a  river  or  cour/e  ofvjater^  and  the  like.     Br.  Nufance,  pl.  13.  cites  14  H. 

%.  31. S.  P.  Br.  Aftion  fur  le  cafe,  pi.  12.  cites  33  H.  6.  26.— So  Ibid.  pl.  ^t  cites  14  U» 

8.  31.  per  all  the  juftices. 

F.  N.  B.  1^1  "J.  If  the  tenant  of  the  landjlops  my  way  appertaining  to  my 

tbf  notes  °  franktenement  J  an  aflifc  lies ;  but  otherwife  it  is  itzjlranger  ftops 
there  cites     it^  for  there  no  affife  lies,  but  a£lion  upon  the  cafe.  33  H.  6.  26.  J 

S.  C.  and 

fays,  that  it  fecms  that  in  an  aflifc,  or  on  a  quo<1  permittat,  you  need  only  name  the  tenant  of  {he 

freehold  whete  the  ftoppage  is. S.  P.  per  PrifoC.  Br.  AAioa  fur  le  C«fe»  pl.  12.  eites  S.  C. — 

F.  N.  'B.  183.  (N)  in  the  notes  there  at  the  end.  S.  P.  dtes  22  H.  6.  15.  S.  P.  per  MarUuia. 
Ir.  Adion  fur  le  Cafe,  pl.  57.  cites  22  H.^  6, 14. 

'*  [18.  If  a  man  grants  to  another  to  have  annual  feme  andflravj 

in  his  houfe  throughout  the  year  in  winter  for  two  cowesfor  life,  if 
the  grantee  be  difleifed  of  it,  he  may  have  an  affife.  4  E.  4.  2.  b.] 
Br.Nufance,  i  n,  ji  man  leafcs  his  land  for  years^  yet  he  himfelf  (hall  have 
S  C^  and*  ^^^  ^^  nufancc ;  quod  nota ;  iieverthelefs,  it  feems  there,  that 
thatitfeemi  he  (hall  not  recover  damages.  Br.  Affife,  pl.  457.  cites  23  H.  3. 
it  lies  only    and  Fitzh.  Affife,  437. 

to  remove 

the  nufance.— ^i^»/  bU  Itjte^r  jearx  fliall  hare  aa  adiioa  on  the  cafe  only*  and  not  an  affife.— 

3  Le.  13.  pl.  31.  x8  Eliz.  C.  B.  Anon. 


Affifeofna-  20.  If  a  man  turm  afide  a  water^ourfe^  fo  that  the  mill  ff  his 
timieiidM*  ^g^^<>^^  cannot  grinds  affife  lies  de  Hbero  tenemento,  if  the  mill 
cafe  lies  for  and  miftuming  are  in  one  and  the  fame  vill  \  hut  if  they  an  in 
diverting  f^/^o  villsy  then  affife  of  nufance  in  the  mill  where  the  miffurning 
ZliS^cur'  ^^^*  Neverthelefs,  if  he  *Jraitens  the  water^  fo  that  the  mill 
/Mi  aqm^  Cannot  grind fi  readily  as  it  was  wontj  thee  it  feems  that  affife  of 
ffc.  F.  N.    nufance  or  a^on  upon  the  cafe  lies.    Br.  Affife,  146.  cites 

B.  i84.(B)  ^  Air  ,«  '^ 

inthenoW  9  ^fl.  Ip- 

there  (a)  cites  D.  284.— —«*  If  a  man  has  a  Vfater^ccur/e  to  bis  mitt^  and  ^rt  is  turrned  itrto  tf«r»» 

ther  cour/e,  fo  that  the  mill  which  before  ground  10  quarters  a  day,  can  grind  now  bat  five  quarters^ 

trefpafs  lies  upon  the  cafe,  per  Rede  ;  but  Markham  denied  ii^  and  faid,  that  affife  lies.     As  pm 

minus  lies  wocre  a  man  cuts  all  the  wood  where  1  have  elto\'ers.    Br.  Adioa  fur  le  cafe,  pl.  a)* 

cues  a  H.  4.  xx. 

Br.  Aflife,         ^i.  Affife  of  nufance  was  brought  oijhraitmng  the  way  which 
pi.62.cite«  thg  plaintiff  ought  to  have  to  his  mill,  and  the  defendant  alleged 

umtf 


tmity  of  pojfeffion  of  the  land  where  &c.  and  of  the  tnilt^  in  one  W* 
judgment  &c«  within  time  of  memory ;  and  the  plaintiff  faid^ 
that  after  this  W.  had  tnvo  daughters y  and  diedfeifedy  and  the  null 
was  allotted  to  the  one  in  partition,  and  the  land  to  the  other,  and  the 
nvay  was  referv^d  to  her  who  had  the  mill  &c.  And  there  it  was 
agreed,  that  the  refervation  is  good  of  this,  or  of  rent-charge 
upon  partition  without  deed,  and  the  aflife  awarded ;  quod  nota  $ 
and  fo  fee  that  it  feetns  appendant  upon  the  refervation,  for  other- 
wife  aflife  does  not  lie ;  but  this  fcems  to  be  of  aflife  of  novel  [  3^1 
difTeifln,  but  otherwife  it  may  be  of  aflTife  of  nufance.  Br.  Nu- 
&nce,  pi.  II.  cites  21  E.  1.  2. 

22.  If  a  man  levies  a  market  to.  the  mifance  of  my  market,  I  fliall  jher  the 
have  ailife  of  nufance;  per  Hank.    Br.  Nufance,  pi.  10.  cites  maricetbe 

II  H.  4.  47.  byprcfcrip. 

tion,  or  by 
tetttfs  patents,  I  need  not  tarry  till  I  have  avoided  the  letters  patents  of  the  later  market  by  coarCe 

of  law,  but  may  hare  an  aHife  of  nufance.     2  Inft.  406. 1  may  have  aflife  of  nufance,  or 

eBiam  mp«u  the  cafe,     Br.  Aftion  fur  le  cafe,  pL  57.  cites  «2  H.,  6.  14.  per  Pafton^  which  New* 
tcn  ap-eed.  ' 

23.  And  of  difturbance  ofperjons  coming  to  the  market,  by  which 
Ihfe  toll,  adion  upon  the  cafe  lies.     Ibid. 

24.  Cafe  does  not  lie,  nor  an  aflife  of  nufance  where  it  is 
damnum  abfque  injuria,  as  for  ercAing  a  mill  near  my  mill, 
whereby  I  lofe  the  cuftom  &c.  of  the  inhabitants.  Note, 
F.  N.  B.  184.  (A)  in  the  notes  there  {a)  cites  22  H.  6.  14. 

So  for  fetting  up  a  grammar  fchool.     Ibid,  cites  1 1  H.  4.  47. 

25.  If  I  have  zfair  or  •  ferry  over  the  water,  and  another  le--  *  But  per 
vies  another  fair  or  ferry  to  my  nufance,  I  (hall  have  aflife  of  nu-  ?jj*'ij!*'"' 
fance,  or  a£iion  upon  the  caie ;  per  Pafl^on,  quod  Newton  con-  joes  «»r  /«, 
cei&u  Br.  A£lion  fur  le  cafe,  pi.  57.  cites  22  H.  6.  14.  fairbu 

franktfne- 
memtf  and  therefore  adion  upon  ihe  cafe  lies.     Br.  Adion  fur  le  cafe,  pi.  57.  cites  2%  H.  6.  14. 

26.  And  if  a  man  levies  a  houfe,  and  flops  the  light  of  my  houfe, 
or  caufes  the  rain  to  fall  upon  my  houfe,  or  other  thing  which  im- 
pairs my  franktenement,  I  fliall  have  aflife  of  nufance ;  per 
Markham*    Br.  A£tion  fur  le  cafe,  pi.  57.  cites  22  H.  6,  14. 

27.  A£lion  upon  the  cafe  was  brought,  becaufe  where  he 
has  a  mill  in  T.  time  out  of  mind,  the  water  was  running  from 
the  viH  of  A.  to  his  mill,  there  has  the  defendant  made  a  trench 
to  let  the  water  out  of  its  courfe ;  and  notwithftanding  the  plain- 
tiff might  have  affifc  of  nufance,  yet  by  the  opinion  of  the 
Court  the  action  well  lies.  Br.  Aftion  fur  le  cafe,  pi.  71.  . 
cites  21  H.  7.  30. 

28.  Where  a  xn^n  flops  my  conduit,  I  fliall  have  aflife  of  nu-  S.r.  Br. 
fance ;  per  Row.     Br.  Nufance,  pi.  13.  cites  14  H.  8.  3 1.  i^'^cire/'^I 

64.  cites  S.  C.     But  <£ltoQ  upon  the  cafe  lies  agaioft  S.  where  the  river  of  S.  have  run  bv  the  vil] 
ofH.  and  he  has  tevied  a  mill^fo  that  the  river  Joes  not  run  as  well  at  it  was  woati  a  ft  J  has  made 
JUtd'gatat  fo  that  the  r'tver furrounded the  meadow, 

20.  Cafe  was  brought  iot  flopping  of  a  way  over  the  land  of  the  3  Le.  13. 
^        ^  D  J    •  defendant,  Pl-3i.and 


30  l$ttCttttte. 

4  Le.  167.  Je^ndanfy  viz,  from  the  houfe  of  the  phintiiT  to  a  pari,  and  from 
fecin  to  be  ^^  P*'^'^  ^^  ^^^  houfc  again,  11/  aii  times  of  tie  year,  for  all  car^ 
s.  c.  riages  by  prefcription,  and  it  appears  that  tlie  plaintiff'  had  a 

•  D.  450.  b.  ieaji  for  life  in  the  houfe,  hut  tiot  in  the  park  as  his  leffor  bad  ;  and 
S8??ay«'     ^^  prcfcription  was  traverfed  and  found  for  the  plaintiff  by 
that  thit       verdifl ;  but  judgmeqt  was  arrefted,  becaufe  the  plaintiff  ought 
c«fc  was  de-  to  havc  had  *  nifance  and  ftot  cafe.    D.  ^50,  b,  pi.  88.  Pafch. 
latpafch.   8  Eliz.  Yevance  V.  Holcombc. 

18.  Elis.  B.  in  Aflon's  Cafe. 

D.  450.  h.  JO,  Where  the  plaintiff  and  defendant  have  both  frankienenunt 
SstTays,'  ^^  ^^^  ^  nufance ;  otherwife  cs^f«  is  good.  3  Le.  31.  pi.  31. 
that  maaj     [Mich.]  8  Eliz.  C*  B.  Anon. 

prtcedenti 

^i^re  (bcwn  by  the  clerks  where  judgment  had  been  giren  that  cafe  lies  ;  for  that  it  it  tt  the  *  elec- 
tion of  the  plaintiff  to  have  the  one  or  the  other,  and  cites  Mich.  28  ic  29  Elis.  B.  R.  Villet  ▼• 
Farkhurft.  And  adds,  that  according  to  this  judgment  th^  law  is  clearly  taken  at  thtaday. 

And  that  it  was  adjudged  contra,  and  this  cafe  denied  to  be  law.  Mich.  8  Jac.  B.  ft.  PoUard  v. 
Calies. 

|r  *  S.  P.  Cro.  }.  X98,  199.  Mich.  32  tc  33  Eiiz.  B.  R.  Leveret  y.  Townfendi— r-*S.  C.  3  Le. 
263.  and  %  Le.  184. 

Where  the  plaintiff  ctmttei  tb^t  be  xvai  feifedt  exce)>tion  was  taken  that  the  action  ought  to 
have  been  affife,  and  not  cafe,  and  for  that  and  other  exceptions  it  was  adjudged  that  the  plaintiff 
nil  capiat  per  breve.     Mo.  449.  Pafch.  38  Eliz.  C.  B.  Befwickv.  Comdcn. 

[  -I       A.  counts  that  he  was  feifed  in  fee  of  a  houfe  and  land,  to  which  he  had  common 

3  '  J  appurtenant  in  fuch  a  place,  ard  that  he  and  all  tbofe  whofe  ice.  have  had  a  ^v*jt 
from  the  place  in  which  ftc.  and  that  dtfenJant  total! ter  bad  flopped  wp  his  way  whereby  he  could 
not  come  to  his  common,  hyxt  altogether  kfl  tbe  u/e  tbererfti^.  It  was  infifted  in  error,  that  it 
ihould  have  been  aflifc  and  not  cafe,  in  regard  that  the  inheritance  is  in  ^ueflion^  and  fo  tjpon  th« 
firft  motion  held  diverfe  of  the  juilices  and  barons,  but  upon  condderation  had  of  D.  250.  b. 
X  J  H.  4.  2  H.  4.  and  others,  they  refolved  that  the  adljon  was  well  brought ;  for  that  die  plain- 
tiff had  eled^ion  to  bring  the  one  or  the  other;  for  tho'.a  difference  had  been  taken  ^here  tbt  tiMijt 
ii  yyboliy  flopped  ttp,  fo  that  he  lofes  the  ufe  thereof  altogether,  and  thereby  his  common,  that 
there  an  aififc  /hall  lie,  but  where  it  is  ftopt  but  in  part^  that  cafe  lies,  and  not  affife,  they  con- 
ceived it  not  to  be  any  difference  j  for  he  may  eled  to  have  the  one  or  the  other  aAicm,  efpecially  at 
ihis  cafe  is,  where  if  appears  not  tbat  tbe  flopping. %uax  made  by  bim  xvbo  it  tbe  tenant  oftbejree* 
toldi  but  it  might  be  done  by  \flrangfr  Who  has  nothing  to  do  with  the  land,  or  by  one  who  has 
only  a  ttrm  therein.  And  therefore  lefotved  that  the  a^ion  was  well  brought,  and  aifirm'dlh^ 
judgment.     Cro.  £.  84^.  Trin.  4^  Elis.  in  Cam.  Scacc.  Cantrellv.  Church. 

In  an  adion  upon  the  cafe,  tht  p/aintiffdccUrts  that  he  was y^r/Sri/ /»^<  of  Black-acre,  and 
that  he  had  a  \%ay  to  it  by  fuch  and  fuch  a  gate  Mc.  and  that  the  dr/mdant  had  faftned  tbe  gate 
tifitb  a  lock.  And  upon  not  guilty- it  was  found  for  the  plaintiff;  and  now  moved  in  arrett^f 
jirdgment,  and  adjudged  tliae  that  a^ion  of  the  cafe  is  well  brought,  and  that  he  is  not  put  to  an 
affife.  ift.  Becaufe  it  docs  not  appear  if  the  defendant  claims  a  franktenement  in  the  land,  by 
which  Sec,  for  it  may  be  a  ihangcr's,  and  then  the  affife  does  not  lie  apainft  him.  2d.  That  is  only 
a  di(lurbance  of  a  way  pro  tempore,  ct  uhich  a  man  cannot  have  an  aiSfe  ;  as  where  the  party 
meddles  with  the  franktenement,  as  in  digging  cr  making  of  a  ditch.  Noy.  lis,  Trin.  2  Jac. 
C.  B.  Gamtokd  v.  Njchtimgale,  cites  2  H.  4.  11.  14 H.  8.  31.  Dyer  319.  b. 

31-  But  if  the  plaintiff  or  defendant  had  but  an  eftatcyir  years 
&c.  then  an  afticn  on  the  cafe  would  lie,  and  not  an  aflife. 
3  Le.  13.  pi.  31.  ut  fupra. 

(I)  Affife  and  Not  Trefpafi. 

[l.   TJ/'HERE  a  ir^n  n-.ay  home  ajffe  ofmfance  for  nufance  to 
•  ^    his  vfay,  he  iltall  not  have  trefpafs ;  becaufe  he  otighi 
to  have  the  mofi.jeal  iiclion.     19  H.  6.  29. J 

[2.  If 


I^ttfimte.  31 

ti*  If  I  have  a  waUV'-courfe  over  ntf  ctun  land,  and  zjlranger 
comes  opon  mj  land»  and  makes  a  trench,  by  whicli,he  tumjt 
the  fDoltr,  I  may  have  an  ailife  of  nufance  againft  him«  tho'  I 
might  have  trefpafs  or  alBfe  of  novel  difleiun.  32  Afll  2.  ad- 
judged.  Vide  contra  13  H.  7.  26.  b.  Curia.] 

3.  Where  the  defmaant  makes  a  trench  in  the  foil  of  the  plain* 
tiff" to  the  nufance  of  other  la/id  of  the  fame  plaintiff',' yd  ailife  of 
nufance  lies,  and  he  (hall  not  be  drove  to  aifife  of  the  land  nor 
to  trefpafs.    Br.  Nufance,  pi.  25.  cites  32  £.  3.  8. 


(I.  2)  Adiions.  What.  *  ^od permitiat  for  whom,  sec  Aaioa» 
In  what  Cafes  and  Pleadings.  Qt^dper- 

mittat. 

I.  J^E/ire  thefiatute  of  W.I.  24-    He  to  whom  nufance  was  v^yf^  bel 

''^  done  was  driven  to  his  quod  permittat  (which  was  af  twecnajpurtf^ 
writ  of  right  in  its  nature,  wherein  was  great  delay)  againft  the  ^^'"^ 
aUenee  \  and  this  was  becaufe  there  was  no  writ  of  afhfe  of  nu-  for  anu-^ 
(ance  in  the  regifter,  but  what  fuppofed  that  the  tenant  in  the  f^nct*  Md 
aflife  leravit,  which  is  remedied  by  this  aft.  2  Inft.  40  c.  ■"  •^j** 

»    '  '  ^  ^  upon  the 

€afr  for  the  nufaoce  ii*  that  a  qaod  permittat  and  a  writ  of  aflife  are  /p  a^tt  the  nufance  %  hue  an 
adion  on  the  cafi  h  Mly  to  recover  damagei ;  thereforct  tho*  the  nufance  be  removed^  the  plaintiff* 
is  jacitled  to  his  damages  which  accrued  before.     2  L.  P.  R.  144. 

-f  S.  P.  And  yvf  he  who  is  but  lejfetfor  life  fliall  have  and  maintain  it.     1  Lutw.  Z58S.  in  the 
Caie  of  Shalmer  v.  Pulteney.'  Ckes  4  £.  3.  45. 

2.  And  before  that  ftatute  no  quod  permittat  did  Xv^for  apar*  C    32    J 
fon  of  a  church  of  a  nufance  done  in  the  time  of  his  predeceffor 
againft  the  diileifor  or  his  heir,  being  an  injury  and  wrong  \  and 
the  reafon  was,  that  there  was  no  writ  in  the  regifter  in  the 
cafe.    2  Inft.  406,  407. 

3-  In  cafe  upon  a  nufance,  the  plaintiff  counted  that  he  was  s.  C.  cifed 
feifcd  of  two  acres  of  land  fuch  a  day,  and  that  the  defendant  ^  ^^^^^.'' 
ereQed  and  exalted  &c.  £5*  aifiodivit  ^  manutenuit,  ^  adhuc  cuC"  kvddockTs 
todit  &  manutenet  &c.  by  which  the  river  overflow'd  the  lands  Caf*.,  but     • 
of  the  plaintiff.     It  was  objefted,  that  cuftodire  &  nir4nutenere  nm  *» "  ** 
are  not  fufficient  words  of  tort,  and  ought  to  have  been  that  he  eIiz.  * 
levied  or  repaired  de  novo,  or  exaltavit  6ic>  Becaufe  the  original 
oftnce  is  hrfore  the  plaintiff^s  title  to  the  land  for  any  thing  that 
appears  in  the  cafe.     And  tliat  in  this  cafe,  quod  permittat  lies 
by  the  ilatute,  and  not  aftion  upon  the  cafe  ;  for  by  tort  done  to 
aptffefjion,  which  podeifion  //  transferred  to  another,  the  other 
had  no  remedy  by  the  common  law,  for  which  reafon  the  ftatute 
gave  a  quod  permitutj  and  therefore  the  Juftices  awarded 
quod  nihil  capiat  per  breve.  Mo.  449,  450.  Pafch.  38  Eliz. 
C.  B.  Befwick  v.  Comden.  wm  af *c?. 

4-  A.  built  a  houfe  fo  that  it  over-hang  d  the  houfe  of  B.  three  ^"dllfl" 
fiet.    Afterwards  A.  convefd  his  houfe  to  C.  and  B.  conveyed  his  firmed  in 
houIttoD.  who  brought  a  quod  permittat.     And  it  was  re-5™^^«6^t 
ibired  (hat  the  dropping  of  the  water  in  th^  time  of  the  fcoSe  ^^   *    ' 

J>  ^  i* 


3s  l^ufance. 

« 

jlUp.  loi.  IS  a  nnv  forty  and  by  the  permitting  the  continuance  of  it,  and 
260  ^^^rV  ^'  reforming  it  upon  reqtiefty  a  quod  pcrmittat  lies  'againft  the 
s.  c.^ud  feoffee  of  A.  and  D.  ihaU  recover  damages.  But  without  requcft 
that  D.  it  lies  not  againft  the  feoffee,  tho'  it  lies  againft  him  who  did  the 
^nJ&^  tort  without  any  requcft.  5  Rep.  100.  b.  10 1.  a.  Trin,  40  Eliz, 
or  have        C.  B.  Pcnruddock's  Cafe.^— AIs.  Clark  v.  Penruddock. 

quod  per* 

mitUt  io  this  cafe*  before  he  has  requefted  C<  to  ab'ate  it.     For  C  u  afiranger  to  the  tart. 

5.  In  this  writ  there  is  no  need  iojhew  how  he  has  the  ejiate  (of 

the  laft  perfon  that  was  feifed  in  fee  of  both  eftates)  in  the  houfe 

to  which  the  nufance  was  done.     2  Lutw.  1588.  in  the  Cafe  of 

Shalmer  v.  Pultenet,  cites  9  Rep.  53.  Batten's  Cafe.   • 

Ibid,  cica         6.  A  quod  permittat  was  brought  proftemere  qiutiam  ie£fida 

18  ^FBl      ^  nocumentum  &c.     And  the  Court  held,  that  a  quod  pcr- 

thuittics     mittat  will  lie  de  xdificio.    And  the  Court  held,  that  whether 

dc  fabrica,     the  nufance  was  by  the  teneait  or  a  firangery  the  plaintiff  may 

which  Ae     maintain  a  quod  permittat ;  f or  it  ir  the  fame  frejniice  to  tbe 

«^iaSan  ^ntiff.  2  Salk.  458.  Mich.  8  W.  3.  C  B.  Pahncf  v,  Poultncy, 

ascdifidum. 

(K)  WboJbaU  have  it. 


I.  TF  a  VMSk flops  my  way  by  a  ditch  or  hedge,  iod  afterwards 
^  I  die,  and  my  heir  finds  the  way  open  and  ufes  it,  if  he 


S.  p.  For       p 

Irfore  his 

jf'^'Jf  he  (^  difturbed  he  may  have  an  afEfe  y  becaufe  this  is  a  new  mt^ 
fl»Unot        y.  4^  •        "^  XT    1    1 

haw  affife ;  fa^^'    4  Aff,  3.  per  Herlc.  J 

for  the  makittg  of  the  thing  U  the  difleifin  and  cauft  cfmmfimet.  Br.  Nufance,  pi.  t6.  dtes  4  E. 
3.  3.  But  if  it  tMBi  mfed  amd  made  i»  the  time  rf anther ^  and  after  \*  difemtimnedf  atal. 

after  renewed  in  the  time  efanethert  as  the  heir  or  leflee  lor  life  {  there  per  Herie  ].  the  heir  or 
Uffee  ihaU  have  the  affife.     Ibid. 

S.  P.  Tho»  [2.  If  a  man  be  feifed  of  certain  land  adjoining  to  a  certain 
it  was  moved  river y  and  another  Jlops  the  river  with  certain  loads  of  earth,  and 
ludn^n^  /A^  tenant  of  the  faid  land  adjoining  leafes  the  land  to  another  fir 
becaufe  the  y^oTSy  and  after  the  ftoppage  aforefaid  of  the  faid  river  conti- 
Bufanceis  nucs,  by  which  the  land  of  the  leflee  v&  furrounded ;  the  leffee 
Wone^l^-  ^^  \ivit  zSiion  upon  the  cafe  againft  him  for  it.  For  too* 
r  ^^  ]  ^^  ftoppage  was  before  his  time,  yet  the  continuance  after  was 
fore  the  a  tort  and  damage  to  the  leffee  \  for  by  this  his  land  was  fur- 
piaintirs  rounded.  Mich.  3a  &  33  Eliz.  B.  R.  adjudged  between  Weft- 
min^r     bum  and  Mordant.] 

yet  Gawdy  held  the  declaration  good ;  for  an  adion  on  the  cafe  declares  the  whole  matter,  lb  that 
it  it  not  material  when  the  nufance  was  erected  ;  for  he  that  is  hurt  iy  itfhaU  haxte  an  aOi^m, 
which  Fcnner  agreed;  for  it  may  be  the  nuf.nce  uas  not  by  the  ftopping  till  the  runninsof  the 
water,  and  the  aditon  being  brought  as  the  truth  is,  is  wci>  biougbt,  and  Wray  being  abfent,  they 
commanded  judgment  to  be  entcredj  if  nothin*  (aid  to  the  contrary.     Cro.  £•  191.  S.  C. 


(K.a) 


0umtz.  S3 


(K«  2)  Agaifiji  whom  it  lies. 

I.  VrUfanoe  (hall  be  brought  agmnfi  tenant  of  the  franktaum 
*^  muni.  Br.  Nu&Rce,  pi.  6.  cites  50  E.  3.  11. 
2.  If  a  man  has  a  way  over  tie  land  of  three  feveral  tenants^ 
mni  the  one  Rops  the  way,  ajfife  of  nufance  Jball  be  agatnfi 
aOy  per  Frilot,  but  Danby  contra  \  for  It  (hall  be  againft  hin^ 
only  who  did  it;  but  per  Frifot  all  the  tertenants^/ki//  Ar 
n^xmed*    Br.  Nufance,  pL  3.  citea  33  H.  6.  26. 

(L)  Againft  whom  it  lies.    Againft  the  Heir. 

[l.  T  F  a  man  builds  a  boufe  aerofs  a  trench^  nvhich  is  to  refrejh  a  Vide  (M) 

^  Jijh^po^ly  in  deterioration  of  the  iifh,  and  dies^  alBfe  of  P^  ^ 
nu£mce  lies  againft  the  heir  if  he  refufes  to  reform  it.     17  E. 
3.  9.  b.] 

[2.  So  if  the  anceftor  levies  a  longain  near  the  pool^  by  the  *Jood  *  Orlf.  Fa. 
ef  which  the  jMi  ptrijh  in  great  number,  affifc  lies  againft  the  ^^"J^ 
heir  if  he  refmes  to  reform  it.     1 7  E.  3.  9.  b.]  ^|||J^  n  ^ 

[3.  If  a  mas  builds  a  kiln  to  bum  chalk  to  the  nufance  of  my  mean  (food), 
houfe  and  trees  next  adjoining,  and  after  difcontinues  the  ufeofit,         ^ 
and  then  dies,  and  his  heir  renews  the  ufe  of  it  again,  this  is  a  '    /^    ~^ 
new  nufance  made  by  the  heir,  and  a  quod  permittat  lies  againft  ,  ^'  '^y 
him  for  it.    4  ML  3.    But  btherwife  it  would  be,  if  the  Idln 
never  was  difcontinued  tn  the  life  of  the  father,  but  had  been 
always  ufed,  and  the  heir  continued  the  ufe  in  the  fame  man- 
ner; for  there  no  quod  permittat  lies  againft  him.  4  A(r.  3.] 

4*  If  a  man  builds  any  thing  which  is  a  nufance  to  the  freehold  oi 
another,  and  dies,  he  to  whofe  nufance  it  is,  (hall  have  a  writ 
of  qued  permittat  againft  his  heir  that  did  the  nu(ance.  F.  N.  B. 
124-  (H). 

(M)  [Againft  whom  it  lies.]     Feqfee. 

[u  TF  a  man  builds  a  houfe  crofs  a  tretich  which  runs  into  myfijh" 
^  pool^    and   after  aliens  it,  aflife  lies  againft  feoffee  if 
be  refufes  to  amend  it.     17  £.  3.  9.  b.     It  feems  it  is  to  be  in- 
tended of  a  feoffee.] 

[2.  &  if  a  man  levies  a  longain y&  near  to  a  trench  which  rum  See  (L)  pL 
U  my  pooly    that  my  Ji/h  perijh  of  the  food  [brought  in  thereby}  iJ^^ 
and  afterwards  aliens  the  longain,  aiB{e  lies  againft  the  alienee, 
if  lie  refufes  to  amend  it.     17  £•  3.  9.  b*  It  feems  intended  an 
alienee.] 

[3.  If  a  mznjlops  my  way  by  a  fofle  or  hedge,  and  after  aliens  [    34    1 
die  lasd,  and  after  IJlnd  Ufe  way  open^  and  enter  and  uft  it,  if  the 

feoffee 


34  lEHtCttMe. 

feoflte  diftarbs  me,  I  may  haye  an  ai&fe  of  nufancic.  4  AA  3: 

per  Hcrlc J 
The  reafoo        4.  1 3  £d.  I.  cap.  24.  enads.  That  the  party  jprievidjball  have 
m^  law^^r  *  "''^^  ^  ''"^^^  ^goinjl  the  alienee  pf  a  houfe,  nvalfl^e.  which  is  a 
^fe  of  nu.     nufancey  as  againft  mm  that  ere&edit. 

fance  lay 

not  againft  him  who  levied*  &e  nufance*  and  him  to  whom  the  tenement  was  traasfeirM,  wast 
becaufe  there  wat  not  found  aoy  writ  of  aflxfe  of  nnCuice  in  the  regifter  but  w&it  fuppofed  dot  the 
tenant!  in  the  affife  levavenint;  and  this  cannot  be  faid  when  the  tenement  is  transferr'd  to  ano* 
ther ;  for  he  did  not  levy  the  nufance,  but  the  othct  only  ;  and  now  this  (latute  gave  writ  of  affife 
in  fuch  cafe  ;  and  ^s  ftatute  extends  only  to  affife  of  nufance  againft  him  who  did  the  nufance  and 
his  alienee,  9  Rep.  55.  a.  Mich.  S  Isc.  C.  B.  in  Bateil^  Cafe.  ■  It  does  not  extend  H  iht 

mUeMte  of  tbt  aiitMee,  %  Lutw.  1588.  cites  S.  C—  .  m  It  feems  by  the  ftatute  that  the  aAion 
fliall  be  brought  againfi  bim  that  ifid  the  (ort  and  the  ttrtenanu  after  the  alienation.  F.  N.  B. 
1x4  (  HJ  [290]  in  the  notes  (a).  # 

5f  There  is  a  writ  in  the  regifter  for  xkt  feoffee  of  him  to  whom 
the  nufance  was  done  againfi  the  feoffee  of  him  by  whom  it  was  done^ 
to  compel  hin^  to  reform  the  nufance.    F.  N.  B.  124.  (H)  ■     ■ 
But  this  writ  18  not  given  by  the  ftatute,  but  may  jfue  &c.  by 
the  ftatute  W*  2.  in  cafu  confimili  isfc.  cap.  24.  Hid*  1 25* 
Cre.  E'.  (J.  Adion  on  the  cafe  was  brought,  qtmre  malitiofe  cu/hdivit 

ryf  Eli*!"'    quondam  ripam^  by  which  the  water  of  the  river  furrounded  bis 
F.  R.  Vide  land ;  and  it  appeared  that  the  banl  was  levied  before  by  the 
(N«  ^)         feoffor  of  the  defendant  $  and  adjudged  that  the  aAion  lies  for 
^e  continuance  againft  the  feofiee,  and  that  it  would  lie  againfi 
an  heir  in  fuch  cafe*    Mo*  353.  Hill.  6  Eliz*  Befwick  ▼.  Comb-* 
den* 
8k  C.  cited        7*  One  hode  was  built  fo  near  another  houfe,  that  the  one 
Cro.  £.  .     annoyed  the  other  with  continual  droppings  and  afterwards  feofi^ 

^^  12 ment  was  made  of  the  new  houfe  \  and  it  was  adjudged  that 

aad  S.  C.  action  on  the  cafe  would  lie  againft  the  feoffee  for  the  continue 
efRoifv.  ance.  Mo.  353.  pL  475*  in  Cafe  of  Befwick  y.  Combdon^ 
fS*^  fi^f*  cites  Pafch.  25  Eliz.  Rolfe  v.  Rolfe. 

in  Penfuddock'i  Cafe*  and  that  it  was  brought  fy  the  heir  of  the  mu  agalmjt  the  bmr  of  the  ther  ; 
and  that  it  was  adjudged  that  the  a£bon  lay,  becaufe  the  defendant  npon  requeft  made  to  him  iy  the 
flaintiff  did  not  reform  the  nufance  made  by  his  father*  but  permitted  it  to  continue  to  the  preJH« 
dice  and  damage  of  the  plaindff»  but  cites  it  as  Mich.  24  &  25  Elis.  fi.  R. 

8.  If  one  levies  a  hank  in  a  river ^  by  which  part  of  my  land  is 
furrounded^  and  afterwards  I  make  a  feoffment  of  my  land  to 

J.  S.  and  afterguards  another  part  is  furrounded  by  reafon  of  that 
ianl,  he  iball  have  ttfffe  of  nufance.  Per  Popham.  Quod  fuit 
conccffum.  Cro*  £.  403.  Trin.  37  Eliz.  B.  R.  in  Cafe  of  Bef- 
wick V.  Cunden. 

9.  If  the  wrong»doer  reforms  the  nufance  before  the  afflje  or  quod 
permittat  brought,  the  attion  lies  not ;  howbeit  if  the  party  had 
any  particular  loft  by  the  nufance,  he  (hall  recover  damages  for 
the  fame  in  an  a£iion  on  the  cafe,  ne  querentes  decederent  a 
curia  fine  remedio*     2  Inft.  406. 

tSant.460.       10.  Defendant  being  poffefjed  for  years  of  a  piece  of  ground 


yIb  R^SX    ^^J^^^^^S  ^^  ^^  ancient  mefluage  with  ai.cient  lights,  whereof 
'the  plaintiff  was  poffeffed  fot  yearS|  £d  ere&  a  houfe  thereupon, 

whereirt 


wierAf  ibt  fUnH^j  bid  I^Ur  wmjlefffd,  fbr  which  Ae/A^ 
t^  hfiugbt  a  former  aBiatt,  and  recwn^d  damages  s  after  whid^ 
&  defendimt  grants  over  the  ground  witb  the  nufanee  to  another 
refermng  rent  g  and  after  the  plaintiff  brings  this  action  againft 
the  defendant  for  the  continuance  df  that  nufanee;  andad<v 
judged  wdl  broughti  and  would  have  been  good  aeainft  either. 
J?»^  j^this  aAionhere  were  brought  by  zn  alienee  of  the  land,  td 
which  the  nufanee  was,  againft  the  ereAor,  and  the  ere£lioi| 
had  been  before,  any  eftate  in  the  alieneci  die  queftion  woul4 
hare  been  greater,  bccaufe  the  eredor  never  did  any  wrong  to  the 
alienee :  but  here  they  agreed  to  give  judgment  for  the  plaintiff. 
12  Mod.  635. 640.  Hill.  13  W.  3*  in  Caie  of  Rofwdl  v.  Prior^ 

(M.  q)  Pleadings  in  Adiions  againft  the  Heir^   C  3J   3 

Feofee  Sec.  ^^^ 

1.  13  Ed.    pNaSs  that  the  party  grieved  Jhall  have  a  writ  as  Before  tlus 

1.  24.  nvell  againft  the  alienee  of  a  boufe^  vmll  C5V.  which  aaanafift 
is  a  ntifitfwe  as  againft  him  that  ereBed  tt ;  and  when  the  writ  Jhall  J^ />«&•• 
he  againft  the  party  himf elf  that  levied  the  nufanee^  it  Jhall  be  in  this  ZmfZm 

firm^  (viz.)  Queftus  eft  nobis  A.  quod  u*  injufte  &c.  levavit  tbmtievki^ 
domum,  murum  muratum  &c.  &  alia  quae  funt  ad  nocumen-  ^^ff*^ 
turn  &c.  and  iffuch  writ  hejued  againft  the  alienee  offueb  nu^  ]^  jJSIiww 
fiatetj  it  Jhall  be  ftnd  Queftus  eft  nobis  A.  quod  B.  &c.  levave-  To  as  by  die  • 

mat  &C.  ajicnatieoef 

chewrenfh 
doer  the  affife  ef  nuCMice  fiulcd.    2  Inft,  405. 

2.  The  alienee  may  have  aid  of  him  in  reverpon  or  remainder. 
F.  N.  B.  124*  (H)  [290]  in  the  notes  (a)  but  adds  a  quasre,  and 
ctces  30  £;  3.  2(5.  4  AiT.  3.  Reg.  194. 

(N)  Nufanee.     How  it  fhall  be  broughu 

[x.    A  N  alfife  lies  quare  arBavit  viam.    48  AfT  4.  48  £.  3,  8etfP)pt 

-^   28.  1 1  H.  4.  26.1  Ntt'ftLf  rf^ 

f2.  An  affife  lies  quare  arBavit  curfum  aqua,  48  AfH  4.*  7.  dtea 
48  E. -?.  27.  b.]  S*C. 


Periey, 

(N.  a)  Pleadings  in  general  in  Adions^  and  what 

recovered, 

I.  T  F  nufanee  be  done,  and  the  party  abates  the  nufanee^  he  B^t  wheiv 
"*  Ihall  not  have  trcfpafs ;  for  he  might  have  recovered  da^  *>»«  ^'»««' 
ms^es  w  ^  if  he  had  taken  the  affife,  and  now  the  affife  is  ^^^^^ 

7  gone. 


35  0ut&act 

nvfaace       goiie.    Br.  A&ion  Sur  Cafe,  pL  2o.  cites  2  H.  4.  ii.  per 
W.f"     Thirning. 

the  plaintiff  (hall  recover  damaget .    Ibid. 

4.Le.  167.  2.  In  pleading  of  the  (topping  a  way  the  word  obftupavit  is 
124.  S.  R.  fufljcicnt  in  itfelf  without  Jbevfing  thefpectal  matter  how,  as  by 
fetdng  up  a  gate,  hedge  or  ditch  &c.  for  it  implies  a  nufance 
continued,  and  not  a  perfonal  difturbance,  and  amounts  to 
ob/lruxitj  as  a  foredaller,  or  faying  to  the  plaintiff  upon  tlie 
land  &c.  that  he  fhould  not  go  there  or  ufe  that  way  i  for  in 
fuch  cafes  an  adion  on  the  cafe  lies  :  but  as  to  any  local  or  real 
difturbances^  obftupavit  amounts  to  obftruxit.  3  Le,  I3»pl-  3l» 
[Mich.]  8  Eliz.  C.  B.  Anon. 

3.  Tho'  in  the  declaration  is  fct  down  the  day  and  year  of  the 
okftruBioftj  yet  it  ihall  not  be  intended  that  it  continued  the  fame 
day  only,  the  words  being  further,  by  which  he  was  diilurbed 
of  his  way  and  yet  is ;  and  fo  the  continuance  of  the  difturb- 
ance  is  alleged.  And  of  this  opinion  was  the  whole  Court, 
3  Le.  13.  pT.  31.  [Mich.]  8  Eliz.  C.  B.  Anon. 

4.  Plaintiff  declared  of  a  prefcription  habere  viam  tarn  pede/frem 
quam  equeftrem  pro  omnibus  &•  omnimodis  carriagus  ;  this  pre* 

[    3^    ]  fcription  is  not  good  for  a  cartway ;  for  every  prefcription  is 

fhiSH  jurit.    This  being  faid  to  the  Court  by  Leonard  protho- 

notary,  Dyer  Ch.  J.  faid  that  it  was  well  obferved,  and  that  he 

conceived  the  law  to  be  fo ;  and  that  therefore  it  is  good  to 

•prefcribe  habere  viam  pro  omnibus  carriagiis  generally,  without 

J^aling  of  horfeway,  or  cartway y  or  other  way  &c.  3  Le  13*  pi* 

31.  [Mich.]  8  Eliz.  C.  B.  Anon. 

•N«>y.  68.       ^.  The  count  in  adion  on  the  cafe  was,  that  20  April  34 

•ortt  diat    El*2-  ^c  pls^ntiiF  wasfeifed  of  2  acres  of  wood  in  G.  adjoining  to 

in  a  fuoJ      the  river  cf  H»  and  that  the  defendant  the  fame  day  quondam  wolem 

fermittai  in  nuper  ante  by  the  defendant  ereBed  and  exahedfuper  isf^  trans  rivtt'* 

pln^cm  ^'^^  pradiB.  isT  femper  peftea  rill  the  day  of  the  writ  purchafed, 

quod  levatit  cu/lodivif  ^  manutenuit  {5*  adhuc  cuilodit  &  manu tenet,   by 

qnandam       which^the  river  overfUwed  the  lands  of  the  plaintiff :  and  excep* 

l^T^^Y  tions  were  ta]cen,  among  which  one  was,  that  cu/lodire  £5*  ma-. 

by  which  *  nutenere  are  not  fuiEcient  words  of  tort  \  and  that  therefore  the 

*c.  the  tM«-  words  ought  to  have  been,  that  he  levied  or  repaired  de  novo,  or 

^hit^miUu     '^^^l^^^^  molem  prxdid.  becaufe  the  original  offence  is  before 

frpt'^  and    the    plaintiff's   title  to  the  land  for  any  thing   which  ap- 

tie  Court     pears  in  the  cafe  5  and  judgment  was  that  the  plaintiff  nil  capiat 

(hif^V      P*^^  l^^^^^-     ^^-  449-  ^^^^"^^  38  Eliz.  C.  B.  Berwick  v.  Com- 

(hould  a-        don. 
hate;  be« 

czvStmoUs  h  an  equivocal  term,  and  is  not  proper  for  a  brook  or  bay.>— -Cro.  E.  510.  S.  C.  in 
B.  R.  Mich.  38  and  ^9  Eliz.  reports  that  it  was  refolv'd  upon  a  demurrer,  that  there  is  no  offence 
laid  to  be  committed  by  the  defendant ;  for  the  plamtiflf  alleges  that  he  kept  and  mainuined  a  bankt 
which  is  that  he  kept  it  as  befoMnd  it,  and  that  is  not  any  offence  done  by  him ;  for  he  did  not  do 
any  thing \  and  if  it  was  a  nulance  before  his  time,  it  is  not  any  offence  in  him  to  keep  it*  But 
the  plaintiff*  is  U>  have  liis  remedy  by  quod  permittat,  and  therefore  this  cafe  diffen  from  4  Afl*.  3. 
for  there  the  nfing  was  a  nevt  nufance^  but  it  is  mot  fo  here :  wherefore  adjudged  for  the  de« 
fiBodant. 

6.  In 


6.  In  an  iz/^  tfnufance  brought  becaufe  livavit  domum  ai 
nocumentum  rfbis  mill,  by  nvhich  the  vnnd  isjlopped  to  conu  at  bis 
milly  fo  that  be  cannot  grind  &c,  and  the  yxxjfind  that  the  defcn-^ 
dant  bos  ereBed  a  boufe  de  novo,  and  that  onls  2  yards  of  the  top  of 
the  boufe  is  to  the  nufance :  this  is  found  for  the  plaintiff';  for  here 
the  declaration  is  not  fatisf/d  but  only  abrid^d:  and  the  judg* 
ment  fhall  be  that  the  2  yards  fhall  be  dejeSed.  2  Roll.  704. 
pi.  23.  cites  M.  1 1.  Ja.  B.  between  Goodman  and  Gore,  and 
others  adjudged, 

(O)  ^are  diverlit  Curfum  Aquae. 

[i.  TF  by  a  trench  or  other  thing  done,  the  water  holds  its  courfe 

in  part  where  its  courfe  was  not  before  (tho^  not  in  all)  yet  *  Br.  N"*- 
aflifc  lies  quare  divertit  curfum  aquae.  •48  E.  3.  27.  b.  Curia.  ^'?"^*' ?'•''• 
48  Aff.  4.  Quxre  Dy.  8  El.  248.  80.]  '''"  '  ^' 

[2.  If  by  putting  of  piles  and  Jlakes,    and  for    default  of 
cleanfing  the  water  is  by  fo  much  ftraightned  that  it  cannot  run  *  B'-  ^" 
fo  rtadtly  as  before,  ajfife  lies  quare  divertit  curfum  aquie,  *  48  E.  3.  cito^S.  C.^* 
27.  b.  dubitatur.  48  Aff.  4.  duUtatur.J 

[3.  If  a  man  levies  a  houfe  a^crofs  a  courfe  of  water  winch  runs 
to  my  mill,  the  writ  oi^ht  to  be  quare  divertit  curfum  aquse  &c.  F-  ^-  ^• 
and  not  quare  levavit  domum  ad  nocumentum  liberi  tenementi.  l^i*"  i!l!L 

H*  ^     -   •  ,  -m  notes  tnere 

.  4.  20.  dubltatur^J  (c)  at  the 

end  cites. 
S.  C. 

(P)  O&JruxiL  C   37    ] 

[i*   A  SSISE  lies  quare  obftruxit  ^//a/i^i^/ii  viam».^STl.2'  ^^'  Aitoany 

-^48  Aff.  4.]  local  or  ttal 

difturbanco 
obfittfavli  imounti  to  oUftruxit.  3  Le.  13.  pi.  3  x.  £Mich.]  S  El.  C.  B.  Aaoa. 

[2.  This  writ  lies  when  he  cannot  have  his  way  nor  any  part  of 
it.  II  H.  4.  26.] 

[3.  If  a  way  bejlopt  in  part,  and  part  not,  but  the  better  part 
is  ftopt,  fo  that  there  is  not  anypaffage,  aflife  lies  quare  obftruxit 
▼iam.  48  £.  3.  28. j 

[4-  If  a  waj  to  go  with  carts  or  carriages  htjlopt  with  afoffe  to 
the  middle  of  the  way,  fo  that  he  cannot  go  with  bis  carty  aflife 
quare  obftruxit  lies.  48  £.  3.  28,  adjudged.  48  Aff.  4.  adjudged. 
For  it  is  all  ftop'd  as  to  the  paffing  with  carts.] 

[5.  If  a  boufe  be  levied  acrofs  a  way,  by  which,  where  he  was 
vont  to  have  his  way  direSlly,  now  he  is  made  to  go  round  about 
lereral  feet  out  of  his  right  way,  affife  quare  obllruxit  lies,  be- 
caufe  tho'  he  has  a  way,  yet  'tis  not  fo  readily  as  he  was  wont. 
II  H.  4*  26.  dubitatur.  Where  the  ancient  way  is  ftopt.] 
[6.  An  aflife  quare  obftruxit  curfum  a^ua  does  not  Ue  \  for  the 

courfe 
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r 

See  (N).  Bf.  couife  <rf  Ac  watcT  Cannot  be  totally  ftopt ;  for  wheii  a  thing  it 
v^dm"^'  ^^^  ^*^™^'  *^  courfc  of  the  water,  the  water  will  reflow  ovicr 
£.3. 7.  that  Ac  fides,  which  is  more  prc^perly  a  miftuming  than  an  oV* 
where  the     ftruftbn.  48  £.  3.  18.  48  AK  4.  per  CaocL] 

water  it  ob- 

ftniAed  in  tn^,  a  writ  will  lie  ^uodobfeiaitaqttaaL      ■     PI*  ij.  S.  P.  cilst  14  H.  !•  |i« 

(  QJ  ProJlravtU 

r,  N.B.      [i.    ASSISE  quare  proftravit  pontetn  does  not  If.  11  H,  4, 

thenotet  3'J 

there  cites  x  H.  4.  S3,  that  if  I  have  common  apoen^tt  Ijing  beTonil  a  bridge  which  a  prior 
WK^  to  repaif  ratione  tenune,  and  the  hfidgitfalisjor  want  ofreparatimh  I  ihall  not  have  affile  of 
nufimoe  quare  pontem  proftravit.  x.  Becaufe  there  is  no  fuch  writ*  «.  Bectvfe  bcrt  h  mt/j  « 
9ifgicQ%  and  for  that  an  aiftloa  on  the  cafe  iUt. 

(R)  Ltvavlt. 

».Niifince,  [i.  T  F  a  man  makes  a  trench  aerofs  my  way^  or  other  things 
tiiXTs.  *^  ^^^  *^  ^  ^l'""*  levvvit  fijktum,  fepem  vel  buj^^ 

per  Hals.    *  «fm&   1 1  H.  4.  26,] 

Br.  Nu-  [2*  ^^  ^i  ^y^  ^  hedge  be  levied,  hy  which  ma  hmd  or  meadow 

fance,  pi.  9.  is  furroundcdy  I  may  have  fuch  writ  quare  fo£(atum  vel  fepem 
***ftink     1^^^^^  *^  nocumcntum  &c,     1 1  H.  4.  26.J 

nnd  fo  where  it  hinders  the  vmter  to  wtj^  miU,  per  Weftbury ;  but  June  contra. 

'8.  P.  And  [3.  If  a  man  levies  a  houfe  acrojs  my  way,  fo  that  where  I  ufed 
Sbe  mrr '  *^  8^  dire£lly,  now  I  midfi  go  roundabout  out  of  my  right  way,  and 
r  08  1  ^^^  diredlly,  I  may  bring  aflfife  quare  domum  levavit  ad  nocu- 
oughtto       mentum  &c.  Ii  H*  4.  25.  b*  dubitatur.3 

Imvethe 

view ;  Ibr  Ae  nufance  (hall  be  oufted  s  and  it  may  be  that  part  of  the  way  iaftopp'd  only,  and  not 

the  whotet  and  then  part  of  the  houie  (hall  be  reniov'd»  and  not  aU.  Br.  Nufance,  pi.  9.  cites  S.  C. 

A.brinpan  4,  ^uare  exaitavitjlagnum  per  quod  pratum  Sec*  THde  2  Le« 
^"^r      ^'^^  ^^^-  ^^  ^^  ^9  ^^^2:  ^-  ^-  Gyles's  Cafe. 

againft  B.  and  C.  putrttxaltaventxtjlagtaim  frc.  by  which  A.'s  meadow  is  furrounded  and  ovcr« 
flowed  with  water ;  upon  not  guilty  pleaded,  a  vevdift  is  given  for  the  plaintiflT,  quod  ereait  ftag- 
nam  ut  prvfeitur  s  the  plaintiff  has  judgment  aflirm'd  in  error  |  for  exaltavit  is  all  ooe  in  fuLflsnsi 
'  with  eicxit    Jcnlc  162.  pU  65.  cites  Mich*  aS  Elia.  B^  R. 


(S)  Refarnuawfu  In  what  Cafes  a  Man  may  reform 

\ty  and  bow. 

Soofwater    C^*  T  ^  *  ^*^  makes  a  ^tch  in  Ins  Umd^  by  which  the  water 
running  ta  ^  which  runs  to  my  mill  is  diminj/hed,  I  mxyfil  the  ditch  up 

IKn:^.  "*««•    9  2.  4. 35- M 

pi.  14.  cites  9  £.  4.  35.  l^  ^ 


[2.  If  a  man  in  his  own  ibil  treSsfucb  0  ihin^  ivkicb  is  0  mt^  Nofaice^M 
/once  to  my  mill^  bottfi  or  land  &c.  I  xarjfiani  tn  my  own  kmd^  ^dZtm 
andfitng  it  dawn.     9  £.  4.  35 »b.]  foiand 

j^uke*  im  Sh 
•tpit  land  tD  d)C  nufao^  of  the  other*  fo  that  hit  mill  could  not  grisdi  by  which  he  irvke  the  tm* 
fmrter,  ead  a  bcufe^  and  coM  not  otberVfi/e  avoid  tbe  mifance ;'  «xmI  per  tot.  Cur.    the  breakinf 
down  the  Dufancels  lawful.   '  Br.  Nufanccp  ^1.  14.  cites  9  £.  4.  35. 

i>«/  per  Choke,  the  entering  into  the  land  of  the  other  is  not  lawful,  tiio*  the  breaking  be  law« 
M  :  contra  Daabj  and  Littleton ;  ibr  the  one  cannot  be  in  feveral  cafes  without  the  other.  .  Ibid^ 

C3-  So  I  may  enter  upon  his  foil^  and  deje^  the  nufance^  and  *  ^''  ^■' 
juftify  it  in  a  writ  of  trcfpafs.  9  E.  4-  35-  Curia.  *  8  E.  4-  5.  ^T^cUw 
Co.  9.  Baten  55.  Co.  5.  Pcnrud. j  s.  C 

5  Rep.  to  I* 
b.  I^su^dock's  Cafe,  A.  may  enter  om  the  ontnerU  Joll^  and  puU  dow«  a  boufe  tliat  is  a  nu* 
&BCC    %  SaMc  459-  Hill.  10  W.  3.  B.  R.  The  King ▼.  RofeweU. 

• 

4.  Nofance  ought  to  be  abated  in  as  convenient  manner  as  may  ^if^rtofa 
be :  if  a  boufe  be  levied  to  the  nufance^  all  the  houfe  may  be  ^y^*  ^  \ 
abated.     Jo.  222.  cites  8  £.  4*  5.  a.  this  part 

only  ihall 
be  abated :  but  when  the  houfe  (fo  far  as  the  nufance  is)  is  abated,  *tis  not  lawful  to  defroy  tit 
maieriaUt  hut  they  (hall  resiain  to  the  owners  of  d^etiO»  and  |o  hif»  that  made  the  nufanci.    Jii^ 
1X2.  Pafch.  6  Car.  x.  B.  R.  in  Cafe  of  James  v.  Haywird.^— >*  Br.  Nuiance,  pi.  9.  cites  11  U» 
4.  2£.  per  June. 

When  A.  has  a  right  to  abate  a  public  nufance»  he  is  not  hound  to  do  it  orderly^  and  with  w  litdt 
damage  in  abaling  it  as  oa^Mk.  Salk.  459.  Mich.  9  W.  3.  B.  R.  Lodiey.  ArnoU.— — Hawk. 
PL  C.  199.  cap.  12.  S.  75.  fays,  that  as  the  law  is  now  holden.  It  feems  that  in  a  p/ea  J^J^ifying 
the  remoral  of  a  nuCuce,  you  neednoifiew  that  you  did  as  littU  damage  at  might  If. 

5.  If  a  houfe  adjoining  to  my  houfe  is  on  fire  ^  I  may  rafe  it,  (o 
that  it  (hall  not  bum  my  houfe.  .  Per  Littleton,  Br.  Nufance^ 
pL  14.  dtes  9  £.  4.  35. 


(T)  Common.     Reformation.  C  39   ] 

[i.  T  F  a  man  ere£ls^a  gatey  and  hangs  it  upon  iron^hooh  crofs  a  Cm.  C. 

highway f  which  is  a  common  nufance  to  the  people  of  J*^  '*^' 
the  King,  any  of  the  King's  people  who  pafs  in  the  way  may  s.  c!  cited. 
Jling  down  the  gate,  and  cut  the  gate  from  the  hoohsy  or  ufe  any  2  SaUc  459* 
other  means  to  reform  the  nufance,  *  and  to  clear  the  way  of  /  '^  \ 
thi»  impediment,  without  any  indiAment  of  it.  P.  6  Car.  B.  R.  *  Foi.  »45^ 
between  Jumes  and  Hayward^  adjudged  upon  demurrer  per  MichgW. 
Curiam,  againft  the  opinion  of  Crook.}  3.  r.  r.  in* 

the  Cafe  of 
LoDis  y.  AHir«Lo,  and  that  tho'  the  defendant  in  that  cafe  might  faaire  ofened  the  gate  without 
— 'it  down.' 


2.  A  rope-dancer  ereBed  a  Jtage  in  Lincoltts-inn-fieldsy   but  I*cob  Hall 
l^Km  a  petition  from  the  inhabitants,  there  was  an  inhibition  ^^^^ 
from  WbitebalL    Afterwards,  upon  a  complaint  to  the  Judges  that  great  booth 
he  bad  erected  one  at  Cbaring-crofsy  he  was  fent  for  into  Court ;  •^'^^Jl^* 
and  Hale  Ch.  J.  told  him,  he  underftood  it  was  a  nufance  to  f^^^ 
Ibepariib,  and  faid»  that  in  8  Car.  i.  Noy  came  into  Court  tifityaui 

and 
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fope-daa-     and  pny'd  a  ^writ  to  prohibit  a  bowling  alley  enBei  mar  St  Dm^ 

^IS"'  J''''''^  ^^^'^^^^  *"*  ^^  '^*    **^-  7^-  ^^  *2  Car.  2.  B.  R. 

ftandlng'his  Jacob  Hall's  Cafe. 

being  fore-  « 

wam'd  by  the  Court  of  B.  R.  and  being  agiin  brougliC  into  Coort,  &e  with  great  impudence  affirmed* 
that  he  had  the  King's  warrant  for  what  he  was  doing*  and  promife  to  bear  him  harmUft;  where* 
span  the  Court  required  him  to  enter  into  a  recognisance  of  300 1.  to  ceafe  further  buihiingy  which 
1^  obftinately  refufing  wu  committed  $  and  the  C^trt  catu^d  a  rtcwi  to  he  wtait  •ftbif  mufamct  09 
t^oH  their  owM  view  (it  being  in  their  way  to  Weftminfter)*  amJ  avfarded  «  vrrit  thertufou  to  the 
jberiff  of  MiiiUfex^  commandlmg  him  to  frofirate  the  huHding,  And  the  Court  faid,  it  was  a  nu- 
fimce  10  the  King's  royal  palace ;  befidet  that  it  ftraitned  the  way,  and  was  infufferahle  in  that  re« 
fped,  and  that  things  ofthisnatnre  ought  not  to  be  plac'd  amongft  people's  habitations.     Vent. 

169.  Mich.  23  Car.  a.  B.  R.  Jacob  Hall's  Cafe. S.  C.  cited  by  Holt  Ch.  J.  who  aid»  Chat 

a  ftduhitwy  writ  iiTued,  and  made  the  party  pull  down  his  ftage.  5  Mod.  142. 

3.  Am  perfin  may  abate  a  common  nufance*  2  Salk.  458* 
Hill.  I  W.  6c  M.  B.  R.  in  Cafe  of  the  King  v.  WilcQi.— --Per 
Houghton  J.  2  Roll.  R.  31. 

(U)  -/f/  what  time  Deje&ion  [may  be]* 

ItaU.  R.  [i.  TF  a  man  imtends  to  ereB  a  houfe  (the  which  honfe^  if  it  be 
^%,  S.  C.  X  ere£led,  will  be  a  nufanct  to  me  by  Jiopping  my  ancient 

iownawiL  ^ghi^  of  my  houfe)  and  for  this  purpofe  ereQs  certain  pieces  oftim^ 
rm/t  tnaed  ierfor  the  buildings  I  cannot  deje&  this  timber  bdfore  he  has 
•?*  ^^^  done  more,  for  this  of  itfclf  is  not  any  nufance,  and  it  is  not 
muMJipon  known  whether  he  will  proceed  in  the  building;  for  nemo 
Che  Hug's    tenetur  divinare.  My  Reports,  14  Ja.  Norris  v.  Baker.] 

bighwiy. 

it  per  proftrationem  pnedi^.  is  roli'd  and  tumbled  into  the  Tea*  juftifiable.  Camb.  417.  Lovey  v« 

Arnold. 2  Salk  458.  S.  C.  Mich.  3  W.  fi.  R.  Lodie  v.  Arnold. 

"Roll.  R.  [a*  But  if  a  man  builds  a  houfe  which  overhangs  my  houfe^  there 

i^He^im  '  "^^y  ^^j^^  ^^  houfe  before  any.  water  drops ^  and  fo  prerent 
fnvent  hit  the  prejudice  which  may  enfue  before  it  be  done  in  fa£io ;  be- 
heiMg  fr^u-  caufe  it  is  apparent  (and  nearly  poflible)  Co.  5.  Penrud.  i«i.  b. 
^^^^    My  Reports.  14  Ja-  B.] 

C'    ifrt     1  5  ^*P*  ^°''  ^* But  Jcnk.  160.  pi.  57.  adds,  that  (^fter  refmefijzn^  before  pre- 
4^     J  jttdice,  he  may  abate  it,  and  that  it  was  fo  adjudged  and  alBrmcd  in  errar ;  but  I  da 
aot  obfcrft  that  in  5  Rep.  101. 

J.  If  one  fees  his  neighbour  ere£Ung  a  thing  which  will  be  a 
ance,  he  cannot  abate  it  till  it  become  an  aShud  nufance  ;  fo 
the  maxim  of  praeftat  cauteh  quam  medela  holds  not  in  this 
cafe.  Per  Holt  Ch.  J.  12  Mod.  510.  Pafch/13  W.  3.  The 
King  T.  Wharton  &  al. 

(W)  Who  niay  d^ea  it. 

S.  p.  Afg.  [i*  T^  ^  nufance  be  dl9ii<  to  my  franbenement,  I  may  enter  int0 
6odb.  124.  ^  bis  land  and  deje£t  the  nufance.  9  Rep.  Baten.  55.  9  £. 
Z^vX   4-  35-  »>•  8  E.  4.  5.  Co.  5.  Penrud-] 

the  land  of  tfas  other  to  bfat  it  down.  Hot  74.  Holt  r.  Sandbach««»He0Uiy  cidier  b«vt  an  affife  of 

nttfa]ice> 


IkTafteet  or  he  miy  pull  or  ^tt  down  ■  houfe  fo  built  wherfcbj  his  lights  tre  fteppM>  !f  he  cin  do  it 
M  his  ovn  land.  Het.  74.  Holt  v.  Sambach,  « 

If  a  man  builds  a  hoif/e  fo  near  mine  that  It^ops  my  iigbu^  or fioots  the  tuatrr  on  my  houfe,  or 
is  any  way  a  nufance.  to  me«  I  may  *  mtef  on  tbe  ofivner*sJoll  and  pull  it  down  \  and  for  this  rsa- 
Iba,  only  a  fmall  fine  was  fet  upon  the  defendant  in  an  indidment  for  a  riot  in  pulling  down  fome 
partof  ahottfe,  it  being  a  mifance  to  his  lights,  and  the  right  Cound  lor  him  in  an  a^ion  for  (topping 
bis  lights.  %  Salk.  459.  The  King  v.  Rofewcll.^-^*  So  in  cafe  of  toattr  fio^fd  by  which  my 
land  is  drowned.   YeW.  142. 


f2»  If  a  mzn^ops  my  ivay  to  my  common^  and  inclofes  the  com^^ 


tmfty  I  may  luftify  the  deicftion  Of  the  inclofure  of  the  common  *  ItlhouW 


and  wav.  29  E.  3*  *  b.]  ^  ' 

[3.  If  a  nufance  be  done  to  my  land  in  which  I  have  an  ejiate  itfeems 
fir  year s^  yet  I  may  caft  down  this  nufance.  9  E.  4.  35.  b.^         that  ujfn 

foryeart 
may  enter  and  abate  the  nufance  F.  N^  B.  i84»  185.  (G), 
The  makers  of  the  ftat.  of  W.  2.  knew  welU  that  the  party  injured  by  the  nufance,  though  be 
had  hut  an  efate  for  yean,  might  enter  and  abate  the  nufance,  th6ugh  made  in  the  party's  own 
groaad,  whether  it  were  heufe,  wall,  or  other  nufance,  and  that  not  only  when  it  wai  in  the  hands 
•f  the  wToog-doert  but  in  die  hands  of  the  alienee.     2  Inft.  405. 

f 

4i  Every  man  may  abate  a  common  nufance.    Br.  Nufance^ 
pi.  3.  cites  33  H.  6.  a6. 

5.  If  'Water  runs  near  a  villf  and  is  ftoppM,  any  one  of  the  vill  ^^'  'T''*^- 
may  break  the  ftoppage,  fo  that  the  vill  fliall  not  be  furrounded.  ^Jg*  Jj^'g, 
Br.  Nufance,  pi.  14.  cites  9  £.  4.  35.  s.  c. 

6.  A  particular  per/on  may  break  the  hedge  which  fevers  parcel 
tf  the  highway.     Br.  Nufance,  pi.  t.  cites  a6H.  8.  26,  27. 

7.  Feoffee  may  abate  a  nufance  as  well  in  the"  hands  of  a  If  nufancct 
feoffee  as  in  the  hands  of  the  tortfeafor  himfelf.  5  Rep.  101.  b.  "J^^^S^'-f^' 
Trin.  40  Eliz.  C.  B.  Pcnruddock's  Cafe.  feoffments' 

thefe  in- 
creaict  ate  mew  nt^ances,  and  may  be  abated  by  the  refpedive  feoffees  ivitheut  rejuefi,  Jenk.  260, 

P  •  57- 

8.  Every  pariihioner  may  abate  nufance  in  coemeterio.  Jo-  222.  S.  P.  Tho» 
Pafch.  6  Car.  i.  B.  R.  in  Cafe  of  James  v.  Hay  ward.  .     "  ^."i^- 

•'  '  maiaed 

there  20  years.  F.  K.  B.  183.  (1}  in  the  notes  there  (a)  cites  6  E.  2.  Aflife  454.— —And  may  pull 
down  a  wall  hindering  their  way  to  the  church,  F.  N.  B.  185.  (B)  cites  6  £.  x« 

9.  A  common  nufance  may  be  abated  or  removed  hy  thofeper" 
fins  who  are  prejudiced  by  it.  rafch.  23  Car.  B.  R.  And  they  are 
not  compellable  to  bring  aflions  to  remove  them.  2  L.  P.  R. 
244. 


(W.  2}  Proceedings, 

I.  "^XTHEN  nufance  is  prefented  before  commiflioners  &c. 
^  of  not  cleanfing  of  a  river ^  ad  nocumentum  &c.  diftringas 
fiall  iffiu  againft  thofe  who  are  prefented  to  make  the  repara- 
tion &c.  Br,  Proces,  pi.  loi^  cites  37  AfT.  lo. 

2.  In  ajfife  of  nufance  the  party  had  the  view  and  after  was 
fffoigned  upon  the  view>  and  at  the  day  made  default^  and  the 

You  XVI,  E  other 
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* 

other  prayM  dijlringas  ad  rej^ond^ndum  as  well  to  the  default  ^  t* 
the  party^  and  could  not  have  it,  but  had  refpondendum  to  the 
party  only^  and  not  to  the  default ;  quod  nota-  And  the  like  dif- 
trefs  (hall  be  in  quod  permittat^  and  not  otherwife ;  quod  nota% 
Sr.  Nufance,  pi.  4.  cites  42  E.  3.  9. 
I**^'!'-*'-  3.  It  was  prcfcnted  in  B.  R.  that  W.  objtupavit  curfum  aqtut 
de  S.  per  arbores  crefcentes  fuper  ripa  aqtue  tnalltiofe  is^  voluntaries 
unde  naves  ibidem  tranfeuntes  impediuntur  ad  nocumentum  &c.  and 
by  fome  his  fufFerance  is  a  tort.  Per  Knivet  J.  this  is  not  his 
a^,  therefore  he  (hall  not  be  amerced,  but  writ  (hall  iflue  to 
'  ouft  the  nufance  at  the  cofts  of  the  defendant,  and  in  cafe  he 
will  do  nothing  upon  the  dillringas,  other  remedy  fhall  be  pro- 
dded; quere  what  remedy?  Br.  Prefentments  in  Courts,  pi.  11. 
cites  42  Air.  15. 

4.  In  this  ad  ion  they  fliall  not  fourch  by  diflrefs  infinite  any 
more  than  in  trefpafs  \  tor  there  if  the  one  appears,  and  the 
other  not,  they  fhall  proceed  againil  him  who  appears  \  and  if 
he  be  convi£ked,  and  the  plaintiiT  will  waive  his  fuit  againft  the 
other,  he  ihall  have  judgment  and  execution  immediately,  and 
fo  here;  Per  Belknap.  Br.  Nufance,  pi.  6.  cites  50  £.  3.  ii^ 

(X)  Pleadings  In  Abatement  or  Bar. 

Qwoa  per-  j,  jN  aflfife  of  nufance  the  defendant  faidy  that  the  fyoufe  which  is 
SeB4(hop  fi^PP^fi^  ^^  ^^  ^^  '^^  nufance  f  ivas  levied  ^n  the  time  ojFtheprede^ 

of  Winchef-  ceffbr  of  the  plaintiff ;  and  if  &c.  that  the  plaintiff  has  noHvay  there 
tcr,  M^aimft  ^cl  but  at  the  fufferance  of  ike  tcrienant^  and  fo  levied  without 
^Hide^ofl^  /e?r/  and  nufance^  and  well.  Br.  Nufance,  pi.  36.  cites  M.  l8  E.  2. 
iurning  of    and  20  £.  3. 

^vater^  the 

defendant  f aid i  that  it  VfMS  not  turned  in  the  time  of  the  plaintiff,  and  therefore  it  is  mot  tp  the  «w. 
/a lice  of  biifranktenementi  by  which  the  writ  was  abated  by  award;  for  falfe  ^.  quod  nota.     Br. 
Brief,  pi*  529.  cites  2  H,  4.  13. 

ft 

2.  Aflife  of  nufance  of  levying  a  bank  in  K.  the  defendant  faidy 
that  K.  is  a  hamlet  of  S.  Judgment  of  the  writ,  and  if  found  that 
it  be  not  &c.  that  the  bank  was  levy'd  in  the  time  of  one  J.  N.  wh^ 
infeoff'dhim  of  the  land  in  which  &c.  and  it  was  adjudged  a  good 
plea.     Br.  Nufance,  pi.  39.  cites  3  E-  3. 

3.  In  afCfe  of  nufance  of  levying  a  lime^hiln  to  the  nufance  of  the 
plaintiff;  the  defendant fata^  that  there  was  a  lime-kiln  levied  there 
before  the  plaintiff  had  any  thing  in  the  franktenement^  to  which  hc 
fuppofes  the  nufance,  and  ufed,  abfque  hoc  that  there  was  a  lifne-^ 
kiln  levfd  after  to  the  ntfance  &c.  Prift  &c.  and  this  iflue  taken  ; 
for  if  the  nufance  was  made  in  the  time  of  the  plaintiff  he  (hall 
itot  have  thereof  affife  of  nufance  j  quod  nota.  Br.  Traverfc. 
per  &c.  pi.  167.  cites  4  Aff.  3. 

4.  "Ry  jointenancy  or  nontenure  the  writ  (hall  abate  ;  but  k  it 
faid  there,  that  in  aAion  real  againft  two,  the  one  (hall  not 
anfwer  without  the  other,  or  till  the  procels  be  detennined 
againft  the  other.    Br.  Nufance,  pi.  6,  cites  46.  E.  3.  23. 

4  5.  AiEfc 
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5.  Affife  of  nufance  of  fnif4urning  a  tvaUr,  fo  that  hh  mill 
toidd  mi  grinds  ^nd  it  was  faid,  that  he  fliould  have  affife  de 

Kben  tnumento  when  the  mill  cannot  grind ;  but  where  the  mill  [  4a  3 
is  in  one  vUly  and  the  fnif4urning  the  water  is  in  another  vill,  then 
aflife  of  nu£ince  lies ;  for  if  he  brings  affife  of  novel  dilTeifin  de 
libero  tencmento,  he  (hall  recover  nothing  but  in  the  vill  where 
the  difleifin  was ;  and  therefore  becaufe  the  mill  is  in  another 
▼illi  nothing  fliall  be  redrefs'd  in  this  vill  but  only  where  the 
mif-taming  was,  viz.  the  diverted  courfe  of  water  \  but  if  all 
had  been  in  one  vill,  the  writ  had  been  abated  as  above*  Br« 
Nufance,  pi.  18.  cites  9  AS.  19* 

6.  Where  he  affigned  the  nufance  in  J9.  and  he  broke  it  in  B.  and 
C.  yet  well,  notwithilanding  that  C.  be  not  named ;  for  thtfirjl' 
anife  arofe  in  B»  where  the  nufance  commenc'd,  and  therefore 
wdl;  and  the  writ  by  this  (hall  not  abate.    Br.  Nufance,  pi.  19. 
cites  16  £•  3.  lib.  Affi  3. 

7.  Affife  of  nufance  where  he  had  a  meadow  in  N.  and  he 
and  thofe  whofe  eftate  &c.  have  had  a  way  from  the /aid  meadow 
to  the  Ugh^reet  of  N.  thence  to  go  to  what  part  he  will,  there 
has  the  defendant  levied  a  houfe  acrofs  the  way^  by  which  he  cannot 

£,  but  a  long  way  aboutj  and  fo  to  the  nufance  ;  and  the  plaint 
dd  good,  as  well  as  if  he  had  claimed  it  to  his  houfe  \  quod 
nota ;  by  which  the  defendant  faid  that  the  plaintiff  had  it  by 
foflerance  for  a  fwarth  of  hay,  and  travers'd  the  prefcription 
&c.  Br.  Nufance,  pi.  21.  cites  20  £.  3.  18. 

8.  In  affife  of  nufance  it  is  a  good  plea,  that  this  land  to  which  But  when 
the  nufance  is  done  extends  into  this  vill  and  another.    Br.  Brief,  *T*/*ff' 
0.  455-  cites  46  Aff.  9.  ^,^}/i^ 

which  the 
■alaace  is  fvppofisd  to  be,  exttnit  into  A.  B.    Judgment  of  the  writ  brwgbt  in  A.  oniy,  he  waf 
^  «f  the  plet,  becaufe  the  Jeftndmnt  bad'^Uadtd  to  the  aSiitn  Before  \  quod  nota  ;  for  other* 
k  feemi  that  it  had  been  a  good  plea.    Br.  Nufance,  pi.  6.  cites  46  E.  3.  23. 


9.  But  it  is  no  plea  that  the  plaintiff  has  brought  trefpafs  of  this 
nufance  with  a  continuando  of  the  aforefaid  trefpafs  &c.  within 
which  time  the  affife  of  nufance  is ;  for  trpfpafs  or  breaking 
cannot  be  continued.    Br.  Ibid. 

10.  In  affife  of  nufance  before  Juftices  the  party Jhall  not  have 
the  vieWf  but  the  Jurors  ;  and  if  the  ^^rty  pleads  to  tbe  writ  matter 
triiAle  by  the  affife,  yet  he  Jhall  plead  over  to  the  affife  no  tort, 
or  not  levied  to  the  nufance ;  fo  that  a  man  (hall  have  but  one  iffue 
athitf  peril ;  and  in  cafe  this  be  found  againft  him,  he  has  loft 
^thout  inquiring  further  of  the  principal  point.  Fitzh.  Nu« 
fans.  pl»  10.  cites  H.  50.  £.3.  11.  per  Belk. 

11.  Pardon  for  a  nufance  is  void,  as  for  the  continuance  thereof. 
Cro.  J.  492.  in  Cafe  of  Dcwell  v.  Sanders. cites  22  H.  6. 

12.  If  a  man  does  a  nufance^  and  after  he  reforms  it  before  ^j\(the 
tdion  thereof  brought f  the  aflion  is  determined,  and  no  afiion  fartyx^hoii 
of  nuiance  lies-    Br.  Nufance,  pi.  2.  cites  28  H.  6.   i2.  per  zrifveda^ 

fttO  sot  have  a^ieii  of  trefpafi  of  the  damages  mefne.    Br.  Trcf(«fs,  pi.  ^^,  cstts  a  H.  4.  it. 
-Br.  Aeam  bx  Cdh  f^  ^*  ^t»5*  <^«  P«r  Tbiraing. 

B  a  ^^ 
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Fvr  in  affife  of  nuiancet  it  i$  a  good  plea  tb^it  the  plaintiff  hmt  hroke  i^wn  tht  nuftxct  pemihg 
the  writ  of  afiiTc  of  nufance.     fir.  Brief,  pi.  455.  cities  46  Afll  9.  • 

13.  Trefpafs  upon  the  cafe  for  ftopping  of  water,  and  counted 
tow  the  water  ought  to  have  its  courfe  by  the  fewer  of  Henly  to  Ab* 
Ungdon^  there  has  the  defendant  Jiopped  the  faid  fewer  in  A,  hf 
which  the  water  has  furrounded  20  acres  of  the  plaintiff* s  land  in 
A*  ad  damnum  &c.  ChoVtfaid^  before  the  trej^afs  R.  C.  was 
feifed  of  a  mill  in  A.  acrofs  the  faid  Jewer  in  fee  j  and  of  a  bay,  and 
of  a  guttef  in  the  faid  bayy  which  faid  bay  and  gutter  are  of  the  con^ 
traryfide  of  the  faid  fewer  on  the  wefl^  and  that  R.  C.  and  all  tbofi 
'Uohofe  eflate  he  has  in  the  faid  mill,  bay  and  gutter  have  ufei'to  re^ 
'    pair^  or  new  make  the  faid  bay  and  gutter,  as  they  were  before 
the  rupture  time  out  of  mind,  and  have  ufed  to  cleanfe  the  gut- 
ter aforcrfaid,  and  fo  cleanfed  to  demife  &c.  and  that  befin^e  the 
trefpafs  the  faid  R,  leafed  the  faid  milly  bay  and  gt4tter  to  the  drfen^ 
dantfor  20  years ;  wnich  yet  continues,  by  which  he  was  pof- 
C    43     J  fefled ;  and  •  Ijecaufe  the  faid  bay  and  gutter  were  ruinous,  the 
r    le  ruinc  defendant  repair'd  them,  which  is  the  fame  ftopping  of  which 
leditliay      the  adion  is  brought,  judgment  &c.  and  to  the  flopping  of  the 
*c.)  reft  not  guilty,  and  the  other  e  contra ;  and  by  the  Reporter  this 

is  no  ifliie,  \>Mt  fhall  fay  that  he  did  not  flop  \  but  fee  elfewherc 
+  S.  P.  Br.  that  -j-  not  guilty  is  a  good  ifliie  where  the  thing  lies  in  feafance  ; 
A^on  fur  contra  where  it  is  of  nonfeafance  ;  as  where  a  man  ought  to  repair 
III.  citM  a  ^  bridge,  make  a  houfe  &c.  and  does  not,  there  not  guilty  is 
S.  iu  no  plea^  as  appears  elfewhere ;  and  the  plaintiflT  afligned  the 

trefpafs  in  another  place,  viz.  in  the  eaft  part,  by  which  he 
made  other  plea  for  the  eaft  part ;  and  the  plaintin  faid,  that 
he  ftopped  it  de  fon  tort  demefne,  abfque  noc,  that  the  faid 
R.  and  all  thofe  whofe  eftate  &c.  have  ufed  to  ftop  the  faid 
fewer  in  the  eaft  part  modo  &  forma  \  and  the  other  e  contra* 
Br.  A£lion  fur  le  Cafe,  pi-  77«  cites  39  H.  6.  3a. 

14.  Nufance,  that  he  levied  a  mill  in  D.  to  the  nufance  efhu 
fratiktenement  there ;  the  defendant  faid^  that  he  and  all  thofe  whfe 

eftate  he  has^  have  had  a  mill  in  D.  time  out  of  mind,  which  fell 
by  tempe/lf  and  he  re^built  it^  abfque  hoc,  that  he  is  guilty  (fanj 
nufance  in  D,  in  the  county  aforefaid  prout  &c.  and  well,  to  tra- 
verfe  the  vill  only,  becaufe  it  is  of  a  thing  local ;  but  in  batter]^ 
and  goods  carry'd  away,  he  ought  to  traverfe  all  the  county  | 
for  thofe  are  tranlitory.  fir.  Nufance,  pi.  34.  cites  18  £• 
4.  I. 

15.  Trefpafs  upon  tlie  cafe  where  th^  plaintiffs  &c.  have  been 
feifed  (f  certain  houfes  and  gardens  in  right  of  the  church  time  out  of 
mind  ^c.  and  that  they  and  their  tenants  time  out  of  miod  &c 
have  had  a  water-^courfe  in  a  river  running  into  a  ditch  from  the 
river  of  T.  to  the  houfes  and  gardens  to  die  cloths,  water  beafts, 
and  to  bake  and  brew,  there  has  the  defendant  levied  a  Sme-pii 

forfkins  of  calves  and  fliccpyp  near  the  faid  river ,  that  the  corrupt 
tioft  of  the  faid  lime-pit  has  corrupted  the  faid  river^  by  nvhicb  his 
tenants  left  him ;  per  Keble  the  writ  is,  that  the  defendant  has 
kvied  &c.  therci  whidkjball  be  intended  in  the  foil  of  the  plaintiffs 
6  and 
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« 
ind  tben  trefpafs  t!  &  annis  lies ;  and  a  good  exception,  per 
Cur.  wherefore  it  was  amended  et  aflenfu ;  by  which  Keble/7/V, 
that  the  plaintiff  biu  nothing  in  the  ^vater  hut  in  common  with  IV.  S. 
and  no  plea ;  wherefore  he/aid,  that  the  plaintiff  has  nothing  in 
the  land  crnxf^drnth  the  water  but  jointly  &c.  Br.  Adion  fur  le 
Cafe,  pi.  I23,  cites  13  H.  7.  26. 

16.  In  an  aifife  of  nufance  he  may  in  his  flc^Jhew  the  nufance 
Uheto diverfe freeholds.    F. N.  B.  1 8$.  (C). 

17.  When  a  man  has  lawful  eafement  or  profit  by /r^rri^ 
fan  time  whereof  &c.  Other  eujlom  which  is  time  whereof  &c. 
cannot  toll  this ;  for  one  cuftom  is  as  ancient  as  the  other ;  as  if 
A.  has  a  way  over  ffs  land  to  his  franktencment  by  prefcription 
of  time  whereof  &c.  B.  cannot  allege  by  prefcription  or  cujlom 
Ufiop  the  {aid  way.  9  Rep.  58.  b.  Mich.  8  Jac.  Aldred's  Cafe. 

(Y)  Pleadings.     IJfue. 

J.  A  And  M.  his  wife  brought  nufance  againft  J.  S.^r  /pdj- 
•**•  ing  of  a  market  in  W.  to  the  nufance  ^  their  free-market  in 
R.  for  that  the  faid  A.  and  M.  in  right  of  the  faid  M.  had  their 
market  every  Wedncfday  in  R.  to  which  market  the  country 
people  near  ufed  to  come  &c.  of  whom  tlie  plaintiffs  had  toll 
ice.  and  the  defendant  levied  a  market  at  W.  to  hold  the  fame  day 
only  two  miles  from  R»  and  that  the  country  people  who  ufed  to  come  to 
S.  do  go  to  Jv,  The  defendant  defended  the  tort  and  demanded  the 
view,  but  it  was  not  allowed.  2(1.  He  alfo  took  exceptiony  becaufe 
they  did  not  fay  their  market  was  elder,  but  it  was  not  ailow'd  i  for 
it  (hall  come  by  way  of  plea.  3d.  He  took  exception,  becaufe 
M.  bad  it  only  for  life,  and  fo  ought  to  have  another  county  fed  non  C  44  1 
allocatur ;  wherefore  he  pleaded,  that  he  had  not  levied  any  mar" 
kei  to  the  nufance  of  their  market,  and  iflue  was  taken,  and  the 
avennent  received  by  award.  F.  N,  B.  184.  (A)  in  the  notes 
there  (b)  cites  Pafch.  13  E.  3.  W.  de  Clynton's  Cafe. 

2.  In  afj^fe  of  nufance  vicontiel,  they  fliali  have  but  one  iffue,  as 
in  pnecipe  quod  reddat,  zwAJhall  not  fay,  and  if  found  that  it  be 
not,  non  levavit  ad  nocumenturn,  as  in  amfe ;  per  Belk,  to  which 
it  was  not  anfwered.  Br.  View,  pi.  82.  cites  50  £.  3.  ii. 


(Z)  IndiSlmenis  Sec     Pleadings  anJ  Judgment.      s«  chimi« 

— India- 

1.    A     VTzhfeifed  of  land  in  which  B.  had  common^  and  inclofed  pL  10.  Ac, 

^^*  the  land,  whereupon  A.  was  indifted  for  making  fuch 
indofure,  vi  &  armis.  It  was  moved  that  in4i£lment  lay 
not  upon  this  matter^  but  an  a£lion  upon  the  cafe,  and  that 
had  it  been  upon  the  lands  of  another,  it  were  not  material ;  for 
it  is  but  a  hindrance  from  the  taking  of  common,  which  cannot 
k  vi  &  armis  \  and  for  that  and  other  reafons  the  defendant 

£  3  was 
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was  difchdrged.  2  Le.  117.  pL  159.  Mich*  2g  8c  3o£Ux«B.  R* 
Willoughby's  Cafe. 

2*  An  exception  was  taken  to  an  indi<3ment  for  incroachiiig 
upon  the  highway,  becaufe  it  was  not  expreffed  of  what  place  bi 
was^  Sed  non  allocatur  j  for  procefs  of  outlawry  lies  not  againft 
him,  but  diftrefs.  Cro.  E.  148.  Mich.  31  &^32  Eliz.  B.  R.  Ld. 
Dacre's  Cafe. ^Ibid.  fays  it  was  fo  ruled  in  Ld.  Pagct'sCafe. 

3.  An  indiflment  vr:isJbrJlopping  quandam  viam  valde  neceffa^ 
riamfor  all  the  Kinj^sJubjeBs  there pa^ng.  Exception  was  taken 
to  it,  becaufe  it  wanted  the  word  (repatn)  5.  and  the  word  (nc- 
ccflariam)  doth  not  imply  any  matter  \  for  a  foot-way  is  neccf- 
fary,  and  for  that  and  another  caufe  the  party  was  difcharged. 
4  Le.  121.  pi.  243.  Trin.  32  Eliz.  B.  R.  Keen's  Cafe. 

4.  One  pulled  down  part  of  a  boufe  which  was  a  nufance  to  his 
lightSf  the  right  of  which  was  foumd  for  him  in  an  aflion  for 
flopping  his  lights ;  and  in  an  indi£lment  for  a  riot  in  pulling 
it  down,  a  fmall  fine  only  was  fet  upon  the  defendant.  2  Salk. 
459.  Hill.  10  W.  3.  B.  R.  The  King  v.  Rofwell. 

5.  Exception  was  taken  to  an  mdi£lmeilt,  becaufe  it  was 
quia  er exit  quandam  januam  apud  Hornefey  in  com.  Middlefex  in  via 
regia  ducent.  unto  Highgate,  and  doth  not  Jbew  in  what  county 
Highgate  was ;  but  Middlefex  nvas  wrote  in  the  margin.  The 
whole  Court  was  clear  in  opinion  that  this  is  well,  and  that 
(Middlefex)  in  the  margin  fliall  belong  to  Highgate  alfo ;  but 
per  tot.  Cur.  it  would  be  otherwife  in  cafe  of  felony.  Bulf.  203. 
Pafch.  10  Jac.  1  he  King  v.  Springal. 

He  oight  to       6.  A  prefentment  was,  that  J.  S.  ereSfed  a  dovecoat^  andflwtd 

thatthev  ^'  with  pigeons ^  but  did  not  fay  in  the  prefentment  that  it  was  ad 

flew  about  nocumentum  *  ligeorum  domjni  regis ^  which  ought  to  be  in  every 

*^*^  Mth  prefentment ;  and  altho'  the  party  hath  here  averred  that  it  was 

corn.  Rdl.  ^d  commune  nocumentum^  yet  that  is  not  fufficient ;  for  it  ought  to 

R.  201. ■  be  in  the prefetiimentj  which  is  the  charge,  and  this  fault  was  held 

^^l^  incurable.    Cro.  J.  382.  Mich.  13  Jac.  B.  R.  Prat.  v.  Steam. 

di£tment  for  n§t  repairtn^  a  bridge^  by  reafon  viiereof  it  wai  ruinous,  iia  md  ligei  domni  rtfis 
frr  earn  tranfire  non  pojfunty  and  concluding  with  ad  nocumenttim  ecrundem  bfr.  was  relblved  to  be 
good  Vfiibout  ufing  thofe  words,  ad  nocumcLtum  omnium  iigeornm  tec.  for  by  the  King**  liege  pco. 
pie  ihall  be  undcrilood  all  hie  liege  people.     Hawk.  PI.  C.  x.  9S.  cap.  75.  f.  3. 

7.  K  prefentment  was  made  in  a  Leetfor  ereBing  a  glafs-boufe^ 
which  was  faid  to  be  ^ad  mngnum  nocumentum  per  juratores  jurat* 

C  45  3  P^^  ^^'  ^^Z^  ^  ^^^'  manerii  fj*  tenentibus.  This  prefentment  was 
dearly  ill,  becaufe  it  was  not  ad  commune  nocumentum*  And  it 
was  faid  further,  that  the  Leet  was  the  King's  Court,  and  there- 
fore it  ought  not  to  be  jur.  pro  dom.  rege  &  dom.  manerii  5c 
tenentibus ;  but  the  Court  held  xtfurplufage  for  the  word  (tenen- 
tibus),  and  good  for  the  King  and  the  lord  of  the  manor ;  for 
Ictts  are  granted  to  the  lords  as  derived  out  of  the  toum  for  the 
cafe  of  the  refiants  within  its  jurifdidion.  Vent.  26.  Pafch. 
21  Car.  2.  B.  R.  Anon. 

8,  An  indiftment  of  nufance  was  qualhed,  becaufe  it  was  in 

detrimentutm 
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ietrimtntum  omnium  inhaHtantitim  he.     Mod.  107.  Pafch.  26.  ^-  ^•''J,?\, 
Car.  ^.  B.  R.  Sir  John  Thorowgood's  Cafe.  i7*cap  75. 

S.  3. — «-So  where  one  was  Indiffted  for  Hopping  of  a  highway  ad  ff0cumeftfum  di^/trforum  ug^.tunr 
Amrinx  retinae;  and  becaufe  it  wa&  not  of  all  the  Queen's  Iies;e  people^  he  \V4s  dilchar^ed.   Cu.  K. 
l^..  Mich.  3 1  &  32  Elis.  B.  R.  S^r  Rowland  Hayward'»  Cufe. 

Serjeant  Hawkins  fays  it  may  be  probably  argued,  that  an  indiAjnent  yo** /oy/w^j  iogs  in  the 
firtam  tf  a  navigable  fubllck  river^  ad nocumgntum  jf.  S.  may  be  maintained  ;  becaufe  it  cannM 
but  be  a  common  nufance  ;  and  that  if  the  law  be  fo  in  thii  cafe,  why  (houid  not  an  indictment  let- 
ting fwtii  ^  matfk/fce  to  a  tuay^  andexpre/siyznd  miCXMtft\oMh\yj^rtviftg  it  to  be  a  highway,  be  good 
Aocwichftandiug  it  conclude  in  neeumentum  dttfer/emm  iigforum  &c.  without  faying  omnium ;  and 
afks,  why  fuch  concluiion  ihould  be  more  necelfary  in  an  indidment  tor  one  kind  of  nufance  than 
lor  any  other  i  and  fays,  the  authorities  which  feem  to  coniradift  this  opinion^  might  go  upon  this 
reafim,  that  ia  the  body  of  the  indictment  it  did  not  appear  witn  fuificieiit  certainty,  whether  the 
way  wherein  the  nufance  was  alleged  were  a  highway  or  only  a  private  way ;  and[  therefore  that  it 
(hall  be  intcnaed  firom  the  co.iclufioa  of  ihc  i^divitmcnt  that  it  was  ^  private  way^  Hawk.  PI*  C* 
193.  cap.  75.  f.  5. 

9^  If  a  man  comes  hither  to  receive  his  fine  on  a  cmvtEiion  of 
a  nufance,  he  ought  not  to  be  fined  before  he  remove  it,  and 
hath  fu'd  out  a  conftare  facias  to  the  IhcritF,  and  obtains  a 
conftat  rctumM  that  it  is  removed.  2  Show,  60.  Pafch.  31  Car.  2* 
B.  R,  The  King  v 

10.  The  owner  of  the  glafs^houfe  at  Lambeth  was  indifted, 
conTi&ed  and  fined  for  maintaining  that  houfe  being  a  com- 
men  nufance.  Then  comes  a  general  pardon.  The  Court  upon 
confideration  held,  that  the  pardon  will  difcharge  him  only  as  to  the 
fine^  and  not  as  to  the  abatement ;  for  that  is  not  a  punilhment 
of  die  party,  but  a  removal  of  that  which  is  a  grievance  to  other 
people,  and  any  perfon  may  abate  a  common  nufance.  2  Salk. 
458.  Hill.  I  W.  &  M.  B.  R.  The  King  and  Queen  v.  Wilcox. 

11.  A  recognizance  was  moved  to  be  difcharged  on  an  affidavit 
that  the  nufance  was  abated,  but  the  Court  refufed  unlefs  the 
party  would  confefs  the  title,  and  fubmit  to  a  fine  in  perfon,  or 
try  me  right ;  and  if  it  was  found  for  him  they  would  difcharge 
the  recognizance,  othcrwifejiot.  Cumb.  133.  'Frin.  i  W.  &  M. 
B.  R.  Anon. 

12.  A  perfon  was  convifted  upon  an  indiftment  for  being  a  Sobecaufe 
tomm&nfcold,  but  judgment  was  arrefted,  becaufc  the  indiftment  «  was  com. 
was  communis  calumniatrixy  where  it  fhould  be  rixatrix.    6  Mod.  J^'^'gd'of* 
II.  Mich.  2  Ann.  B.  R.  The  Queen  v.  Foxby.  rixatrix.  6 

•    Mod.  239. 
Mich.  3  Ann«  B.  R.  S.  C— The  words  ctmmunis  rixatrix  feem  to  be  precilely  neceflary  in  every  in- 
diAjBCDt  of  a  common  fcold  ;  and  if  fuch  indictment  concludes  ad  commune  nocumentum  diver/orum 
inftead  of  omnium  &c.  it  has  been  faid  to  be  good,  perhaps  for  this  reafon,  becaufe  a  common  fcold 
cannot  but  be  a  common  nufance.     Hawk.  PI.  C.  198.  cap.  75.  f.  3. 

13.  It  feems  agreed,  that  an  indiflment  againfl  one  as  ar^/n- 
monfcald  is  good  without  fctting  out  the  particulars.  2  Hawk. 
PI.  C.  227.  cap.  2^.  f.  61. 

14.  L.  was  indi&ed  for  a  publick  nufance  to  Billinfgate  dock. 
The  indi£lment  fet  forth,  that  Billinfgate  dock  was  a  common 
dock  J  to  which  all fmall fhips  coming  with  provifion  to  the  markets  of 
London  might  come,  but  that  no  great  fhip  ought  or  uftd  to  come  there  : 
that  notwitbflanding  the  defendant  brought  a  great  fhip  of  y>o  ton 
into  itf  ad  commune  nocammtum  of  all  the  ^leei^  s  fuljehs  to'i .    It 

£  4  wa» 


4^*  jQa&nce» 

was  movM  to  quafli  this  indidment,  that  it  w^s  inconCftent  to 
fay^  that  a  place  is  a  common  dock,  and  that  *  it  would  be  a 
nufance  for  a  great  fhip  to  come  there  y  for  that  a  common.dock 
in  its  nature  is  free  for  all  {hips*  But  the  Court  aik'd^  why 
there  might  not  be  a  common  dock  only  for  fmall  ihips  as  well 
as  common  pack  and  horfc  way.  6  Mod.  145.  Fafch.  3  Annas 
p.  R.  The  Queen  v.  lieich.   - 

1 5.  The  Court  faid,  that  they  never  qtuJh  indiBments  for  nu» 
fances ;  but  if  a  nufance  be  remo^'d,  and  the  party  confefles  it, 

the  removal  will  be  a  great  mitigation  ofthejine^  and  in  that  cafe 
it  may  be  proper  to  offer  affidavits  to  leffen  the  offence  to  the  Court^ 
kut  not  othervDtfe.  And  they  put  the  defendant  to  demur,  which 
he  did..  Quod  nota.  6  Mod.  145.  Fafch.  3  Annas  B.  R.  The 
Queen  v.  Leich. 

1 6.  An  indi£lment  was  for  keeping  hogs  in  fome  of  the  back 
Jlreets  of  London  contra  formam  Jlatuti*     It  was  mov'd  to  quaHi  it, 

becaufe  theyw/W  are  forfeited  b^  the  fatute  iW.hc  M.feff.  2. 
cap.  8./.  20.  and  that  therefore  no  indi£bment  lies,  at  leaft  not 
contra  formam  ftatuti.  But  ic  was  adjudged  for  the  King, 
Afterwards  it  was  movM  to  fet  afide  the  judgment,  alleging 
fuiprife  and  want  of  notice.     But  it  was  to  no  purpofe.  2  Salk* 

460.  Fafch.  4  Annas  B.  R.   The  Queen  v.  Wigg ^But  the 

book  fays  that  no  counfel  appeared  for  the  defendant  when  judg* 
•     .      mcnt  was  given.  Ibid. 

17.  Where  an  offence  of  its  own  nature  imports  a  thing  to  be  a 
nufance ;  it  is  not  necefTary  in  an  indidment  for  it  at  commoa 
law,  to  conclude  ad  commune  nocumentum  of  the  King's  fubje£l8« 
Befides  the  word  common  fupplies  this  dcfeft  if  it  was  one. 
10  Mod.  337.  Trin.  2  Geo.  1.  B.  R.  in  Cafe  of  the  King  v. 
Pixon  &  Ux, 

18.  An  indictment /ir  doing  a  thing  which  plainly  appears  im» 
mediately  to  tend  to  the  prejudice  of  the  Religion  or  the  King  is  good^ 
tho^  it  do  not  exprefsly  complain  of  it  as  a  common  grievance.  And 
upon  this  ground  it  has  beqn  refolved,  that  an  indi£lment  for 
converting  the  Kin^s  money  to  one's  own  ufc  is  good  without 
more.  And  likewife  that  an  indi6iment  for  breaking  and  £g» 
ging  up  the  'wall  of  a  church  of  fuch  a  town  ad  nocumentum  Burgi 
ligeorum  domini  regis  is  good.     Hawk.  PI.  C.  198.  cap.  75.  f.  4, 

19.  It  feems  that  by  the  common  law,  if  a  fa£l  done  in  on^ 
founty  pro^e  a  nufance  to  another  it  may  be  indicted  in  either^ 
2  Hawk.  FL  C-  221.  cap,  25,  f.  35. 

(A.  a)  Pumjbable.    Hcnv.     And  .  Judgment  ia 

A<3:ionSt 

I,   T  F  the  nufance  had  been  levied  in  the  time  of  the  defendant^ 

j[  it  (hall  be  oufled  by  /^^^^rj^  by  judgment  of  the  Courts 

•    and  the  defendant  who  levfd  it  fhall  \it  amerced s  but  if  it  was 

levy'd  in  other  time  the  nufance  ihall  be  Qtt/led  as  above  without 

amercement  x 


mnemmints  for  he  who  is  not  party  to  the- writ  cannot  be 
amerced.    Br.  Nufance,  pi.  39.  cites  3  £-  3- 

a*  And  it  was  inquired  of  what  quantity  the  nufance  was  made,  ^^  mifaiio* 
who  tud  of  the  length  of  3  foot ;  by  which  this  was  cufied,  and  •^^'^j*' 
therefioi  the  bank  mt^  quod  nota.  Br.  Ibid.  •  pooliiit 

ht  found  fit 
the  fUimtiJft' xht  judgment  flull  be  to  oufi  that  v/hich  U  imb^unced  and  mo  more,    Br.  NuAincef 

pi.  17.  citea  S  Aff.  a. But  in  affife  of  nujauce^  that  bt  tevitJ  a  post  to  tbe  nufanfty  which  it 

ioaaA  fer  die  plaintiff,  there  the  judgment  fluU  be  that  tbt  ^tfbJeJhaU  be  removed^  note  the  diverfitj* 
Ibid.***  On%.  Hieuik. 

3.  Where  a  man  abates  parcel  of  a  gorfe,  by  which  all  the  gorfg 
is  broken  down  to  the  nufance  of  another  ;  there  he  who  broke  but 
parcel  of  the  gorfe  (hall  repair  all  the  whole  gorfe  \  quod  nota. 
Br.  Nufance,  pi.  19.  cites  16  Afl.  3. 

4.  Affife  of  nufance,  that  he  turned  aftde  a  courfe  of  water  to  B. 
&c.  and  afligned  the  nufance  that  he  had  made  a  trench  acrofs 

the  river  of  B*  by  a  water-mill  of  the  plaintiff ;  fo  that  it  was  turned  [  47  1 
i^  ;  andfo  that  where  the  mill  was  wont  to  grind  in  one  day  and 
a  night  3  quarters  of  all  manner  of  com,  it  cannot  now  grind  hut 
oaebufbel;  and  alfo  that  the  water  furr(Mnded  15  acres  if  meadow 
tf  the  plaintiff  adjoining  to  the  fame  mill,  fo  that  where  he  was 
wont  to  have  40  load  of  hay ^  now  he  cannot  have  hut  7  load\  and 
where  he  Hoas  wont  in  the  fame  meadow  after  the  hay  cut  once^ 
and  carr/d  awayj  to  have  pafiure  there  for  40  grafs  beaffsy  he 
cannot  now  pafiure  but  6.  'i  he  defendant  challenged  the  pteaj  be-^ 
caufe  it  is  not  to  the  nufance  of  diverfe  franhtenements  &  non  alloca- 
tur, and  after  it  was  agreed  that  the  water  fball  he  removld  into 
its  right  place  at  the  cofls  of  the  defendant^  and  the  plain  tiflp  ihall 
recover  his  damages^  and  that  the  defendant  capiatur;  quod 
nota.  Br.  Nufance,  pi.  29.  cites  32  £.  j,  8. 

5.  6  jR«  2  cap.  3.  cnafls.  That  writs  yf'nufances  called  vicontiels, 

Jball  be  made  at  the  eleSlion  of  the  plaintiff  in  the  nature  of  old  times 

ufedf  or  elfe  in  the  nature  of  a/Jifes  determinable  before  the  Kin^s 

jujlices  of  the  one  bench  or  the  other ^  or  before  thejufiices  of  ajftfe^  to 

be  taken  in  the  county, 

6«  12  Ric.  2-  cap,  13.  ena^s.  That  proclamation  may  be  made 
as  well  in  London  as  in  other  cities  and  towns^  that  none  caft  any 
annoyance^  dungy  entrails^  nor  any  other  ordure  into  the  ditches^ 
rivers y  Vfaterf,  and  other  places ;  and  ifanydoy  he  fhall  be  called 
by  writ  before  the  Chancellor  at  his  fuit  that  will  complain  ;  and  if 
be  be  found  guilty ^  he  fball  be  punijhed  after  the  difcretion  of  do 
Chancellor. 

,  7.  In  ajj^fe  of  nufance  the  nufance  fliall  be  removed  at  the 
cofts  of  the  defendant.  Br.  AAion  fur  le  Cafe,  pi.  29.  cites 
2  H.  4*  1 1,  per  Hank. 

8.  Of  a  common  nufance  none  fhall  have  adion,  hnt  fhall  pre-  Br.  N^i- 
femt  it  in  the  Leet  or  I'ourn,  and  impofe  a  fine  for  the  King,  but  ^'*"^'^'  P^*  '• 
any  one  nun  break  it  down^     Br,  NufancCj  pi.  3.  cites  33  H.  6.  ^'  ^'    . 
JUS.  per  Pnfot. 

y.  Of  nufance  of  a  way  not  repaired  prcfentmcnt  lies,  but 

not 


47  .  Butwim  iS>at% 

9 

not  aflion  for  him  whofe  horfe  is  mxr*d.    Br.  Nulatice,  pL  29^ 

cites  5  E.  4.  3. 

10.  If!  nufance  be  made  iy  levying  a  fife  in  the  highway,  the 
King  ought  to  make  the  punijhment^  and  the  Lord  of  the  foil Jhallbavi 
action  for  the  digging  of  the  land ;  per  Cateiby ;  quod  Needham 
conceffit.    Br.  Nufance,  pl.30.  cites  8  E.  4.  10. 

11.  An  a£^ion  upon  the  cafe  ought  to  be  brought ^_^a/«^  ont 
that  makes  q  private  nufance^  and  he  ought  not  to  he  indlBedfor  it, 
Pafch.  23  Car.  B.  R.  For  indiciments  ought  to  be  in  the  King's 
name,  and  are  prefumed  to  be  preferred  for  offenpes  done 
againft  the  pubHck,  and  not  for  private  injuries.  2  L.  P.  R.  244... 
.  12.  *Tis  faid  that  a  common  fcold  is  puniihable  by  being  put 
into  tht^ducking-^ooL     x  Hawk.  PI.  C.  200.  cap.  75.  f.  14. 

(B.  a.)  Power  ofjujltces  of  Peace  and  SeJJions^ 

TriifV^'*  !•  jUfticcs  of  peace  have  power  of  nufances,  and  want  of  rc- 
Aniue  s.  P.  J  pairs  of  bridges  and'  all  forts  of  publick  wayes  common  to 
•nd  feemi  all  the  Queen's  fubjcfts^  by  virtue  of  the  ftatutc  of  i  £.  3.  16. 
Ty  nameof  ^7  ^^^^^  '^^Y  ^^  Created  to  inquire  of  all  publick  nufances.  Per 
the  Queen  Holt  Ch.  J.  6  Mod.  255.  Mich.  3  Annx,  in  Cafe  of  the  Queen 
V.  Swnthill.  V.  Saintiff. 

For    more   of  jj5«fance  in  general,   fee  fltCtlOntf,    (N.  b.> 

Bnbptf,  Ci)imin,  Common^  &^toppmg3Lig;^t0>andi 

ether  proper  titles. 


[  4S  ]  jDatl). 


(A)  Inforccd  ia  what  Cafes,  and  who  may  admimjier 

an  Oath. 

The  Mirrar  i.  Magna  Charta  rpNafts,  That  no  bailifjball put  any  man  /♦ 

fays.  The     hatefayingy  nuithout  faithful  witneffes  brought  in  for  thefamem 
poiot  which 

prohibits  tharno  bailiff  put  a  freeman  to  hit  oath  without  fuit  prefeoti  is  interpretable  in  this  num- 
nert  vix.  That  mo  jvjtice^  mlnifier  of  tbt  Kimg^  or  other  fievtmrd  nor  bailiff,  have  power  to  pat  a 
freeman  to  make  oath  without  the  King's  commandment,  nor  can  receive  any  witneflci  who  teftify 
the  (hewing  to  be  true.  1  Inft.  44.  where  Lord  Coke  fays,  that  by  this  it  appears,  that  under 
this  word  balivtu  in  this  ad,  is  comprch«Adcd  crcry  jufUce,  minifter  of  the  King,  fteward  an4 
^liff. S.  F.  Co,  Litt,  l§3.  b, 

2.  Statute 


!•  Statyit  tf  Marlehridgij  ^2  H.  2'  ^^-  **•  enaffSf  That  none  B«ftre  Aii 
fiall  caufe  bis  Jree-tenants  to  /wear  agminft  their  tvills ;  for  none  ^,^f 
JkaU  do  this  wibotd  the  Kin^s  commandment*  couft  ba. 

root,  hun- 
dreds &c.  where  the  fuitort  were  jud^s,  would  conftrain  them  to  fwear  between  party  tnd  party* 
wbadi  aufchief  it  taken  away  by  this  branch  of  the  adt ;  Md  this  it  to  be  underfiood  htt^ueen  party 
snd  Mrtji  but  ID  inquire  for  the  lord  of  all  the  articles  belonging  to  the  court  baron  or  hundred*  they 
may  oe  fwotm  and  lo  axe  the  bookt  to  be  uodcrftood.     %  Intt,  142.  where  Lord  Coke  cites  a  nota- 
ble recwd  in  14  E.  i.  in  Banco  ftc.  as  fallows,  via.  Giihtrtu*  de  PiftctSek  Sf  RJcbardut  fiiut 
CmiUtlmdi  Spaldtti^  implmeitaver*  prhrem  de  Spalding  pro  eo  quod  cmmjint  lihtti  bwiinett  9 
Uwrmi  4f  taimmetua  fiut  ttntnt  lihere^  ipfe  prior  difiringit  eot  ad  corporah  facramentmm  ffMtfiand' 
fiijhi^ prgtctpu  rrgis  contra  legem  tf  cntfiut*  rtgfii  regit,  &  comtra  probilitionem  &c.  Prior  dicit 
fBod  b^ft  liiertatcm  &  regalitatem,  Quodfi  quis  capttufuerit  eum  iitroeimiot  quod  ipfe  perbalivot 
faot  iM  curia  ^la  inde  babet  cogn,     Et  quodfufer  captionem  furit  cum  manuopere  dihxmfuit  diBii 
Gilbert0  &.   Kiebardcy  qn^  ad  rel  veritatem  inde  inquirend.  pr^tjiarent  facramtntum^  qui  illud 
Jmcert  recmfarunt^  umde  die.  quod  per  eonfidetatimitm  curim  praJ*  fuerunt  ipfi  diftriQi  propter  con- 
taaptum  pr^diB*  judic,     Et  quia  in  caju  buju/modi  liber  homo  in  curia  dominifui  corporale  debet 
Jkerawmnmm  pretfiart,^  per  confuetudittem  ejufdem  curiae  ad  boc  ele&usjuerit,  fS  idem  Cllbertui  & 
Mkbardui  mom  poffknt  dedieere,  quin  per  confuetud*  ejufdem  curia  ad  buju/modi  corporate  jacramenm 
tm  eleEH fuenou»  Ce^fiderat*  ^,  qmod  prior  eatjine  die^  &  bab.  return,  averiorum,  ^  ipfi  GUI'" 
Btlmi  &  Richard!  in  mifericordia.     But  in^tbe  Uet  or  toume^  ^^Juitort  may  be  compelled  to  be 
ftoom  at  well  for  the  King  as  between  party  and  party  ;  for  tbey  are  not  libere  fenentes,  as  thit  fta- 
Ute  fpeakedi«  in  re/pe&  of  tenure  >*  but  do  their  fuit  in  refpeA  ofref!ance\  alfo  the  leets  and  toumec 
aie  the  courts  of  the  king  and  of  record  ;  and  the  court  baroa  and  hundred  court  of  other  lords* 
are  not  courts  of  record.     The  nile  of  law  is,  that  whenfoever  any  man  bath  any  thing  of  com* 
BOD  right,  and  by  courfe  of  law,  the  fame  may  well  be  enlarged  by  cuilom  and  prefcription ;  at  the 
lord  of  a  manor  that  hath  a  court  baron  of  common  right  and  by  courfe  of  law,  all  pkat  therein 
are  dcterminabie  by  wager  of  law ;  and  yet  by  prefcripdoo  the  lord  may  prefcribe  to  determine  them 
by  jury ;  and  thit  branch  doth  bind  the  king  in  hit  court  baron,  hundred  or  county  court.     In 
a  writ  of  right  patent  diref^ed  to  the  lord  of  the  manor  plea  (hall  be    holden  of  freehold;  and 
ibc  Court  in  that  cafe  may  giv«  \n  oath  {  for  there  is  the  King's  writ  of  praecipe  quod  reddat* 
vhicfa  it  pneccptum  domlni  regis,     a  Inft.  141*  143. 

3.  A  new  oath  cannot  be  Impisd  upon  any  judge,  com* 
mifllioner,  or  any  other  fubje£t  without  authority  of  parlianunt ; 
bat  the  giving  every  oath  muft  be  warranted  by  a£):  of  parUa* 
menti  or  by  the  common  law  time  ot^t  ofnfi^d.     2  Inft.  479. 

4.  None  can  examine  witnejfes  in  a  new  manner ^  or  give  an 
oath  in  a  new  cafe  without  a£l  of  parliament.  2  Inft.  719.  Marg. 
as  a  ccmunent  upon  part  of  the  ftatute  of  31  Eliz.  cap.  12.  of 
icllers  of  horfes  in  fairs  and  markets  &c. 

5.  Oaths  are.  in  two  manners;  by  compulfioni  as  before 
judges  who  have  authority  to  take  an  oath ;  or  voluntary^  by 
eonfent  of  the party^  which  is  alfo  lawful ;  as  10  £•  4.  1 1.  The 
condition  of  an  obligation  was  to  prove  fuch  a  thitig  before  J.  S. 
It  is  Bot  to  be  doubted  but  that  it  may  well  be  by  oath  before 
3.  S.  and  the  oath  being  taken  voluntarily  and  without  compuU 

fenj  it  is  lawful  enough.  Cro.  £.  470.  (bis)  Hill.  38  Eliz.  B.  ^«  [    49    ] 
in  Cafe  of  Knight  .7.  Kufliworth. 

6.  Holt  Cb.  J.  thought  that  the  cenfors  of  the  college  ofphyft'- 
nans  might  tender  an  oath  as  a  neeejfary  confiquence  of  their  ju" 
dUiel  power ,  but  he  faid  he  would  give  no  pofitive  opinion. 
12  Mod.  393.  Pafch.  12  W.  3.  in  Cafe  of  Greenvil  als*  Groen- 
reit  V.  Col^ge  of  Phy ficians. 


(p)The 
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(B)  The  Force  thereof,  where  there  is  Oatb  again/I 

Oath. 

t.  n  Y  Gljn  Ch.  J.  Trin.  i6c6.  B.  S.  if  oadi  be  made  againft 
*  ^  oath,  in  a  caufe  depending  in  Court,  this  is  a  non  liquet 
to  the  Court,  which  oath  is  true ;  and  there  the  Court  will  take 
that  oath  to  he  true,  witch  is  to  ajfinn  a  verdiQj  judgment,  or 
other  aB  of  the  Court,  and  not  that  which  is  made  to  deftroy 
them ;  for  this  tends  more  to  the  honour  of  the  Court,  and  to 
the  expediting  of  juftice.    2  L..P.  R.  47. 

2.  The  Court  will  rather  believe  the  oath  of  the  plaintiff  than  the 
oath  of  the  defendant,  if  there  be  oath  againft  oath ;  becaufe  it  is 
fuppofed,  that  the  plaintiff  hath  wrong  done  him,  and  diat  the 
defendant  is  the  wrong-doer,  and  mav  therefore  be  rather  fup- 
pofed  to  fwear  falfely  to  protedi  himlelf  &om  the  juftice  of  the 
law,  than  the  plaintiff  that  is  forced  to  fly  to  the  law  to  obtain 
his  right.    Pafch.  23  Car.  B.  R.  2  L.  P.  R.  247,  248* 

3.  Where  diere  is  a  fuit  in  Chancery,  and  there  is  aftngle 
vntnefs  again/l  defendants  oath,  'tis  not  fufficient  evidence  *to  de- 
cree againft  him,  nor  will  the  Court  after  that  fend  it  to  be  tried 
at  Taw,  where  one  witnefs  is  fufficient.  Hill.  1692.  2  Vern* 
283.  Chrift.  Coll.  V.  Widdrington. 

4.  There  being  oath  agmnft  oath,  whether  a  plea  came  in  in 
time,  it  was  referred  to  a  tnal  at  law  on  a  felgn'd  iflue,  tofatisfy 
the  confcience  of  the  Court,  and  in  the  mean  time  the  judg- 
ment to  ftand.  Comb.  3^.  Mich*  8  W.  3.  B.  R.  Collins  r. 
Lawler. 

5.  w  here  the  defendant  in  his  anfnver  denfd  notice  of  the  plnn- 
ti£Ps  title,  which  tiie  plainttff^oved  hy  one  nvitnefss  by  the  ufage 
of  the  Court  of  Chancery  it  is  not  fufficient  to  ground  a  de- 
cree for  the  plaintiff,  being  oath  againft  oath ;  but  the  courfi 
has  been  to  dsreSt  a  trial  at  law*  It  was  now  faid  by  &e  Lord 
Keeper,  that  he  did  not  fee  the  difference  between  doing  it  per 
ptiira  TLTidperpauciora',  for  to  fend  it  to  law  to  be  tried,  where 
the  jury  will  certainly  find  it  on  the  teftimonv  of  one  witnefs, 
and  then  decreeing  it  on  that  verdid,  is  the  lame  thing  as  de- 
creeing on  one  witnefs  without  any  trial  at  aU  |  and  merefbre 
dire&ed  it  to  be  tried ;  but  that  the  plaintiff  fliould  admit  the 
defendant's  anfwer  to  be  read  at  the  trial,  noi  as  evidence  (for 

^at  he  faid  it  could  not  be),  mrfbould  they  admit  it  to  he  true,  but 
to  he  fworn  ;  Jo  that  defendant  might  have  the  benefit  of  his  oath  at 
law,  as  in  this  Court,  if  it  would  weigh  any  thing  with  thejurjm 

P.  178^.  Abr*  £qu.  Cales  229.  pi.  13.  Ibbotfon  y.  Rhodes. 


(C)  In 


I 

I 

( 
I 
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(C)  In  what  Cafes  the  Plaint^ s  Oatb  is  necejfary. 

1-  TX7HEN  a  bill  allegis  the  want  of  a  deedj  and  *  feels  relief  ^^"^^ 

^^    on  the  matter  of  that  deed  by  a  decree,  there  oath  is  J^^i*,^ 
necefiary  that  he  hath  not  the  deed.  But  whera  the  bill  feeks  no  Uwgn  the 
decree,  but  barely  to  have  the  defendant  difcovcr  if  he  has  fucb  ^\/[2 
died  or  mtf  or  to  have  the  deed  produced  at  a  trial,  in  that  cafe  ^^^ ,., 
the  piaintifF  ought  not  to  be  put  to  his  oath.  Tr.  14  Car.  2.  oifyinefHty 
I  Chan.  Cafes,  11.  Anon. — ^Ib.  231.  Tr.  26  Car.  2.  Anon. —  [    50    J 
Vcm.  R.  59.  Tr.  1682.  contra.  Anon.— Nelf.  Ch.  R- 78.  Tr.  (»»««& 
14  Car.  2.  Anon.— Vern.  247.  Tr.  16  84.  Godfrey  v.  Turner,  ^^^t^fiij. 
—Ibid.  3x0.  Hill.  1684.  Nicmlibn  v.  Pattifon.^  Ch.  R.  5.  tfaeraflur. 
after  Tr.  14  Car.  2.  Anon.  "?)  ^ 

Mt  W  made  of  die  lois.  per  Koith  Ch.  J.  1  Mod.  173.  in  the  Cafe  of  Howard  ▼.  Att.  Genera].— 
Wbcte  the  ^ill  is  ibr  a  diTcovery  of  dteds  fentralljy  and  not  of  a  particular  bond  or  deed,  oath  ncoA 
not  he  made  of  the  plaintiff's  not  having  them,  per  Ld.  Macclesfield.  Ch.  Free.  536.  Trin.  1710* 
Aoo^. — *  Ftn.  R.  267.  Mich.  2S  Car.  2.  Lachwell  ▼.  Foftcr.-^Fin.  R.  444.  Hill.  31  Car.  2. 
Lsrd  Gicy  v.  Warren  9c  a!.— Vera.  iSo.  Tr.  1683.  Anon.— If  the  hiW  frekf  rtlicf  generally  upoB 
9Bf  doed  or  hood,  as  f  newtr  9k$  tmtmey  ufm  the  ^wd,  or  the  profile  if  the  Umaetnder  ibe  dud  % 
in  ihcfe  and  the  like  cafes  there  jnuft  be  an  affidaTit  \  becaufe  fuch  a  biU  docs  by  coofequence  leek 
CB  CruisiiBr  the  juriiHidion  from  the  Common  Law  to  the  Court  of  Equity.  Per  King  C.  %  Wms^ 
Bcp.  541.  Trifi«  1729.  Whitofaundi  v,  Goldin|. — And.  542.  (the  next  dry)  Saunders  r.  ScephexM. 


andDemtir« 
rerin< 


(D)  Where  a  Plea  of  the  Defendant  muft  be  upon  seePicm 

Oath.  *    '"'"''" 

ceiy 

1-  T  N  a  pUa  of  outlawry ^  or  oi  privUedge  of  the  univerfity^  as  a^ . 

^  fcholar,  defendant  fhan't  be  put  to  aver  the  plea  on  oath. 
Per  Iinch.  K.  Mich.  28  Car.  2.  i  Chan.  Cafes^  237*  Prat.  v. 
Tajlor. 

2.  Plea  of  outlawry  fliall  be  put  in  without  oath,  becaufe  of 
tlie  identity  of  perfons.  Per  Lord  Keeper.  Hill.  26  and  27 
Car.  2.  Chan.  Cafes,  258.  Matters  v.  Bulh. 

3.  The  defendant  never  fwears  a  plea  ofaformerfuit  depend- 
ing ;  but  it  is  always  put  in  without  oaui,  and  there  needs  no 
pofitive  aTerment  that  the  former  fuit  is  ftill  depending ;  for 
that  is  examinable  by  a  mafter.  Vem.  332.  Trin.  1685.  Wiling 
T.  .  .  •  • 

F«  more  of  fl)at|  in  general,  fee  acC0tmt>ara[6at|t,  iDtoH 

l2)at(|^  and  other  proper  titles. 


j^bligation. 


^  S)W?iitlotu 


flDbttsatfotr. 


,  5.   (^)  Obligation.     What  Perfons  may  make  an  Ob^^  - 
^  ""'.J^.  f  ligation,  and  to  whom. 

See  Baron     [i,  JY  feme  covert  makes  an  oblieadon  It  is  Toid.    14  H.  4* 

and  Feme.  X    ^Z,   ^    ^^  -i  ^ 

-Crtnts  30-  ">•  33-J 

(H.  8). 

See  faiti  or      [j.  So  if  a  monk  makcs  an  oblinition  it  is  md.     14  H.  4* 

— Gnnti       3'«  33*J 
(H.  8). 

See  Infant.       f  j,  jf  an  iij^„/  makes  a  deed  it  iritot  Void.  Contra  14  H*.  4. 
Deedi''(A).  33-  adjudged.] 

— Granu      (H.  I).  Feoffine&t  (£}. 

[4.  But  the  obligation  is  xwJaUe^    17  £.3.  t*  b.] 

Ce^cJ  (B)  By  what  iVi/wx. 

(D). 

If  it  appears  [j.  T  F  a  man  obliges  himfelf  by  afdfe  fumame^  he  (hall  be 
d[^ce  Aat  eftopped  to  avoid  it  %  becaufe  he  may  have  divers  fur- 

he  waa  the   names.    3  Ht  6.  25.  b.] 

Came  perfoa 

whofealed  and  delivered  it,  the  fame  is  fufficien^  and  the  bond  (hall  bind  him  :  but  oontrm  in  cafe 

•f  a  coiporation.    Arg.  i  Le.  163.  Mich.  30  and  31  Elis.  in  Cafe  of  MarriotY.  Pafcall. 

Sm  Eftoppel      [2.  So  if  a  man  obliges  himfelf  by  a  falfe  proper  name  he  (hall 
'  ^'  be  eftopped  to  avoid  it.    3  H.  6.  25.  b.] 

(C)  To  what  Perfons  it  may  be  made* 


^"rciT  ['•  A^  obligation^may  be 
SSaTc):        ^  3  H.  6.  23.  b.J 


made  to  a  feme  covert^  and  good. 


See  Fait!  or      [2.  But  obligation  made  to  a  cbanon  prefeffed  is  void.    3  H< 


(P)^ 
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(D)  By  what  Words  Oiiigations  may  he  made.  [Falfe  s^  m. 
Latin^  improper  or  unknown  IVbrds.] 

fl.   TUfEmorandum  that  IB.  have  received  20/.  of  C  witch  20/.  ^r.  OMigt^ 
^•^  /j8.  )>romj/?  /<?  pay  to  D.    In  witnefs  whereof  I  havefet  ^^'  ^^  *^; 
wjfealn  This  is  a  good  obligation.     £2  E.  4.  22.  Curiam.]  Any 

nucrds  by 
^ffhich  th*  Mwtntiom  aftht  fariiet  may  appear  are  fufficieac  to  make  the  conditioft  of  an  obligatioo. 
^  Sannd.  66u  in  Cafe  of  Butler  ▼.  WLgg. 

[2.  [&]  If  it  be  [thus  viz.]  IJhallpaj  to  you  20/.  In  ivltnefs  Br.  Obligt- 
W^  I  put  myfeal,  [it  is]  a  good  obligation.    22  E.  4.  22]  ^"^^^J  ^l]  %\ 

—Went.  Off.  of  Executors  116. 

[3.  So  thefe  words  concedo  vobis  &c.  make  a  good  obligation.  Br.  Obilga* 

[4.  If  a  man  binds  himfelf  in  viginti  nobilis^  it  is  a  good  obli-  Vp®"  fl»«^- 
pdoa ;  bccaufe  there  is  not  any  proper  Latin  word  for  npble.  2!iVf  Die!" 
Trio.  5  Ja.  B.  R.  between  Durclun  and  Vaghan.]  tionary, 

wherein 
(aobUis}  tt  fet  down  ior  a  nobleman*  and  alfo  for  theium  of  6s.  8d.  it  was  refolred  that  tiie  bond 
was  good;  and  therefore  adjudged  for  the  plaintiflT.     Cro.  J.  20J.  Hill.  5  Jac.  S.  C.  by  name  oi 
Matthew T.  Purchittty  alt.  Burchin  v.  Vaughan. 

[5.  If  a  man  binds  himfelf  In  triginti  librisy  where  it  (hould  be  ^»  tricegim^. 
triginta  libris,  yet  it  is  good.    Pafch.  17  Ja.  B.  between  Taylor  ^^^^"''^j/^d- 
aad  Thorp,  per  Curiam  adjudged.]  judged  good. 

Cumb.  60.* 
Trin.  j  Jac.  2.  B.  R.    Dennis  v,  Snape. — So  trieefim^  li&r'u.  Ibid. 

fd.  \_Bta\  If  a   man  obliges  himfelf  in  viginti   liveris   (for  ^fgfif'  w 
libris)^  this  is  not  good.  Trin.  5  Ja.  B.  R.  between  Durchin  and  j[!j°°*  ^^ 
Vagbafiy  cited  to  be  adjudged.]  c.   517. 

Mich.    1 1 
Car.  B.  R.  admitted  in  the  Cafe  of  Downs  v.  Hatliwait. — So  where  the  bond  was  in  viginti  /iitftU, 
inilead  of  libris  it  was  judged  a  void  bond  ;  cited  per  Cur.  Cro.  J.  6oj.  Mich.  i8  ]ac.  B.  K,  [m 

tiK  Cafe  of  Hills  v.  CoorKa,  as  the  Cafe  of  Partcrofs.v 

Debt  upon  bond,  conditioned  for  the  payment  of  20 1.    Upon  oyer  it  appeared  to  be   - 
^rmifr  Mgari  in  fjuadragtnUt  lih<rh;  yet  plaintiff  had  judgment.      12  Mod.  495.    L     5^     ] 
Faich.  13  W.  3.  Homes  v.  Bameham. 

[7,  &]  If  a  man  be  obliged  in  quinquegent'u  libris,  this  is  not  a  Yclv.  qj.— 
good  obligation  for  500/.  for  quinquegentis  is  not  any  Latin  £.^Hob  i^^ 
word  nor  of  any  fignification.  Mich.  4  Ja.  B.  R.  between  Party  ^^uinjuai 
and  DaU^  adjudged  upon  demurrer.    Mich.  12  Ja.  B.  fame  cafe  f#wv  //- 
in  writ  of  error.  Hobart's  Reports  165,  where  the  opinion  was,  cro'pr-o' 
that  it  was  a  good  obligation  tor  500^]  Eiis  v. 

Clerk. 

^•impe  fn  fttiMfMe  it  riot  good.  Het.  84.  cites  it- as  Patry's  C^Ct.-^SfulmfM  for  quinque  is  not 
|Md.  Yelf.  95.  HUL  4  Jac.  B.  R.  Parry  v.  Dale.— And  per  Poph.  Ch.  J.  fuiinfm  (widi  tw«  i's) 
'0  vcoagnKoiLathk  ;  but  ^uimpc  ia  ao  Latin  at  all.   Ibid. 

g.  If 


5^  £[)bitsatiott. 

r  '  **  \,  [8.  If  a  man  be  obliged  in yS//»ff^^^/ //Jm,  It  is  a  good  ob* 
^Foi.  147.^  ligation  for  700I.  for  it  is  a  Latin  word,  tho'  it  be  but  barbarous 

Latin.   Mich.  4  Ja.  B.  R,  in  the  laid  Cafe  of  Pdrrj^  faid  to  be 

adjudged  and  there  agreed.] 
K<*-  "^-  [9.  If  a  man  obliges  YAmklimfeptuagentis  £ji*  quinquagetttU 
■ame  i  ^  /i^fw"*  it  is  a  good  obligation  for  75 oL  without  pleading,  or  find- 
Walter  ing  by  the  jury  that  the  intent  was  fo.  Hobart's  Reports,  i62» 
v.PiG»aT,  between  Waller  and  Bigot  adjudged.  Intratur.  Trin.  44  EL 
iiid^rt^it  ^°^*  1 03 1  •  in  the  Common  Pleas. J 

mi  error  was  brought*  but  fays*  it  appears  not  what  was  4one  upon  it* 

Cro.J.33S.  f  10.  If  a  man  be  obliged  in/exigintis  libris  for  fexagint.  Iibri% 
mamt  oi  1^^  ^^  *^  *  8^^  obligation.  Trin.  12  Ja.  B.  R.  between  Jvliey 
Mariham  v.  and  Majbam  adjudged.    Hobart's  Reports  28.] 

Jolly 

Hob.  20.  pi.  36.  S.  C.  by  name  of  Mafdune  t.  Jolly. 

YeW.  T05.  [11,  If  a  man  be  obliged  in  fexgtntts  Rbrts  for  fexcentis  libriSy 
Dav*s,^  it  is  not  a  good  obligation;  for  fexgintis  is  not  Latin.  Mich* 
that  fezgin-  5  Ja.  B.  R.  adjudged  between  Grey  and  Davies.] 

tk  libris  is  a 

fpord  oT  no  fignification,  and  adjudged  that  the  platntiflrnil  capiat  per  billani«*~6ut  wh«re  the  wovd 
Jleiun^inta  was  ^\xxJorfexaginta^  judgment  was  given  for  the  plainti^  and  afEnned  in  error.  Cro. 
J*  33^  Pafch.  12  Jac.  B.  R.  Mariham  ▼.  JoUet. 

In fixaitnta  [i  j.  [^/rf]  If  a  man  be  bound  infexingenils  libris ^  for  feicentis 
ttnS'good!  ^^^^y  ^^^  is  a  good  obligation  ;  for  fexingentis  is  good  Latin. 
Cro.  J.  190!  Mich.  5  Ja.  B.  K.  per  Curiam  agreed.]  ' 

^reg   V. 

J.  S. — ^This  pleais  mark*d  (i  i)  in  the  original  of  Roll  as  it  is  here. 

This  bond  [12.  If  a  man  be  obliged  mfeffanta  lihru  for  fexaginta  librid^ 
^/ Cro?"  y^^  *®  good.  Hobart's  Reports  28.  adjudged  between  •  Parker 
j.zQg.Trili.  and  Kennedy.] 

'4]ac.B.  R. 

S.  C.  by  name  of  Parker  ▼.  Rcnnady. *  Hob.  19.  Trin.  6  Jac.  S.  C — S.  C.  cited  11  Mod. 

194.^5  Mod.  281.  Kt%.  S.  C.  cited  accordingly*  becaufe  it  was  an  Italian  bond,  and  no(  intended 
i»  be  put  into  Latin* 

Hob.  iS.  S-  [13.  If  a  man  be  obliged  in  tripntata  librit  it  is  good.  For 
intiy  Aa?"it  ^^^^  *•  ^^^  ^nc  fyllable  (that  is  to  &y  ta)  of  furplus  m  the  end 
was  adjudg.  of  the  word*  Mich.  1 2  Ja.  in  the  Exchequer  Chamber^  between 
•d  good  for  Tetherton  and  Loggins  adjudged.  Which  fee  Mich.  12  Ja.  B. 
foi'ed'fn     ^ch.  10  Ja.  B.  R.  Hobart's  Reports  26.  fame  Cafe.] 

error. — Ad- 
judged accordingly.  Cro.  J.  309.  Mich,  xo  Jac.  B.  R.  S.  C.  by  name  of  Biggins  ▼.  Titherton.— 
judgment  affirmed  in  Cam.  Scacc.  Cro.  J.  355.  Mich.  12  Jac.  S.  C.  by  name  of  Higgens  ▼.  To- 
therden. — Yelv.  ii^.  Loggins  v.  Titherton.  S.  C.  but  reports  it  contra  per  Cur.  that  the  plaintiff 

r  -1    nil  cap.  per  billam,  inafmuch  as  there  is  no  fuch  word  as  trigintata»  and  br  confe^uenca 

53      J  the  party  bound  in  no  fum.  And  if  a  man  be  bound  in  an  obligation  in  {limit)  and  docs 
aor  fay  how  many,  it  is  a  void  obligation ;  per  tot.  Cur.  quod  nota. 

Mo.  S64.  [i^.  If  a  man  be  obliged  in  oBogefitno  libris  for  o^oginta  K- 
^"1  s^  C.  ''"*»  ^^  is  good.  Mich.  13  Ja.  B.  adjudged  between  Vernon  and 

accordingly.   Onllow. 
—5  Mo  d. 

a^3.  S.  p.  but  CQDtn  tf  o^gtat.^S»  in  fuwfKagtfftmU  librisi  (hall  be  coaftrved  to  be  wf  all  one 

fcaf* 
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« 

fcoft  ia  aten^  with  nahiqiuiginta,  and  the  intent  of  the  ptrtles  wts  fo  (  and  adjudged  for  the  platn-4 
tiC  Cro.  J.  ^90.  Mich.  9  Jac.  B.  R.  Ellt  v.  CUrk. — One  was  bound  in  nongint.  &f  oSiog'^mit 
Jiirh;  tfie  conditicm  was  for  payment  of  four  hundred  and  ninety  pounds  with  intereft.  Judgment 
ttpQD  a  demurrer  wat  given  for  the  plaktiff*.     Lutw.  ^zx,  Mich.  3  Jac.  9-  RoOel  v.  RoiTel. 

[i  J.  If  a  man  be  obliged  in  o5tigenta  libris^  with' condition  for  oattghu  is 
pajmeni  of  40/.  tho'  this  word  odigcnta  is  not  Latin,  yet  it  is  ^^j  *?^*pU 
a  good  obligation  for  80 1.  Mich.  3  &  4  £1.  B.  Rot.  1350,  cites  t.  anno  4 
Co.  10.  Jamgj*!  0/bomc*s  Cafe  to  be  adjudged.    See  the  fame  Eiiz.  Anon. 
cafe  cited,  Hobart's  Reports  27,  to  be  adjudged  contra,  and  '^*  ^°^^. 
that  it  is  entered  Rot.  1988,  and  that  it  was  *  Fitzhugh's  Cafe,  3^4  £u^^ 
where  the  record  of  it  is  fet  forth  at  large,  and  adjudged  againft  C.  B, 
the  plaintiF.    But  the  condition  is  not  recited,  nor  any  mentioa 
of  it] 

[16.  If  a  man  be  obliged  infeptunginta  libriSf  with  condition  for 
parent  of  350/.  it  is  a  good  obligation  of  700U  Mich*  44  & 
45  £1.  Rot.  1031.  b«  adjudged,  cites  Co.  10.  James  Ofborne'9 
Cafe,  133] 

[17.  If  a  man  be  obliged  in  wiginti  libris,  it  is  a  good  oUiga-  ^-  OWiga- 
tionofaol.    Co.  10,  133.    Ofborne.]  fu^s  s^ii.b! 

«> — Bet.  S4.  S,  P.  becaufe  there  is  Cotac  colour  of  itkenefs ;  but  if  the  woi|d^  no  Latin  word» 
io  ihat  oochiog  can  be  known  what  is  intended  it  is  otherwife. 


tent  of  the  parties  appears.!  ^^'''0'  ^'*'^ 

*  *  "^  Poft^St  four 

ihiHings  and  fevcn  pence,  where  threty  was  for  thirty,  and  ponds  for  pounds ;  upon  a  denmrrcr  ic 
was  adjudged  for  the  plalntiC     Cro.  J.  607.  Hill.  18  Jac.  fi.  R.  HuIberC  v.  Long« 

fi^.  If  a  man  obliges  himfelf  in  fl^w///^/^/.  duabus  iibris,  it  is  a  Jo.  366.— 
food  ohlipidon  of  ^lU  the  condition  being  for  payment  of  261,  For  ^"^^^'sc'-f! 
diis  Aall  be  taken  as  an  abbreviation  of  x]uinquagintis,  Mich.  Dtl't  upon 
1 1  Car.  B.  R.  between  Downes  and  HaithivQie  adjudged  upon'  a  ^"d  for 
fpeciai  verdiii,  where  the  plaintiff  declared  upon  an  obligation  5^^'  }^^  ^^ 
cJf  54 1.  and  the  defendant  pleaded  non  eft  faftum,  and  thisob-  ^uanr^i^ 
Egadon  and  condition  found  in  hsec  yerba.  Intratur  Hill,  p  Car.  //^''/>.  J  udg- 

*<^ '«.]  f^^:t 

d»  infieofibility  of  the  word..   1  htr^  i€6.  HiU,  ;t7  |e  tH  Car.  2.  B.  R.  Strange  v.  Greenhili. 

t  ]o  48.  S.  C. 

[20.  If  A-  be  bound  to  afoeriffoi  a  county  in  quadr agent ^Jihrh  ^^K^^ 
&C.  with  condition  to  appear  &c.  this  being  a  bail-bond,  it  is  not  *  *^°''  *48. 
an  obligation  of  40 1.  in  as  much  as  the  word  gent,  refers  to  cen^  \w^a 
turn* J  and ib  it  is  father  400^,  than  40 1.  and  the  condition  being  i,j  quad7a- 
aUateralyCannfftJbe^  the  intent  of  the  parties p  Pafch.  1651.  between  g*tfta  Ubru 
\  Folder  and  ^ovejy  adjudged  per   Curiam,  where  the  decla-  ^*''"'<''''^ 
lation  was  for  40 1.  and  upon  oyer  demanded  a  demurrer,  and  'o^'igo'^^the 
after  argument  at  the  bar  adjudged  for  the  plaintiff,    Incratur.  Court  held 

MA.  id^o.  Rot,  430O     .  Stt- 

inipttft,  by  reafon  of  th«  grcatr.eis  of  the  fum  exprcfsM  in  the  condition,  tho*  no  moie>  v^as 

fitnd  l»  be  lent  upoD  it  S  Aod  r^  ^^^  Chancellor,  if  it  had  been  quadragextu  it  had  been  good  in 

Vpi.  XYL  *  1»^ 


53 1  ^btigaH^. 

law  for  400!. ,  *  Freem.  Rep.  16  Hill.  1676.  in  Cane,  Anon.— f  Stl.  2419  24*.  $.  C.  adjar* 
natur. Ibid.  157,  2^%.  S.  C.  adjudged  accordingly. 

[54  ]  21.  Obligation  was  fhcwn  in  debt,  ^lirhich  wzs  Noverint  &c. 
nos  T.  M.  &  J.  G.  tencmur  J.  M.  in  20 1.  if  uterq'  mjlt^  temt\ 
and  in  the  perclofe  Obligamus  nos  V  quilibet  nojlrum  &c.  wthout 
mentioning  this  claufe,  Sigillum  nuum  appofui ;  and  becaufe  it 
was  tenemur  for  teneri,  and  quilibet  for  quemlibet,  the  Court 
would  advifc  &c.    Quaere.     Br.  Obligation,  pi.  30.  cites  8  H. 

^•35- 
A  bond  was       22.  If  an  obligation  i6n/  incongrtwus  Latins  yet  it  is  good: 

Noverint'  contra  of  a  ivrit ;  for  a  man  may  have  a  new  nvrit,  but  not  a  nevj 
mni'jerfse^T  obligation.    Br.  Obligation,  pi.  71.  cites  9  H.  7.  16. 

frafms  me 

r.  K.  de  H.  in  feroebieVf,  in  com.  THT}>\t  gtttfrofoe  tenerie  it  Urnuttr  oSl/garU  Ed.  D.  dc  M.  ia 
S.  in  com.  Not.  tec.  ad  qu«im  quidem  foludonem  bene  Se  fidelitcr  faciend.  Uilgamitt  me  lueFcdet> 
&c.  iigillo  meo  figillato  dat.  tie*  vfgifiti  die  Odob.  an.  regni  regifne  domini  it'tfiri  Jac^h  Dei 
gratia  Angtliae  dec.  rexe  d<feitj^:ns  fun  de  Scoii^fexto^  de  ^^//<e  quadragefimo  fecundo  160K.  In 
debt  brought  upon  this  bond  the  defendant  demurr'd  ;  and  adjudged  for  the  plainti^:  for  there  art 
tv»0 prittcipal  tbing$  to  Se  eo/hained  in  an  tbl'igathn.  1.  ThtpartiesXo  it.  1.  The/ir«r  in  ^»4»ick 
the  party  it  hound  ;  and  both  thefcare  fufficiently  exprefs'd  :  and  tho*  falfe  Latin  will  abate  a  wiit» 
becaui^  <hc  P^^  inay  purchafe  a  new  one,  yet  it  ihall  not  deftroy  an  obligation  ;  for  he  cannot  have 
a  new  obligation  when  he  win.  Per  lot.  Cur.  Yelv.  193.  Mich.  8Jac.  it.  R.  Dodlbnv.  Kayci.*« 
Brown^*  no.  S.  C. 

23.  A.  delivers  20/.  to  B.  to  buy  prunes ;  B.  makes  a  deed  to  A- 
teftifying  the  f aid  delivery  and  receipt  \  but  the  faid  deed  has  not  a 
ivord  ofpromifey  or  teneri  or  ohligariy  for  payment  of  the  faid 
fum ;  B.  dies  inteftate :  an  a£iion  of  debt  may  be  maintained 
upon  this  deed  by  A.  againit  the  adminiftratot  of  B.  It  was  fo 
adjudged  and  affirmed  in  error.    Jenk.  195.  pi.  2. 

24.  In  quadraginta  lihis  &c.  for  libris  was  held  an  ill  and  in- 
fufficient  cblij^ation ;  for  liba  fignifies  a  cake,  and  the  dafh  does 
not  help  it ;  fb  litris  for  Uhris  is  ill ;  and  the  attorney  was  com- 
mitted to  the  Fleet  for  his  knavery.  Noy.  109.  Hill.  3  Jac.  Sher* 
ret  V.  Mallet. 

25.  Tho'  the  words  of  ah  obligation  are  mt  proper  and  apt,  yet 
\i  tXitj  TLX^fuhJlantlaly  'tis  enough.     Arg.  Brownl.  121.  1 1  Jac. 

.    in  Cafe  of  Hawkinfon  v.  SandiUnds. 

26.  In  qtiatuor  centum  I'lhris^  it  was  doubted  whether  it  was 
to  be  ir.tcnded  400L  or  104!.  and  it  w^as  adjudged  naught. 
Het,  84.  Piifch.  4  Clin  C.  B.  cites  it  as  adjudged  in  one  Ran- 
dal's Ciifc. 

27.  In  debt  the  plaintiff  declared  on  a  bond  in  triginta  &  fex 
libris  folvcnd'  &c   and  upon  oyer  the  words  of  the  bond  were, 

Ji'x  triginta  libris  ;  and  it  was  held  good,  and  no  variance  \  for  it 
ihall  be  tahen^as  one  nvord^  2  Salk.  462.  Mill.  3  W.  &  M.  B.  R. 
Henderfon  v.  Fofter. 

28.  'i'hcfe  words  in  a  bond,  In  premid.  vigin.  &  anno  rcenl 
Car.  2.  miilimo  fex  cent  feptua'  quarto,  adjudged  to  be  void  for 
infenfibility ;  and  being  infenfible,  ihall  be  rejeBed^  the  reft  be-> 
Ing  fenfe  without  fhem.  2  Salk.  462.  Fafch.  10  W.  3.  B.  R* 
Cromwell  v.  Grunfden. 

29.  \\\  moft  cafes,  where  the  gent  or  gint^  or  ttiejex  or  fept 

mre 


9re  rigbt,  the  obligation  has  been  held  to  be  well,  a  Salkt  46a.  in 
Cafe  of  Cromwell  V.  Grunfden^  cites  Jo.  48.  x  Cro.  416,  418* 
2  Cro.  338.  '  ' 

30.  A  man  bound  himfcli  in  qua Jrans  KbriSf  and  the  condition  5Mo<f.2gi. 
was  for  pavment  of  aol.  las.    The  Court  held  that  the  word  s.  c.  and 
(quadrans)  had  been  void  and  infenfibie,  if  it  had  (lood  by  it  felf,  |^  LL-* 
as  in  cafe  there  had  been  no  condition^  or  if  tixe  condition  had  Comb.  477. 
been  collaterals  but  fince  it  has  relation  to  the  condition,  they  s.  c— 1» 
would  take  it  to  be  explain'd  by  the  condition,  and  to  fignify  5    c.I?2l 
40 1.  there  being  fomewhat  like  quatuor  or  quadragint  in  it;  Where  the 
and  there  arc  cafes  as  ftrong  and  of  aS'  odd  words,    a  Salk.  462.  defendant 
Pafch.  10  W.  3.  B.  R.    Cromwell  v,  Grunfden,  JXIJaw 

in  fuch  rum» 
it  W4S  ebjefied  that  the  wofd  (fmmdrant)  wai  infeofible ;  'tis  trae  if  the  condlthm  had  beenyor  pay- 
mea  afm^nry^  fa  that  it  might  explain  what  xua*  meant  in  the  bond,  it  might  be  good  ;  but  where 
Ac  bend  is  iio{le«  or  the  condition  is  for  doing  feme  collateral  a£t  (as  in  the  prefent  cafe)  which  doth 
pot  explain  what  Turn  it  intended  in  the  bond,  there  it  is  void.  The  Court  ftaid  proceedings  till  the 
mU  vasbrought  in,  becauTe  it  might  be  well  there,  and  faid  that  1^60'  thec^nditiox  of  this  hondwat 
tolUteralf  yet  the  land  hetng  made  according  to  the  Jlatute^  by  which  it  is  enadiled,  that  none  ar«> 
itfted  by  procefs  &c.  in  which  the  true  caufe  of  adlion  is  not  exprefsM,  and  for  which  the  r  ^^  1 
dtfeodaot  is  bailnble  by  virtue  of  the  ftatute  23  H.  6.  1^9^.  10.]  ihall  be  fbro'd  Co  1-  55  J 
enter  into  a  bond  with  furetiesfor  appearing  in  any  fam  exceeding  40I.  Now  the  condition  of  thta 
bond  being  for  appearing  &c.  that  may  explain  what  is  intended  by  the  word  (quadrants)  in  the  bondi 
vib  40I.  accoiding  totheilatute.    S  Mod.  342, 343.  Hill.  11  Geo.  17^5.  Anon. 


(E)  HjofW  it  may  be  made.     *  Singh  Obligation.    \^^'l^^ 

the  plea   in 

\j..\Y  A.  acltnowledgesh^  a  bill  obligatory  that  he  oives  to  J?.  Roll  j  but  at 
^  10/.  to  be  paid  at  a  day  after,  and  hy  the  fame  bill  binds  con^dLw* 
himfelfand  bis  heirs  in  20 L  and  doth  not  ffiy  to  whom  he  binds  (Yj  and 
himfelf  ^  yet  it  is  a  good  bill  and  fliall  be  intended  to  be  bound  to  (E.  a)— — 
B.  to  whom  he  acknowledged  before  the  xol.  to  be  clue.  Mich.  s^^^^J^^T" 
10  Can  B.  R.  between  Franklin  and  others  plaintiffs,  and  Turner  the  oblig*. 
defendant,  adjudged  upon  a  demurrer.  Intratur  Trin.  10  Car.  'ion  was 
Rot.  040.  Hill.  J  640.  between  ^""^  ^*«- 

^     1-     1       J  J  T»  -I  Know  all 

adjudged  upon  demurrer.    2  £.  4.  22.J  men  that  / 

•  P.  G.  do 

Jandhmaid  (cot  faid  to  whom)  tn  the  fum  of  i6/.  and  it  to  Be  paid  to  J.  S.  the  elder^i  exrctttcrsf 
fur  tuhieh  payment  to  hr  made  I  hind  met  my  heirs  and  txecutors  (but  fays  not  to  when:},  the  de« 
fcndant  demanded  oyer  of  the  condition^  wlllch  was  (mfeer  alia)  if  therefore  the  drfcndantjhall  pay  ta 
J.  S,  the  elder* %  executwi  within  oneyear  after  his  dtalh^  the  bondjhall  be  vcid ;  and  upon  this  the 
dcCeodant  demuned.  And  Ufon  aftusent  and  deliberation  all  th(  Court  refolvcd  and  gave  judgment 
f^r  the  plaintiff  who  wa>  executor  gf  J.  S.  3  Lev.  21,  22.  Trin.  33  Car.  2.  C.  B.  Langdon  r. 
Cook. 

2.  A  man  bound  hitnfclf  to  another  f^A^j  6/.  the  third  day  of 
Max  next,  and  if  he  did  not  pay  the  6/.  the  fame  day  ^  he  granted 
hy  tbefami  died  to  pay  to  him  the  fame  day  i  o/.  and  after  he  did  not 
pay  the  6\,  the  fame  day,  bv  which  the  obligee  brought  action 
of  lol.  and  rccover'd  ;  and  fo  the  obligation  good  for  the  greacer 
fum  for  default  of  payment  of  the  lefs  fum.  Br.  Obligation, 
pi.  79.  cites  26  E.  3.  71.  and  Fitz.  Dtt.  181/ 


F  a  (E.  2) 
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(E.  2)  How  it  may  be  made*     In  the  third  Perfotu 

M  *i)li^  1 .  3  8  £.  3 .  Stat.  T/TrHffras  divers  people  are  hound  in  another  Court 
tion,  wSch  '•  ^^P'  4*  out  of  the  reahny  by  inflruments  or  otherwife^ 

wu  in  the   it  is  accorded  that  aHpcmL  oonds  in  the  third  perfon  ie  tW»  ond 

third  p«rfon,  ^/J^^  fi,^  ,^„^^ 

tion  was  that  the  parties  had  put  their  feals  to  it ;  artd  therefore  hy  award  the  plalniiiF  took  oothin; 
by  his  wfft^uod  ooU ;  Ibr  this  Aatutc  is  that  the  obligaiion  in  the  third  perfon  in  a  Court  out  of  the 
realm  ihall  be  void :  Ihit  Brooke  makes  a  qiuere  if  it  be  material  that  thefe  words  figillum  appofuit 

were  waotiiig.  %r.  Obligation,  pi  S.  cites  40  E.  3.    i. And  concordat  anno  7  H.  7.  14.  as  to 

the  feal. 

Obligation  'made  in  the  third  perfon  it  good  enough  ;  for  this  ftatute  is  that  of  bonds  made  in  a 
Court  out  of  the  teahn  4ii  the  third  perfoh  ihall  be  voiJ,  Br.  Obligation,  pi.  51.  cites  S  E.  4,  ). 
per  tot  Cur.'^S.  P.  per  Hank.  Br.  Obligation,  pi.  65.  cites  ft  H.  4.  9.  So  a  gift  made  by  decd« 
poll  in  the -thinl  perfon  s^uod  przefeiis  fcriptnin  teftatur  quod  A.  dedit,  traddidit  &c.  is  good  enough 
as  it  is  in  an  indenture.  Br.  .ObUgation«  pi.  §1.  cites  8  E.  4,-$.—— Brooke  fays,  diat  hence  it 
feems  that  boiyls  in  ffaK  third  perfon  not  made  in  Courts  out  of  tht  realm;  are  good.  Br.  Obliga* 
tion,  pi.  65. 

This  ftatute  is  to  be  intended  of  bonds  taken  in  other  Courts  out  of  the  realm,  and  (bit  appears 
by  the  preamble  of  tht  a£t ;  and  it  was  princpally  intendtdtf  the  Courts  of  Rome  i  and  fo  it  ap* 
pears  by  Juftice  Hankford,  in  2  H.  4«  in  which  Courts  bonds  were  taken  in  the  third  perfon; 
wiherefiore  fuch  ^(Vids  made  out  of  the  realm  arc  void  ;  but  other  bords  in  the  third  perfon  art  tc- 
foWed  to  be  good  jtf  inicnAires  io  the  tUird  perfon,  by  tht  opinion  of  the  whole  Court  in  8  £.  4. 
Co.  Lite  230.  «. 


[    %6    ]  (F)  If^iih  Condition.    [In  refpeft  of  the  Place  where 

Seelndorie*   ^     ^  ■-  ^     'n 

m««(A).  wrote.  J 


to 


Obiifation  [i.  T  F  thc  Condition  be  wrote  on  the  had  of  the  obligaiion ;  yet  it 
fXVb"^.        ^  «  g«»d-   41  E.  3.  10.  b.    7  H.  4.  1 1 .  b.] 

leie  feaUng  and  ddivcrr,  thus,  The  Intent  of  this  h^4  is  to  pay  10/.  fir  tofts  ;  it  is  no  good  eon- 
diiion.  Per  HuKon  and  Harvy  what  is  wrote  after ftmling  and  dcliveiy  is  no  part  of  the  conditinn. 
Hec  137.  HiU.  4  Car.  C.  B.    Taylor's  Caie^ 

(G)  By  what  Words  an  Obligation  may  be ;  Joint 

or  Several. 

•  Orig.  u  [  I .  T  F  three  hind  themfelves  tst  eorum  •  qttemlibetf  either  of  them 
(quiUbet},  1  j^jjy  Y^  £^g^  Tlonz.     34  E.  3.  Execution  129.] 

D.  31Q.  b.       [2.  But  two  of  tbctn  onh  cannot  be  ftud^  but  either  all  ought  to 

1^'  *°*  be  fued  or  one.   34E.  3.  Execution  I2j^  (Quaere  this).] 

♦  Orig.  is  [3.  If  tnvo  linfi  tbcxnfelycs  in  an  obligation,  vel  *  alierum 
is/!!  «7IZ  ^f^^"^'**  ^'^^*  makes  the  obligation  joint  or  feveral.  7  H.  4.  6.  b.] 

eerum  uofirwm^  they  ouglit  not  to  be  fucd  by  federal  precipes,  but  bflCli  Dogether,  pr  one  of  tti«a 
by  one  precipe  only.    p.  3 10.  b.  pi.  So.  (ties  Mic^  7  H.  4.  2. 

D-  3  »«•  ^-       [4.  If  '^'^  iiWthemfehrcs  in  an  obligation  by  thefe  words  Oh^ 
fi.  to.         Hgainus  nos  far  quemilbet  noflrum^  thc  •Obligation  is  joint  Sind  fe- 
Tcral.    Dubitatur.  8  H.  6.  35.  bu  1 

Is-  K 
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[5.  If  twa  hind  thcmfelvcs  in  an  obligation  by  thcfe  words  !>•  ^»<^*- 
Obligamus  nos  ^  utrumque  noftrum ^  thcoUigation  is*  joint  and  LkSt.^i. 
fevtral.    16  E.  a.  Annuity  47.]  —If  thrc« 

are  betind 


\f^  mtramjm^nfwmm^  it  »  joint  and  feveral.  Quaere^— D.  19.  b.  pi.  1T4.'*-I3bl.  8f.  pi.  42.  S.  P.--« 

Bta  if  three  bind  themfelves  ^  utrumque  eorum^  this  is  joiott  per  Auger  ;  becaiife  it  is-uncertaiA 
"who. — A.  and  B.  atd  t'ttbew  of  tbtm  du  acknou^dge  to  owe  &c.  for  lyhich  payment  they  bindthem- 
felics,  it  joint  andi«verai.     Sid.  189.  hfch.  16  Car.  2.  B,  R.    Burden  t.  Ferreri.       < 

• 

[6.  If  two  hind  themfelves  in  an  obligation  by  thefe  words,  BrownL 
Obligamus  nos  vel  ufrumqtt&  noftrum  in  the  difjunftive,  yet  the  ^J^'uiritM. 
obligation  is  joint  and  feveral;  for  the  word  vel  nftakes  it  feveral  que  ni^um 
atele<^ion.     PaCch.  11  Jac.  B.  R.  adjudged  upoa  demurrer  be-  [»  fiiidc  \%, 
twecn  Haukinfon  and  Sir  Janic&SwAckm.}  itrai    D 

310.  b.  pi. 
80.  faid  t»  hare  beeii  fo  adjudged.-— —-So  obtigaAaii3  mm  ^mtmnfipi*  n^ftmtm  without  the  wotds  In 
fiiid9.  Br,  Oblieation,  pi.  S4.  cifies-FUzh.  Annuity  47,-. S.  P.  i  Salk.  393.  Hill,  z  Anme  B.  R. 
Id  Cafe  of  Robinfon  v.  Walker. 

^  S.  P.  And  that  it  isalgoo^a»qllemtibe^i■  foIidi».  Br.  Obltgation,  pi.  86.  citts  ro  E.  3.— • 
S.  P.  Arg.  cites  it  as  fo  h/eldi  D.  19.  pi.  e  14.  andk  39^  H.  6.  9.  that  uterine  it  at  good  as  quilibet. 
iBnIf.  7Q.  in  Cafe  of  Havkimson  v.  SAMniL anus.  And  by  IXideridge  J.  the  Joint  dtlivtry 
of  the  bond  is  this  cafe  (hall  not  m^e-  it  to  b«  a  joint  bocc^y  and  not  feveral^  the  famt  being  joint  and 
fereral  by  the  law ;  and  the  whole  Court  agreed  that  th»  bond  «vaa  joint  aad. feveral,  and  judgment 
vat  g^wta  and  entered  for  the  piaintiC Cro.  J[.  j^v*  5-  C.  ad^udgf4« 

[7.  If  in  ai  charter  farf%  the  merchants  coicenant  with  the 

owners  in  this  manner,  (tnat  is  to  fay)  that  the  merchants  for 

themfelves^  their  i^e^ufifrs  oni  admimftratorSy  ami  for  every  of  them 

dfifeverally  covenant^  promife  tsA  grant  t(f  and  wth  tie  owners  ta 

fayf&rfraightofthefhip  according  to  the  fate  of  120 1,  for  every 

month  th;^  the  (hip  thall  he  in  the  f^id  voyafge  Ujc,    In  this  caio 

the  coretiai^l  is  joint  an<i  (bver^I  in  as  much  35  the  fubjedl  mat* 

tcr  is  joint  (that. is  to  fay)  the  fraight  to  be  paid  by  them  all;  C    S7     3 

an4  the  faid  wOrd3  (andfow  every  of  them)  refer  to  the  words  (do 

feveraily  cpveoant)  and  the  firft  words  (thait  is  to  i2,y)for  them^*. 

felves  l^c.)  make  it  joint.  Trin.  S  Car,  R  R.  between  Linn  and 

ifiirri/ plainti^s,  and  Cr^/;^  aud  others  defendants.    Adjudged* 

pcf  Curiam  upon  demurrer.  Intratur  Mich.  7  Car.  Rot.  10^.} 

8.  By  twoy  Obligamus  nos  isf  unumqitemque  noflrum  without  ^'-  ^Wiga- 
more  makes  it  joint  an<l  feveral.  D.  310.  b.  pi.  80.  cites  ^^^J/^e^*; 
H.  16  E.  2. 

9.  Thtee  were  bound  in  a  bond  by  thcfe  words  Obligamus  nos 
ft  quemlibet  noftrum  conjunifimj  and  it  was  holder  by  the  Court 
to  be  joint-bond,  and  not  feveral ;  for  the  word  quemlibet  is 
expounded  by  tlie  word  conjunflim.  3  Le.  206.  Pafch.  30  Elia. 
B.  R.  Wijmore  v.  Wells. 

(H)  Covenant  \or  Obligation]  Joint  or  Several. 

[l'  T  F  Ae  merchants  in  a  charter  party  coyenznt  with  the  owners  See   (G) 
feverallyy  that  the  one  merchant  will  pay  3/.  another  3/.  and  pJ-  7« — 
forf  the  refi'y  but  the  words  are  conveniunt  feparatim^  and  in  the  J|"g^^*^*°ff 
conclttiion  is  fuch  claufe,  isT  ad  performationem  omnium  ^fnpt"  declared, 

F  3  larum 
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dlfcnd**  ^^^""  conventionfm  ex  parte  pradiBorum  mercaHrum  perimpUni^ 
«n4  J.'^S.  ^^*^  V^^^^^^^  f^^catorum  pr^dlEiorum  Jeparattm  oUlgat  feipfum  pr^e^-^ 
comtfittrunt  fatis  magtftro  ^ proprietariis  in  double  the  fraight^  in  this  cafe  the 
^'u/he  ^  ^^^^  covenant  is  fevcral  by  the  words  conveniunt'feparatim,  and 
nim,  \ut  *^  '^^  P*'^^  ^y  ^liJch  quiKbct  corum  oUigat  fcipfum  &c-  refers 
tbey  or  eu  to  thc  precedent  covenant,  where  they  conveniuht  feparatim,  and 
^j/  '^j^  fo  is  alio  fevcral.  5  Rep.  Maiihe'wfon's  Cafe.   22-  b.  adjudged-] 

fucb  a  Jhipy  and  pay  for  tbtfraigbt  ice.  Thc  defendant  pleaded  in  abatement,  that  thc  other  cove- 
nantor wis  in  full  lite  nOt  named,  and  pmyed  judgment  of  the  writ.  Holt  Ch.  J.  took  a  dtverfirj 
betweep  the  words,  vis.  yf .  and  B.  convemiunt  9  quilihet  nrum  ccatwiiif  and  U.  anJ  B,  C0trve» . 
wuftt  pro  ft  fi^  yuolitt  eorum ;  for  in  this  firft  cafe  quilibet  eonim  convenit  exprcfsly  fevers  thc 
lien  ;  bat  (pro  quolibct  eorum)  fetitas  to  go  to  the  thing  to  be  done,  that  it,  that  they  both  or  either 
of  them  )»ould  do  it :  but  the  other  Juiiices  e  contra ;  and  judgment  waf,  that  the  deCendait  flioulA. 
■ufwerover.     i  Saik.  393.  Hill,  i  Anns  B.  R.  RobjoTon  v.  Walker. 

[1.  If  hi'an  tedfnfurtf  there  are  three  of  throne  part,  end  tvf9 
of  the  other  part  in  which  the  two  coitenant  jointly  afidfeverally  to  da 
a  certain  things  and /be  three  cavenant  ^io  jointly  andfeverally  with 
thefaid  two  after  the  performance  of  the  faid  thing  by  the  two  /a 
pay  to  thefaid  two  a  certain  Jum  for  every  particular  &c.  and  after 
follow  thefe  general  words  -(that  is  to  fay)  pro  vera  isf  reali  per'* 
formatiofie  ommum  articulorum  &  agreamentorum  pradictorwm  al* 
ternatim  utraque  pariium  pradiBarum  obligavitje  heredeSj  execute* 
res,  adminiftratorcs  &  affignatos  fuoi/Vi  iff'fuhter pvnaHtatemfex'* 
aginia  Hbrarum  fterlingorutn.  The  queftion  was,  wRether  ih,aii' 
aflion  of  debt  upon' this  laftclaufe'forlhe  60 1,  the  a£tion  mieht 
be  brought  againft  one  of  thc  kiA  three  only,  that  h  to  fay,  whe-' 
ther  it  be  joint  and  fevcral  as  well  %s  thc  covenant  is.  Tr.  1652. 
Judgment  was  given  againR  the  plaintiff,  fcilicet,  that  this  co- 
venant was  joint  and  ndt  fcveral  (againft  niy  opinion  j  by  the 
other  three  Judges.  But  diverfe  of  the  Judges  and  Serjeants  at 
the  tabic  at  Serjeant's-Inn  in  Fleet-ftreet  upon  the  putting  of 
the  cafe  to  them  werft  of  my  opinion.  *  Trin.  165 1.  Rot.  522.  J 
r^!v"*  [3.  If  an  obligation  be  written  in  the  name  of  twa joint  andfe^ 

anajn!etaL  y^*^^^*  and  they  feverally  deliver  the  obligation  at  fever al  times  and 
/v/jv  abondv  plocesy  yct  this  is  joint  and  fevcral.     8  H.  6.  31.] 

#/rtf  exftutex 

ft  ft  of  May,  the  •tber  the  J!rft  of  July  ;  this  is  a  joint  bond.  Lat.  6r.  Arg.  Hill.  22  ]ae.  in  Cafr 
of  the  Bilhop  of  Norwich  v.  Cornwailis. — See  Croft  v,  Harris.  ^ 

[     58    j       4.  If  a  man  covenants  with  ten^  and  with  each  of  them  to  nuike 
thefea  bankj  in  D.  and  Joes^  not  do  it,  by  which  the  land  of  two  of 
the  ten  is  furrcimded,  the  two  may  have  an  a£lion  of  covenant 
without  the  others  ;  per  Cur.     Br.  JointenantSj  pi.  72.  cits$* 
6  £.  2. 

5.  Where  three  are  bound  by  obligation  yo/Wj*  and  feverally^ 
and  each  in  toio,  the  obligee  fhall  not  have  an  aBion  agaiti/l  tiv$ 
ahncj  but  againfl  all  three  or  againfl  every  one  by  himfelf.  Br. 
Jointenants,  pi.  i.  cites  27  Ji-  8*  6. 

6.  ji.  bound  in  a  bond  to  B.  and  C.  folvendum  the  one  moiety  to 
B.  and  the  other  moiety  to  C.  'tis  a  fevcral  obligation,  and  the  re* 
Icafe  of  one  ihall  not  prejudice  tlie  other,  and  yct  by  the  pre- 

milles 


pniflcs  it  was  a  joint  contTa£l }  per  Brown.  J.  Mo.  64.  Trin. 
6  Eliz*  Anon. 

7.  Bosd  to  a  for  aool.  to  pay  lool.  to  one  and  the  other  M.  i?&ai 
looL  to  the  other;  one  obligee  dies;  quxre  if  the  whole yj/r-  f^'l^^^'r^' 

vivu.    jy.  350.   pi.  20.   Fafch*    18  Eliz.  folv*<i  per 

Cur.   that 
theiool.  farriTcs,  and  that  thofe  words9  viz.  tool,  to  one  and  tool,  to  the  other  are  void  woidt. 
D.  J  50.  Nfarg.  f\.  20. 

8-  Debt  was  brought  upon  a  bill  for  zoL  which  was  thus,  viz.  Ow.  127. 
Mtmoramdumy  that  I  Wm.  S.  have  received  of  T,  B.  40/.  to  the  ufe  \  ^'71^  s' 
cf  Jo   N,  and  M.  his  wife^  equally  to  be  divided  between  them ;  c.  Refolvti 
vjhich  faid  fum  I  achioioledge  to  have  received  to  the  ufes  aforefaid^  ^^*t  ^^^y  . 
and  the  fame  to  redeliver  atfuch  time  asjhall  be  thought  mojlfor  the  y\^^l^^\^ 
profit  and  commodity  of  the /aid  J^  N.  and  M.  his  wfe.    J.  N.  died  by  rcafon  of 
intcftate,  and  R.  N.  took  adminiftration  to  J.  N.  and  brought  »*»«  ^ordi 
debt  againa  W.  S.  for  20I.  and  agreed  per  Walmflcy,  Glanviil  2w^i''6ft 
and  Kingfmill  J.  that  this  is  a  debt  due  to  J.  N.  and  M.  his 
wife.     And  per  tot.  Cur.  if  it  be  a  debt,  it  is  a  divided  debt 
and  not  joint ;  for  there  Glanviil  faid,  that  there  may  be  fcveral 
bills  to  feveral  men,  of  feveral  fums,  viz.  20 1.  to  one  and  20 1, 
to  another  in  one  deed.     Ex  libro,    Mr.   Andrews,  D.  350. 
Marg.  pi. '20.  Mich.  41    &  42  Eliz.  Rot.    2504.      Shaw  v. 
Sherwood. 

'9.  If  three  are  natn*d  in  a  bond,  and  but  one  onlyfealsy  the  Sid.  440. 
bond  is  fingle.     x  Saund.  291.  Trin.  21  Car.  2.  B.  R.   Cabel  l^\  ^^"J 

V.  Vaughan.  '  by  name  of 

Chippel  V.  Vaughau* 

10.  Afiion  of  covenant  was  brought  by  the  herald  painters  ^  W  - 
pro  qwdihet  l^ftngnlis  eorum^  that  they  /hottld  bring  their  work  to 
fuch  aplaccy  and  that  there  fuch  work  (hall  be  done  &c.  And  bc- 
caafc  one  of  the  covenantors  did  not  bring  his  work  to  the  place 
aforefaid,  thereto  be  worked,  the  others  brought  this  afbion  &c. 
and  the  a£bion  was  adjudged  to  be  weU  brought ;  for  the  adlion 
is  founded  upon  the  work  not  being  brought  to  the  place  ap* 
poin^  for  it ;  and  in  tliis  part  the  covenant  is  joint,  and  the 
tntereil  joint.  Skin.  401.  Mich.  5  W.  &  M.  B.JR..  Saunders 
and  Johnfon.  ^ 

II.  In  iWr/;///r«£/'apprenticelhip,  Xht  father  covenants  to  pay 

the  apprenticcihip  money,  the  fin  covenant r  to  account  for  his 

7nafte?s  goods  ^  and  in  the  conclufiony^/A^*  and  fin  each  bifid  thcni' 

J'dves  for  the  true  performance  of  all  covenants  and  agreements 

therein.  Per  Cur.  The  end  of  binding  the  father  was  to  anfwer 

wrongs  done  by  the  fon ;  and  he  mull  anfwer  for  any  ;  and  the 

covenant  that  each  did  bind  himfelf  &c.  muft  be  fo  where  the 

fon  is  bound  to  perform  the  thing  for  which  the  covena4it  was 

znade,  and  this  claufi  is  ufually  infertedy  thai  the  covenants  may 

be  taken  diftributively,  viz.  that  each  of  the  covenantors  Ihould 

perform  his  part,  and  this  makes  the  covenant  of  the  fon  bipd 

the  father,  who  covenanted  for  him  as  well  as   for  himfelf. 

SMbd.  190.  Mich.  10  Geo.  i.  1724.   Whitley  v.  Loftus. 

F  4  (1)  [What 
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(I)  IWhat  (hall  be  faid  an]  Obligadoo. 

s'c^d^^'*  [r.  T  r  [a  man]  obliges  hirafclf  in  a  Jtatute  merchant  acknov^ 
nitur*-^'  ledgcd  before  the  Mayor  of  Lincoln,  if  xitcjlattite  has  not 

Ibid.  544.  the  leal  of  the  King  annexed  to  it,  by  which  it  cannot  be  a  ftatute 
*^J"**Bcd  to  DC  executed  according  to  the  ftatute  dc  mercatoribus,  yet  it 
was  wcU  ^^'^  ^  ^"  obligation,  upon  which  the  obliffor  may  be  charged 
brought  up'  in  an  aflion  of  debt ;  for  tho'  it  was  intended  to  be  a  ftatute 
on  it  as  upon  and  fo  a  Tccord,  yet  inafmuch  as  it  cannot  take  cfFeft,  it  (hall 
s.  c°  ^  ^"  obligation  in  as  much  as  he  has  feal'd  it,  and  acknowletiged 

s.  p.    But    it  to  be  his  deed.  B.  between  -^fiue  and  Haiiiuorth  ad^ 

•rterwsrds  judged.  Upon  which  judgment,  a  writ  of  error  was  brought  in 
w'nt^^frc.  ^-  ^-  H/  38.  El.  B.  R.  and  there  held  accordingly. 

verfed^  and  held,  that  it  cannot  be  fucd  as  a  bond,  becauft  it  wants  deliveiy.  Mo.  405.  Trmf 
37  Eliz.  S.  C*  by  name  of  Afcuc  v.  .Holingworth. 


.-F%  (K.)  ff^bo  fliall   be  bound  by  Obligatioa  wiihoM 

naming. 


5tc  lExfoi- 
tors 

(C.  a.   2) 
•  Br.  Obli- 
gation, pi 


15.  cites      [i.  npHE  executors  of  the  obligor  fliall  be  bound  bj  the  obligai- 

^'B?'Obii.  ^*°"»  without  naming  •  45  E.  3.  17. 

fdtion,  pi.'      [2-  So  the  ordinary  ftiall  be  bound  if  he  adminifters^    f  45  E. 


JS.citfi        3,    17.] 


(L)  What  amounts  to   an   Obligation  or  Bill  o&* 

l/gatory. 

1.    ALL  'words  which  prove  by   fpecialty,    that  the    mak^ 
^  is  debtor  to  another,  amount  to  a  fufficient  obligation. 
D.  23.  pi.  143-  Trin.  28  H.  8. 

2.  Jtny  tvordsy  by  which  the  Intention  of  the  party  may  appear^ 
are  fufficient  to  make  the  condition  of  an  obligation ;  becaufe  if 
the  words,  tho'  they  are  improper^  fliall  be  conflnied  void,  and 
not  a  condition^  then  in  feveral  cafes  the  obligation  fliall  be  (inglis 
and  of  force  againft  the  defendant,  tlio*  he  has  perform'd  the  con- 
dition of  it  according  to  the  intent  of  the  parties ;  and  the  con- 
dition being  for  the  benefit  of  tlie  defendant  fliall  be  conftru'd 
favourably  for  his  advantage.  Saund.  66.  Pafch,  19  Car*  2. 
Butler  V.  Wigg. 

3.  A  man  declared  in  debt  upon  tally  of  die  defendant ^/xT^/', 
&  non  allocatur,  becaufe  it  nvas  not  fpecialty.  Br.  Obligation^ 
pi.  67.  cites  44  E.  3. 

4.  Debt  upon  tally  againft  executors,  which  tally  nvas  feaVd 
and  writf  and  the  teuator  had  granted  to  pay  20 1.  at  2  days,  and 
tivo  fcotches  Hvere  upon  the  tally,  each  for  10/.  Per  Skrene,  the 
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wtidng  may  eafily  be  wafhM  out  by  water  or  tbe  like }  and  after 
h  was  agaeed  that  the  plaintiff  (hall  be  barr'd*  Br.  Obligation^ 
pL  8^.  cites  12  H.  4.  23. 

5.  J  owe  to  A.  B.  20 L  to  be  paid  in  watches,  AAion  maft  be 
brought  for  the  money  and  not  for  the  watches ;  for  it  is  not 
certain  how  manv  watches.    And.  117.  Hill.  26  EKz.  Anon. 

6    Abillfealcd  was,  viz.  Memorandum,  that  I  have  agreed  to 
taj  to  R.  S,  20/.   Exception  was  taken,  becaufe  the  words  of    - 
the  contra£i  are  in  the  pr^er  tenfej  but  the  plaintiff  had  judg- 
ment notwithftanding.  Le.  25,  26.  pi.  32.  Trin.  26  Eliz.  B.  R. 
Bedow's  Cafe. 

7.  A  bill  was  made  in  thefe  words.  Be  it  known  &c.  that  /  '"  ^•**. 
me  to  P.  14/.  to  be  paid  at  the  feafts  ^c.  together  with  61.  which  p7f^\2 
J  owe  him  upon  bills  and  reckonings y  fubfcribed  with  my  hand.  P.  14I.    jui^. 
brought  debt  for  20 1.  and  adjudged  againft  him,  becaufe  the  ^*^^  ^^ 
bill  does  not  make  him  debtor  for  more  man  14I.  and  the  words  [    ^    1 
(toeether  with  61.  which  I  owe  bv  bills  &cO  is  only  an  explana-  **T^  ^ 
nation  of  the  precedent  debt,  ana  an  aflent  to  pay  it  at  a  time  J^  error 
certain.    Whereupon  P.  brought  debt  afterwards  for  the  14I.  brought,  to 
Mo.  537,  pi.  70a.  Trin.  36.  Eliz.    Parry  v.  Woodward.  ^Ttthbt^ 

«  debt  of  tol.  and  not  of  14 1.  and  therefore  he  ought  to  have  couated  9Ccord\nffj^  and  at  leaft  he 
oogbc  ID  have  counted  upon  the  bill  at  it  is.     But  all  the  Judges  and  Barona  refolv'd  that  it  waa  fooA. 
«noQ{h  ;  for  there  is  14 1.  due  upon  this  bUl«  and  that  which  comet  aCter  the  folrendum  is  void  m 
Ikt  manner  at  that  which  comes  after  an  habendum.     Cro.  £.  537.  Mich.  38  1^39  Eiia.  in  Cask 
^acc.  Woodward  ▼.  Parry. 

8.  A.  B.  and  C.  were  bound  to  J.  S.  in  400I.  by  fuch  words,  "^^«  TO 
•TO.  Obligamus  nos  ad/olationem  pradi^am  Is^ Ji  defecerimus  de  folu"  ?     *'    ■ 
iione  pradi^fa  tunc  curratfuper  noSy  (sf  quemlibct  nojtrum  poena  Jla^  s.  C. 
ttstijiapul.  J.  S.  brought  debt  againft  A.  only.    The  defendant 
pleaded  that  it  was  intended  to  be  only  a  ftatute,  and  becaufe  it 

was  not  fealed  in  fuch  a  manner  as  it  ought  to  be,  with  a  feal  of 
two  parts,  it  was  void  as  a  ftatute,  and  therefore  ought  not  to  be 
fued  as  ah  obligation.  Adjudged  and  affirm'd  in  error  by  all 
the  Juftices,  that  debt  was  well  brought  upon  it  as  upon  an  oh* 
ligation,  becaufe  it  never  had  any  efie£^  as  a  ftatute.  Cro. 
£.  494.  Mich.  38  &  39  Eliz.  544.  &  Hill.  39  Eliz.  B,  R.  Afcue 
V.  Hollii^worth. 

9«   I  A.  B.  do  bind  myfelfto  C.  to  pay  to  him  all  fuch  monies  as  D*  Cro.  E.;^!, 
owes  him^  in  witnefs  whereof  &c.  and  in  the  end  of  the  bill  un-  \^^   y 
dcmeath  was  written,  that  D.  owed  C.  40  1.  and  C.  averr'd  in  johofoo  r. 
his  declaration,  chat  A.  B.  owed  C.  40 1.  and  judgment  pro  quer.  Morgan. 
Cro-  E.  561.  Pafch.  39  Eliz.  B.  R.   Morgan  r.  Johnfon.  ^^l  *)^ 

are.  Be  it' 
imwM  &c,  giaf  I  A.  B.  do  meknowMge  my  ftlf  to  kfimdehtedto  C'fif  tiUfiicbfmms  ofmwty  mm 
D,  m^  brother  in  /«w  did  owe  thejaid  C.  A.  and  a^ri  infiOc^  that  D.  then  owed  unto  hiili 
45 1.  Uc.  Walmlly  and  Kingfmill  held  it  to  be  a  good  bill,  and  the  adion  well  grounded  thereupon, 
with  this  avcrmept;  for  it  is  thereby  reduced  to  a  certainty  ;  and  although  it  be  uncertain  in  the 
words  of  the  bill,  yet  when  it  may  be  rtduced  to  a  ceruinty,  it  is  well  enough :  but  AnderTon  and 
CUpvtl  e  contra,  becaufe  it  ought  to  be  ccruin  what  and  to  whom  he  owed  it :  and  here  to  fay  that 
he  owed  that  which  his  brother  in  law  owed  is  void  ;  for  he  can^iot  be  indebted  for  hb  brother's 
debts ;  for  the  dcbti  of  D.  are  not  thereby  difcharged  notwithftanding.  But  Waimfley  faid,  that 
Ae  words  tttUunovat^  liut  he  is  iadcbud  ia  fuch  a  fum  at  his  brother  inlaw  owed,  and  yet 

thereby 


fot  0(iUgatfon 


••■ 


thsreby  the  d^  of  his  hrodier  m  not  determined.    And  tlit  like  Cafe  was  adjtt(t|ed  in  this  CoofC. 
F^Tch.  29  Elix.    Wherefore,  4ec.  adjurnaUr. 

10.  Debt  upon  a. bill,  ^x^ich  was.  Memorandum,  that  lui.  Bm 
do. acknowledge  tn^elfto  owe^  and  do  promife  to  pay  to  JJf.  ihefum  of 
loA  at  anytime  after  tie  Feqji  of  St.  Bartboiomew,  nvherifoever  he 
Jhall  require  the  fame ^  if  M,fhail  be  then  in  life  :  for  the  payment 
nvhereofi  bind  my  Jelf  my  heirs y  executors  ana  adminiflrators  to  C 
by  thefe  prefents  is^c.  In  witnefs  iffc.  And  it  was  thereupon  dc* 
murred,  and  adjudged  for  the  plahitifr ;  and  that  it  was  a  good 
bill  to  M.  by  the  words  in  the  firft  part  of  the  bill,  and  the  words 
which  oblige  him  to  G.  in  the  lall  part  cf  tlie  bill,  are  void* 
Cro.  £.  886.  Hilh  44  £liz.    Hardman  v.  John. 

il^'6^cL  *  '*  ^^^^^  ^^^^^  ^^^  ^^^  ^^»  I /hail  pay  to  B.  \ol.  it  is  a  goo^ 
22  £.'4^11!  ground  for  an  a£Uon  of  debt.    Went.  Orf.  Executor.  116. 

The  Court  i  j.  A-  by  writing  impowered  B%  to  colleB  afid  receive  bis  nwtey 
kwis  aVu^  ^^^  rents  y  *and  promt  fed  to  allow  him  looL  a  year  for  his  paim^and 
ftcVent  obli.  in  default  of  payment ,  'tbatB^fhtmld  detain  the  fame  :  and  this  was 
fMioa;  out  in  the  words  follolRring,  viz.  I  dcdireSI  and  appoint^  J),  to  tale  ofsj 
wdimeiit.**  '■^'^^'^^  ^  ^'J"  ^^^^  ^  100/.  of  lawful  money  of  Mnglandy  o^i  of  the 
Comb.  87.  fr^  msney  which  he  fhall  receive  of  mine.  It  was  argued^  that  it 
Fftfch.4}ac.  cannot  be  an  obligation;  for  that  it  was  only  a  bare  letter 
?»'  C  «l«sl  of  attorney  aad  an  authoritv,  and  no  more  5    for  there  were 

t«  ov  name  /  » *•         *.  ^   *  •  ••  i  « 

of  Throg-  no  words  to  obhge  A.  or  which  can  make  a  warranty :  and 
nonon  ▼.     therefore  if  the  money  was  not  received,  the  party  to  whom  the 

SpSiTu^!  ^^^^  ^'^'^  6^^'^"  co\iXii  not  refort  back  to  him  who  made  it.  But  it 
was  anfwer'd,  that  when  one  is  indebted  to  another  by  fimple 
contract,  which  is  acknowledged  by  deed,  an  a^ion  of  debt  will 
lieagainfl  bis  executor  \  for  any  thing  which  is  under  hand  and 
feal  will  amount  to  an  obligation,  efpecially  wliere  the  debt  is 

f  61  ]  confcfs'd;  and  that  there  are  words  in  this  deed  to  fliew 
what    money  was   due,  and    that  makes  it  a   bond:  B.  had 

t'udgment,  but  the  judgment  was  reversed  on  error  brought, 
lut  for  another  rcafon^  viz.  becaufe  it  was  brought  for  three 
quarters  falary,  whereas  tl\e  agreement  or  contratl  was  intire. 
3  Mod.  153.  Hill.  3  Jac.  2.  B.  R.  Plymouth  (Counteis)  t. 
Throgmorton. 
fi  Mod.  13.  An  aftion  of  debt  on  bond;  upon  oyer  craved,  it  ap- 

b-^ihc^naroe  P^^^^^  ^^^  ^  ^*^^*»  '^-  ^'  ^^"  '^  *^  author  ife  you  to  feife  and  fell  fo 
of  Sawyer  V.  much  as  Will  fat  tsfy  a  debt  of  ^L  1 6s.  6d.  ivhich  I  do  acknowledge  t» 
Mawgridge,  owc  to  you  T,  M.  and  to  return  the  overplus y  and  this  fliail  be  your 
iwn' heW  <^>fcharge  for  fo  doing  &c.  After  a  verdia  for  the  plaintiff,  'twas 
thatchewoni  moved  in  arreft  of  judgment,  that  tho'  this  feems  to  be  an  ac* 
oblige  is      knowlcdgment  of  a  del^,  yet  'tis  but  an  authority.     42  £.  3.  9. 

fa^  "powit  ^^^  ^^^^^  ^^'  J'  '^^  "^^"  by  writing  »//rf^r  his  hand  and  feal 
held!  that  acknowledge  himfclf  to  he  indebted  to  1*  S.  in  loool.  that  is  an  obK^ 
the  words,  gation.  By  the  whole  Court  judgment  for  the  plaintlfT.  Holt's 
hAibl  tc.    ^^P"  ^^7-  ^^^^^  ^  Annse.    Mawgride  v.  SauU. 

kuo-jviedgc  to  &c.  were  by  way  of  pareathefis ;  which  HoU  op poTed.  Judgment  fur  the  platntiff. 


(M)  Faid.    In  Regard  of  the  Words  being  Infen-  vide  (d). 

jibUy  &C. 

X.  /^^Rgation  was  by  A.  to  B.  that  the  xitiixgtt  Jhould  receive  5  /• 
^^  h  ibe  hands  of  J,  S.  This  as  to  the  receiving  it  by  the 
lunids  of  J.  S.  or  its  being  to  be  paid  by  the  hands  of  J.  S.  is 
voidj  and  A.  the  obligor  Ihall  pay  it  prefently.  Yid^  Br.  Obliga- 
tion,  pL  56.  cites  20  E.  4.  17. 

!•  Know  is^c.  that  I  A.  B>  am  hmndto  C  2).  in  the  Jam  of  fen'r. 

fer  the  payment  ofnvbichfuni  I  give  full  power  and  authority  to  the 

JkiiD.  to  keep  tbefaidfum  on  the  profits  of  the  bailiwick  of  E,  from 

year  to  year,  untH  the  fame  he  paid.    Per  Cur.  the  plaintiff  may 

bring  his  adHon,  or  levy  the  debt,  according  to  the  claufe  afore- 

£8id.   4  Le.  ao8-  Trin.  30  Eliz.  B.  R.    Goote  v.  Winkfield. 

3*  In  debt  for  lol.  the  plaintiff  declared,  that  the  defend- 
ant  concefBt  fe  teneri  per  fcriptum  fuum  obligatorium  &c.  The 
words  of  the  deed  were,  I  do  acknowledge  to  Edward  Watfon  by 
me  twenty  pounds  upon  demand  for  doing  the  work  in  my  garden.  - 

Upon  a  denxMrrer  to  the  declaration,  mis  was  adjudged  a  good 
bond.  Vent.  238.  HiiL  24  &  25  Car.  2.  B.  R.  Watfon  v. 
Siiaed. 

4.  Debt  on  bond  conditi^nedy  thai  if  the  obligee fhall  pay  20/.  in 
wumner  iand  form  following^  viz.  5  /.  upon  four  fevered  days  therein 
namedy  hut  if  default  fhall  be  made  in  any  of  the  paymentSy  then  the 
faiid  obligation  fball  be  void,  or  otherwife  to  (land  in  full  force  and 
virtue.    The  defendant  pleaded  that  tali  die,  &c.  non  folvit  5I. 
&c.  and  upon  this  the  plaintiff  demurred.    It  was  argued  that 
the  firft  part  of  the  condition  is  good,  which  is  to  pay  the  mo- 
ney, and  the  other  is  furplufage  void  and  infenfible ;  but  if  it  be 
not  Yoidf  it  may  be  good  by  tranfpofing  thus,  viz.  Jfhe  dopay, 
then  the  obligation  fhall  be  void*,  if  default  fhall  be  made  in  pay- 
ment, then  it  fhall  be  good.    The  Court  were  all  of  opinion,  that 
judgment  fhould  be  given  for  the  plaintiff;  and  the  Ch.  J.  faid 
he  doubted  whether  the  Cafe  of  39  H.  6. 10.  [which  fee  at  (N)« 
pL  I.J  was  law.    2  Mod.  285.  29  k  30  Car.  2.  C.  B.   Wells  v. 
Wright. 

5*  An  obligation  to  John  Games  the  elder  was  thus,  viz*  vide  (E) 
Knew  all  men  that  IP.  G.  do  fland boiind  (but  fays  not  to  whom)  pi.  i.  Marj, 
in  thefum  ofi6L  and  is  to  bepaidto  J.  G.  (the  obligee)  the  eldet^s  ^'  ^' 
executors  \  for   which  payment  to  be  made  I  bind  me,  my  heirs  and 
executors,  (but  favs  not  to  whom).    The  condition  likewife  was 
long  2ndfen6le/s  m  divers  recitals,  and  inter  alia  recited  a  devife 
of  8/.  by  afirangerj  to  be  paid  to  fohn  Games  the  elder,  within  one 
yeor  after  his  death.  If  therefore  the  faid  P.  G.  (the  defendant) /5fl// 
pay  to  f,  G.  the  etder's  executors  within  one  year  after  his  death,  the  f    67,     J 
ieiuljSall  be  void.     Upon  demurrer,  it  was  held  by  fome  that  the 
^voros  [John  Games  the  elder's  executors]  fhould  be  disjoined, 
tnd  itad  thus^  vi2:.  {J-  G.  the  elder  his  executors)  and  (hould  be 

taken 


6a  lS>bUQ&tion. 

taken  [as  if  the  words  were]  Jf.  C  the  elder  ^nd  hh  txerutorr. 
Others  held  that  the  words  (the  eldef^s  efsecvt^rs)  ihonld  be 
wholly  rejeEfed  as  voidy  and  then  the  words  (hall  l>c  read  (to  he- 
paid  to  John  Games  only) ;  for  he  cannot  have  executors  in  his 
Kfe,  according  to  Cro.  J.  358.  Goodman  v.  Kkight  whcrcthe 
infcnfible  words  in  an  obligation  are  rejefted  as  void,  and  the 
covenant  read  in  the  fenfible  words  oiily ;  and  judgment  was* 
jgiven  for  the  plaintiff.  Per  tot.  Cur.  3  Lev.  ai,  22.  Trin. 
33  Car.  2-  C.  B.    Langdon  v.  Goole. 

6.  Tbcyi/w  in  the  obligation  wadt  exprcfsM  by  infcnfible 
words,  viz.  in  pntnid*  vigint.  which  being  infcnfible  were  rejeft-  . 
ed,  the  reft  being  fenfible  without  them,  or  at  leall  made  fo,  by 
being  explained  by  the  condition.  2  Salk.  462.  Pafch.  10  W.  3. 
B.  R,  Cromwell  v.  GrunfJem 

(N)  Void*    By  reafon  of  Mifiake  in  the  Wordt. 

S.  C.  cited    I.  T^EBT,    The  obligee  was  bound  in  too  I.  upon  crmfition 

v!fch"^'i*^'  '^^^  ^f  *^  ^'^  "^^  ^V  ^^  '^^  ^^^'^^  ^°  ^'  ^^^^  ^^  ohligatiotK 

Car.  2.  in  Jhould  he  void  &c.  And  in  debt  he /aid  that  he  did  fwtpof  the  60  K 

CafeafBut-  Judgment Jl  aBi»  ;  and  a  good  plea  per  Littleton.  And  Prifct 
S^'^C  ^1^  laid  that  this  cafe  was  adjudged  in  his  time,  quod  nota^  becaufe 
Carth.  1 59.  the  words  were  as  above,  and  yet  the  irttent  nvas  contrary^  viz. 
per  Bridj-  that  if  the  obligor  pays  60 1.  that  the  obligation  fliall  be  void, 
"ho  fold*  it  *"*  otherwife  (hall  be  in  full  force.    Br.  Obligation,  pi.  42. 

Ihoiild  have   CltCS  39  H.  6.  10. 

been  if  be 

iidy  but  we  ought  to  judge  according  to  the  purport  of  the  worda  parohc  font  pie»;  a^jl  pots  iiord 

Hobart's  diftinction,  that  'tis  a  legal  intent  we  muft  go  by,  and  not  a  mend^I. S.  C.  cited: 

1  Sid.  ic6.  Hill.  14&  15  Car.  a.  B.  R.  *  in  Cafe  of  Yxrnon  v.  Alsop.  But  there,  ic^.  it  wa« 
adjudged  contra  ;  the  obligation  being,  that  iftbe  defendant  pay  the  plmhtiff  %  m.  pn  nveek  till  tb^ 
f mil  fun  of  *]  I.  10 1,  be  paid,  w'z^  cti  tverj  Satagrd^;  ^fld  if  be  fail  of  payment  at  any  ant  day t  tb^ 
then  tbf  bond  to  be  void  Stc.  The  defen^amt  pleaded  that  he  did  not  pay  at  fuch  d^y  {'upon  which  ik« 
plaintiff  demurred,  and  aftpr  adviitmcnt  fcveral  terms,  it  was  adjudged  that  the  obligation  was  fin- 
gle,  and  the  condition  repugnant  and  void.  ^  t  Lev.  77.   S»  C.  accordingly. — Raym.  6S.  S.  C. 

accordingly. — Vide  ^M)  Well*  v,  Wright. S.  P.   For  when  the  condition  recites  a  debt  {as  ia 

this  cafe  it  did)  and  after  lays  an  obligation  pot  to  pay  itg  'tis  la  that  repugnaQL  %  Salk  463.  Mich* 
7  Annae.  B.  R.  Wells  v.  TrcguOn. 

Br.  Nuga-  2.  Debt.  The  obligation  was  Noverint  univcrG  Jcc.  7.  S.  /r- 
c.te^si!'  \!:  "^^  ^  ^W/^/7r/  jr.  in  lo/.  folvendtim  eidem  J.  where  itftioul4 
—The  foU  be  eidem  W.  and  the  plaintiff  counted  fplvcVuluin  &c,  and  did 
vendum  is  not  fay  to  whom  J  and  per  Cur.  he  Jhail  fay  fohendum  to  W.  not- 
fcan  bTtn"  ^ithftanding  the  default  \n  the  obligation  ;  for  the  obligation  is 
tended  to  good  Hvithout  any  foh(fid^m^  or  day  of  payment,  and  the  folvcn* 
the  obligee,  dum  to  J.  \s  furpltjfagej  and  does  not  make  the  obligation  void. 
^^«;g^°|[;,  Br.  Obligation,  pi.  47.  cites  4  E.  4.  29. 

4  E.  4- 

Hr.  Obllga.  J.  If  /  flOT  bound  to  J.  N.  in  10 1.  folvendum  to  me^  this  foU 
cUesslc.^-1  ^^"dunti  is  void,  and  the  obligation  good  and  payable  irnme* 
$.  P.  and    diatcly.   Br.  Conditions,  pi.  172.  cites  21  E.  4.  36.  per  Vavifor. 

this  (hall 

tike  cficd  bjr  the  premli&s,  and  the  folTudum  fliall  be  void.    Per  Glin.  Ch.  J.  1  Sid.  7^. 


i^bligatiotf*  X6i 

fddL  i6«8.  6.11.  fa  Gtfe  of  Anfty  ▼.  Briim For  the  plamttff  may  Jcchre  on  a  folfendum  to 

i^atdL  Finch.  Max.  23,  b. — PL  C.  141.  b.  cites 4  E.  4.  29. — ^4  Le.  248.  Aig.  cues  4  £.  4.  29.  b. 

4*  ifmf  if  obligation  be  folvendum  in  trafiwo  de  dotmfdayy  it  is 
dielike,  per  Brian.    Br.  Obligation,  pi.  58.  cites  21  E.  4,  36. 

5.  The  condition  was,  nobereas  the  above  bounden  &c.  Ihall  [    63     ] 
and  will  &c.  inftead  of  i/^ ^This  is  a  void  condition,  the  fame 

being  altogether  infenfible  and  not  compulfory  as  it  ought  to  be, 
and  fo  the  obligation  Hngle  and  without  condition,  a  Bulf.  133* 
Mich,  1 1  Jar.  MkTker  v.  Crofs. 

6.  Ob%ation  concludes,  that  the  rW//«9/f  of  the  obligation  2Saund.78. 
ihall  be  void,  where  itfliould  be  the  (obligation)  omitting  (con-  s  ^f*~ 
dftwn)  yet  good    Sid.  456.  Pafch.  aa  Car.  a.  B.  R.   Malcverer  s.  c.—l 

t.  UawJLfby.                                                                                   Vent.  39. 
'  s.  s. . 

2  Keb.  625.  S.  C. 

(0)  Void.   In  refpea  ofOmiJions  of  Words.       *'  (*•• 

>•  A  Man  was  bound  in  writing  to  deliver  20  qttarttrs  of  corn  to  '»  iiticlef 
^^  the  plaintiff  fuch  a  day,  to  the  performance  of  nuhich  he  ^^^  b?  '^ 
^^uttdUmffifin  loof.  and  did  not  fay  to  whom,  and  yet  well,  per  fa-d,   /#> 
Car.  for  it  ihall  be  intended  to  the  plaintiff;  but,  per  Littleton,  ^'*^  "«•• 
the  count  eugbt  to  be  that  he  bound  hhnfelf  to  the  piaimiff  by  thefe  ^''f^Ji'^gl;; 
tnrds  &tr.  rebearfing  the  nuords  cftbe-de/d.  Br.  Obligation,  pi.  46.  whom)  In 
toes  2  £.  4.  ao-  *"<>'• '®  ^ 

forfeited 
«#6«  due  frccfif  ary  pari  ofshrfr  artlc/ispn  either  Jiit^  l>ut  dl«i  not  fay  upon  doe  proof  of  the  bremeh 
^tke  amclc*^  yet  madcijotti  by  coollrudioo.  Lutw.  441.  Mich,  i  Jac  2*    Watts  v,  Pitt. 

2.  Debt  upon  indenture  of  covenants,  made  by  H.  abbatem 
beate  Marie  de  W.  and  in  the  end  it  was,  ad  quas  conven- 
ticmcs  perimplendas  H,  abbas  de  W.  obligatfe  Jkc,  in  lol.  and  did 
n^  fay  prediBus  H,  abbas^  and  yet  well ;  for  it  fhall  be  itttvided 
iiefame  abbot  who  was  named  before  ;  quod  nota*  Br.  Obliga- 
tion, pi.  52«  cites  I  f  £.  4.  2. 

3.  Ad  fuam  feV.  ohligo  me  per  prefentes  dat.  &c.  and  fays  not  See  Fakt 
fplU  meofigillat,  nor  in  cujus\  yet  if  a  feal  be  put,  the  obliga-  a!?dthcnote» 

tton  is  good;  per  2  Juftices.  -  D.  19.  pi.  113.  Trin.  28  H.  8.  there.— 1. 
Anoo.  s«  P-D'i-  T. 

pl.  4.  cireo 
5.  C— ^Tited  per  Portman  J.  to  h*w  Veen  lately  ruUd,  and  fays  that  the  words  teneri  ^  jirmittr 
f^ari  Buy  be  ijipplied  by  uroris  fttrporting  tfa*  frmt .     D.  2ft.  b.  pl.  140. 

4»  The  obligor's  fobTcribing  his  name  tothe  bond  is  fudicient,  ^  B^^p-  s*^^ 
iXKwithftanding  that  his  chriftian  name  is  blotttd  or  left  blank  in 
tfcebond.    Cro.  J.  a6i.  Mich.  3  Jac.  B.  R.  Dobfon  v.  Keys. 

5.  If  a  man  bintls  bis  heirs  to  pay  a  fum  of  money  (and  does  "^o*"  «»  waa 
mtbind6imfel/),xlnsi9y^d,  Arg.Show.379.Pafch.  4  W.&  M.  h-^h.^rTut 
<ffes  Hob.  1 30*  Oats  v.  Frith.  as  part  of 

himfclf,  and  « 
jSuttSoTt  hcgiAAU^  muSb.  binfelf*  Hob.  130.  Tt'uu  iz  Jac.  Oats  ▼.  Frith. 

6.  If 


65  jDUigatfon. 

6.  If  J.  S.  be  bound  in  •  • .  •  lUru  (with  a  blank  or  fpace)^ 
and  not  (hewing  in  how  much^  it  is  not  good.  Per  tot.  Cur. 
quod  nota.  Yclv.  225.  in  Cafe  of  Logging  v.  Titherton. 

7.  Wher'fc  the  heires  were  mentioned  only  in  the  condition^  ^nd 
not  in  the  obligation,  the  Court  would  not  intend  a  real  lien 
againft  the  heir,  tho'  he  be  bound  by  the  obligation  of  his  an* 
ccftor  uniefs  he  be  exprefsly  named  •,  tho*  otherwife  of  an  exe- 
cutor who  has  effed:s  i  and  therefore  judgement  was  arretted. 
2  Saund.  136.  Trin.  22  Car.  2.  Barber  v.  Fox. 


f    tf4    ] 


(P)  Where  the  OhligsXions^  sltc  joint  or  feveral^  or 

both.    Rules^  Pleadings  &c. 

i.\XTliEKE  two  are  bound  each  in  the  nuhoU^  and  are  itn- 
^^  pleaded  upon  it  uf  on  Joint  fracipey  and  the  one  appears^ 
he  (hall  not  be  compelled  to  anfwer  without  his  companion  % 
contra  if  he  had  impleaded  them  hy  feveral pracipes*  Br.  Dette, 
pL  197.  cites  48  £  3*  I. 

2.  Debt  upon  an  obligation  againft  N.  who  faid  that  he  and 
4tfeme  were  bound  et  uterque  in  folid*  \  the  defend^wt  faidy  that  the 

feme  took  to  baron  E.  to  whom  E,  the  plmntiffbas  releafid  all  oBions 
by  the  deed  which  hejhewedy  judgment  &c.  and  the  plaintiff  faid ^ 
that  at  the  time  of  the  making  the  obligation^  the  feme  was  covert  of 
W*  fo  he  can  never  have  a£lion  againft  her  judgment  &c.  and 
the  opinion  of  the  Court  \i'as,  that  it  Is  no  bar.  So  of  an  obliga- 
tion made  by  J.  and  a  monk,  and  tlie  plaintiff  releafes  to  the 
monk.    Br.  Dettc,  pi.  73.  cites  14  H.  4.  29. 

3.  In  debt  upon  an  obligation  the  defendant  pleaded  to  the 
writ,  ^hdtj.  5.  was  bound  with  him  not  nam'd  &c.  and  the  plaintiflF 
faid  that  J.  S.  was  within  age  &c.  the  defendant  vras  compelled 

to  anfwer  alone.  Br.  Dette,  pi.  75.  cites  14  H.  4.  3*2. 

4.  In  debt  upon  a  bond  again/l  yf .  it  is  a  good  plea  to  the  writy 
that  he  and  N.  were  Joint  obligors  y  without  any  traverfe  that  ho- 
was  obliged  alone.    Br.  Brie?,  pi.  179.  cites  22  H.  6.  4. 

5.  So  in  debt  againfl  a  priory  to  fay  that  he  and  the  covent  made 
the  bond  without  any  traverfe.  Bui  Brook  fays,  it  feems  that  if 
it  was  in  bar,  as  it  is  to  the  writ,  he  ought  to  traverfe  it.  Br.  Ibid* 

6.  In  aflife.  Where  a  man  is  bound  to  tiooy  the  one  diesy  the 
other  brings  acliony  and  he  divhires  thi^t  the  other  is  dead\  this  is 
fufhcient,  tho*  he  docs  not  fay  before  the  writ  purchafed ;  for  if  it 
be  otherwife  the  defendant  may  allege  it  \  per  Newton.  Br. 
Count,  pi.  38.  cites  22  H.  6.  ii. 

7.  In  debt  againft  J.  N.  upon  a  bondy  and  he  demanded  oyeroi  it, 
and  had  it,  in  which  were  t%t»  other  obligors  y  by  whidi  he  de^ 
manded  Judgment  of  the  county  becaufc  it  was  a  joint  bond,  and 
the  others  were  not  named,  &  npn  allocatur;  by  which  he  faid 
that  it  appeared  by  the  bond,  that  the  other  two  are  bound  who 
are  not  named.  Judgment  of  the  writy  8c  non  allocatur ;  for  this 

IS 


U  AQ  Jbrm  of  pltsdisgt  hutJhaU/ay  infaBy  that  hi  and  the  vther  - 
tvio  made  the  bond,  who  are  dive  mt  namedy  judgment  of  the  tvrit\ 
^uod  nou.    Bt.  Bric^  pi.  a6,  cites  28  H.  6.  3. 

8.  Where  there  ase  two  joint  obligors,  and  the  obligee  gives  a 
longer  day  of  payment  to  one  01  them,  and  in  the  mean  Xxm^fues  the 
other y  a  icrbpsena  may-  be  brought  by  that  other;  for  it  is  for 
the  fame  debt,  and  if  the  one  had  paid  all,  or  if  the  obligee  had 
sgi^d  to  accept  the  money  from  one  .who  is  indebted  to 
one  of  the  obligors,  the  other  joint  debtor  (hall  have  advantage 
thereof;  per  the  Ld.  Chancellor.  Br.  Confclence,  pL  3.  cites 
9  £.  4.41. 

9.  If  three  are  hound  (5*  quilibet  in  totOy  and  one  is  impleaded  for 
^  debt,  and  the  plaintiff  recovers ^  and  after  impleads  another  of 
^cm,  the  firft  recovery  is  no  bar ;  for  ;t  is  no  fatisfaAion ;  con- 
^ranr  if  the  plaihtifF/ai(^/  execution  by  tjie  recovery ;  note  the  di- 
^^ty.     Br.  Jointenants,  pK  31.  cites  4  H.  7.  8. 

10.  Ify^/zr  <ir^^/iM/ by  obligation /0/»//y,  i^  Mterque  eorum per  b.  P.   And 
A  the  obligee  may  charge  any  of  them  by  themfelves  feverally  s  but  if  this  wm 
be  impieads  two  of  them  they  may  abate  the  writ  5  for  if  he  will  j||;'^^^'' 
charge  any  of  them  jointly,  he  ought  to  charge  all  the  four.  Br.  of  the  writ 
Obligation,  pK  94,  cites  10  H.  7.  16.  »fter  they 

were    out- 
laved,  and  had  foed  charter  of  panlon  and  fcire  facias  upon  iC>  and  there  pleaded  this  upon  the  firft 
•Jigioal.     Br.  Dette,  pU  69.  cites  11 H.  4.  z  i. 

II-  J.  S.  mafler  of  the  fraternity  of  D.  and  his  confreres  grant  [  65  J 
lo/.  aitntatytj  A.folvendum&c.  In  cujus  rei  teftimonium,  7.  S. 
tbe  mafler y  and  confreres  put  their  common  fealy  and  the  f aid  J,  S. 
folium  fuum  appofuit  t^c,  A.  ihall  have  aftion  againft  the  corpo- 
ranon  only ;  for  tho*  the  mafter  might  charge  himfelf  alone,  by 
teafon  of  his  2  capacities,  yet  this  does  not  charge  him  alone, 
°^uic  all  arc  the  ivords  of  tbe  corporation^  and  nofeveral  words 
t)y  him  only  ;  and  where  the  words  are  joint,  tlic  jlcveral  fealing 
Wfnot  make  an  obligation  feveral.     Br.  Faits,  pi.  106.  cites 

12.  ^i^UloftioJ^iiat.mzv  be  referred  to  both  their  feals,  and 


ent«>Y^^  ij:^    . — »  '"•*••  "»"  II  "c  an  obligation,  yet  it  being  jointly  •■-•.v  •- 

ttpon*  it         A^  v^*  Tcfolved  and  affirm^  in  error  that  debt  lay  declaration 
onlv  vr^o  ^'^d  that  the  declaration  againft  one  of  the  obligors  is  good,  and 

J^mrtiSff    -"''."8^'  *^*^'  '^^  ^^^^«  ^f  ^^^^  obligation  are  '.fj^'^^ 
ity  er  ff    .    /        *^    ''^^  "^^  appear  that  the  other  ttuo  did  everfeal  parttofwear 
''-^^yare  alive,  which  ought  to  befbewn  by  the  defendant ^  ^^'^^^^ 
ve  the  advantage ;  for  othcrwife  the  Court  will  not  ^^!^^l  *][ 

intend 


'■^^ 


65  id^bUgatioit. 

Che  bond,     intend  it.    Croi  E.  494.  Mich*  38  &  39  Elis.  sbd  ifiU.  39  Elis^ 
Mmed*-.^  ^-  '^^    ^^^^^  ^-  Hollingworth. 

the  wric  Trin.  ii  Car,  ?.  B.  R.  Chappcl  r.  Vaughan — ^At  anodierdayitwii  tdjtidged  fbrihcpkUi* 
tiff ;  but  defeadast  might  have  pleaded  his  ffedai  manar  in  abatement.   4bid. 

14.  If  two  are  bound  fererally  and  jointly  to  me^  and  I  fue 
them  jointly,  I  may  have  a  capias  againft  them  both,  and  the 
deeib  or  efcape  of  one  Ihall  not  dyhharge  the  other  ;  but  I  cannot 
have  a  capias  againft  one  and  another  fort  of  execution  againft  the 
other  s  becaufe  tho'  they  are  two  fevcr^  perfons,  yet  they  male 
but  one  debtor  when  I  fue  them  jointly.  But  if  I  fue  themjer 
veralhj  I  may  fever  them  in  their  kinds  of  execution  \  for  tno' 
the  obligation  be  but  one,  yet  the  originals,  the  fuits,  pleadings, 
judgments,  and  executions  are  fo  divers  as  if  they  were  upon  i^ 
veral  obligations  $  but  yet  fo  as  if  a  very  fatisfadion  be  had  of 
one,  or  againft  the  {heri£F  on  an  efcape  of  one,  the  reft  may  be 
relieved  on  an  audita,  querela.  Hob.  59.  in  Ca£e  of  Fofter  v» 
Jackfon. 

.  15.  Debt  for  91/.  I2x.  8^.  upon  a  bill  obligatory,  dated  jft 
May  &  Jac.  folvend  ift  November  following :  ui^  defendant  de- 
mands oyer  of  the  bill,  which  is  entered  in  haec  verba  \  Be  it 
Inown  chat  %  W.  C.  do  acknowledge  myfelfto  owe^  and  to  be  in^ 
debted  to  J.  F.  and  fVJ  S.  in  thefum  ojgiL  12 u  8</.  to  be  paid 
the  jirfi  of  November  following ;  for  which  payment  to  be  maae^  I 
Jnnd  jnjfelfio  J.  F.  in  looL  dated  &c.  And  it  was  thereupon 
idemurrcd ;  and  whether  F.  ought  to  bring  the  a£lion  for  the 
100/.  or  both  of  them  for  the  91/.  12/.  8d.  was  the  queftion; 
trt  adjournatur.  Cro.  J.  291.  Trin.  9  Jac.  Foxhall  and  Sands 
V.  Cordcroy. 

16.  If  three  are  bounds  and  the  affion  is  brought  againft  twop 

the  plaintiff*  ought  to  Jbew  that  the  third  is  dead.    2d.  If  two  or 

duee  are  bound,  and  one  dies,  the  a£lion  cannot  be  brouoht  joisitJy 

againft  the  furvivor^  and  the  executor  of  him  that  is  dead.    But  liF 

three  are  bound  jointly,  and  a^ion  is  brou^t  againfi  two  without 

•^Sid.  4to.  fpeaking  of  the  third,  it  was  doubted  if  it  he  not  good  ;  for  it  may 

Cai?*«*  B  ^  ^^*'  "*^  ^*'^  never  fealed.     3d.  J£ obtiga^wnht  made  to  three, 

K.  s.  p.  in  2nd  two  bring  aSHon^  they  ought  to  *  fliew  that  the  third  is  dead. 

Cafe    of      4th.  If  two  or  three  are  bound  jointly^  and  one  dies^  the  executor^ 

Vau'h^i/'    '^  deceajed  is  utterly  difcharged.    Sid.  238.  HUl.  16  &  17  Car.  2. 

*"^  I'  B.  R.  Ofborne  v.  Croibern,  &  aU 
s.  P.  But  ly.  In  debt  on  a  bond  againft  one,  it  appeared  that  another 
m[rfif*hUe  ^^  bound  with  him,  and  for  that  reafon  the  defendant  demur* 
pleaded  his  red,  but  adjudged  fo|-  the  plaintiff^;  for  the  defendant  cannot  dt^ 
[  $6  ]  mur  in  fuch  cafe,  Mnlefs  the  other  obligor  be  averred  to  be  living, 
fpeclal  mat-  and  alfo  that  he  fealed  and  delivered  the  bond.  Vent.  34.  Trin. 
l^rlS:  2«  Car.  2.  B.  R.  Cabel  v.  Vaughan. 
421,  s.  c. 

by  nameof  Chappel  y.  Vtughan— i  Sau<id.  291.  S.  C.  ace. — ^Where  plaintifr  declarei  againft  one 
up^  a  dcedt  bj  which  it  appears  that  another  wat  bound  with  him,  it  fliati  not  be  intended  tbat 
^  other  fealed  ui^eft  averred  on  the  defendant*!  fide  ;  odicrwirt  whJere  the  decUnsioa  ia  upon 


lUOttof  record.    Vent.  1^6.  Trin.  23  Car.  2.  B.  R.  io  Cafe  of  Pvtt  t.  Noiworthv,  citcf 
It M hdd p«r  Cur.  mCA&TWAicHT's  Cafe,  als.  Bond  v.  Cartwright. 

18.  jinJ  if  «!i^  3/  bound  to  two,  one  obligee  cannot  file  unlefs  Hard.  i9«. 
ht  avers  that  the  other  is  dead.  Vent.  34.  in  Cafe  of  Cabel  v.  naicCh^B 
Vaughin,  cites  165 1.  B.  R.  Levit  y.  Staniforth.  cites  28  H.' 

19.  Occ  obligor  is  fu*d  to  judgment,  and  thereupon  z  fi.fa.  6.  3.  36H, 
and  the  money  levy'd  by  the  iherifF,  and  this  is  pleaded  by  de-  ^^'  ^  ^* 
fendaat  the  co-obligor,  and  held  ill.     Where  a  fcire  facias  or 

debt  is  brought  on  the  judgment  againft  the  party  himfelf ;  fuch 
plea  may  be  good ;  for  he  ihall  not  pay  twice.  But  a  co-obligor 
can  plead  nothing  but  fatisfadlion  actually  made  of  the  deot. 
2  Show.  394.  Mich.  36  Car.  a.  Dyke  v.  Mercer.— -Ibid.  498. 
Arg.  cites  the  Cafe  of  Blomfield  v.  Usewick,  5  Rep.  86. 
Mo.  459.  3  Cro.  478.  Whitacre's  Cafe,  i  Cro.  75. 

20.  Where  two  are  jointly  bound  and  012^  dies,  you  ravSkfue  . 
thefurvivor,  and  cannot  bring  an  action  againft  the  executor  or 
adminiftrator  of  him  that  is  dead  \  but  if  bound  jointly  and 
federally  'tis  otherwife.  a  Vern  99.  Pafch.  1689*  Anon. — ^In 
the  firft  Cafe  plaintiff  muft  fet  forth  in  his  declaration  that  the 
other  is  dead.    Sti.  50.  Mich.  33  Car.  Blackwell  v.  A(hton. 

21.  If  one  be  dead,  there  the  declaration  againft  the  other 
alone  is  good ;  and  upon  non  ejl  faBum,  he  fhall  not  have  the 
advantage  ;  becaufe  this  is  his  deed,  and  a  feveral  deed  \  but  be- 
caufe  the  lien  is  joint,  there  if  it  be  plepided  in  abatement,  that 
another  fealed  the  deed  wlio  is  not  named,  and  is  yet  living, 
juxigment  (hall  be  given  againft  the  plaintiff;  but  if  it  was  upon 
a  contrad  &  nil  debet  pleaded,  there  without  queftion,  the  de- 
fendant might  give  in  evidence  that  the  contra£l  was  between 
him  and  A.  B.  &c.  not  named  %  and  upon  this  it  would  be 
againfl  the  plaintiff;  per  Holt  Ch.  J.  Skin.  280.  Hill.  2  W.  &  M. 
B.  H.  in  Cafe  of  Boulton  v.  Sanditbrd. 

22.  A.  executrix  and  rejtdimry  legatee  of  her  former  hufband, 
lends  lool*  to  B.  and  C  for  which  fhe  took  a  note  in  her  own 
name,  and  a  bond  in  J.  5.*/  name  m  truft  for  herfelf.  After- 
wards A.  marries  B.  this  is  no  extinguijhment  of  the  bond,  as  ic 
would  have  been  had  it  been  in  her  own  name.  2  Vern.  ajo. 
Pafch.  1693.  Cotton  v.  Cotton. 

2  J.  There  is  a  difference  between  a  bond  jointly  iknd  feverally, 
and  a  recognizance  joint  and  feveral ;  for  upon  the  bond  you 
can't  fuc  both  jointly  and  feverally,  but  upon  the  recognizance 
you  may  J  per  Holt  Ch.  J.  6  Mod.  197.  Trin.  3  Annx.  B.  R. 
ui  Cafe  of  Fanfhaw  v.  iMorrifon, 


(QJ  Good  or  nor,  where  the  Sclvendu?n  i%  to  a 

Stranger. 

!•  TP  A.  be  bound  unto  J^  S.  in  an  obligation  of  20 1.  and  in  if  a.  Mud 
the  obligation  itfelf  it  is  thus,  to  he  paid  vnto  J.  IX  this  bimj^lfm 
obligation  is  not  good,    Trin.  24  Car.  B.  R.    Tor  to  J.  S;  ic  *^''"^- 
Vol.  XVI.  G  cariujc 


66 1  .       wultgatioiu 

folwnd*  t9  cannot  be  good,  the  obligor  not  being  bound  to  pay  him  die 

MraH'ger^l   lo  1.  in  whicH  hc  is  bound;  for  the  folvcndum  is  to  J.  D. 

payment  to    And  to  J.  D.  it  Cannot  be  good ;  becaufe  if  A.  pay  not  the  20 1. 

C.  is  a  piy-  J.  D.  cannot  fue  for  it ;  for  A.  is  not  bound  unto  him  by  the 

Anf:!?,^'    obligation,  and  fo  the  obliffation  is  void  to  all  intents;  and 

And  man  o  »  o  ..i  ••  i-j 

aaion  upon  where  a  deed  Can  have  no  operation  m  law,  it  is  utterly  void, 

1  ^7  ]  ^^^  i^  ^s  ^s  ^^  "o  ^uch  4^^^  ^^^  ^^^n  made.  Sed.  (ju.  for  I  fee 
it,  the  count  no  rcafon  why  it  fhould  not  be  a  good  bond  ;  it  is  a  common 
«"a  w***  *^^>"g  *"  covenant  j  or  if  it  had  been  in  the  condition  of  the  bond 
ioivcnd'  to  to  pay  money  to  ajlranger^  there  had  been  no  doubt  in  the  cafe. 
B.  Arg.        2L.  P.  R.  251. 

6.  Mod.  ^ 

228.  Mich.  3  Ann.  B.  R.  in  Cafe  of  Roberts  r.  Harna^e.-^— cites  4*E.  4.  19.  £  Keb.  8i.-»And 
per  Cur.  if  A.  makes  a  bond  to  B./olvrnd*  ta/ueb  ferjun  ax  B.Jhall  apfint.  If  B.  does  appoint 
oae,  payment  to  him  \%  a  payment  to  B.  and  if  B.  appoints  none,  it  iball  be  paid  to  B.  himfeU.  ibid. 

2  Keb.  8r.  2.  A.  was  bound  to  the  ^een  foivend*  to  J.  K.  to  the  ufe  of  the 
fha^the*^  ^«tf^/i.  In  debt  brought  upon  this  bond  the  defendant  dc- 
Court  in-  murrcd  ;  and  it  was  faid,  that  the  folvend'  to  the  ftranger  is 
din'd  that  void,  as  well  as  if  it  had  been  to  the  obligor  himfelf ;  and  the 
?ffi*ent  Court  inclin'd  that  judgment  Ihould  be  for  the  plaintiff  for  this 
words  of  reafon  ;  but  adjomatur.  Sid.  295.  Trin.  18  Car.  2.  B.  R.  The 
obligation,  Queen  Mother  v.  Challoner. 

and  that  « 

the  Queen  might  declare  on  an  obligation  |enerally  to  herfelf,  notwithilanding  the  payment  \m 

CD  another  for  her  ufe. 

* 

6  Mod.  118.  3.  A.  is  bound  to  J5.  in  /^oLfolvend.  to  his  attorney  or  his 
*•  ^'  aiCgns.    This  bond  was  declared  upon  as  payable  to  A.  himfelf, 

and  held  good ;  for  teneri  made  it  a  debt  to  A.  and  confequently 
it  may  be  paid  to  him  ;  a  folvend'  to  any  body  clfe  would  be  re- 
pugnant. 2  Salk.  659.  Mich.  3  Ann.  B.  R.  Roberts  v.  Harnage. 


^  (R)  Forfeited  or  difchar^d  by  what  Entry ^  Evtc^ 

t/on,  &c. 

For  an  M^  I.  "pvEBT  upoH  an  obligation  for  payment  of  rent  re/erved  upon 

VoiTe  'ap-  ^  ^^f^fifir  yors  made  by  the  plaintif  to  the  defendant  /  the 

fGrthn*d\     defendant  faid^  that  before  that  the  plaintiff  any  thing  bady   J.  Nm 
tvas  feifed  and  had  i/Jhe  the  plaintiff  and  tivo  other  daughters  and 

9*9  9^9  9      *        M  '  /Y*  I*  9  §  V#^*fs  9  W     ^*  9 


lor  where 
he  is  K«und 
in  to 


^  j^  died ;  and  the  plaintiff  entered  into  all  and  leafed  to  the  defendant 

vay  4 1,  and  rendering  the  renty  and  he  was  bound  to  pay  it,  and  before  any  day 

he  pays  3  1.  of  payment  the  two  other  daughters  enter^di  judgment  fi  adio. 

the  oSiga-  ^"^  ^^^^  ^^^  opinion  was,  becaufe  by  the  entry  into  two  parts, 

tiooisior-  the  rent  Ihall  be  apportioned,  and  the  defendant  has  not  paid 

fcited.  Ibid,  the  third  part  of  the  rent  according  to  it,  therefore  the  oUtga" 

fT^tftTms  ^'^"  is  foffeiti'd.     Br.  Obligation,  pi.  6.  cites  2o  H.  6.  23. 

there  that  iftht  entry  had  drfeatrd  tbt  eflaU  •/ the  fUiniiff  in  the  ^bole,  that  then  tht  UJ:^tI«m 
ktiJ  Pftn  dijtbarged  iM  ail.     Ibid., 

2.  Oblations  were  leafed  which  ivere  afier  refum^d^  and  admit* 
ted  that  this  is  a  good  plea  in  bar  in  deot  upon  an  obligation  for 

.    performance 


. 


Dbligatlon.  67 

performance  of  the  covenants  in  the  indenture  of  Icafe  on  the 
part  of  the  Icffce.     Br.  Obligation,  pi.  39.  cites  21  H.  7.  6. 

3-  If  a  man  be  -bound  to  paj  the  rent  referred  uponfuch  a  leafe 

ftr  years  made  of  the  land  by  tnc  obligee  to  the  obligor  \  if  the 

tiligee  eaters  into  parcel  of  the  land^  the  obligation  is  difcharged 

for  the  non-payment  during  this  time.     Br.  Obligation^  pi.  76. 

cites  4  H.  7*  6.  per  Brian  and  Keeble. 

4.  If  a  man  be  bound  in  a  bond  depending  upon  covenants^  or 
upon  a  leafe^  if  he  can  avoid  the  leafe  or  covenants^  then  this  is 
an  avoidance  of  the  bond.    Br.  Obligation,  pi.  88. 

5*  Bond  to  perform  covenants  in  a  leafe ^  one  whereof  was  to 

jtoy  the  rent  at  the.  day. ^-Debt  was  brought  for  non-payment 

of  the  rent. ^By  tiie  recovery  the  obligation  is  determined* 

Cro.  £.332*  Trin.  36  £liz.  B.  R.  Andrews  v.  Wood. 

6.  judgment  is  a  good  plea  in  fatisfacfion  of  a  bond ;  per  Cur. 
12  Mo<L  248.  Mich*  10  W.  3.  lloe  v.  Nedhani. 

(S)  AJJignment  of  Obligations,  C   68   J 

!•    A  FTER  affignment  of  a  bond,  the  money  in  equity  is  the 
^^  affignee's,  znd  payment  to  the  obligee  after  notice  of  the 
aflignment  is  not  good.     2  Vem.  540.  Hill.  1705.  Baldwin  v. 
Billingfley* 

2.  J.  gave  bond  to  the  defendant  C.  of  250 1.  for  payment  of  A  oond  U 
no  1.    The  defendant  affigns  that  bond  to ,  the  plaintiff  in  faiif-  ^|*^""^„j, 
fa£kion  of  a  debt  of  56 1.  and  to  indemnify  him  againft  a  bond  JJ^/anH^"** 
he  was  bound  in  as  furety  for  the  defendant  C.  and  at  the  fame  whenaffign. 
time  the  plaintiff  C.  gave  a  note  to  the  defendant  to  indemnify  ^^j^'^^^^j 
him  againft  a  debt  of  50 1.  to  Jewel,  in  which  the  defendant  'witlihg  ' 
C  was  bound  as  furety  for  the  plaintiff.     Lord  Chancellor  dc^fime  equity 
creed  the  plaintiff  to  have  the  benefit  of  the  bond,  and  thereout  *^'^™^'jj! 
to  difcount  the  debt  to  J^wel,  the  note  being  (as  he  faid)  in  the  ^^hiigee, 
nature  of  a  defeafance  to  the  bond  ;  and  although  the  aflignee  a  Vern. 
comes  in  upon  a  full  and  valuable  confideration,  yet  he  mufl  7^5-  -^^^^ 
take  the  bond  fubje^  to  the  fame  equity^  as  it  was  in  the  obli-  \l^  y\  5.^." 
gee's  hands.     2  Vern.  692.  Trin.  1715.  Coles  v.  Jones  and  foa. 
Coles. 


(T)  AgreemenL  In  what  Cafes  the  Condition  of  a 
Bond  being  to  do  fome  A6t,  it  (hall  be  decreed 
to  be  executed  in  Specie^  or  only  as  a  Condition. 

t.    A  ITER  the  ftatute  of  32  H.  8.  a  tenant  in  tail  binds  himfelf 
"^  by  obligation  or  recognizance  not  to  make  a  leafe  for  21 
years  or  three  lives;  if  he  makes  fuch  leafe  it  ihall  be  good^  but 
the  bond  or  recognizance  is  forfeited.  Jenk.  120.  pi.  41. 
2.  An  agreement  contained  in  the  condition  of  a  bond^  (han't  be  a  bond  of 

G  2  turn'd  ^^^^-'SJ' 
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•/■5000/.  tiirn'd  into  a  collateral  execution,  by  decreeing  the  land.  Ch. 
7Z7fA     Cafes  188.  Mich.,2a  Car,  2.  Bagg  v.  Fofter. 

ti  y,  S,  in  coniideration  of  J.  S'  mArrving  A.*s  daughter  to  fettle  one  third  of  whatever  efiatejhvuld 
Ci,me  to  him  upon  the  death  of  A.*t  Jatber  upon  the  faid  J.  S.  and  his  daughter,  within  three 
months  after  his  the  faid  A.*s  father's  death.  The  father  of  A.  died,  and  the  third  part  of  the 
cftate  which  came  to  A.  was  i6oc>l.  per  ann.  Parker  C.  decreed,  that  the  condition  of  the  bond 
fhould  •  htfpecifieally  performed  :  for  the  defign  of  thift  agreement,  of  which  this  bond  was  an  eri* 
dence,  was  to  make  a  Ujiing  provijlun^  which  could  never  be  fatisfied  by  the  forfeiture  of  the 
penalty,  which  in  fuch  cafe  woulu  be  aSl  the  hufband's,  and  fo  no  proviiion  for  the  wife  or  children. 

10  Mod.  5 If.  Hobfon  v.  Trevor — --2  Wm*«  Rep.  191.  Mich.  1723.  S.  C. *  S.  P.  10  Mod. 

462.  Mich.  6  Geo.  i.  Blupdei  v.  Barker. 

p  Mod.  62.  3.  The  authorities  arc  many  in  this  Court,  that  bonds  have 

fon»8  Cafe"  ^^^  confidercd  as  evidences  of  agreement  ^  and  obligors  held  to  a 

—a  Vcm.  fpecifick  performance,  and  not  allowed  to  forfeit  the  penalty  ; 

394.  Gar-  per  Parker  C.  lo  Mod.  ci8.  Mich.  lo  Geo.  Parks  and  Wilfon. 

diner  v. 
PuMen 

1^^1.^700.  [For  more  of  SJbliption,  fee  iafflffiimenr,  CouHfticnsf, 

(0tdnt£(  (G),  and  other  proper  titles.]  ' 


[  69  ]  fl)ccupann 


I  1 1 


(A)  Occupant.     Of  what  EJlaU. 

Ik  Roll.  R.     [i.  T  F  tenant  by  the  curtefy^  or  tenant  in  dower  grant, over  their 
123.  contra  X  gftatg^  and  grantee  dies  during  the  life  of  cefty  que  vie, 

obl^ftlon  ^^  there  fliall  be  an  occupant,  though  the  eilate  be  created  by  the 
to  It.  law.     Co.  Litt.  41.  b.] 

[2.  If  lejfeefor  life  leafes  to  the  lejjor  in  reverfion  infee^  and  to  the 
heirs  of  his  body  for  life  of  the  leffeey  and  after  lejfor  dies  living  the 
lefice,  the  heir  of  the  body  fhall  be  a  fpccial  occupant ;  for  this 
was  not  any  furrelider.     i8  £.  3.  44.  b.] 

[3.  If  tenant  for  life furrenders  to  the  remainder  in  tail^  who  dies 

during  the  life  of  the  lejjte^  there  (hail  not  be  any  occupancy  ;  for 

by  the  furrendcr  the  ellates  were  conjoined.  Contra.  42  E.  3,  10.] 

[4.  If  remainder  in  fee  enter  r^  ana  be  an  occupant ^  he  fliall  be 

faid  an  occupant  during  the  life  of  cefty  que  vie.  41  £.  3.  Ko. 

may  be  collefted.] 

S.  C.  cited        {.5«  If  a  man  leafes  to  two  for  their  lives,  ^  diutius  eorum  v/- 

4  R«P-  7i«    venti,  and  after  the  lejfees  make  partition,  and  then  one  dies,  yet 

*ou  he^"      t^icrc  fliall  not  be  any  occupancy  of  his  eftate }  but  the  leubr 

Cafe.  *      may  enter  5  for  the  words  (et  .diutius  eorum  viventij  arc  void, 

not 


not  being  more  than  the  law  fays,  and  by  the  partition  the 
jointure  is  fevcrM.  30  Aff.  8.  adjudgcil.] 

6.  A  leafe  is  made  to  J.  S.  to  hold  to  him  and  hit  ttffignsfor  bis  ^-  C- «^«* 

won  life^  and  for  the  life  of  A.  and  B. ^Tlie  queltion  was.  If  ^^,]  mjcH. 

his  eftate  was  determined  j  becaufe  one  cannot  have  a  greater  3^/^39 
cftatc  of  freehold  than  his  own  life.     But  Anderfon  and  the  pj^jj^jj^g 
▼hole  Court  held  clearly,  that  it  is  a  good  limitation,  and  he  ^^  Aidwick, 
has  an  eftate  for  all  their  three  lives ;  for  though  he  himfclf 

cannot  have  an  eftate  but  for  his  oM^n  life,  yet  he  may  have 
it  to  grant  to  another,  and  the  habendum  for  their  three 
lives  is  a  good  limitation,  and  by  his  death  the  eftate  is  not  de- 
temiined,  but  occupanti  conceditur.  Cro.  £.  182.  Pafch. 
32  Eliz.  B.  R.  Utty  Dale's  Cafe— alias  Uvedalc's  Cafe. 

7.  Father  had  eftate  for  his  oivn  and  his  two/ohs  lives ;  he  Brldgmaii 
tjffigns  it  to  trujiees  to  the  ufe  of  himfelf  for  life,  remainder  to  his  ^h.  ].  faid, 
wife  for  life,  (if  his*two  fons  live  fo  long)  remainder  to  the  ufe  father  had 
of  one  of  the  fons  and  his  heirs.  The  queftion  was,  Whether  m  cftatc  for 
alter  the  wife's  death  it  fliall  refult  to  the  father,  or  the  furviving  three  lives, 
trujee  Oiall  have  it,  or  the  heif  fhall  be  fpecial  occupant.  Cart,  'eyed^h^" 
46.  Trin.  17  Car.  2.  C.  B.  Tinker  v.  Lidco^t.  land  after  to 

•    the  ufe  of 
bimfclf  for  life,  and  to  his  wife  for  life*  during  the  livei  of  his  Tons  &c.  why  (hould  not  all  go  out 
of  Che  father,  as  in  Ch  u  d  l  1 1  's  Cafe  ?  Ibid. 

8.  No  occupancy  ftiall  be  of  copyholdy  without  fpecial  cuftom.  IfcopyhoU 
6  Mod.  Mich.  2  Ann.  B.  R.  Smartle  v.  Penhallow.— — 1  Salk.  ^^uurvU^ 

l88.  S.  C.  diett  there 

.  ih^l  be  no 
•caipnt,  but  the  lard  Jkull  enter,  x  Salk.  iSS.  S.  C.  »        ■■  Nov.  47.  S.  P.  in  Cafe  of  Salter 
».  Butler. 


(B)  ^gainjl  whom  there  (hall  be  an  Occupant  upon  [    1^  3 

the  Eftate. 


f  I.    A  Gainft  the  King  there  (hall  net  be  any  occupant ;  becaufe  ^f.*»  <J**« 

^^  mtllum  tempus  occurrit  Rfgiy  and  therefore  no  man  fliall  JJ^^^  i,*,  j,/ ' 

gain  of  the  King  by  priority  of  entry.     Co.  Lit.  4 1 .  b.]  letters  pa- 

tents ot  the 
Kmg,  there  (hall  not  be  any  occupancy.     Arg.  2  Roll.  R.   123.  Mich.  17  Jac.  in  Cafe  of  Skclle- 
kornev.  Hiy. 

fa.  If  lepefor  life  enters  into  religion^  there  (hall  not  be  any 
occupancy  ;  dui  leffor  may  enter ^  becaufe  he  is  dead  in  law.  1 8  £. 
3. 48.  b.] 

[3.  But  if  leflee  for  life  grants  over  his  efaie  and  then  enters  into 
religion^  it  feems  that  there  fhall  be  an  occupancy  ;  for  other- 
wife  he  may  by  his  own  aft  defeat  his  own  grant,  as  Litt.  96. 
If  diflcifor  enters  into  religion,  the  dcfcent  to  hit  heir  fliall  not 
lake  away  an  entry. . 


G  3  ^(C)  Gcn«. 
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(C)  General.     Of  what  Thing  it  may  be. 

Vaugh.iQe.  [  i .  »T»HERE  citlnot  be  any  occupant  of  any  thing  which  Ues  in 
in  Cafe  of  1    rrrant.  and  which  cannot  pafs  without  deed  ;  becaufe  every 

Smallbrook.  occupant  ought  to  Claim  by  a  que  ejtatey  and  aver  the  Itje  of  cejty  que 

—The  fole    v/^.   Co.  Lit.  4I.  b,] 

means  that 

the  law  gives  to  one  to  gain  an  eftate  by  occupancy,  is  by  entry;  but  no  entry  can  be  in  an  ad^oxv 

Jotii  rent^  or  any  other  iJI>ifig  that  J/ei  irt  grant,     Bridgm.  94.  Arg.  ciies  20  AiT.  3S.  12  H.  7.  16. 

«-- — See  Vaugh.  187  to  2c6.  Hoi^en  v.  Smallbrook, 

Mo.  664.—  [2,  There  cannot  be  a  general  occupant  of  a  rent.  Contra  33 
1  RolK  R.     ^^-  4-] 

123.  S.  p.  Arg. For  none  can  make  a  title  to  a  rent  to  have  it  ^ainft  the  tertenaBt,  unlefs  he 

be  p^rty  to  ^he  deed  or  conveys  a  fufficient  title  under  it      Cro.  E.  901.  Mich.  44  and  4^  Elis. 

B.  R.  Salter  v.  Butler. -R^wr  was  granted  ftf^^.yir  3 //v«,  yvYio  dies  wtbout  di/f*fition  iivimg 

tejty  que  we  :  grantor  (hall  hold  the  land  difcharged,  becaufe  occupancy  can't  be  of  a  rent ;  for  it 
can  only  be  of  lands  which  pafs  by  livory,  whereby  the  freehold  pafled,  and  (hall  not  revert  agaia 
till  the  limitation  be  determined)  and  it  is  for  the  fake  of  a  praecipe  of  a  ftranger.  6  Mod.  6S« 
Mich,  z  Anne  B.  R.     Agreed,  in  the  Cafe  of  Smartle  ▼.  Penhallow. 

[3.  A  fetne  tenant  for  life  of  a  copyholdy  the  reverfion  being 
granted  over  to  B,for  ///>,  remainder  to  C.for  life  cum  acciderit 
pojl  mortem  furfitnt^redditionem  vel  forisfacturam  of  the  feme^  and 
after  baron  furrenders  to  the  ufe  of  B,  for  his  lifey  to  whom  the 
lord  grants  it  for  his  life,  and  fo  he  is  admitted  tenant ^  and  after 
dies.  In  this  cafe  C.  (hall  not  have  it ;  becaufe  his  eftate  is  not  to 
•  Foi.  151.  commence  till  after  the  death>  furrender,  or  *  forfeiture  of  the 
"         feme,  and  the  feme  here  is  alive,  and  has  not  made  any  furren- 
der or  forfeiture,  and  the  feme  has  right  to  it  by  plaint  in  nature 
of  cui  in  vita  :  but  the  lord  in  this  cafe  may  retain  it  in  his  proper 
hands,  or  difpofition,  during  the  life  of  the  baron^  as  an  occupants 
D.  9  E.  264.  f.  38.] 

4.  No  occupancy  (halt  be  of  a  renjt,  nor  of  an  eftate  created  by 
Jaw.  Arg.  Bulf.  136.  cites  15  E.  3.  F.  tit.  Sci.  Fa.  pi.  17. 

5.  Rent  was  granted  to  2  for  life  of  J.  If  they  die  living  y. 
the  rent  is  extin^ ;  for  there  is  no  general  occupant  of  rent  \  but 
if  they  had  granted  their  eftate  to  M.  there  M.  ihall  have  this 

f    71     ]  living  J.  D.  186.  pi.  I.  Marg,  cites  Mich.  41  &  42  Eliz.  per 

Walmlley  and  Anderfon  in  Crawley's  Cafe. 
i.':alk.  18S.       6.  No  occupant  can  be  oi  copyhold  virithout  fpecial  cuftom. 

Agreed.  6  Mod.  68.  Mich.  2  Annas  B.  R,  Smaiitle  v*  PenhaUow. 


s.c. 


•  This  in  *  (D)  Spedaly  of  what  Tiding  it  may  be. 

RoU  is  (0\ 

fi.    A   Special  occupant  may  be  of  a  rent.  18  E.  3.  44.  b.  33. 
*^  AiT.  4.] 
Mo.  664.  [2.  As  if  a  rent  be  granted  to  another  and  his  heirs  for  the  life 

pi.  807.       ^f  y.  5.  jjig  }^t\r  after  his  death  Ihall  hare  this  rent  as  fpcci*al 

occupant. 


occupant.  P.  7  Tac.  B.  tJct  Curiam,  between  Whilkings  and  44  ^"»-  _ 

l^a^W.]  inC.fcof 

Salter  v.  Butkr— Pter  Fleming  Ch.  J.    In  fuch  cafe  the  heir  taht  motky  dtfeenty  hut  as  btir  ny* 
wMiiar,  mnd iy  HwdUtiom  only.     BuU.  135.  fiowles  r.  Poor.  Ibid,  137.— -Cio.  J.  ilu 

Th&.9jic.  B.  R.  S.  C. 

[3.  Kzn  annuity  be  granted  to  another  and  his  heirs  for  the 
life  of  J.  S.  if  the  grantee *dies  during  the  life  of  J.  S.  his  heir 
ihail  hare  the  annuity.  19  £.  3.  56*  Agreed.] 

♦  (E)  Who  fhall  be  faid  to  be  the  Occupant.       l^^l^^ 

[l.  TF  tenant  pur  outer  vie  males  leafe  for  years  and  dies y  the  If  tenant 
^  leflee  for  years  being  in  poffefllon  Ihall  be  the  opcupant>  Py*"  *"^'' 
and  his  leafe  is  extind.  M«  10  Ja.  B.  R.  per  Curiam,  between  iJ^^for 
Chamberlahie  and  Ewer.]  ye«n«  the 

remainder 
ht  yean,  and  tenant  for  yean  enterst  aind  then  the  tenant  pur  auter  vie  dies,  here  the  tcnjnt  for 
jean  fhall  be  an  occupant*  and  yet  his  term  for  years  is  not  drown 'd  by  reafon  oi  the  mefiie  re- 
Aaifldcr  for  yean;  tor  in  fome  cafes  a  term  for  years  and  a  freehold  miy  well  Itand  together  in 
Me  and  the  fame  perfon.     Per  Williams  J.  2  Bull.  12.  in  Cafe  of  Chamberlain  v.  Ewer. 
Waif.  Comp.  Inc,  cap.  44.  pag.  815.  -Leffee  puraucer  vie  Uafi*  at  wtl  f  fern*  tovertf 

lefffc  pur  auter  vie  dies;  her  baron  (hall  be  occupant.  Per  Twifden.  Sid.  34.7.  Mich.  19  Car  2. 
Geary  ▼.  Bcarcroft LeiTee  at  will  thdll  be  occupant.    2  ItoU.  R.  123.  Skellikome  ?.  Hay.——** 

Cia  j.  554.  SkellitDo  r.  Hay. 

• 

fl.  If  a  man  leafes  for  years y  and  after  by  covin^  to  the  intent  t§  *  Brownl. 
ixtinguijb  the  leafe ^  ntakes  leafe  to  an  ancient  man  pur  auter  vie  *|J^'  .^'J^* 
tabodiesj  itieems  the  leflee  for  years  (hall  be  occupant.    But  is  Eiii. 
it  fcems  by  reafon  of  the  covin,  that  his  leafe  for  years  ihall  be  ^dams't 
laid  to  be  in  efle  againft  the  leflee.  M.  lo  Ja.  B.  R.J  ^•^•* 

1 3.  If  leffee  pur  auter  vie  leafes  for  years^  and  leffee  f^r  years  d.  328.  b. 
males  leafe  at  luilly  and  after  leffee  pur  auter  vie  diet,  the  *  leffee  at  Pj^-.  '^« 
viill  being  in  poflTcflion  (hall  be  the  occupant,  and  not  the  leflee  ^^^^'^  ^i,^ 
for  years ;  but  he  (hall  have  it  in  nature  of  a  reverflon,  and  fo  the  -~Paim.42! 
leafe  for  years  is  not  extin<ft.  Mich.  loja.  B.  R.  adjudged  be-  Bo>vyer  v. 
twccn  Chamberlayne  and  Ewer.]  Wm.'TtI, 

Ragget  T.  Clerk.——*  S.  P.  and  he  need  not  make^  claim ;  for  he  has  the  occupation  of  the  land  ; 
and  (his  differs  from  the  cafe  where  a  man  comes  cafuallv  to  the  land,  or  hawks  there  $  for  they 
uc  not  any  occupancies ;  per  Crooke,  Doderidge,  *  and  Haughton.    J.   i  Roll.  R.  123.  Mich. 

X7J1C.  Skellekorue  V,  Hay. S.  P.   Can.  59.  61. S.  P.  The  freehold  by  operation  of  law 

u  caft  upoa  him  ;  but  this  he  (hall  hold  and  enjoy  fubjedt  unto  the  leafe  for  years ;  ^caufe  he 
caooot  have  and  enjoy  this  e(bte  of  freehold  but  in  the  fame  manner  as  the  tenant  pur  auter  vit 
hcU  and  enjoy'd  the  fame,  and  he  held  the  fame  fubje^  to  the  leafe  for  years;  but  if  there  had 
b»n  no  leafe  at  will  made,  then  by  the  eftate  of  occupancy  felling  upon  the  termor  for  years  the 
^holi  is  prefently  in  him  by  operation  of  law,  and  fo  by  this  the  term  for  years  is  drown 'd,  exii^dt. 
aadgote.    2  Bulf.  12.  Chamberlain  v.  Ewer. 

[4.  If  tenant  pur  auter  vie  dteSy  and  J.  S.frf  enters  and  claims  [72     ] 
it  in  the  right  of  J*  D.  yet  he  himfelf  fhall  be  the  occupant  j  for  s.  P,  per 
the.hw  refts  the  occupancy  upon  him  who  firft  enters,  which  ch"S^^and 
cannot  be  dcvefted  by  the  aft  of  the  party  en  Pais.  M.  io  ja.  cite,  s.  c.  • 
B.  R,  per  Curiam,  between  Chamberlain  and  Ewer.]  v^uth.  195. 

J.  MminiJlratQr  can't  be  an  occupant  of  a  rent*cbarge pur  auter  HoWen^'r. 

G  4  W,  SmalilMook* 


72  siDccitpant 

Cix>.  E.90%  vi/,  but  after  the  death  of  the  mntee  it  pafies  to  the  benefit  of 
4/ Eii»t*  ^^  tcrtcnant.  But  if  grantee  had  affigtCd  the  rent  &c.  the  aC- 
B.  R.  s.  c.  fignee  ihould  have  had  it  during  the  life  of  cefty  que  vie. 
Z'^^^^'  ?•    Nov.  47.  in  cafe  of  Salter  v.  Butler. 

b.  C.  and  '        ' 

that  it  canDot  come  to  the  ezocutor  or  adminlftrator ;  for  it  was  not  a  thing  tellamentaryf  but 

fraoktcocment. 

6.  A  tenant  for  life  granted  hyjine  his  eftate  to  B.  and  by  in* 
denture  limited  the  ufe  to  B.for  tke  life  of  A*  and  B,  and  if  ht 

died  living  A.  then  to  remain  to  C. B.  died  living  A. C. 

entered  and  let  to  D.  for  years,  and  died,  living  A. C  fliall 

'  have  this  as  an  occupant,  and  his  leflee  ihall  hold  as  an  occu- 
pant, and  A.  has  no  rcfiduc  of  the  ufe  in  him.  Cro.  J.  200. 
Mich.  5  Jac.  B.  R.  Caftle  v.  Dod. 

7.  Tenant  pur  autcr  vie  oi^prebend^  confiiling  of  houfe,  barn, 
glebe  and  tithes,  leafes  it  for  a  year  and  dies  leaving  a  wife  ; 
J.  S.  entered  and  cluimM. — ^The  wife  enter'd  and  claini'd  \  leffee 

for  a  year  attorned  to  the  wife^  and  afterwards  continuing  poflef- 

fion,  afligns  all  his  cftate  in  the  premises  to  the  plaintiff  J.  S. 

Adjudged  for  the  wife  againft  J.  S.  per  3  J.  v.  Vaughan  Ch.  J. 

Vaugh.  187  to  205. 
Per  Tirrti        g.  If  tenant  pur  auter  vie  be  difleifed  and  die,  difftifor  (hall 
^eifeB!  te^  ^  *"  occupant }  pcr  Brown  J.  Arg.  Cart.  61. 

nant  pur  auier  vie,  he  (hail  not  be  occupant  Cart.  61.  per  Croke  }.  contra,  and  Doderidp  J. 
feem'd  to  af;ree  that  difleifor  fltould  be  occupant.     1  Roll  R.  iz^.  cites  19  H.  6. 

Per  Piid^man  Ch.  J,  according  to  Brown  J.  Cart.  64.  ■  If  tenant  for  three  lirea  makes  a  leafe 
lor  years,  aiid  the  leflee  for  years  b  oufted,  and  after  the  tenant  for  three  lives  dies ;  here  the 
diffeifor  (hail  be  occupant,  and  the  law  will  now  turn  his  wrosgful  eftate,  which  he  had  by  the 
diffeifia  into  a  rightful  eftate  at  an  occupant.     2  Buls.  12.  Chamberlain  v.  Ewer. 

If  tenant  pur  auter  vie  be  difleired  and  dies,  the  fee  (imple  here  which  he  had  gtin'd  by  diflciiia 
is  Converted  and  changed  into  a  rightful  freehold,  and  that  by  operation  of  law,  fettling  now  the 
freehold  in  him  as  occupant,  and  diis  is  warranted  by  the  book  of  38  H.  6.  \%,  per  WiUiam  J« 
%  fuls.  1 2-  in  Cefc  of  Ch^mberlaia  v.  Ewer.  • 


Luii'i).        *  (F)  Of  what  Eftate  it  may  be.     [Spedal.'\ 


**    [  I  •  T  F  tenant  by  the  curtefy  grants  his  eflate  to  another  and  his  beirs^ 
^  and  grantee  dies,  his  heir  (hall  be  a  fpecial  occupant  of 


"I'liere  (hall 
be  no  occu- 
paijt  of  an  _  ^  ^    _ 

cftate  of  te-  this  cftate,  27  AC  31.  admitted  as  I  take  it»  that  the  grant  over 
nant  by  the  ^as  fo  ;  for  it  18  admitted  that  the  heir  of  the  erantee  (hall  have 

^.fwrwhich    ^^  '*"<^-J 

ere  eftates  ^rtmtfd  hy  iutv.     Cro.  E.  58.  cites  it  as  Delapet*s  Cafe. 

A  r  f^  jf       2.  Tenant  pur  auter  vie  males  leafe  for  yecrs  to  commence  from  hii 

p"nam!"  dt'/ith ;  a  flranger  enters ;  tho'  the  ftranger  is  occupant  cf  the 

c  ro.  E.  182.  freehold,  yet  leiTee  for  years  fliall  enter  upon  him,  and  the  leafe 

^'^'^^y  fl^all  bind  the  occupant :  agreed.  Lev.  ^oi.  in  Cafe  of  Geary  v. 

b!  R.'tn  Barccroft. 

Utty  Dale's  Cafe.  D.  328.  b.  Marg.  pi.  10.  dies  fame  year»  and  fcemsto  mean  the  S.  C. 

3.  So  if  tenant  pur  auter  vie  leafes  for  years,  in  truflfor  bimfelf 
for  life^  and  after  in  trufty^r  his  nvife  for  her  lifie  \  and  the  leffee 

fir 


fir  jetars  affually  enterSf  but  pennits  the  baron  to  enjoy  it,  who  ««4.  j+t 
£es,  and  •  then  the  feme  enters.  Thtfemejball  ^;  occupant  and  |'  ^^^ 
not  the  leflec  for  years.  And  fo  a  judgment  given  in  C.  B.  con-  Cart.  57. 
trary  to  the  opinion  of  Bridgman  Ch.  J.  was  affirmed  per  3  J.  S.c.arnie4 
abfcntc  Keyling  Ch.  J.  Lev.  202.  Geary  ▼.  Bearcroft.  !?  c  eT^ 

4.  The  cuftom  of  a  manor  was,  that  every  cujtomary  copyhold 

?9f  that  manor  might  be  granted  to  three  perfons,  habendum  to  them, 
jiicce^fvejicut  nominantur  isf  non  aliter,   A  furrender  was  made/^ 
•.  d.  and  his  affigns  for  his  own  Itftj  and  the  lives  of  two  others. 
owel  J.  feemed  to  incline  that  if  J.  S.  had  become  bankrupt, 
and  the  eftatc  afiigned,  and  the  aflignee  had  died,  living  the 
copyholder ;  the  lord  (hould  immediately  have  the  land ;  and 
Powis  J.  thought  that  upon  the  death  of  the  copyholder  the  cftatc 
of  aflignee  would  determine,  tho'  the  ccfty  que  vie  weVe  living. 
But  it  was  agreed,  that  if  the  grant  had  been  to  J.  S.for  the  lives 
tfB,  C.  and  D.  and  J.  S.  had  died;  the  lord  ftiould  have  the 
land  again,  tlio'  againft  his  own  limitation,  becaufe  there  can 
be  no  occupant  of  a  copyhold  eftate  without  a  fpecial  cuftom^ 
and  this  would  be  no  mifchief,  the  failer  being  on  the  fide  of 
the  grantee  only.     6  Mod.  63.  68.  Mich.  2  Ann.  B.  R.  Smar« 
tie  V.  Penhallow. 


*  (G)  JVho  may  be  a  fpecial  Occupant,  •  tm»  « 

f  I.  T  F  leffee  for  life  teafes  to  another^  and  to  the  heirs  of  his  body 

for  life  ofthefrft  UJfee  ;  in  this  cafe  the  heir  of  his  body 

(hall  be  occupant  after  his  death.  18  £.  3.  44.  b.] 

[2.  If  a  man  leafes  to  another  and  his  executors  land  for  life  of  ^^*^ 

J»  8.  and  cefty  que  vie  dies,  the  executors  (hall  be  a  fpecial  oc-  ^2t,h,\i. ' 

cupant  (tho'  it  be  a  frafiktenement).  D.  16  £1.  328.  lo.J  10.  Mich.' 

,15*16 

Flix.  where  thU  point  ftcnu  pot  to  appear  clearly ;  bat  it  fayit  that  lirery  of  feifia  was  made  ac- 
cording to  the  habendum, 

[3.  If  a  man  grants  a  rent  to  another,  his  executors  and  affigns  /      *     > 

for  ihe  ^  life  of  J.  S.  and  after  the  grantee  dies,  making  an  executor  *  fo>'  'S*j 

tut  no  ajfiwnee,  the  executor  fliall  not  be  a  fpecial  occupant ;  be-  g  p  'j^ 

caufe  it  is  a  franktenement,  which  cannot  defccnd  to  the  exe-  664.  pi.  * 

Ctttor.  Tr,  3  Car,  in  Chancery,  between  Sir  Richard  Buller  and  807.  Tria. 

Emelin  Chevertcn  plaintiffs,  and  Ifahel  Cheverton  defendant,  agreed  b*» *"*j, 

2nd  admitted  by  Juftice  Jones  and  the  Court,  and  by  the  coun-  v.'Boicier. 
fel  of  both  fides,  and  that  the  rent  was  extind.] 

4.  Rent  is  granted  to  A-  and  B.  during  the  life  of  C.  to  the  vfe  ^"5*".^' 

rfC.^A»  and  B.  die.  Per  Cur.  the  rent  continues  to  C.  for  tlie  Mjch^ilt 

ofeisTefled  by  27  H.  8.  D.  186.  a.  pi.  i.  Marg.  cites  Mich.  sBiiz.  tha 

41  &  42  Eliz,  Crawley's  Cafe.  Sfn^^^'at 

tlic  e#ate  wat  determined  by  the  deaths  of  A.  and  B.  inafmuch  as  the  eflate,  on  which  the  ufe  wat 
nitU  and  created  wat   sooCt  W  which  ^(.  Put  9^  «  auxrc  \i  the  cAate  was  made  bclorc  the 

5-  If  ^ 


t^ 


sX  fl>ccttpant 

5*  H  grantee  pur  auter  vie  of  a  rent-charge  had  devised  the  rent'* 
charge  i  the  devifee  fhould  have  had  the  rent  during  the  auter 
▼ie }  per  Gaudy  and  Fenner>  but  Popham  contra.  Noy  47.  in 
Cafe  of  Salter  ▼.  Butler. 


E   74  ]       (H)  The  Reafon  and  Original  of  Occupanc/. 

Occupancy  i.  |  T  IS  Only  for  nece/Jity  and  to  avoid  a  greater  mifchief  i  per 
fcp'S'r  ^  B"^  J-  Cart.  60. 

freehold,  per  H«lt  Ch.  J.  i  Stlk.  189.  Smarde  ▼.  Penhallow.— For  flMwld  tha  freehold  coatmM^ 
in  mheysitee^  no  adion  could  be  brought  during  all  that  timCf  be  it  ever  fo  long  ;  nor  trial  had  bj 
him  that  had  right  to  recover  the  freehold  and  inheritance ;  per  Tirrcl  J.  Cart.  6i. 

1.  The  law  of  occupancy  \s  founded  upon  the  law  of  nature^  viz. 
quod  terra  manens  vacua  occupanti  conceditur.  So  as  upon  the 
firft  coming  of  the  inhabitants  to  a  new  country,  he  that  firft 
enters  upon  fuch  part  of  it,  and  manures  it  gains  the  property 
(as  is  now  ufed  in  Cornwall  &c.  by  the  laws  of  the  Stannaries/ 
fo  that  it  is  the  aBual  poffejjum  and  manurance  oli  the  land,  which 
was  the  firft  caufe  of  occupancy^  and  confequently  is  only  to  be 
gainM  by  aCbual  entry.    Sid.  347.  Geary  v.  Bearcroft. 

3.  The  true  ground  of  occupancy  is,  that  anciently  all  trials  of 
titles  were  by  real  aBions^  and  therefore  he  that  had  the  freehold 
was  one  to  whom  the  law  had  a  fpecial  regard.  The  ancient  law 
for  many  refpe£ls  did  not  allow  leaf es  for  above  40  years^  till  21  ^. 
8.  15.  per  Bridgman  Ch.  J.  Cart.  65.  Pafch.  18  Car.  2.  C.  B. 
in  Cafe  of  Geary  v.  Bearcroft. 

4.  And  another  thing  was,  there  was  reafon  too^  that  not 
only  he  that  had  right  paramount  might  know  how  to  try 
his  a£lion,  but  that  the  lord  might  know  how  to  avow  for  hisfer-» 
vices  (which  were  confiderable  things  formerly),  he  ought  to 
know  who  was  his  tenant }  and  theretore  the  kw  provided  there 
Should  be  a  perfon  on  whom  he  (hould  avow  j  per  Bridgman 
Ch.  J.  Cart.  65.  in  Cafe  of  Geary  v.  Bearcroft. 

5.  The  fubjefb  and  objed  of  the  occupant  are  only  fuch 
things  as  are  capable  of  occupancy,  and  not  the  freehold  at  all  ^ 
into  which  he  neither  dtth  nor  can  enter ;  but  the  law  cafls  the 

freehold  immediately  upon  him  that  hath  made  himfelf  occupant  of 
the  land  or  other  real  thing  whereof  he  is  occupant,  that  there 
may  be  a  tenant  to  the  pr^ipe  \  per  Vaughan  Ch.  J.  Vaugh.  195, 
Hill.  19  &  20  Car.  2.  in  Cafe  of  Holden  v.  Smallbrook^. 


(I)  ASliom.     T/hat  Adions  lie  againft  him. 


.  I.  p.  Co. 
Ijt.44.  b. 


I.  TT  was  refolvcd  that  an  occupant  fliall  be  puniflied  for  wafi^ 

^  bccaufe  he  has  the  cftate  of  the  leflee  for  life ;  for  the 

ftatute  of  Gioucellcr  cap.  5.  gave  aftion  of  waft  againft  him  who 

holds  in  any  manner  for  term  of  life,  or  for  years;  and  occupant 

bildx 


€)ccupant.  /4 

Iditfir  term  of  life.     6  Rep.  37.  b.  Trin.  3  Jac.  B.  R    Tlie 
Deaa  and  Chapter  of  Worcefter'«  Cafe. 

(K)  Pleadings, 


I.  lY  he  in  rtver/ion  enters  after  the  ocoupant,  and  brings 
-^  adion  againft  him,  the  occupant  ought  to  plead  the  V 


js  an 
Icafe 
to  cefj  que  vie  whofe  eftate  he  hath ;  but  for  a  rent  br  an  eftate 
that  lies  in  grant,  none  can  plead  a  que  ejlate^  but  ought  to  intitle 
himfelf  by  uie  grant.  Arg.  Bridgm.  94.  Hill/ 13  Jac.  in  Cafe 
of  Mande  ▼.  French. 


(L)  Afts  of  Parliament.  t  75  3 

I.  DY  29  Car.  2.  cop*  3.^!  la.  any  eftate  pur  outer  vie^  if  not  See  Efttte 

"^  devifed  Jball.be  chargeable  in  the  hands  of  the  heir  if  it  ccme  (Qi,*'^)^ 
b  him  by  ajpecial  occupancy  as  ajfeis  by  defcent^  elfe  itjhall  go  to  the  ^^^  ^^  ^^^^ 
executors^  and  be  ajfets  in  their  hands.  ptntofalifo 

tor  the  live* 
•f  B.  and  C.  it  good ;  for  the  ftatute  did  not  take  away  all  occupancy,  but  transferred  it  to  czec»» 
im ;  aod  the  occupant  by  his  entry  on  the  land  is  executor  defim  tort ;  becaufe  the  ftatutft  made  it 
aftti;  per  Holt  Ch.  J.  Carth.  166.  Mich.  2  W.  &  M.  B.  R.  in  Cafe  of  Bradbum  v.  Keimerdale. 

(M)  Equity.     Rclie£ 

1.     A   Conveyed  lands  to  W.  R.  and  W.  S.  and  their  ajftgns  to  the 
•  ufe  <f  them  J  their  heirs  and  ajjigns  during  the  lives  of  the 
fnd  J,  and  M.  his  vjife^  and  the  longer  liver  of  them  ;  provifo 
if  J,  pay  to  B.  (who  after  died  inteftate)  i2oA  in  February  1628* 
then  the  eftate  to-be  void,  and  A.  to  re-enter.    The  120  /•  was 
not  paid  5  fo  as  the  eftate  became  forfeited.     C.  having  paid 
divers  debts  for  B.  the  laid  W.  R.  and  W.  S.  were  ordered  to 
convey  their  intereft  to  C.  which  they  did.     C.  died,  leaving 
D.  her  executor,  who  was  fettled  in  the  eftate  by  order  of  the 
Court.;'  but  there  being  no  decree  in  the  caufe,  D«  exhibited  his 
bill  to  have  the  eftate  confirmed  to  him  by  decree.    The  Court 
with  advice  of  Judges,  and  view  of  precedents,  whereby  infome 
fecial  cafes,  the  Court  hath  ordered  the  poffejfon  againft  an  occupant , 
did  declare  that  tho*  in  cafe  of  an  occupant  upon  a  general  truft, 
this  Court  was  doubtful  how  to  decree  any  tiling  upon  a  matter 
of  equity  in  oppofition  to  a  ground  or  rule  of  law ;  yet  this  cafe 
differing  from  a  general  truft  upon  an  eftate  granted  pur  auter 
vie,  as  the  lame  is  a  conditional  eftate  pur  auter  vie  granted  as  a 
ficurity  or  pledge  for  a  debt,  which  not  being  paid,  the  eftate  by 
forfeiture  becometh  aflets  in  the  plaintiff's  hands  to  pay'thc  debts 
<'f  B.  the  Court  decreed  the  lands  abfolutely  to  J),  and  his  afligns, 
during  th^  continuance  of  the  faid  eftate,  fot  fatisfadion  of 
6  B.'s 


75  iSDcotpam. 

B.'s  debts,  and  the  tenants  to  attorii^  nifi  caufa ;  and  none  was 
ihewed.  Chan.  Rep.  39,  40.  5  Car.  i.  Tuphorne  v.  Gilbie. 
In  tlic  Ctfe  2.  A.  being  indebted,  B.  became  furety  for  him. .  A,  died, 
of  DiJ^^M*  ^-  brought  a  bill  againft  A.'s  widow,  fuggefting  that  flie  had 
▼.KiNTON»  fufficient  of  her  hufband's  eftate  to  difcharge  the  debts,  and 
the  Lord  frayed  to  huve  Uafes  pur  auter  vU^  ivhereof  A.  the  teftator  'was 
took  i^  that  f^fi^  ^  ^^  ^^"^  ^f  ^^  death ^  and  on  which  the  widow  entered  as 
Wfore  dM  an  occupant,  to  be  e^ets  in  equity.  But  the  Court  in  refpcA 
ibcute  of  the  plaintiff  did  not  get  a  cafe  made  of  this  point  by  fuch  a  time 
Mfjttrics,^  difchargcd  the  defendant  of  any  further  demands  from  the 
sfaaeftfitt    plaintiff.    Chan.  Rep.  59.  8  Car.  i.  Throgmorton  v.  Wagftaff. 

YK  aitter 

vie  tame  /«  an  executor  or  etdMttmJhrator  it  would  be  aflets»  and  decreed  accordingl  j.     £  Verm. 

9i9»  720.  Mich.  1716.  CAfe638. 

Freem.R;p.  j,  A  title  under  an  occupant  fet  forth  by  the  plaintiff  was 
isi.Mich  demurred  tOy  and  allowed;  becaufe  this  Court  will  not  counte- 
i67^reeiiu  nance  nor  give  any  relief  thereto,  a  Chan.  Rep.  11  a.  27  Car.  a. 
•»  be  s.  c.   Price  v.  Evans. 

which  was 

a  bill  by  oceupatit^r  the  eonveyancei  helon^ng  to  the  ejtate, 

JL^^*'*  4.  A,  feis'd  of  a  parcel  of  land  for  his  own  life,  and  the  Kvcs 
fe)daat,that  ^^  ^"  ^^^  C*  prevailed  nvith  R.  to  be  bound  with  himjbr  afum  qfmo^ 
ft  was  aoc  ney  ;  and  that  R.  might  raife  money  for  the  difcharge  of  the  faid 
Moved  ia  debt^  he  permitted  R .  to  enter  into  the  faid  lands,  and  take  the  projfiu 
tha  "here  fi^  '^^  years ^  the  faid  lands  being  about  1 2/.  yearly  value,  and  the 
was  any  de*  faid  land  being  fo  in  A.'s  poffeifion  A.  diedj  and  made  £.  his  wife 
[  76  ]  his  executrix.  E.  brought  a  bill  to  have  an  account  of  the  profits, 
icicncy  of  and  that  the  poffefllon  of  the  land  fliould  be  delivered  up  to  her  5 
ti  hVzd!^^  ^'  ^y  P*^*  ^^  f^^  (oTih  his  title  as  occupant,  and  it  was  allowed^ 
yetthisoc-  and  the  bill  difmifled.  Pafch.  36  Car*  2.  a  Vent.  364.  Ragget 
•upancy       y,  Clark. 

happening 

Wr'ore  the  ftatute  of  frauds  and  peijuries*  the  eftate  was  nowife  fubjef^ed.  to  the  payment  of  debts* 

lad  of  that  opinion  was  the  Lord  Keeper*  and  therefore  diimiflcd  the  bill,     i  Vera.  234.  S.  C. 

[For  more  of  jOCCUpant  in  general  fee  <£fiXtt  and  other 

E roper  titles.  And  fee  Vaugh.  187.  to  205.  Holden  v.  Small- 
rooke.] 


£>ccupict. 


©cmpler.   iflDff^.  7^ 


iDccupier. 


(A)  JVbo  ;  and  capable  of  what. 

1.    "pReftription^  was  laid  in  dl  the  occupiers  of  fuch  a  clofei  lo  Mod. 

-*     that  they  time  out  mind  had  repaired  a  fence^    .This  is  ?°'' V'' 

t6o  general  and  ill ;  for  every  tenant  \  at  will,  or  at  fufferance,  thl!'caf«' 

or  a  difTeifoT  are  occupiers,  and  they  *  cannot  charge  the  land  ;  was  denied 

but  fuch  a  prefcription  to  pay  fo  much  in  dif charge  oftythes  by  S**t^^' 

the  occupiers  has  been  allowed  g^od ;  for  it  is  for  the  benefit  ^  jf„^^  j^ 

of  the  land  \  and  tythes  arife  on  the  occupying  of  the  land.  Ctfcof 

Cro.  E.  445.  Mich.  37  &  38  Eliz.  C.  B.  Aufty  als.  Aufby  v.  Th«rn  w.^ 

Fawkner.  s.^P.  5  rI^. 

99.  b.  HilL  40  Elix.  C.  B.  Rooke*t  Cafe.— S.  P.  3  RatL  R.  §$9.  HIH.  so  Jac.  in  Cafe  of  Holbcttt 
«.  Wimcr.  ■*  2  Lev.  164.  Welby  t.  Herbert.  6  Rep.  6ot  Galcward't  Cafe* 

1*  He  who  takes  any  thing  as  a  profit  apprender  is  not  tenant, 
nor  occupier,  and  cannot  prefcribe  to  be  difcharged  of  tythes 
under  thofe  denominations.  2  Bulf,  249.  Trin.  li  Jac.  B.  R« 
Suckcrman  and  Coates  v.  Warner. 

3.  Where  there  is  no  tenant y  the  owner  may  be  underftood  to  be 
the  occupier.     As  if  he  grants  a  houfe  in  his  occupation,  tho^ 
he  docs  not  inhabit  it  himfelf,  yet  if  it  be  not  inhabited  by  ano- 
ther, it  is  well  enough.  Vent.  3 1 2.  in  a  Cafe  of  Chimney  Money.    . 
Trin.29  ^^^-  2'  ^-  ^*  '^^  Company  of  Ironmongers  v.  Nailer. 

[For  more  of  (DcCUpfcr  in  general  fee  Chimin,  1&0lJl«r?t 

and  other  proper  titles.] 


^Dflfer. 


(A)  Offer.     In  what  Cafes  a  Man  fhall  be  bound 

by  his  Offer. 

u   A  Defendant  was  held  to  the  offer  in  his  anfwer  in  Chan" 
^^  eery  J  the*  the  circumftances  of  the  cafe  were  varied  from 
what  they  were  at  the  time  when  the  anfwer  was  put  in.   Vcrn.  [    77    J 
448.  Pafch.  1687.  Holford  v.  Burpell. 

-,     2-  Where 


77  Jflf^flfer* 

2.  Where  the  defendant  pleaded  hjmfelf  a  purchafor  fir  a 
valuable  confideration  without  notice^  as  by  the  deed  tsfc,  ready  to  be 
produced  may  appear ;  and  upon  arguing  the  plea,  it  was  ordered 
to  (land  for  an  anfwer ;  and  it  bein^  moved  that  the  defendant 
might  leave  the  deed  with  his  clerk  in  Court,  that  the  plaintifF 
mij^ht  have  the  fight  and  perufal  of  it  purfuant  to  the  offer  in  his 
anlwer  \  and  tho'  the  Bar  (beiag  «fiLed  by  the  Court  how  the 
courfe  was)  agreed,  that  by  his  offer  the  defendant  had  made 
the  deed  part  of  his  anfwer^  and  therefore  it  had  been  the  courfe 
to  6rder  it  to  be  produced ;  yet  my  Ld.  Chancellor  faid,  he 
would  not  bind  the  defendant,  being  a  purchafor,  by  the  im- 
provident  offer  in  his  anfwer^'  Abr.  Equity  Cafes  36.  pi.  3. 
Mich.  1698.  Watkins  v.  Hatchet. 

3.  Plaintiff  tenant  in  tail  endeavouring  by  his  bill  to  fet  afide 
a  jointure  made  by  his  father  by  virtue  of  a  power  ill  executed^ 
but  offering  to  fettle  100  /•  on  the  jointrefs,  was  held  to  his  offer 
in  his  bill,  and  decreed  accordingly.  G.  Equ.  R.  9.  Trin. 
7  Annse.  Mapletoft  v.  Maplctofr  and  Clerk. 

Tlie  Maftcr  ^.  An  offer  to  deliver  up  a  bond  on  terms  not  comply* d  with  Is  not 
14ich.i7i8!  ^^"<^"^g)  3"^  if  made  without  confideration  is  nudum  pa^um» 
cited  Lord  '  2  Vem.  7 1 7.  Mich.  1 7 16.  Harman  v.  Vgnhatton. 

Cowper,  at 

having  often  faid  that  a  maD  (hould  not  be  bound  bj  an  oflfer  made  daring  a  treaty*  which 
afterwards  br^e  oflT^  or  upon  terms  that  wrere  not  accepted.  Wms'i  Rep.  497.  ia  C^e  of  Tiuton 
V.  Benfoo. 


(B)  Where  after  an  OfFer  refufed,  no  Relief  will 

be  given  in  Equity. 

I.  A  Recovers  judgment  againft  B.  and  has  a  leafe  fold  to 
^^^  him  by  the  (herifF.  C.  the  ground-landlord  enters, 
and  haying  judgment  in  ejeftment  for  non-payment  of  the 
ground  rent,  o&rs  A.  on  payment  of  arrears  and  cofls  at 
lawy  to  make  him  a  new  Isafe  for  the  remainder  of  the  term. 
A.  refufing  this,  C.  kts  it  to  anotAer.  A.  brings  his  bill  to 
be  relieved  againft  the  recovery  and  forfeiture  at  laiVy  haT- 
ing  firft  tendered  the  arrears  and  cofts.  The  bill  difmified  with 
cofts.  Vem.  449,  Pafch.  1687.  Dorrlngton  v.  Jackfbn  and  Wat- 
fon. 

[For  more  of  £Dffer  fee  9^arcidgre,  'ZlTcnDer,  and  other 

proper  titles.] 


(A)  flDlftt- 
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(A)   fl)ffcring!5{^ 


I.  /^Blations  and  offerings  feem  to  be  but  one  and  the  fame  Under  tkh 
^^  thingj  and  are  in  a  fenfe  fomething  of  the  nature  of  ^^  ^^^ 
tithes  being  offered  to  God  and  his  church,  of  things  real  or  comp«^ 
pcrfonal.     OflFerings  are  rtcloned  amongji  perfonal  tithes^  and  as  bended  doc 
fuch  come  by.  labour  and  induftry,  are  paid  by  fervants  and  <^y^^ 
others  once  a  year  to  the  parfon  or  vicar,  according  to  the  cuf-  tSSarySii 
torn  of  the  place  ;  or  they  are  to  be  paid  in  the  place  where  the  commonij 
party  dwells,  at  fuch  four  ofiering-davs,  as  before  the  flatute  P^"^  ^T 
2  &  3  Ed*  6,  c.  13.  within  the  fpace  et  four  years  then  laft  paft  ^i^l,^ 
had  fieen  ufed  for  the  payment  thereof,  and  in  default  thereof,  he  receiTct 
*  Cto.  3«  Abridg.  Cafes  159.  in  London  offerings  are  a  groat  ^i  [    78    3 
hottfe.    They  are  by  th^  law  now  in  force,  to  be  paid  as  for-  tbe  Sacra* 
merly  they  have  been.  See  Stat.  32  H.  8. 7.  27  H.  8.  20.  2  &  3  mentof  the 
Ed.  6.  13.  and  Co.  II.  i6.  They  properly  behng  to  the  parfon  or  "^/^j'^^fT 
wear  of  that  church  nuhtre  they  are  made ;  of  thefe^Jw^  were  \free  fcr,  which 
4md  voluntary^  others  by  ctiftom  certain  and  obligatory.  •   They  »n  many 
were  anciently  due  to  the  parfon  of  the  parifh  that  officiated  at  the  f^l^*^ 
tnethir  churchy  or  chapels  that  had  parochial  rights y  but  if  they  itom  t^ttj 
were  paid  to  other  chapels  that  had  not  any  parochial  rights,  the  communU 
chaplains  thereof  were  accountable  for  the  fame  to  the  parfon  of  ||J'lo*<£» 
the  mother-church.  Lindw.  c.  de  Oblation.  &  cap.  quia  quidam.  g^at  aa 
Such  offerings  as  at  this  day  are  due  to  the  parfon  or  vicar  at  houfe,  bvt 
facraments,  marriages,  burials,  or  churching  of  women,    are  *y^* "" 
only  fttch  as  were  confirmed  by  the  ftatute  of  2  £d.  6.  13.  and  paymeo?for 
payable  by  the  laws  and  cuftoms  of  this  realm,  before  the  mak-  marriaget, 
ing  of  the  faid  ftatute,  and  arc  recoverable  only  in  the  Eccle-  ^hu*^*"f  * 
fiailical  Court.  Godolph.  Rep.  426,  427.  and  burial**; 

thefe  pro* 
perl  J  beloag  to  chc  paribn  or  vicar  of  the  church  where  they  are  made,  and  are  recoverable  by  law  ia 
iiach  places  and  cafea  only  where  there  is  a  cuftom  for  payment  of  certain  fums  upcn  the  performance 
•f  tbefclevera]  duties.    Wats.  Comp.  Inc.  1O33.  cap.  5a.«-»*  Cro.  C.  596.  Mich.  16  Car..  <• 
B.  R.  Anon,  ■     t  %  laft.  65 9» 

2.  Trefpafs  of  monies  taken  j  the  plaintiff  cannot  count  of  offerings ; 
for  it  may  be,  that  if  offerings  had  been  in  the  writ,  the  defen- 
dant as  parfon  there  might  have  pleaded  to  the  jurifdiSlion,  Br. 
Count,  pi.  90.  cites  34  £.  3.  23. 

3.  Account  lies  not  for  offerings  againft  the  parifli  prieft,  if 
there  be  no  agreement  about  them ;  for  the  clerk  holds  the 
teftl  in  which  they  are  put.  F.  N.  B.  119.  (E). 

4*  Coaty  armor,  penons^  and  fword^  put  up  in  a  chapel  where 
sperfon  is  buried^  nor  die  carpet^  livery,  and  cuihion  which 

jure  . 


7^  iDffetinffijf^ 

are  in  a  place  in  the  chancel  where  the  deceafed  ufed  fo  fit, 
cannot  b^  claimed  by  the  parfon  as  oblations.  Godolph.  Rep. 
155.  cap.  12.  f.  38.  cites  9  H.  4.  14.  Dame  Wick's  Cafe. 
Bi  Rep.  16.       S-  OJerings  and  obventions  are  in  London  the  profits  of  the 
a.  Arg.  cim  church,  and  not  m  corn  or  other  manner.  2  Inft.  659. 

30  E.  3.  I. 

a.  and  },%  £.  y  13.  a*  per  Finchden.  S.  P.  and  Ibid.  16.  b.  it  Vi'ss  faid.  as  to  the  faid  opinkms  is 
30  £.  3.  A  3S  £.  3.  that  obrentio  dicitur  ab  obveniendo,  and  iocludet  oblations,  rests*  and  other 
ftvenues,  which  may  well  agree  with  the  refolation  therep  vis.  in  Dr.  Grant's  Cafe.-  Watt, 

Comp.  lnc«  890.  cap.  146.  cites  S.  C. 

6.  A  writ  of  right  of  advowfon  was  brought  of  the  4th 
part  of  the  tithes  and  offerings  of  the  church  of  St.  Dunftan 
in  tike  Weft  in  Fleet-ftreet  London,  and  adjudged  good«  2  Inft. 
659. 

7.  32  if.  8.  cap,  7.7^  2.  InfirceT  the  payment  of  ^erings  accord^ 
ittg  to  the  cuftom  if  places  nvhere  they  grow  due. 

8.  2  {5*  3  £.  6.  cap.  13.  /^  10.  Ail  per/ins  which  by  the  laws  of 
this  realm  ought  to  pay  their  offerings^  Jhall  yearly  pay  to  the  parfon^ 
vicar f  proprietary^    or  their  deputies^    or  farmers  of  the  parijhes 
where,  they  dwell  at  fuch  4  offering-days ^  as  heretofore  within  the 

fpace  of  ^xears  lafi  pafi  hath  been  accunomed^  and  in  default  thereof 
Jhall  pay  for  their  faid  offerings  at  Eajter  following. 

9.  By  a  leafe  de  redoria,  the  leffee  Jhall  have  the  tithes  and 
offerings  of  the  fame  church ;  for  they  are  incident  to  it.  Hn. 
Law.  8^.  88. 

]  o.  Oblations  were  paid  for  houfes  in  all  places,  and  now  by 
the  ftatute  are  brolieht  to  a  certainty,  that  is,  a  groat  for  a  houfe. 
Hob.  1 1 .  in  Cafe  of  Levfield  v.  Tifaalc. 

II.  The  fuggcftion  lor  a  prohibition  was  a  modus  fir  a  farm^ 

and  the  libel  was  for  tithes  and  offerings  ^  by  which  it  was  mov*d, 

that  thcfuggcfion  does  not  extend  to  tht' offerings ;  wherefore  it  was 

£    ^9    ]  ruled  per  Cur.  that  a  prohibition  ihail  be  only  quoad.  Sid.  251. 

Pafch.  17  Car.  B.  R.  Lufli  v.  Webb.-; And  fays  it  was  fo 

rul'd  upon  a  motion  ^he  other  Term,  in  the  Cafe  of  Coleman 
and  Gilbert. 

[For  more  of  )2Dff  erinnp*  in  general,  fee  MUntfSj  OC  ^itl|Cft» 

and  other  proper  titles.] 


CfEcz 


iM^  ot  3|nqut0tfon. 


7j 


iS>fRtt  or  3;ttQU!(i(tton. 


^■"^^'^■^■■^■■Mi^Bi^aHHHBBBMHBHn^HMMM^HMMMV 


(A)  The  Or/^;W  of  it. 

'•  TTHE  ofBce  was  devifcd  by  law  for  an  authentical  means  to 
bring  the  King  to  the  land  by  folemn  matter  of  record 
fwtablc  to  his  regality,  and  for  the  fafety  of  the  fubjeft,  that  he 
ihould  not  enter  or  leife  the  lands  of  the  fubjefl  upon  furmifes 
without  matter  of  record.  Hob.  347.  13  Jac.  in  Scacc.  in  Cafe 
of  ShcfBcld  V.  Ratcliffe. 

(B)  The  feveral  Sorts  of  Offices. 

^'  nPH  E  R  £  are  two  forts  of  offices,  the  one  which  vefts  the  '°  ^^P* 

cftatc  and  pofTeffion  of  land  Sec.  in  the  King  where  he  had  s!  p.  Codb. 
only  right  or  title  before,  and  this  is  called  office  of  intituling  ;  312.  Pafch. 
as  in  cafe  of  a  purchafe  by  alien  or  villein  of  the  King,  or  by  |V'^*^'^*'^ 
any  body  corporate  or  politick  in  mottmain,  or  by  a  perfon  at-  Cafc  of 
tainted  of  felony  &c.  and  fuch  office  which  concerns  fee  or  Sheffifid  y, 
franktenement,  ought  to  be  by  force  of  a  commiffion  under  the  ♦  s^'^  p^*~- 
great  fcal  of  England.    There  is  another  office,  and  this  is  called  t^e  office*  of 
the  oflBcc  of  *  inJlruBion^  and  this  is  when  the  eftate  of  the  land  inftrudlion 
&c.  is  iawfully  in  thie  King  before,  but  the  particularity  of  the  ^*"  ^'^f*' 

1--J    o        A      *        ^  °i-  ij-ii*  i_'  •      to  the  time 

**Ha  «c.  does  not  appear  of  record,  10  that  it  may  be  put  m  of  the  at- 
chaige  j  as  if  one  be  attainted  of  high  treafon,  all  his  lands  &c.  taindcr  n»e 
»c  immediately  by  the  ftatute  of  33  H.  8.  cap.  20.  in  the  King  5  J^iJJ**^f,J**'^ 
^  if  tenant  of  the  King  commits  felony,  is  attainted  and  dies,  dc^fnt!  but 
ui  thcfe  and  other  fuch  cafes  the  eftate  of  the  land  is  in  the  to  awid  ail 
King  without  any  office.    But  if  it  docs  not  appear  to  the  Court  ^^^  '*'- 
of  Exchequer,  of  what  lands  the  perfon  attainted  was  feifed  at  /i^.  Codb? 
Ac  time  of  his  attainder  or  after,  and  if  it  be  found  by  office  by  3"-  Pafch. 
force  of  a  commiffion  under  the  Exchequer  feal,  this  is  a  fufficient  Vj^^'.  ^* 
iccord  to  inftru<A  the  King  of  the  certainty  of  the  land,  by  shef&id  t. 
vhich  it  may  be  put  in  charge.  5  Rep.  52.  a.  o.  Mich.  29  &  30  Ratciiff 
Biz.  in  the  Exchequer,  in  Page's  Cafe.  ^  'th^oU 

BUiMg  vai  alvtayt  by  tnqutfithn  found  by  commifficn  vnder  the  broad fea! \  for  the  King  could  not 
oke  but  by  matter  of  record*  oo  more  than  he  could  give  without  matter  of  record  ;  and  this  was 
a  fart  of  the  liberty  of  England,  that  tlie  King's  officers  might  not  enter  upon  any  other  man's 
fofleffion  till  the  jury  had  found  the  Kjng*s  title  ;  therefore  where  the  King's  tiile  appeared  oi  rok 
carit  bij  ofllcen  might  enter  without  any  office  found  :  as  where  the  lands  are  held  of  the  Crown, 
aid  tbe  tenant  dies  without  heir,  the  officers  of  the  King  may  enter,  becaufc  the  tenure  is  upon 
ftzmi  wbereby  the  King's  title  appears;  fo  by  the  common  1a\v,  where  tlie  land  belonged  to  no- 
^yt  die  King's  officers  might  enter,  becaufe  by  the  law  the  I.ind  is  in  the  Crown  ;  for  the  hw 
t^itiilcsche  King  irhcrc  (he  property  is  in  no  man  ;  but  if  any  body  clfe  is  in  polTcffion,  the  lands 
VOA,  XVi,  H  €annoi 
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cannot  b*  Jevefted  without  matter  of  rc«ord  j  and  where  the  King  is  intitled  by  matter  of  rtcord4 
there  is  no  need  of  any  office  to  intitle  him.     Thto^t^  o{  irrfiru6lion  fettUd  the  annual  ^/alue  of 
the  lands^  and  by  that  value  the  efcheator  accounted,  unlefs  the  Court,  by  putting  it  up  to  audion« 
found,  any  pcrfon  that  would  give  more  for  the  land,  and  then  they  let  it  by  leafe  under  the  Ex- 
chequer feal.     cub,  Hift.  View  of  the  Exchc<iucr,  132,  133,  X34. 

[   80   ]  (C)  How  the  Finding  muft  be. 

(H.  b)  *'  T  ^  office  be  found  before  thejlenvard  which  ought  to  he  before 

».  P.  and  -■'  the  efcheator^  this  is  void,  &  coram  rion  judice.    Br.  0£ce 

*eVd  no7bc  ^«v^^^  ^^-  pi-  54-  (bis)  cites  24  E.  3.  35* 

traverfed.     Br.  Traverfe  de  Office,  pi.  44.  cites  S.  C. 

1.  It  vr7{^  found  before  the  efcheator  ex  officio^  that  %  S.  hiid  don^ 
treafoTiy  and  was  feifed  of  certain  lands  &c.  and  the  King  feifed 
and  granted  them  to  one  A.  by  which  B.  tcrtenant  brought  fcire 
facias  againji  A,  to  repeal  thofe  patents ;  and  becaufe  the  part^ 
Hvas  not  indiiied  oftreafon^  the  office  was  not  regarded,  but  pro- 
cedendo granted  to  B.  Br.  Office  devant  &c.  pi.  51.  cites 
8  H.  4.  21,  22. 

3.  If  2  contrary  oj^cet  ai'e  found,  and  the  one  finds  the  heii' 
V^ithin  age,  and  tfie  other  finds  Irim  of  full  age  ;  that  which 
makes  beft  for  the  King  (hall  be  received.  Arg.  Hajrd.  14.  cites 
14  £.  4,  5.  b.  5  £.  4.  4.  a. 

4  Where  the  laft  office  is  contrary  to  the  firft,  it  feems  to  be 
void;  and  contra,  where  the  laft  office  ftands  with  the  firft 
office,  as  one  [parcel  of  ]  land  in  the  one  office,  and  other  land 
in  the  other  office.     Br.  Livery,  pi.  35^  cites  9  H.  7.  9. 

5.  In  affife,  pluries  ought  to  iffue  out  of  Chancery j  and  not  out  of 
the  Exchequer  :  and  per  Cur.  office  found  virtute  officii  is  as  ^veil 
to  intitle  the  King,  as  office  virtute  brevis  ;  but  the  heir  ihall  not 
have  livery  upon  office  virtute  officii.  Br.  Office  devant  &c- 
pL  61.  cites  16  H.  7.  II. 

6.  If  of^cefnds  the  death  of  the  King*s  tenant^  and  that  his  heir 
is  of  full  agey  and  does  not  fay  when^  there  it  fhall  be  intended  that 
he  was  of  full  age  at  the  time  of  the  caption  of  the  inquiftiony  but 
that  he  was  within  age  at  the  time  of  the  death  of  the  tenant ) 
and  therefore  ought  to  be  exprefs'd  certainly,  that  he  was  of  full 
age.     Br.  Office  devant  &c.  pi.  58.  cites  29  H.  8. 

7.  A  double  ignoramus  (on  inqueft  firft,  and  after  on  a  melius 
Inquirendum)  ofde  quo  velde  quibus  tehentur  &c.  ignorant  &c.  was 
refolved  to.  be  fufficicnt  to  intitle  the  King.  Cro*  J.  40.  Mich< 
2  Jac.  in  the  Court  of  Wards.  Houfe's  Cafe. 

t,  Inquifition  finding  fome  parts  well,  and  nothing  as  to 
others,  may  be  fupplied  by  melius  inquirendum  ;  otherwile  if  de- 
feftive  in  the  points  found.  2  Salk.  469.  Mich.  2  W.  &  AL 
B.  R.  Laytoa  v.  Manlove. 


(D)  NeciJJary. 
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(D)  Necejfarf^     In  what  Cafes. 

i.  TN  quare  impedit  the  King  made  title  to  prefent,  becaufe  Itwai  im 

the  advoiufon  was  held  of  him  in  chief \  and  was  alien'd  ^^^V 
Without  licence.  By  which  he  prefented  &c.  imd  admiited  fot  where Imaa 
good  title  ;  and  yet  it  is  not  altedged  that  the  alienation  was  found  atUn*  a  mm^ 
h  ^^  y  quod  nota.    And  therefore  it  feems  that  the  King  may  "•''  ^'^  ^^ 
have  cbattle  without  office. .  Br,  Prerogative,  pi.  33.  cites  2  E.  plJ^rhtfie 

3.71.  ubciiLk 

4  .  bisproptr 

ifft  itfithutt  licericf,  that  the  feifin  of  this  is  not  in  the  King  without  office  thereof  fouad.     Br. 
Office  deranc  itc.  pi.  3.  cites  9  H.  6.  22. 

.   2.  The  efcbcaior  may  *  feife  the  ward  for  the  King  without  of-  B»"«  OflSce 

dcvanc  &c. 


p!.  30.  cites  24  E.  3.  54.  *AnAinform 

mation  that 
foch  aooe  has  fdfeJ  the  ward  of  the  King,  hfufficiertt  for  the  King  to  {t\?t  the  ^ard  without  of- 
fia. 


nochiif  in  it  but  a  chattle.  Br.  Office  dcvant  &c.  pi.  55.  cites  it  as  agreed  by  the  Jultices,  5  E.  6. 
in  the  Cafe  of  Charles  Brandon  Duke  of  Suffi}lk. 

3.  If  a  villein  of  the  King  pui^chafes  goods^  the  KiHg  fhall  be  Br.  Proper- 
ttdjudged  in  fJbfleflion  of  them  without  office  found  ;  but  if  he  *^'  ^^i^^' 
purcbafes  larfd,  the  King  ought  fo  feife  before  that  he  fliall  be  Brooke'  fayi 
pofieffcd :  quaere,  if  this  ought  not  to  be  found  by  office;     Br.  the  reafon 
OiEcedevant  &c.  pi.  53.  cites  35  E.  3.  arid  Fitzh.  Villeinage  i2.  j^aifeud^'ai 

foods  are  moveable  and  tranfitory  ';  and  it  is  faid  clfcwhcre,  that  the  King  may  grant  the  ward  of 
die  body  without  office. — Br.  Prerogative,  pi.  113.  cites  S.  C.  Ahd  Brooke  fays  it  feems  to  him 
that  the  feifing  of  ihc  land  (hill  ftc  by  office ;  for  /and  abidet^  but  oxen  or  cow  may  be  eaten  or 

4.  The  King  is  n6t  in  pofleffion  by  alienation  of  his  tenant^  who  ?>••  Tra- . 
holds  of  him  in  capite  ivithoia  licenfe,  till  the  tenure  and  the  pf.'^^,t%kfi 
aficnation  are  found  by  office.     Br.  Office  devant  &c:  pi.  24.  s.  c/ 
irites  50  Aff.  2. 

5.  It  feems  that  if  the  King  has  not  oiTice,  which  proved  hini 
to  have  a  title,  then  he  fliall  not  hejei/ed  bfthe  land  of  any;  nor 
tan  he  by  this  entry  or  by  any  other  a<S  without  matter  of  re- 
cord be  telfed  of  the  land  of  any  other,  uhfefs  wheYe  the  writ 
iffiiu  to  the  efcheator  to  fetfe^  for  there  may  be  feifin  without 
office,  as  it  feems  there.    Br.  Patents,  pi.  3.  cites  9  H.  6.  20. 

6.  Where  a  man  is  attainted'^  the  King  cannot  enter  without  rir.  dffice 
office.    Br.  Traverfe  dc  Office,  pi.  32.  cites  4  E.  4.  21.  ^r**^*'  ^^ 

4  E.  12,  ij.  S.  C. S.  P.  upda  attainder  of  felony^  i  Rep,  50,  THn.  4a  Elij,  in  AljQiu 

Food's  Cafe.-  ■        5  Rep-  5*.  b. 

7i  In  qttare  impedit  the  Kiilg  counted  by  title  of  attainder  of 

H  a  ttr^oH 
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♦  Qu«en  •  treafcn  to  have  prefentation  without  office  found :  and  it  wil 

Elizabeth  held  by  ihc  JuRiccs  that  the  King  may  be  intitled  to  the  prefen- 

fcJforfckJIre  Nation  fallen  without  office  ;  foT  that  is  only  a  chattlc,  hut  the  in- 

for  trcafon,  heritance  of  adv&wfcn  is   real*     And  fo  of  things  tranfttorj^  the 

whereof  A.  King  (hall  have  them  without  office,  as  the  ward  of  a  body^  and 

fcVcdinfce  "^^7  g''^"^  ^^  wichout  office.     Andy&  where  a  man  outlanv'd  has 

M.  his  wife,  an  advowfon^  and  after  the  church  voids ^  the  King   (liall  have  it 

by  petition  without  office.   Br.  Office  devant  &c.  pi.  45.  cites  20  Ed.  4.  11. 

wh^cfh  rom-  ^'  ^'^^  therefore  the  fame  law  fecms  to  be  of  goods  moveable, 

prehended      Ibid, 
the  title  of 

M.  and  of  the  c^uecn,  claimed  her  dwvotr^  which  in  eflfe^  was  this,  that  A.  her  hulband  wtt 
fcifed  thereof  ia  fee,  and  toolc  her  to  urifc,  and  before  his  trcsfou  coiqmitted  levied  a  fine  with 
procbmation  to  another,  whofe  eiiate  the  Queen  had  by  lawful  corv-yance  therein  eipiifs'd;  and 
that  afterwards  A,  was  attainted  of  high  trealon  by  outiaiwry^  and  died,  which  outlawry  was  after* 
wards  rrverfed  in  a  tvrii  of  error.  And  it  was  rcfolved  by  the  Lord  Chancellor,  with  the  advice 
of  all  the  Judges,  that  the  petitioner  need  not  have  any  office  to  find  her  title,  becaufe  her  tide 
ftands  with  the  title  of  the  Queen»  and  the  Slueen  is  not  iniUlcd  hy  cffice  (which  (he  might  tra- 
irerfe,  contefs  or  avoid),  hut  iy  conveyances  which  {he  affirmeih.  3  Inft.  2I5»  216.  cites  Hiif. 
%^  Eliz. 

The  lands,  whereof  a  perfon  attainted  of  high  treafon  dies  feifed  of  an  eftatc  in  fee,  are  adhiaJIy 
veiled  in  the  King  without  any  office,  becaufe  they  cannot  defcend,  the  blood  being  corrupted,  and 
the  fret  hold  (hall  not  be  in  abeyance  ;  hut  it  feems  agreed,  that  by  the  common  law  fuch  lands  were 
not  Tcfied  in  the  a^al  poileflion  of  the  King  Vjm'/r^  the  life  of  the  offender  without  an  oflBce. 
%  Hawk.  PI.  C.  448.  cap.  49.   f.  r.  2. 

A  Ti^bt  of  entry  into  lands,  to  which  a  perfon  attainted  of  high  treafon  is  intitled,  is  as  much 
forfeited  as  lands  in  pciTcfDon  ;  but  the  King  (hall  not  be  adjudged  in  poflefTion  of  fuch  lands  without 
an  office,  and  fcire  facias  or  feifure  on  fuch  office  ;  for  the  woids  that  the  King  Jhall  be  deewud  im 
foffeffion  without  office  &c.  in  thejfatute  33//.  ^,  Ihall  have  this  contlrucliou,  that  he  (hall  be  ta 
ffoffcffion  without  office  in  the  fame  manner  as  he  Oiould  have  been  upon  an  office  found  at  commuff 
law.  But  at  the  common  law,  if  a  diiTeifee  had  been  attainted  ot  high  treafon,  and  the  feifin  fovnd 
by  office,  the  King  (hould  not  have  been  in  poireffion  without  a  icire  facias,  or  a  feifure  at  Icaft. 
%  Hawk.  Fl.  C.  452.  cap.  j{^.  f.  23. 

t  82  3  9.  If  the  King  leafesfor  years y  rcndring  rent  with  ciaufe  of  r^- 
•vj*  Br.  entry^  the  King  cannot  enter  for  non-payment  till  the  matter  be 
▼ani&cfpl.  found  by  office.  Br.  Office  devant  &c.  pi.  30.  cites  2  H.  7.  8. 

57.  cites  2  H.  ".  8.  And  per  Brian,  the  King  need  not  demand  tin  rent  as  a  commcm  peifonftiall 
do  :  ^ut  perHuTey,  the  King  is  not  in  po(rcffion  thereof  till  th:  condition  broken  be  found  by  ofiice. 

1  he  King  grants  a  leafe,  p.-ovifo  that  the  Uaj'e  Jhall  be  void  on  non-payment.  I'he  rent  is  arrear. 
The  If afe  is  void  wibout  any  offce ;  and  yet  office  is  neceiTary  to  intitle  the  King  to  the  mefne  frth- 
Jfft  and  the  foffeffion^  by  rcafoii  that  thfc  non-payment  of  the  rent  is  matter  of  fad  in  Pais,  and  ia 
jK>t  triable  by  record  ;  but  if  the  condition  had  been  niable  by  record,  there  by  the  breach  of  the 
condition  the  King  (hould  be  in  po(reffidn  without  office  ;  as,  upon  cond.tion  to  grant  other  land  by 
deed  inrolled  in  Chancery,  or  to  furrender  par&el  in  the  Exchequer  by  fuch  a  day,  if  the  tenant 
fails,  office  is  not  neceflary  to  intitle  the  King  to  the  po(re(fion,  becaufe  th«  records  of  the  Chancery 
and  Exchequer  thcmfclves  prove  title  fufficient.  Per  Manwood  Ch.  B-  and  judgment  accordingly, 
which  was  affifined  in  enor.  Mo.  291,  295,  296.  Pafch.  32  Elit.  Sir  Moile  Finch,  v.  Throck- 
morton. 

if  the  King  grants  a  leafe  for  life^  on  CMdtthn  to  be  void  on  non-payment  of  the  rent  in  forty 
days,  he  can't  be  intitltd  thereto  on  breach,  unlefs  by  office  found  In  its  proper  county  to  avoid  it. 
But  fu  h  condition  rcferv'd  on  lemfe  for yeart^  may  be  found  by  office  in  another  couoty,  and  'tis  but 
an  office  to  inform  the  King,  which  in  whatfoevcr  county  found  is  fufficient.     Cro.  £.  855.  Trin. 

43  &  44  Eitx.  Br.  Parllow  v.  Corne. The  lefTee  continuing pofleffion  (han't  be  accounted  an  /«. 

trudcr  before  office  thereof  found,  but  he  (hall  ht  accountant  for  the  profits  to  tlie  Ki.'ig  as  bailiff  of 
his  own  tort    a  Le.  134.  Sir  Moil  Fmch'i  Cafe. 2  Le.  ao6.  S.  C.  cited. 

Bu  Oflke  10.  The  King  may  be  feifed  without  office.  Br.  Prerogative, 
tiT^  di.  P*-  9^-  ^^^  9  H.  7-  a.  per  Oxenbridge. , 

ii«  As 
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II •  As  where  the  Kittys  ♦  tenant  dies  without  heir.     Ibid.  S.  P.  and 

Brooke  fiv*. 

it  feons  that  entry  by  a  ftranger  (hall  not  alter  the  cafe;  for  if  the  Kios  be  f-'J'  d  by  law  without 

•ffice,  a  firanger  by  bis  entry  can/lot  devfft  tbe  franktenewunt  out  of  the  King,     Br.  Office  dev  ant 

&c.  pi.  34.  cites  S.  C. 

•  &.  P.  That  the  franktenement  is  in  the  King  without  office  or  entry  vtbere  no  firanger  enter t  \ 

foe  franktcaement  caanot  merge ;  quod  noca.     Br.  £fcbeat,  pi.  33.  cites  S.  C— — Br.  Efcheatf 

pi.  25.  cites  S.  C. 

12.  &  if  he  be  attainted  of  trenjon  and  dies ;  for  he  cannot  J^*".  Oflkc 
have  heir.    Ibid.  ^r^lc\tcw 

S.  C. — Br.  Office  derant&c.  pi.  38.  cites  4  E.  4.  22,  23.  Contra,  that  where  a  man  is  attainted 
of  iTcaioQ,  yet  the  King  eannot  enter  wiibaut  oficr.' But  fee  pi.  7.  and  the  notes  there. 

13.  &  if  tenant  in  taiL  the  reverfion  to  the  Kin 7  dies  without  ^r.  Office 

iffu/     lU^A  devant&c. 

V'^'     *^»^-  p!.  74.citet 

S.  C.-'^-^Ulemant  in  tai/,  or  for  term  of  life  [of  the  grant]  of  tbe  King  dies  wibout  IJfue^  fraak. 
tenemeDt  is  in  the  King  ;  and  ^vbere  tbefn  ber  dies  and  none  enter ^  tbejranktenemefit  is  in  ibefon^ 
mmd/o  in  tbe  Ktng^  if  tbe  King  be  beir  to  f neb  ferfon  ^ubo  dies  feifed.  Br.  Efcheat,  pi.  33. 
ciif  s  S.  C. 

14.  &  of  tenant  for  life^  the  reverfion  to  the  King^  and  the  ^^-  ^^^^ 
tenant  dies^  the  King  is  feifed  in  faft  without  office  ;  per  Oxen-  3!^  dtes^ ' 

bridge.     And  per  Hufley  this  may  be  law  5  but  per  Filher  it  is  s.  c. 

good  law  ;  for  franktenement  cannot  be  in  fttf pence ;  contra  upon  *  S.  P.  an4 
oBenation  *  in  mortmain.  Br.  Prerogative,  pi.  91.  cites  9  H.  7.  2^  \^^^  bflie^^ 

"nt  of  the  Kln%  tm'tbottt /icence.     Ibid.  And  if  tenant  for  life,  the  revciiion  to  the  King* 

^finnnenders  by  deed  involl^d^  the  franktenement  is  i(i  the  King  without  other  record  ;  for  this  it 
mtier  of  record  by  the  iarol}intnt;  perHuiTey,  and  of  the  others  he  would  be  advlfed.  Br.  Prerogat 
^^%  pL  91.  cites  9  H.  7.  2. 

15.  It  is  fio/  necejfary  that  an  office  be  found  to  intitle  the  King 
Vfhere  the  law  ca/fs  the  pojfeffion  upon  htm  ;  as  in  cafe  of  efcheat 
and  limitation  of  a  remainder  to  the  King,  which  afterwards 
▼efts  in  poffeffion  &c.  but  otherwife  where  the  law  cafts  the 

K>iIeffion  and  franktenement  on  the  heir,  as  in  cafe  of  ward. 
.  C.  229.  b.  230.  Willion  v.  Barkley. cites  T.  9  H.  7.  2. 

Br.  Efcheat.  25.33.  Office  dcvant  34.     Praerogative  91. 

16.  The  King  in  fome  cafes  may  be  in  pojfejion  without  office,  ^'  PrerrM:v 
and  none  can  difpoflcfs  him ;  as  where  war  is  between  England  ^Ues  s'  j'^' 
and  France,  the  pofleffion  oi priors  aliens  may  be  feifed  by  com-  Andiftn- 
mand  without  office  :  and  fp  of  tamporalties  of  a  bijhop  upon  con^^  [  %^  ] 
tempt :  for  thofe  pdfleffions  are  apparent  and  known  in  certain,  morfovyearo 
Br.  Office  dcvant  &c.  pi.  14.  cites  2i  H.  7.  7.  per  Frowick  ^^l*^^^'' 
CL  J.  for  clear  law.  King  (hail 

fcifc  with- 
OBt  office.  And  fo  fee  that  in  cafes  of  cbattks  the  King  may  feife  and  havs  DofTelTion  without 
c»ffice,  Jhid.  Aad  by  Mordant  and  Frawike  iifbere  a  common  ftrfun  cannot  enter^  hut  is  put  to 
aa  adioo,  at  for  noafit  cefs*  by  eeffavity  or  the  like,  if  fuch  matter  b:  found  tor  the  King  fa^ 
iffioe«  he  cannot  enter,  h}Mjh^ll have feire facias,  Br.  Office  devanC  dc  pi.  36.  citei  la  U. 
7.  20.  [ai.] 

17.  The  King  never  fball  be  entitled  by  matter  in  faB^  nor  by  -/fc^Brooko 
aDegation  of  matter  in  faft,  but  by  matter  of  record;  per  Rede  S^^J\t*Jeema 
dearly.    Br.  Office  devant  &c.  pi.  15.  cites  21  H.  7.  19.  tkati>. 

formation  it^ 
th  Mj^btfuer  d«ci  not  intiile  the  Kiog  till  it  be  ibuiid  betwrten  (be  parties  bj  ifiue  tried*  or  by 

U  ^  cooieQioa 


h  Office  ot  Slnqutfitiott^ 

tonftPCion  of  record.     Ibid.  ^^rre  if  tafi  is  d/fconttKUfJ  by  the  anctfl^r  cftht  JCiifg  tpiif 

%UM  a/yijeffy  or  the  |>o{rcirion  of  »  feme  be  difcontinued,  anJ  after  it  is  found  that  the  King  it  heir 
to  the  tai/i  or  to  the  feme  by  office^  whether  the  King  be  not  put  to  ^fcire  facias  in  this  cafe  ?  Ic 
i^dems  that  he  is.    Ibid. 

*  See  the  jg.  \{  the  King  grants  land  fir  life  and  after  the  patentee  dies^ 
e.^t.itVn-  y^^  '^^  l^>"g  cannot  grant  it  over  till  the  death  be  found  by 
rogafivc  oflicc,*  and  this  by  the  ilatute  9f  *  i8  H.  6.  Br^^  Office  devanf; 
(H.  b.).       &c.  pi.  56.  citfes  29  H.  8. 

*  S.  p.  I  p.  ^1  he  Queen  cannot  be  intituled  to  ^ings  real  without  of- 
^  Le.  :o6.  g^^  g^^  f^^  things  perfonal  flie  may  in  feveral  cafes.  So  for 
S.  P.  Lane  chattels  real ;  as  in  outlawry^  the  Queen  fliall  have  obligations— 
37  Aiig.  ftatutes — ^recognizances — *  leafes  for  years-r-next  avojdancQS 
7 'g'— S^P  W*^^^®^'  office — ^becaufe  thfe  Queen  is  intitlcd  by  the  record  of 
Ibid.  6t.  t"^  outlawry;  per  Clark  J.  Mo.  292.  Pafch.  32  Eliz.  in  the 
perTanficid  Cafe  of  Sir  M.  Finch  v.  Throcmorton. 

Ch.  B.  ^ 

Trin.  7  Jac.  in  the  Exchequer,  in  Sir  Edward  Dimock's  Cafe. 

A.  the  father  of  B.  the  plaintiff  being  policiTed  of  a  leafe  for  years,  was  oi^^Iawed  for  high  trea« 
fon;  an  inquiUpjon  found  B.'s  title,  and  the  tenements  were  feifcd  into  the  King's  hands,  who 
granted  away  the  term ;  the  outlawry  w^s  afterwards  reVcrfcd  for  error  ;  and  thereupon  the  leafe 

was  reftored  to'  B.  2  Vcm.  %\i.  Hill.  1693.  Peyton  v.  Aylilfc.— ^^ [Quxre  if  the  an^uiiitMic^ 

was  necelTary]. 

20.  There  is  a  difference  between  an  aB  of  ajfiirance  and  an 

aft  •ffirfiittire.     If  the  words  are,  that  the  Kingjball  ha\}e  and 

enjoy^  'tis  then  an  aft  of  aflurance,  and  the  lands  are  given  to 

nhc  King  without  office ;  but  by  an  aft  of  forfeiture,  the  lands 

are  not  in  the  King  without  office  found.     Arg.  Godb.  304* 

'^        Pafch.  21  Jac.  in  Cafe  of  Sheffield  v.  Radcliffe. 

*  Yf^^^'p  21.  An  archdeacon  madey2i/f  of  the  office  ofregijler  of  his  arcb^ 
ad'iudgcd,  deaconry^  by  means  of  which  it  became  forfeited  by  the  ftatute  of 
and  Poiicx.  c  l^  6  E.  6.  cap.  i6.  And  the  queftion  was,  whether  the  King 
fen  Ch.  J.  having  granted  the  fame  without  anv  office  found  thereof  it  be 
ir^tilrt  if  good  ?  And  refoiv'd  that  it  is  good ;  becaufe  no  eftate  or  intereft 
a  chofc  en  in  the  officc  is  forfeited,  .either  of  the  archdeacon  or  regillerj^ 
^^    ,    nor  is  any  franktenement  to  be  divefted  out  of  him,  and  veiled 

in  the  King  \  but  the  office  i3  becopie  void,  and  by  the  difabiiity 
of  the  archdeacon,  the  power  to  fupply  the  office  of  regifter  is 
in  the  King,  and  cited  20  E.  4.  11.  a.  and  therefore  gave  judg- 
ment unanimoufly  for  thq  piaintitF.  3  Lev.  289.  Hill.  2  W.  &  M. 
C.  B.  "Woodward  v.  Fox. 

Agreed, that      22-  Where  a  freehold  is  forfeited  to  the  King  hj  anjjlatute^ 

astoftich      ;^  j^  requifitc  that  an  officc  ihould  be  found  ot  the  forfeiture. 

rig"t"i7rup.  But  wherq  it  is  only  a  power  to  appoint  an  officer  'tis  othen^ifc. 

ply  that  was  2  Vcnt.  267.  Hill.  2  &  3  tV".  &  M.  C.  B.  Woodward  Y.  Fox. 

a  chattle  fc-  .  .     -      .    -    .        i.  • ,         .   r 

parate  from  the  inheritance,  and  the  Kmg  might  fupply  fuch  prefcnt  ayoidance  before  any 
found,  tho'  it  be  admitted  that  the  right  of  nomination  in  point  of  eftate,  ihould  not  TCft  in  the 
befort  ofiice  found,     a  Tent.  270.  Woodward  v.  ?ox. 

^tf/ where  a  2-?.  In  2^  fcire  facios  out  of  Chancery /tf  r^^^^Z  fl  patent  fhr  a 
*^**  \  \  fharitty  it  was  objccled  that  an  office  ought  to  have  been  loujxd 
fiSj^/r  .  before  the  fcire  fiicias.  For  that  a  fci.  fa.  is  a  judicial  writ»  and 
weo/Af^*  ought  to  be  founded  upon  a  record.    But  it  was  rcfolved,  that 

it 


jSDffice  or  gjnquifitiom  *  84 

it  is  true  that  ?i  feu  facias  aught  to  he  founded  upon  a  record^  and  tentorother 
that  fo  it  is  in  this  cafe  -,  for  the  patent  is  a  *  record  in  Chancery^  tbtfcourt^ 
out  of  which  Court  the  fci.  fa.  in'ued,  and  it  is  a  fufficient  re-  infuchcafc 
cord  whereon  to  found  it.     3  Lev.  223.     Trin.    i  Jac.   2.  in  *°°**^®, 
theHoufe  of  Lords  on*  appeal  from  the  Chancery.  The  King  v.  found  Tn  the 

Butler.  *  other  Court 

before  the 
f  J.  fa.  ualefs  the  forfeiture  appear  on  record  in  the  fame  Court*  upon  which  to  found  the  fci.   i^, ' 
And  where  the  office  is  found,  the  Kmg  fcifcs  immediately  upon  the  office;  but  where  the  fci.  fa. 
is  founded  upon  the  patent,  as  in  the  principal  cafe,  the  King  \:zr\not /fife  till  the  forfeiture  of 
other  defeat  of  Uie  patent  be  try'd  upon  the  fci.  fa.     3  Lev,  223.  Trip.  1  Jac.  a,  in  the  Houfc  q^ 
l«rds  on  appeal  out  of  Chancery.     Tlie  King  v.  Sutler, 

24.  The  King  granted  the  wardfliip  of  body  ;ind  lands,  ren-  And  it  \t 
dring  rent  to  the  receiver  or  his  deputy *^vi thin  40  days  after  thefeajls  [ha7ihe\ik« 
appointed  for  payment^  with  a  claufe  to  he  void  on  fwnpayment.     It  rcfolution 
w^  agreed,  that  the  leafe  is  not  abfplutely  void  by  nonpayment  ^'<»*  ^^^^  *" 
of  the  rent  refervcd,  vinlefs  ofEce  be  found;  becaufe  it  was  sj^  Moyle 
payable  to  the  receiver  or  his  deputy,  which  is  matter  of  fadi  in  Finch  v. 
Pais.    For  there  is  a  difference  between  a  leafe  for  years,  refcrv*-  Throgmor* 
jng  rent  payah/e  at  the  receipt  of  the  Exchequer ^  with  fuch  provifo,  g^^^o  ^^' 
and  uhen  it  \s  payable  to  the  receiver  or  his  deputy ;  for  in  (ix^frji  ^zi.  Hill,  • 
cafe  the  payment  or  nonp;iymcnt  appears  of  record  ^  and  therefore  33  El'^« 
there  needs  no  office  to  prove  the  nonpayment ;  but  in  the  laft  J_^'^  '* 
caic  it  does  not  appear  of  record,  and  therefore  in  that  c^fe  pi,  44.0. 

the  leafe  is  not  void  by  noiipayment  without  office.  Cro.  C.  90,  S.  C 

10c.  Mich.  3  Car.  Stephens  v.  Potter.  s  "c.— 

2  jLc.  134  to  146.  pi.  178.  in  the  Exchequer,  S.  C— — S.  P.  Poph.  53.  Trin.  36  Eliz.  cite^ 
S,  C.  and  judgment  there  given  .iccordingly,  piNCH  v.  Rise  let.  And  ihzt  where  iff  the  cafg 
cj  a  CiWKan  per/on^  an  entry  is  necej^ary  tu  defeat  an  eftate^  there  in  the  King's  Cafe  an  office  is 
fKccJfary  to  determine  the  eftatc ;  for  an  office  in  the  Kii)g's  'C^fe  countervails  an  entry;  becaufe 
tiie  King  iu  peribo  cannot  make  an  entry. 

(E)  Neceflary,     What  the  King  may  do  before  Offic0 

found. 

I.  '\X7HERE  it  is  awarded  that  the  temporaiths  of  a  hifhopjhall  S.  P.  9  Rep. 
^^    hefeifed  into  the  hands  of  the  King,  the  King  fhall  take  S5-  b.  in  Sir 
conufance  of  them,  and  Jbail  prefent  to  the  advowfon  ;  for  the  RcynoW't 
temporaltics  of  a  biffipp  are  a/ways  of  record  in  the  Exchequer y  as  Cafe, 
appears  2i  H.  7.  7.  Br.  Office  devant  &c.  pi.  17.  cites  21  E.  3, 
30.  and  Kljh.  Scire  Fa,  1 13, 

2.  Where  the  Kin^s  tenant  dies  feifed  of  ar^  advowfony  or  in  Kelw.  4*, 
cafe  of  an  outlav^r^y  tho'  the  eftatc  is  not  in  the  King  before  b-  43- — « 
office,  yet  if  the  church  becomes  void,  the  King  fhall  prefent  \  ^^^'•^' 
before  office.     %  Vent.  270.  in  Cafe  of  Woodward  v.  Foac.—  sirV.  Rey, 

cites  20  E.  4.  1 1.  .   nold's  Cafe, 

3.  "\Vhcre  the  King  leafes  foi  years  with  claufe  of  re-entry  for  s.  P.  Mo. 
nonpayment  of  the  rent,  the  King  need  not  demand  the  rent  *96-  P^^^h, 
before  he  rcrcnters  ;  but  it  is  faid  there,  that  if  the  King  grants  Moi^i  Fiifck 
the  rem  and  re^^ntry  to  another y  he  cannot  enter  without  demands  ▼.  Throck^ 
^l  ttc  r^nt|  an4  W  King  may  grant  hU  »^ion^  ?iod  a  chofe  en  m^rton, 

H  4  a£tion| 
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action,  contrary  of  a  common  perfon  j  quod  nota  \  per  Huflcy 
and  Brian,  and  the  King  cannot  enter  till  the  nonpayment  be  found  by 
Ice,     Br.  Entre  Cong.  pi.  88.  cites  2  H.  7.  8. 

4.  Brooke  makes  a  quaere,  if  grant  of  the  King  be  good  with- 
out office,  in  cafe  of  alienation  in  mortnfainy  or  by  tenant  of  the 
King  without  licence j  by  reafon  of  the  ftatute  18  H.  6.  6.  that 
grants  before  office  fliall  be  void.  Br.  Office  devant  &c.  pi.  34- 
cites  9  H.  7.  2. 

5.  Note,  by  thofe  of  the  Exchequer,  where  a  man  is  attainted 
by  parliament  y  and  all  his  lands  to  be  forfeit  edy  and  does  not  fay  thjt 
ih'-fi.  pall  be  in  the  King  without  office y  there  they  are  not  in  feifin 
of  the  King  to  grant  over  without  office;  for  it  does  not  appear 
of  record  what  lands  they  are.  Br.  Office  devant  &c.  pi.  17^ 
cites  27  H.  8. 

£  85  ]  6.  In  fomc  cafes  the  King  fliall  be  in  pofleffion  by  office  without 
ft'iftircy  as  of  lands,  tcncipents,  offices  &c.  which  are  local,  or 
whereof  continual  profit  may  be  taken  ;  as  where  'tis  found  by 
office  that  condition  is  broken,  or  that  perfon  attaint  ojf  felony 
is  feifed  of  land  &c.  or  in  cafe  of  ward  of  land  &c. — In  fome 
cafe  the  King  (hall  be  in  pofTeffion  by  office  andfeifurcj  as  in  cafe 
of  advowfon  &c.  the  right  patron  (hall  not  be  oufted  by  fuch 
falfe  office  found  of  it,  till  the  King  prefents,  and  his  clerk  ad- 
mitted and  inftituted.  9  Rep.  95.  b.  HilL  9  Jac.  in  Cane,  in 
Sir  George  Reynolds's  Cafe. 

7.  In  cafe  of  a  irarfitory  chattel  coming  to  the  King  an  office 
18  sot  neiejfary;  but  where  an  interejl  comes  to  the  King  an 
office  ought  to  be  found.  Arg.  Lane.,  43.  Pafch.  7  Jac.  in  Cafe 
of  the  King  v.  the  Earl  of  Nottingham  &  al. 

8.  In  cafe  of  Simony  the  King  (hall  prefent  without  office. 
2  Vent.  27©.  Hill.  2  &  3  W  &  M.  C.  B.  in  Cafe  of  Woodward 
V.  Fox. 

9.  A  promife  and  order  was  made  for  pafjing  a  patent  for  the 
tffice  of  warden  of  the  Fleet  to  L.  on  a  fuppofed forfeiture  for  permit^ 
ting  efcapesy  and  this  was  infixed  to  be  blefore  inquifition  taken^ 
or  forfeiture  found,  and  therefore  illegal ;  to  which  it  was  an- 
fwered,  that  in  truth  the  inquifition  bears  date,  and  was  taken 
before  tlie  warrant  for  paffing  the  patent,  though  not  filed  till 
afterwards,  and  that  that  is  not  material ;  for  this  is  none  of  the 
Ci'.fcs  where  the  ftatute  requires  the  filing  of  an  inquifition,  and 
only  in  cafes  of  grants  of  lands  and  tenements ;  but  the  Court 
held  it  to  be  a  matter  of  great  confequence  to  the  King,  and  to 
the  fubjetf};  if  the  feal  ihould  be  put  to  this  patent,  and  that  it 
might  occafion  a  general  efcape  of  all  the  prifoners  in  the  Fleet, 
and  therefore  would  know  the  King's  pleafure  before  they  would 
pafs  the  grant.  2  Vern.  173.  Trin.  1690.  Colonel  I#eighton't 
Cafe. 


(F)Ifl 
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ff)  In  what  Cafes  the  Office  fhall  htfufflcient  with- 
out Seifure. 


1.  TF  office  be  found  for  the  King  of  an  advowfon  in  grofs^  yet  ^P®" 
'■•  by  this  the  owner  is  not  out  of  poflefTion.     Br.  Office  de-  j^"^^ 


oflict 
that 
-  .  _  -—  tenant 

Tant  &C  pi.  52.  cites  17  £.  3.  10.  in  his  life 

granted  (he 
aext  prcftpitation  to  B.  who  prefented  C.  who  was  infufficienti  and  did  not  prefent  another  withia 
fixmoDths,  by  which  the  defendant  the  ordinary  made  collation  by  lapfe,  and  that  the  King  wa« 
intitledby  the  heir  within  a^e  and  in  his  ward  ;  there  the  Kmg  is  not  in  pofleQion,  but  fliall  havt 
qoait  inpcdic ;  for  he  is  not  in  poflTcflion  of  thef  advowfon.  Br.  Office  dcvanti  pi.  .11.  cites  \/^  H. 
7. 12.  and  15  H.  7.  6.— Br.  Traverfcde  Office,  pi.  15.  cites  S.  C. 

2.  The  Kiue  may  be  in  pofieflion  of  an  advowfon  attendant  or  ^'*^^^^^T  , 

r     i_  ^fP       J^  c  f        1  e  '  r        "^^^  found  of 

tn  grofs,  by  omce  thercoi  found ;  contra  of  common  or  rent ;  for  lands  and 
przcipe  lies  of  advowfon,  and  livery  may  be  made  of  it ;  contra  ttnemcnts 
of  rent  and  common.     Br.  Office  devant  &c.  pi.  46.  cites  20  E.  '^'^''^^f*'^ 

,  T?  t      ^  manual  or 

4.  13,  14.  and  21  1!..  4.   I.  lu  in  cccu. 

pat  ion,  the 
%Jo%  by  this  is  in  poficffion  without  entry,  and  others  by  this  are  out  of  poiTefiion  ;  contra  of  rent 
»ad  etmmoMf  as  appears  there  ;  and  a  man  may  be  out  of  poiTeffion  of  advowfon  by  prefentment  | 
€»jxtra  of  rent  and  common..    Ibid.— —Br.  Traverfe  de  Office,  pi.  40.  citts  S.  C. 

3.  There  zvtfime  o^ces  which  do  not  put  the  King  in  pojfejfion^  Br.Tra- 
«  where  wajl  is  found  by  tenant  of  the  King,  he  (hall  Yizytfdre  g^c^*^'  ^^' 
facias  upon  the  office  j  per  Coninge.     Br.  Office  devant,  pi.  11.  cites  s.  c.^' 
cites  14 H.  7.  22.  and  15  H.  7.  6.  —s.  p.  per 

'which Trenuile  J.  agreed.  Br.  Office  devant  ice.  pi.  15.  cites  21  H.  7.  ig.— ; — But  where  offic* 
/■^i  matter f(.r  tie  Kingj  hy  %ubic6  a  common  per/on  may  enters  in  fuch  cafe  the  King  (hall  be  ad* 
jiidged  in  pofleffion ;  per  Rede  J.  Br.  Office  devant  &c.  pi.  15.  cites  21  H.  7.  19. 

4.  &  upon  ceffavit  found  by  office,  he  ffiall  have  writ  of  fcire  [    86     1 

fcciaS.     Ibid.  Br.  Tra- 

-  verfe  de  Of- 

nce,  pi.  i^,  cites  S.  C.'  ■  S.  P.  per  Rede  J.  which  Trcmailc  J.  agreed.  Br.  Office  dcvai.t, 
^1.  I  j.  cites  21  H.  7.  19. 

(F.  2)  In  what  Cafes  the  Office  fhall  be  fij^cient 
to  put  the  Party  out  of  PoJfeJJion. 

I-  QVARE  impedtt  by  the  King  j  and  counted  that  it  was  found  ^^*  if  it  I  • 
>C  h  #'^  ^^^^  *•  ■^-  held  the  manor  ofW.  to  which  the  ad-f^J'fj^^y^ 
wwfin  is  appendant  of  him  by  knights  fervice,  as  of  the  earldom  of\be'£tlut 
B.  Vfhich  cam^  to  him  by  attainder y  and  that  S,  B.  preftnied  Sec,  common  in 
and  after  died  his  heir  within  age^  and  now  in  ward  of  the  King^  my  Und  ap^ 
and  the  Church  voided,  and  the  King  prefented,  and  the  defendant  {ws  SI?! 
dijurbed  him  ;  the  defendant  faid,  that  A.  wasfeifed  of  the  advow-  not  *>c  tra. 
fin  in  fee,  and  prefented  him,  abfque  hoc,  that  the  faid  S.  B.  pre^  chlnw** 
fented  mcdo  Iff  forma  ;  per  Jenny,  office  which  intitles  the  King  butly^plr\ ; 
to  lands  or  tenements  puts  him  in  pofleffion,  and  all  others  are  ^^  ^y  this ' 
I7  this  put  out  of  poffcffion,  and  therefore  fuch  office  ffiall  be  ^^.  ^^^'^ 

travcrfed 


'SS  iSHKtt  at  ^rmmtion. 

poffcffion.     traverfed  in  the  Chancery,  and  not  by  way  of  plea,     Br.  Tra* 
whcrnf  h    ^^'^^  ^^  Office,  pi.  40.  cites  20  E,  4.  14.  and  21  E.  4.  1.      ^ 

found  that  the  tenant  of  the  King  diedfeiftd  of  a  manor  to^vbhb  a  villein  is  regardant,  the  villein 

may  traverfe  it  by  plea,  and  not  in  Chancery.     Ibid. 'So  tfa  rtnt-cbarge,  as  where  it  is  found 

that  the  tenant  of  the  King  has  ■  rent-char]ge  out  of  my  manori  I  fball  avoid  it  by  way  of  anfwer  \ 

and  Choke  and  Nottingham  Ch.  Raron  agreed  with  Jcnncy.     Ibid. But  per  Brian  Ch   J- 

there  is  a  divtrfity  where  a  thing  \%fund  txprefily  by  ojfice,  and  where  imf>ly*d  as  here  by  thefe 
words,  cum  pertinentiis,  .which  is  int^Iy'd,  there  this  need  not  be  traverfed  in  Chancery,  but  by 

way  of  anfwer.    Ibid.- yind  by  him  fit  bad  betn  eupvffsly  found  of  tbe  ad'votufun  in  tbe  office  if 

yet  becaufe  it  does  not  lie  in  manual  occupatiofi.,  it  need  not  be  traverfed  in  Chancery,  but  by  way 

of  plea  4  but  Billing  Ch.  J.  of  England  agreedt  that  th^e  office  ought  to  be  traverfed.     Ibid..— — 

AndptT  Collow,  tke  appendancy  is  tbe  title  of  tbe  King  ;  for  he  is  infilled  fo  by  of^ce,  and  tbere^ 

fore  this  ougbt  to  be  traverfed^  and  not  tbe  pKefentment,  which  Littleton  and  Briaa  J.  agreed.  Ibid. 

rBr.  Traverfe  per  fauns  Szc.  pi.  257.  cites  10  E,  4.  13,  14.  and  zi  4.  4.  1.  3.  S.  C. Br. 

Office  deyanty  pi.  46.  cites  S.  C. 

(G)  SubjeSi  bound  by  it.     In  what  Cafes. 

Br.  Entre       j,   /^FFICE  is  fotind  for  the  King^  ^nd  after  uponfaljefurmrfi 

citcsV^C^'  o//'fr  2jjfrf  is  found  for  a  party  y  this  (liall  notdifcharge  the 

ofTice  found  loif  the  King  5  but  if  he  enters  it  is  intrufion  j  for 

It  is  only  inquefl:  of  office,  which  fhall  not  difcharge  the  title  of 

the  King  \  and  alfo  inquejl  of  office foutid for  a  fuhjeB  fhall  not  hind 

any  party  ;  quod  nota ;  for  //  is  only  evidence ;  out  inqueft  of  office 

found  for  the  King  (hall  bind  till  it  be  traverfed ;  note  a  diver-. 

fity.     Br.  Enqueft,  pi.  22.  cites  21  E.  3.  i,  2. 

♦  S.  P.  Br.        2.  Office  found  that  J.  S.  tenant  of  the  King  died  feifed,  and 

A^'^^'mo"^  /y?>tf/  ?r.  S.  is  his  fon  and  heir,  and  of  the  *  a^  of  one  year  y  ivherehe 

citts  5  E.  4.  is  of  the  age  of  40  years,  he  has  no  remedy  at  the  common  law, 

3.  4.  But      and  fliall  not  have  livery  till  20  years  after  ;  and  per  Bwan,  if  it 

ft^owYhc   ^^  found  that  J.  S.  holds  of  the  King  in  capitCy  his  heir  luithin  age^, 

ftatnte  of      ^here  infaB  he  has  no  land,  his  heir  fliall  be  in  ward,  and  has  na 

&  E.  6. 8.     remedy ;  but  per  Towns  -  he  has ;  for  he  may  traverfe,  quod 

tl^crepf,        Cateffiy,  Neal,  and  Hufley,  conceflerunt,     Br.  Office  devant 

&c.  pi.  28.  cites  I  H.  7.  3. 
Br.  Tra-  3.  And  if  it  be  found  that  the  King's  tenant  died  feifed,  and 

verfc  de  Of-  ^j^^^^  j  ^,^  j^jg  j^^^j,.^  ^^^  ^f  jj^^  ^g^  of  five  ycars,  and  it  is  found 

cites  S.  C.     h  ^"^'^^''  S^^^  ^^^'  another  is  heir  and  of  fall  age,  I  (hall  have  no 
remedy  before  that  I  am  of  fuU  age,  and  then  to  interplead  5^ 
[     87     1  2CCi^  nofii^all  interplead  but  he  who  has  office  foMnd  for  hint'     Br. 
Office  devant  &c,  pi.  40.  cites  5  E.  4.  3,  4. 

4.  In  annuity,  if  the  King  be  intitled  by  office  to  land  to  ^^hich 

N.  has  title  and  right,  he  cannot  enter  upon  the  King ;  for  by  the 

office  the  King  is  in  pofleffion,  and  N.  is  out  of  poffeffion,  and  if 

the  King  grants  it  over,  he  cannot  enter  upon  the  patentee,  the  of- 

fee  being  in  force ;  but  he  who  has  a  rent-charge  or  common  out  of 

that  land  is  not  out  of  pofleffion,  but  may  diftrain  the  patentee, 

or  ufe  his  comtnon.  Br.  Entre  Cong.  pi.  42.  cites  21  H.  7.  i. 

This  being         5.  2  5«f  3  £d.  6.  cap%  8»/  3-  enafts,  That  where  any  office  or 

faw^thecf-    ^^^<l^if^i^^^  is  found  emitting  any  title  for  term  of  years,  by  copy  cf 

tates  of  te-     court^roll  or  other  interefl,  every  lejfee  or  copyholder,  and  every  per-^ 

nant  by  fta-  y^^  that  fliall  have  any  interefl  to  an f  rent,  common,  or  profit  appren^^ 

mcrchlmt '    ^^>  ^^^  ^f  ^^^3  /affrfj"  contained  infuch  office  or  inquifition^  fioll  ^nioy 

3  their 
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fhetr  leafes  afid  iniereftsy  rents  isfc.  as  tbey  might  have  Jone,  in  cafe  ?» J  *1^*^ 
there  bad  been  none  fuch  office  or  inqutfition  foundy  and  as  they  ought  ^^^^  ^^^ 
to  have  done  in  cafe  ft^chleafey  intere/i  by  copy  of  co^rt-roll,  rent  (jTr,  hold  lands 
had  been  found  in  fuch  office  qr  inquifttiqn.  ^Va^^m 

fakcn  to  be  within  the  benefit  of  this  claufe.     Co,  Litt.  77.  b. S.  P.  becaufe  their  intereft  is 

butachattlercal.    2  Inil.  689. 

Termon  before  this  ftatute  had  not  any  traverfe,  and  the  ftatute  does  not  give  any  traverfe  to 
them;  tb^  what  means  (ball  the  defendant  have  to  fave  his  term  ?  Only  by  the  fupplyii\g  the  de- 
fied of  the  inquiiition,  and  (hewing  his  title  to  it)  which  is  all  that  he  has  to  do  in  relation  to  the 
inquifition,  and  it  is  not  material  to  him  whether  tlie  inheritance  be  in  the  Kingoc  in  any  other;  and 
as  it  feemi'  the  (tatute  is  ftridly  penn'd  to  prevent  the  termor  to  difpute  the  title  of  the  iCing  to  the 
inheritance ;  and  inafmuch  as  it  can't  be  any  prejudice  or  advantage  to  the  termor  if  the  inheritance 
fiull  continue  in  the  Kins;,  and  it  may  be  prejudicial  to  the  K.ing«  if  it  (hould  be  traverfed  and  found 
agiioll  the  King,  therefore  'tis  reafon  that  the  defendant  (hall  not  be  admitted  to  Uarerfe  iu 
1  Itttw.  1008.  Pafch.,  10  W.  3.    The  King  v.  Huogerford. 

6.  K  forfeiture  ofxiiz  office  of  Marjhal  of  the  King*s  Bench^ 
(which  is  an  office  of  inheritance)  was  found  by  inquifition  ou( 
of  the  petty-bag  office  5  and  it  wa^  ftrongly  moved  by  the  King's 
counfel  for  a  writ  of  feifure.  But  the  Lord  Keeper,  upon  great 
confideratipn,  did  refufe  to  grant  it,  and  gave  the.  defendant  a 
rcafonablc  time  to  traverfe  the  inquUition  peremptorily*  Hill. 
5  W.  &  M.  in  Cane.  For  although  me  inquifition  finds  a  title 
in  the  King,  yet  the  inquifition  is  traycrfable  5  and  'tis  very  har^ 
to  turn  a  man  out  of  pofTeffion  upon  a  bare  inqueft  of  office, 
without  hearing  what  the  defendant  hath  to  fay  for  himself. 
L.  P.  R.  630. 

7.  Inquifition  upon  a  melius  inquirendum  is  traverfable ;  be- 
caufe it  is  not  taken  fuper  vifum  corporis  \  for  an  inquifition 
fuper  vifum  corporis    ia    not    traverfable,      Carth.    72.   Mich* 

I W.  &  M.  B.  R.     Thp  King  v.  Bonny. 

8.  A.  tenant  for  life  remainder  to  B.  in  fee.  A.  is  attainted. 
The  King  feifes.  In  this  cafe  B.  may  enter  on  the  King.  Other- 
wife,  if  an  office  had  found  A.  feifed  in  fee.  2  Salk.  469. 
Hill.  8  W.  3!  B.  R.  Lincji  v.  Cgote. 


(G.  1)  Traverfed.     In  what  Cafes^  and  how^ 

f.  11  Y  34  -E.  Z*  flat.  I.  14.  Traverfes  of  offices  found  before  the 
efcheatorsfball  he  tried  in  the  Bench, 

2.  It  WZ8  found  by  office  retum'd  in  Chancery  that  W.  of  H. 
^as  feifed  of  certain  land  in  B.  and  was  aiding  to  AL  P.  enemy  of  the 
King,  by  which  the  land  was  feifed  into  the  hands  of  the  King ; 
whereupon  came  the  faid  V(»  of  H.  and  traver/dtthat  be  was  not 

aiding  Sec,  *   Br.  Traverfe  d^  OfficCj|  pi.  46.  cites  43  Aff.  28.—  t    *8    3 
And  fuch  an  office  appears  pie  fam^  year,  p.  29.  and  fuch  a 
traverfe  to  it.    Ibid. 

3.  A  man  cannot  traverfe  the  titl^  of  the  Kling  without  title  a*  where  it 
by  office.    Br.  Traverfe  de  Office,  pi.  22.  cites  50  Aff.  2.  wat>»»/ 

*        *  .  by  office 

tw  W,  tiuuffifeJiMfeft  and  held  of  the  King  in  capitc,  and  ditd feifed  :  and  R.  who  is  an  ide^t^ 
it  bit  beiry  and  that  m.  enter^d^  ivAfcire  facia*  ijfuedagainft  M.  to  fay  vrby  the  landfhould  nop 
kife'ftdfvr  the  ^ngfir  idtocjf  who  CMM  uxdfaidf  that  A.  releafedall  hU  right  t9  F,  S.  ^ba 

mfeoffed 
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injffjjped  birn^  ai  fuhrch  ttme  R.  was  of  good  memoryy  abfpte  bcc^  that  btxiMUafoolndtural  a 
tivitate  ;  Pfift ;  and  admitted  for  a  good  traverfc  ;  and  he  /aid further^  that  the  hnd  U  Md  of 
2>,  C.  abfque  hoc,  that  it  ii  held  of  the  Kingy  front  Sec.  SkipwiUi  faij,  Yoa  caDnot  have  this  iffuc 
i|nlefs-  the  King  v^as  in  pcfTcfllon  ;  for  by  the  office  found,  of  this  tenure  and  alienation*  the  King 
iiall  be  in  pofreiuon,  and  ihea  you  may  traverfe  it,  butQot  now  j  for  then  you  will  toll  the  King  of 
the  feifin  which  the  King  might  have  after  the  office  is  found.  £r.  Traverfe  de  Office*  pi.  Z2« 
fitei  50  AlT.  2.     Br.  Office  devant,  pi.  2|.  cites  S..C, 

4.  By  23  H.  6.  cap,  17.71  2.     If  any  will  traverfe  an  office^  n» 
prote6iion  Jball  He  for  the  patentee  ;  and  concerning  the  demife  of  the 
land  to  him  that  tenders  a  traverfe  ^  the  flat.  £/'3,6  jB.  3.  13.  8  jf/. 
6.  16.  and  iS  H.  6.  6.  Jhall  be  duly  obferved. 
Br.  Non-  5.  In  traverfe  of  office  die  plaintiff  in  the  traverfe  was  non-* 

'iu'  ^1' }^^  f^^^^^y  a^^^  per  Cheney  J.  clearly  the  plamtifF  may  have  a  new 
traverfe ;  for  traverfe  is  given  byjlatnte  \  for  at  common  law,  he 
whofe  land  is  feifed  into  the  hands  of  the  King,  had  no  other 
remedy  but  by  petition,  and  if  he  wias  nonjfuited  in  the  petition,^ 
he  might  have  a  new  petition,  and  the  traverfe  is  given  in  lieu 
of  petition  ;  and  tlierefore  if  he  be  nonfuited  he  may  have  a  nevu 
traverfe.     But,  per  Hals,  the  ftatute  gives  only  one  travcrfcj^ 
and  therefore  if  he  be  nonfuited  he  fliall  not  have  another  tra- 
verfe.    ^4are  inde ;  for  where  flatute  gives  aftion,  as  mainte- 
nance, decies  tantum  &c.  which  were  not  at  common  law  be- 
fore, it  feems  that  the  party  may  be  nqpfuited  and  have  a  new 
action^  and  traverfe  is  in  lieu  of  adlion^  Br.  Xr^Y^rfe  de  OfficCjt 
pi.  16.  cites  4  H.  6.  12. 
\.  Office         6«  Where  the  King  is  intitled  by  dauhle  matter  of  record ^  a  man 
Jcvant,        {hall  Jiot  have  traverfe,  cu  where  tenant  of  the  King  is  attainted  of 
^.  3^7.  cites  j-giQny^  and  after  it  is  found  by  office  that  he  was  feifed  of  certain 
'  land  at  the  titne  &c.     Br.  Traverfe  de  Office,  pl-  31*  cites  3  E. 

4-24. 

7.  If  the  King  enters  into  my  land  by  officey  and  there  is  ho  fiuh 

ofp.ce^  I  may  traverfe  and  fay  tliat  nul  tiel  record.  Br.  Traverfc  dc 

Office,  pi.  32.  cites  4  £.  4.  21*    ' 

8*  A.  was  bound  to  two  in  an  obligation  ir,  40  /.  and  the  one 
wasfeto  de  fe^  which  was  found  by  office  \  and  per  Choke  J.  it 
is  all  forfeited  to  the  King ;  but  Young  contra  •,  for  the  furvivop 
takes  place  before  the  office,  and  it  wa§  touch'd,  if  the  other  might 
traverfe  the  office^  that  he  did  not  kill  himfelf  felonioufly  ifor  if  it  bc 
found  before  the  Coroner^  that  a  man  killed  {another']  felonioufly^  nont 
can  traverfe  it ;  for  this  is  an  ancient  law  of  the  Coroner ;  contra 
it  is  faid  in  this  cafe  5  nota.  Br,  Traverfe  dc  Office,  pi.  36.  cites 
8  £•  4*  4* 

9.  It  was  found  by  office,  that  the  Duke  of  E.  was  feifed  of  the 
manor  of  D.  and  died  feifed^  and  the  king  is  heir^  by  which  the 
Earl  of  L.fued  to  the  King  by  petition^  in  as  much  eu  he  was  feifed^ 
and  dtffeifed  by  the  Dukcy  and  pray'd  reftitution,  and  procefs  con- 
tinued till  he  had  reftitution,  and  after  the  Earl  gave  it  to  E,  in 
tailf  and  then  it  was  found  by  another  offce,  that  tike  faid  Duke 
%vas  feifed  of  40  acres  in  D»  andC,  and  died  feifed y  and  the  King  is 
htiry  by  which  the  King  by  patent  gave  it  to  W»  S.  and  came  the 
faid  E»  the  donee^  •  andfhewed  thefrjl  matter^  and  that  the  40  acres 
are  parcel  of  the  faid  manor ^  and  pray'd  reftitution  j  and  upon 
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iti&Jtire  facias  ^vas  awarded  againjl  the  patentee,  and  he  Came  and 
frafdfearcb  &c.     And  per  Sot  el,  at  common  law  there  was  no 
travcife  but  petition  ;  and  this  was  in  lieu  of  writ  of  right  for  the 
portjy  and  to  avoid  delays  was  thcjiatute  made,'  that  a  man  may 
iravcrfe  the  office,  which  fatute  does  not  toll  thefearch  which  was 
at  common  laiVy  but  the  petition.     Per  Spilman,  the  ftatute  which 
gives  traverfe  is  only  of  ward,  and  of  fine  for  alienation  &c.  (^    89     J 
which  are  only  chatties,  and  of  thofe  was  no  traverfe  at  com- 
mon law ;  but  of  franktenement  traverfe  was  at  common  law. 
Per  Yelvetton,  peradventure   fuch  manner   of  monftrans  de 
droit,  as  above,  was  at  common  law  j  for  tlie  firft  matter  above 
was  petition,  but  the  fccond  matter  upon  the  fecond  office  is  to 
be  taken  only  as  a  monftrans  de  droit  3  fo  by  him  fuch  mon- 
ftrans de  droit  was  at  common  law,  but  no  traverfe  in  any  cafe ; 
but  firft  he  ought  to  have  had  petition  to  enable  him  to  traverfe 
&C.  Per  Spilman,  in  cafe  where  a  man  may  traverfe  an' office  he 
may fue  hy  petition  ;  quod  non  negatur.     Br.  Traverfe  de  OiEce, 
p].  18.  cites  9  £.  4.  51. 

10*  Office  was  returned  upon  diem  claufit  extremum,  that  ^^/wKert 
W.  nvasfeifedofthe  manor  ofT.  and  held  of  the  King  in  chief  and  it  h  found 
vjosfdfed  of  another  manor  in  tail  to  him  and  his  heirs  of  his  body  ^^  ^^"^^^ 
begotten,  which  was  held  of  T,  by  knighf  s  fervice  &c.  and  that  A.  younge/i  h 
V}as  coufm  and  heir  ofthefaid  TV.  viz.  daughter  of  R.fon  and  heir  of  heir  luhtre 
the  JaidW.  and  upon  this  came  one  Richard  and  f aid,  that  the  ^^^^ff^j-J^ 
manor  which  was  held  of  C.  was  given  to  the  /aid  W.  and  to  the  theeldcfthai 
heirs  males  of  his  body,  and  that  the  f aid  W^  had  ijfne  the  faid  R.  no  remedy  5 
father  of  Alice  the  eldcjl,  and  the  faid  R.  youngeft,  and  of  fuch  eflate  ^q""  him 
died  fifed,  and  prayed  to  be  admitted  to  his  traverfe  of  tlie  office ;  from  one 
and  the  opinion  or  the  Court  was  that  he  (liall  be  well  received  andthef«mt 
to  traverfe  the  office.     Br.  Traverfe    de  Office,  pi.  3 7 .cites  f^'^wdie 

•  I2L4.  l8.  KinghM 

caufe  to 
fmt;  and  c  contra  here  of  the  manor  held  of  C.  For  the  one,  viz.  A.  the  daufh^cr  is  heir  to  the 
ccc  manor  aud  the  youngeil  is  hcif  to  the  oth<T  manor  ;  for  the  ftatute,  which  wills  that  the  King 
fialJ  ha?e  the  cuftody  of  all  lands,  is  intended  where  it  dcfcends  to  the  fame  heir  to  whom  the  land 
k?li  of  ihe  King  defcended  j  but  where  any  parcel  dcfcends  to  another  heir,  he  (hall  not  have  it; 
and  the  fame  hw  where  the  other  had  fpecial  tail  in  part,  the  remainder  over.      Br.  Traverfe  d« 

^^^*^»  pl-  37.  cites  11  E.  4.  18.  •  [Both  the  other  editions  are  z-E.  4.  i8.  but  they  arc  mxf- 
Kinicd.J  ' 

Tl.  A  manor  was  given  to  TV.  S.  and  E,  his  feme^  and  to  the 
heirs  cfthe  body  of  JV.  S.  the  remainder  to  the  right  heirs  of  this 
fame  TV.  S.  who  had  ijfue  J,  S.  who  was  feifed  of  another  manor 
held  of  the  King  in  capite  in  chivalry  :  and  TV,  S.  died  feifed,  and 
E.furvived,  and  J.  S.  had  iJfue  J.  S.  knight,  and  died,  and  the 
King  feifed  the  body  off.  S.  knight  for  his  7ionage,  and  after  E* 
died,  and  diem  claufit  extremum  iifued  to  inquire  of  what  lands 
ftc  died  feifed,  upon  which  the  gift  made  to  JF.  S.  and  E.  was 
found  as  above,  and  thai  the  manor  wai  held  of  the  bijhop  of  E.  and 
that  the  heir  in  ward  is  the  next  heir,  by  v/hich  the  King  feifed 
the  manor  held  of  the  biffiop  of  E.  &c.     And  after  the  heir  in 
fvard  died  without  heir,  by  which  iffiicd  a  commiffion  in  nature 
tf  a  diem  clauCt  e^ctremum  to  enquire  of  what  lands  and  tene- 
ments 
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ments  the  heir  in  ward  died  feifed,  upon  which  it  was  foUtid 
that  he  died  without  heir,  and  that  the  one  manor  is  held  of 
the  King  in  capites  and  the  other  of  the  bifhop  ;  and  the  bifhop 
would  have  traverfed  for  his  efcheat.  And  per  Hody,  after  the 
death  of  the  heir  in  ward  within  age  a  devenertlnt  fhall  ifTue, 
zndinot  diem  claujit  extremum^  and  if  the  party  fail  the  right  order 
and  courfe  of  offices  ^  In  fuch  cc^  hejhall  never  have  livery  ;  and  yet 
the  office  is  good  for  the  King,  but  the  party  Jljall  not  have  tra^ 
n)erfc  in  riiiis  cafe,  hut  ought  to  fue  in  another  office  in  dut  order i 
and  then  he  may  traverfe ;  which  matter  was  agreed  per  totum. 
But  ih  this  cafe,  if  the  King  ought  to  have  prerogative  of  the 
fued  in  remainder,  then  the  office  is  good  for  the  King,  and  ill 
land  by  the  party,  upon  which  he  (hall  not  have  traverfe.  But 
if  the  King  ought  not  to  have  prerogative  of  the  manor  held  of 
'the  bifhop,  then  the  diem  claufit  extremom,  or  commiffion  in 
nature  of  a  diem  claufit  cxtremum  is  wdll  fiied,  atid  then  the 
bifhop  may  traverfe ;  but  Brooke  fays,  quaere  what  he  fhall 
traverfe  ;  for  it  feenis^  that  all  the  office  is  true^  and  then  it  feems 
that  hejhall  have  petition y  or  monftrans  de  di^oit,  Br.  Traverfe  dc 
Office,  pi.  14.  cites  15  E.  4.  to,  Skrene's  Cafe. 

li.  Things  whereof  the  King  is  not  in  poffeffton  by  office y  as  of 
,  rent  and  common  &c.  there  a  man  may  traverfe  by  way  of  pled  in 

L    9^     J  trefpafsy  replevin  &c.  brought  by  the  King  againft  him.     Br. 

Traverfe  de  Office,  pi.  40.  cites  20  E.  4.  14.  arid  21  E.  41. 
x:cntrm  .  J  3,  OSiCtfound  for  thd  King  after  the  death  of  the  tenant y  bii 

nvSeretie  ^^y  offull  age.  J;  S,  traverfed  the  office^  and  did  not  pray  to  have 
titlnl  by  M  ^^'^  l^^^^  '''  f^^^^h  ^"d  after  the  King  made  livery  to  the  heir,  and 
^certain  timcy  then  the  traverfeY  prayed  that  the  laud  he  refeifed^  and  that  he  may 
andmaket  ^^^^  ^^  in  f army  and  could  not  have  it;  for  the  livery  was  law- 
»« the  time,  f ul,  and  he  may  fue  againfl  the  heir,  and  the  King  will  not  do 
and  yet  the    the  heir  fo  much  wrong  as  to  deny  to  make  livery.     Br.  Tra- 

^iM^"d.  ^^^^^  ^^  Office,  pi.  23.  cites  i  H.  7.  2f. 

^^1^  14.  It  viTLS  found  by  office  that  JV",  B.  was  feifed  in  fee  of  the 

manor  of  B.  and  diedfeifedy  and  held  of  the  King  in  capitey  and  that, 
A.  was  hisjifer  and  heir  aged  40  yedrs^  iand  B.  came  and  traverfed 
the  office^  in  as  much  as  W*  B.  iffeoffed  him ;  ahfque  hocy  that  be 
died  feifed  or  held  in  capiteprout  &c.  znd  pe/iding  the  traverfe  A.  the 
heir  had  livery,  ind  there  it  was  doubted  if  the  livery  be  good 
or  not  5  but  it  feems  that  it  is  good,  Br.  Traverfe  de  Office^ 
pi.  24.  cites  I  H.  7.  27i 

nr. Petition;       i^,  Traveirfe  fhall  be  only  where  livery  may  be  made,  and  mi 

jl.  10.  cite.  ^^^^^  ;^  is  found  by  office,  that  A.  was  feifed  for  tirm  of  life,  the 
reverfton  to  the  King  and  died ;  for  there  fhall  not  be  livery j 
therefore  no  travetfc  ihall  be  \  per  HulTey.  Br.  Traverfe  dc 
Office,  pli  26.  cites  3  H.  7.  3. 

l6i  Office  was  returned  in  Chancery  that  the  tenant  of  the  King 
had  aliened  certain  land  without  licence,  and  the  alienee  would  have 
made  fine,  and  had  livery  of  the  land,  and  the  Kin^s  attor^^ 
ney  furmifedthat  the  feoffment  was  made  to  the  ufe  of  the  King,  and 
prayed  that  the  land  remain  in  the  handi  of  the  Sing.  And  the 
Chanc^Uot  faidi  the  alienee  Ihall  have  iivcry ;  for  chisi  matf eif 

tottchcf 
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Imidies  all  tW  realm,  and  it  U  only  furmife  which  is  made  for  the 
King,  which  (hall  not  delay  the  party  of  right ;  but  if  fuch 
matter  for  the  King  appeared  by  matter  of  record  in  the  Court, 
it  fliould  be  otherwife  :  but  upo»  furmife  there  is  no  reafon  to  put 
the  party  to  a  trmverfe.     Br.  Surmife,  pt.  6.  cites  4  H.  7.  5. 

17.  It  w^sfound  ihat  J.  S,  died  feifed^  by  which  came  W'.  Ni 
his  fitly  Tindfaid  that  the/aid  J.  S.  in  his  life  ^vas  feifedinfeey  ana 
infecffed  A*  and  B.  infee^  to  the  ttfe  of  the  f aid  W*  N,  andhts  hcirsy 
€Liid  diedy  and  after  by  the  ftatute  of  ufes  anno  27  H.  8.  he  was 
Tcifcd  in  pOlTeffion,  ahfque  hoc  that  y,  S,  his  father  died  feifed  pre  ut 
&c.  It  is  a  good  traverfe.  Br.  Traverfc  de  Office,  pL  5,0* 
cites  H.  29.  H.  8. 

18.  2  ^  3  jB.  6.  cap.  7.  A  traverfe y  or  monflrans  de  droity  is 
^iven  <tfithout  petition  y  tho*  the  King  be  intituled  by  double  matter  of 
record. 

19.  2  ?5*  3  £>  6.  cap.  B.yi  7»  Where  it  is  untruly  foundeny  thai 
•anv  perfon  attainted  of  treafony  felony  or  premunirCy  is  feifed  of  any 
lands  at  any  time  of  fuch  treafony  felony  y  or  offence  committed  or  after ^ 
'thereunto  any  other  perfin  hath  juft  title  of  freehold;  every  perfofi 
grieved  thereby  fhall  have  his  traverfcy  or  monflrans  de  droit  ivithout 
being  driven  to  any  petition  of  right y  and  like  remedy  and  refiitution 
upon  his  title  found  or  jud^d  for  hiniy  as  hath  been  ufed  in  other 
€afes  of  traverfe. 

(G.  3)  Traverfe.     PFhat  Offices  may  be  traverfed, 

1*    yd  ^^  offices  which  Tirt  found  ought  to  be  traverfedy  but  offices  Axnoht^i 
'^  found  after  the  traverfe  need  not  to  be  traverfcd.     Br.  the  King 
Traverfe  de  Office,  pi.  9.  fd/efcertaU 

9ffeeSf  by  the  one  ofrubicb  it  yt2^^  found  ibat  jf.  S.  tuat  feifed  of  certain  land  held  of  the  J^ing,  and 
ditd  bis  beir  wibin  age,  and  fy  tbe  otber  tbat  this  J.  S.  ^vai  feifed  of  otbers  held  of  a  common 
ferfi  s  and  alien*  d  in  fee  by  cotlufon  to  tbe  intent  to  inteoffbit  beir  atfullage^  nvbere  Jn  trutb  tbofi 
♦  xvere  tbe  lamdt  of  S.  C.  and  tbe  King  granted  tbe  land  and  xtrard  to  y.  S,  by  which  S.  C,  camt 
and  traverfed  tbe  one  office  and  tbe  otber,  tbat  be  bimfelf  ^vat  feifed  of  the  land  till  by  tbofefalfi 
offices  ostfied,  and  traverfcd  tbat  tbe  father  of  tbe  infant  m/as  not  feifed  of  tbe  one  land,  r  ^  w  1 
«r  that  he  did  not  make  fe-ffiment  by  collufon  of  tbe  other  land ;  and  tendered  traverfe  L  9  *  J 
npcm  another  point,  that  is  to  fay,  three  points  in  all,  and  had  fcire  facias  againft  the  vatentee  to 
nave  the  patent  rqteal'd  ;  and  the  patentee  and  tbe  counfel  of  tbe  King  took  iffue  upon  toe  one  point 
only,  TO^  tbat  tbe  father  of  tbe  infant  ^vas  feifed  of  the  one  and  tbe  otber,  and  died  feifed,  and 
foaadfor  S.  C,  by  which  he  prayed  judgment  and  livery,  and  N«rton  alleged  in  arreft,  becaufe  the 
xdlufoH  is  mot  try*d.  And  the  opinioo  was,  that  yet  he  (hall  have  judgment;  for  the  King  and 
party  took  iiTue  upon  another  point,  that  is  to  fay,  upon  the  dying  feifed,  and  the  feoffment  by 
collufion  is  contrary  to  it ;  for  he  cannot  die  feifed,  and  yet  make  a  feoffment  by  coUufioni^  and 
t  the  King  cannot  cJ»nge  bis  iffue  after  trial  of  it,  Br.  Traverfe  de  OflSce,  pi.  9.  cites  9  H.  4.  6. 
•  Orig.  (fummoner).— t  Br.  Prerogative,  pi.  13;  cites  S.  C. 

2.  Where  a  man  does  felony-y  and  after  infeoffs  -/^.  of  his  land.  But  if  hi 
and  after  is  conviBed  of  the  felony  by  verdiB  of  1 2,  there  A.  can-  J^^d  confef. 
not  traverfe  to  fave  the  land  by  faying  that  he  was  not  guilty  of  the  ^'^  ^befelo^ 
felony  j  the  reafon  feems  to  be  mafmuch  as  none  can  have  at-  thc/.e/*'* 
taint  to  reverfe  this  verdift  privy  or  ftrangcr;  for  the  indi£l-  maytravcrf* 
inent  was  by  other  12,  and  fo  guilty  by  24.     Br.  Traverfe  de  J^^^^^^^^f- 

€\a.  1'  •.  V  «»/;t  Ion  was  not 

Ufficei  pi.  35.  Cites  7  £.  4*  t.  a.  tuiity&c. 

Ibid. — 

Br.  EAoppeli  pi.  Y63.  cites  S.  C, 

(G.  4) 


91  Office  ot  Inauifiriott; 

(G.  4)  Traverfe,  ly  what  Per/ans  it  may  bci 

Capacity. 

• 

tv  T  T  yv2i6  found  by  inqueft  of  office  that  certain  land  was  given 

^  to  a  man  and  his  feme  for  their  lives  j  which  baron  alier^d  in 

fee  J  by  which  he  in  r  ever/ton  entered^  and  was  afottj  viz.  a  fool, 

whereupon  the  Kingfeifed  &c.  and  this  office  was  traverfedin  the 

Chancery  for  the  King^  viz.  as  it  feems,  that  xhtfeme  had  nofucb 

eflatey  quod  mirum  !  for  it  fcems  that  it  cannot  be  traverfed  for 

the  King ;  for  the  office  is  the  title  and  declaration  of  the  King^ 

and  therefore  he  cannot  traverfe  his  own  title ;  but  execution 

was  awarded^  and  this  for  the  feme,  as  it  feems.    Br.  Traverfe 

de  Office,  pi.  20.  cites  29  AfT.  43. 

Br.  Petition,      2.  tie  who  is  admitted  to  petition  fent  indorftd  into  Chancery^ 

pi.  17.  eites  when  he  comes  there  (hall  traverie  the  office  found  for  the 

King  in  his  petition ;  quod  nota.  Br.  Traverfe  de  Office,  pi.  21. 

cites  37  Air.  II. 

3.  A  man  was  outlawed  of  murder^  and  after  it  wtls  found  be^ 

fore  the  Coroner,  that  he  phrchnfed  land  after  the  felony^   and 

thereof  infeoffed  f,  N»  who  never  took  the  profits^  by  which  yr/rr 

facias  ijfued  again  ft  him  to  anfwer  to  the  King  of  the  ijfues^  who 

came  ^nd  faidy  that  he  would  traverfe  the  office ;  but  per  Percy, 

you  cannot ;  for  he  is  outlawed  of  felony ;  and  per  Henntng- 

ton,  the  party  him/elf  Jball  not  be  received  to  traverie  the  ilidiflt- 

nient  or  the  felony  without  infweriiig  to  the  outlawry ;  but  we 

M'ho  arc  grangers  may  traverfe  the  indi£lment ;  for  it  is  only 

ah  inqueit  of  office,  and  may  fay  that  he  had  nothing  at  the 

tiihe  of  the  felony,  not  ever  after.     But  by  the  Reporter,  if  the 

*  Orig.  (a   felon  be  indited,  and  attainted  at  his  own  *  cofts,  the  feoffee 

u  mys  dc-    cannot  traverfe  the  felony,  and  after,  the  year  and  waft  wa» 

mcfne.)       adjudged  to  the  King,  and  of  the  reft  they  would  advife*     Br. 

Traverfe  de  Office,  pi.  4.  cites  49  E.  3.  n. 

Br.  Tenure,      4.  Thc  King  W7is  fa  l/t'ly  inti  tied  to  a  ward  of  the  heir  of  R.  C. 

pl.  2  1.  cite*  Ify  tenure  of  him  in  fee ^  where  in  truth  R.  C.  was  tenant  in  tailf 

"    •         the  reverfion  to  A.  the  heir  of  his  donor,  there  A.  traverfed  the 

office,  and  it  was  adjudged  for  him  upon  demurrer ;  quod  noCa. 

Br.  Traverfe  de  Office,  pl.  17.  cites  4  H.  6.  19.  20. 

5.  If  it  he  found  by  office,  that  A.  held  of  the  King  by  knights 

ferviccj  where  he  held  of  N.  in  focage^  there  the  lord  cannot  tra^ 

verfey  becaufe  the  ward  does  not  belong  to  him,^but  a  prochein 

amy  of  the  infant  Ihall  traverfe  it ;  quod  nota.     Br.  Traverfe  dc 

Office,  pl.  20.  cites  6  H.  7.  15. 

And  if  be         6.  If  it  DC  found  by  office,  that  J,  N,  who  had  not  any  land 

holds  Ian  J    iigd  feifed  of  land ^  and  held  of  the  Kjng  in  capite  in  chivalry  ^  his 

W^^tliU     l^ci^  within  age,  the  heirfhall  be  in  wardy  and  has'*no  remedy  i 

lord  may      per  Brian  J.     But  Townfend  faid,  that  he  may  traverfe ;  for 

C    9^     ]  the  office  is  falfe,  and  there  is  none  who  can  traverfe  but  him- 

office  fo/^^  felf.     Br.  Traverfe  de  Office,  pl.  25.  cites  i  H.  7.  3. 

%is  intcreft.    Ibid. — Andhy  the  fame  reafon  he  himfelf  when  the  office  is  falfe  in  teoare  and  10  mat- 
ter, {hall  haTC  traverfe  there  fy  tbe  commM  iavf  i  ^uod  Catelb/*  Nele,  moA  Huflcy  conceflcrune.  Ibid. 

7-  I* 
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7.  It  ViTZS  found  by  an  office  virtute  officii^  that  one  J,  S.  tenafit  ^J^  ^^rcJ  ^'^ 
jf  iht  Kiftgi  gave  land  to  2".  and  his  heirs  males  isfc,  and  he  as  ^^^'jf  q^' 
(ofn  and  heir  claimed  ^c,  and  it  was  found  virtutc  hrevis,  that  he 
gau  to  the  /aid  T.  in  tail  general,  ivho  had  four  daughters ,  who 
ekutnedtbe  land^  and  tendered  their  traverfe  to  thefirfl  office,  faying^ 
that  it  was  not  given  infpecial  tail  as  above,  and  that  they  are  heirs, 
Bfidone  of  them  was  within  age  &c.  and  fo  fee  that  an  infant  may 
trayerfc,  and  it  was  found  for  the  heirs  general,  and  they  pra/d 
judgment  and  oufter  le  main  of  the  King.     Per  Grevil,  the 
traverfe  is  in  the  Chancery,  and  is  fcnt  here  to  be  try^d,  and 
therefore  fliall  be  fent  there,  and  judgment  fliall  be  given  there, 
and  not  here,  a$  of  foreign  voucher  in  Chefter,  or  foreign,  re- 
leafe;  but  per  Brudnel  J.  there  thofe  two  Courts  are  not  at 
common  law  *  as  to  the  voucher  and  foreign  releafe,  but  where  ♦  Orig, 
thofe  Courts  are  at  common  law  it  (hall  not  be  remanded,  as  ^^^') 
record  removed  from  C.  B.  here  into  B.  R.  it  {hall  not  be  re- 
manded, but  we  will  give  judgment  here.     Per  Fineux  C.  J« 
if  tide  of  the  King  be  found   againft  him,  judgment  (hall  be 
given  here,  and  the  hands  of  the  King  ihall  be  amoved :  and  if 
error  be  in  Chefter  and  redreiTed  here,  we  will  give  judgment 
and  make  execution  here.  And  after  the  Juftices  were  purpofe4 
to  give  judgment  againft  the  heir  general  and  M'ould  be  advifed 
of  the  livery ;  quod  nota.    But  Fineux  once  faid  there,  that  an 
infant  cannot  traverfe,  contra  it  feems  here  :  for  the  one  w^s 
an  infant  in  fa£l:,  and  yet  they  were  in  opinion  to  give  judg* 
ment.    Quaere  if  the  age  appeared  to  them  of  record  \  tt  feems 
that  it didby  reafon  of  the  office.  Br.  Tr«^verfe  de  Office,  pi.  19. 
cites  21  H.  7.  35. 

8.  None  can  traverfe,  unlefs  he  makes  title  to  thefamf  land  in 
the  premijfes,  or  fpeaks  of  his  trfiverfe^  Br.  Traverfe  dc  OfBcCi 
pK  48.  cites  22  H.  8. 

9.  Two  iraverfed  an  office,  and  at  the  Nifi  Prius  it  was  fhewn 
ij  record,  that  the  one  was  outlawed,  by  which  the  Juftices  ceafed  ^ 
and  in  Bank  it  was  faid  by  Englefield,  that  they  did  ill ;  for  they 
had  no  power  to  allow  the  outlawry,  but  only  to  take  verdift  ', 
)>ut  Fitzherbert  contra ;  for  traverfe  is  in  lieu  of  a£lion,  and 
therefore  }f  tlie  one  be  outlawed  he  cannot  have  it,  and  fo  it  was 

ruled;    quod  mirum !    Br.  Traverfe  de  Office^  pi.    i-  citc«  *'' 0*^*^4 
26»E.  8.  I,  ^^-^^ 

10.  Tennar  cannot  traverfe  office  hy  the  common  law,  unlefe  it 
was  found  in  thi;  office,  and  then  he  may  have  monftrans  de 
droit,  and  oufter  le  main.  ^r.  Traverfe  de  Of^c^,  pi.  50,  citcft 
H.  29  H.  8. 

(G,  5)  Sdrf  Facias  and  not  ^raverfe^  in  what  Cafea 

it  fhaU  be^ 

}•  TF  die  King  rerfkif^  or  veft^mes  afkr  liverv  by  caufi fhewn,  the 

'*'  party  gricv*d  ihall  have  traverfe  to  tie  caufe,  and  fcirc 

facias  againft  the  tei^tenant :  but  if  it  1^  wiihoni  caufe  IheVf'n^  he 

Vol,  3fVI,  I  it 
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is  put  to  petition  to  the  King,  and  fcire  facias  againft  the  ter* 
tenant.  Br.  Traverfe  dc  Office,  pi.  5.  cites  2  H.  4.  xo. 

2.  The  Duke  of  N.  wzsfei/ed  of  the  office  of  the  marfhalfca  tn 
tqUy  and  granted  it  to  JV.  -^-fir  l\f^  '^^'^  luarranty  and dy  d^  and 
C     93     3  it  nvas  found  that  the  Dtihe  diedfeifed  of  the  office  in  tail^  by  which 
W.  B.  was  out  of  poffcffion  till  he  had  traverfed,  and  he  who 
traverfes^  if  it  be  found  for  him,  {hall  have  fcire  facias  againft 
him  who  has  the  office  or  the  thing  for  any  eftate  certain,  contra 
againft  him  who  has  only  at  will.     Br.  Traverfe  dc  Office,  pi. 
33.  cites  5  E.  4.  3. 
Br.  Record,       3.  In  a  traverfe  of  office  in  Chancery  they  were  at  iffiue^  which 
P^- 1®-  ^*^»  nvas  fefit  into  B.  R.  to  be  try'd,  and  he  who  tendered  it  came 
S*c'~Br'   and/firf,  that  the  King  had  granted  the  land  io  P.  by  patent  before 
pieading5,     the  traverfe,  by  which  he  ought  to  have  fcire  facias  againf}  the  pat  eU'^ 
P*-  'I"*-        tee  in  Chancery j  and  had  it  not ;  for  he  would  not  proceed,  but 
would  have  a  new  traverfe  \  and  it  wzsfatd,  that  he  cannot  tra^ 
verfe  in  Bank  ;  for  they  have  only  the  tranfcrht,  and  not  the  record 
itfclf\  for  this  remains  in  Chancery  j  and  bj  all  the  Juftices  in 
the  Exchequer  Chamber,  he  may  have  fcire  lacias  now  in  Chan- 
cery upon  the  firft  traverfe  j  for  mifpleading  there,  nor  dtfartlt  of 
form,  is  not  material  in  Chancery  \  for  it  is  a  Court  of  Confcicncc. 
Br.  Traverfe  dc  Office,  pi.  -39.  cites  14  £•  4.  1.7. 

(G.  6)  Jlffife  or  Traverfe.     la  what  Cafes, 

■«      • 

I.  TXTHERE  the  King  is  intitled  to  a  chattel,  as  ward  or  lircrjr 
h/^^lfi  2^^'»  ^"^i  the  heir  fues  livery,  the  party  maf 
have  afjife  /  contra  it  feems  where  the  King  is  intitled  to  the  fee 
by  faUe  office,  and  the  douce  oufted,  the  party  is  put  to  bis  tra^ 
verfe.    Br.  Traverfe  de  Office,  pi.  7.  cites  7  H.  4.  17. 

(G.  7)  Where  the  Party  may  Traverfe^  or  fliall  be 

put  to  his  Petition. 

S.  P-  Rr-      J*'  T  F  a  man  be  attainted  of  trcafon  or  felony,  by  matter  of  re* 

Offi^"^pl.  ^^»  f ''^  ^^  '*'  is  found  by  office,  that  he  ivasfeifed  offuch 

32.  cites  l^nd  at  the  time  of  the  attainder,  and  the  King  grants  it  over,  where 
4|-4-"*  in  truth  J.  N.  was  thereof feifed  in  fte  at  the  time  Ilc.  J.  N.  can- 
I'mamhmt  "^^  ^"^^^>  ^^^  have  aft io a  or  traverfe,  but  is  put  to  his  petition^ 
tainted  ol  '  by  TCafon  that  the  King  is  intitled  by  double  matter  of  record,  viz, 
felony  or  the  attainder,  and  the  office.  Br.  Traverfe  de  Office,  pi.  51. 
ilT/wZ/^r  ci^c*  'o  ^  ^-  IS— And  the  like  was  held  for  law  P.  33  H.  8 

Mi  »r  trejfa/i,  and  after  it  is  fiunj  by  office  which  rehearfet  the  attainder,  and  tAmt  m  th^ 
timf  oftbejtl^njy  cytU-ivry^  or  the  like,  be  ^ims  fffeffed  efjttcb  «  Imfe  Stc,  and  /«  tnrtb  the  httje 
i^c.  tvere  tbe  gMtds  of  J,  M.  and  in  his  poffeffion,  or  that  the  property  was  in  the  faid  J.  N.  Thefe 
J.  N.  may  tra%erfc  for  fuch  per/ona/ fbmg,  or  other  fuit,  without  fuing  by  petitioB,  wrtwithibad. 
4fig  that  the  efcheitor  or  other  had  feifm  of  the  goods  for  the  King,  or  by  freih  f«it  asaiaft  )ua 
«riio  was  anainted  or  outlawed.     Ibid. 

I  1S0  where  the  King  is  intitled  &j  offct  wty,  theie  the  party  gricred  may  tranife.  Br.  TnYcHf 
4^  Ofl^t,  fl.  3t.  cites  4  E.  f.  ai. 
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!•  But  Hvhere  the  King  has  no  other  title  but  hyfalfe  office ^  there  5ee  the  Sta- 
thc  party  who  may  make  title  may  travcrfe  as  well  againft  the  ^'^  *'(^)- 
King  as  againfl  the  party,  if  the  King  had  granted  it  over ;  but 
now  this  is  aided  by  the  ibatute  of  onno  2  £.  6.  cap.  8*     Ibid. 

3-  If  the  King  enters  upon  me  by  matter  in  faSf^  or  otherwife  ^••famaa 
tvith^ut  record^  1  {hall  fue  by  petition.  Br.  Traverfe  de  Office,  ^'J.^^j'/,^" 
pi.  32.  cites  4  E.  4.  21.  feoff'iu"' 

Xing  fy 
dtrd  InroiPi^  1  am  put  to  petition.     Ibid.      '        $9  if  a  man\»t  fetfed'  ofUndi  t0   m  ^ 

%i^icb  I  have  right  and  is  impirtidfd^  and  fays  that  6e  JMdsfir  lift  the  reverfion  t§   L      94     J 
tke  JCimg,  amd  ht  dies,  and  the  Kimg  emiert,  1  am  put  to  petition.     Ibid. 

*  4.  And  at  common  /aiVy  if  the  King  was  iniifled  hyfalfe  office^ 
the  party  had  no  other  remedy  but  by  petition,  and  now  the 
Jatute  gives  traverfe,  where  the  King  is  intitled  by  office,  and 
dierefore  if  there  be  odiei  matter  than  the  office,  as  the  attain- 
<ler  above,  traverfe  does  not  lie,  but  partition  ;  for  it  is  out  of 
the  cafe  of  the  (tatute.      Ibid. 

5.  jind  where  land  comes  to  the  King  by  forfeiture  by  record,  out  Br.  Oi&ce 
rfwbici  I  have  a  rr^if-charire  or  rent-feck,  which  is  not  found  in  ^V^^'  ^ 

II      A-         T  .  ^  '^»  Ti-«j  •'  38.  Cites 

tne  office,  I  am  put  to  petition.    Ibid.  ^  £.  ^.  ^^ 

«  aj.  s.  c— 

Atf  {Tdie  rent  bad  httn/outtd  in  the  office,  yet  he  fliould  not  diftrain  upon  the  King  •  bat  if  the 
Kiog|rantB  tiie  land  over,  he  may  diftrain  the  &gffee;  contra  if  the  rent  was  not  ibund  in  the 
«££t.    Br.  Traverfe  de  Office,  pi.  32.  cites  4  £.  4.  si. 

6,  The  fame  law  of  execution  ofaflatute  merchant  &c.  as  of  the 
rent ;  and  thofe  cafes  are  where  the  King  is  intitled  by  m^/- 
ter  of  record :  contra  where  he  ift  intitled  by  matter  in  faBj  as 
where  a  man  infeoffs  the  King  of  land  charged  to  tne,  I  cannot  dif- 
train, but  i£  the  King  gives  it  over,  diere  I  may  diftrain  \  and 
where  the  King  oufls  me  without  office  or  record,  I  cannot  enter 
nor  diftrain  ;  but  if  he  gives  it  by  patent  or  otherwife,  then  I 
may  enter  or  diftrain ;  contra  where  the  King  is  intitled  by 
office.    Ibid. 

(G.  8)  Judgment  and  Execution  of  Traverfe.    How. 

!•   T  A^  D  S  of  a  prior  was  feifed  fuppojing  thai  he  was  a  prior  The  judg- 
^  edien,  who  came  and  faid  that  he  was  born  in  Gafcoigne  mentofa 
wihin  the  allegiance  of  the  King,  and  this  being  found,  he  was  noItheVbut 
leftored,  and  had  oufter  le  main  \  and  fo  it  feems  that  the  quod  manut 
CKcution  of  every  traverfe  //  oufler  le  main ;  for  a  man  can-  t^omini  Re^ 
tot  enter  upon  the  King.  Br.  Traverfe  de  Office,  pL  49.  cites  fJ/J^^^ 

27  AS*  48.  ^       foJfe£i»  rv- 

Jiitnatwr 
l»  him  who  travcrfed.    Br.  Truverfe  de  Office,  pi.  54*  cites  Frowike's  Readlnt. 
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(H)  How  it  muft  be  returned  or  received^  and 

where. 

Efcheator      I.  36  E.  3.  Siat.  I.  "pNafts  that  etiquefts Jball  be  taken  opcr^y 
rctiirnedof-  cap.  1 2*  ^^  fl/;rf  by  indenture,     jnd  if  the  efcheator 

Exchequer    ^^  contrary  to  this  a^^  he  Jball  fuffer  two  years  iinprifomnent^  and 
which  was    he  ranfomed  at  the  Kin^s  will. 

fter  indent' 

«d  \  and  the  Judices  faid  that  he  ought  to  have  imprifonment  of  two  yeani  and  make  fine  f  the 

Xing  by  tht  ftatute  ♦37  E.  3.     Br.  Office  devant,  pi.  10.  cites  15  £.  4.  lo. ♦  This  feemi  to 

be  niifprintedi  and  (hould  be  36  E.  3.  Stat.  i.  cap.  13. 

If  ihc  ci€nf;ator  charges  an  inqucft  who  aftemards  are  agreed  up§n  their  verdiff^  and  they  deliver 
it  ift  pa  fter  to  the  efcheator;  this,  before  the  ingrofiing,  indenting  and  fealing  it,  is  m$,verdiB, 

P.  J 70.  a.  b.  pi.  3.  4.  Mich,  i  &  2  Eliz.  Ld.  Powc$»8  Cafc^ By  36  E.  3.  aiid  3  H.  8.   an 

•ffice  in  paf|Cf  as  ihis  was  is  of  no  cffcCt,    Jcuk.  218.  pi.  64.  cites  S.  C- 

2.  8  H,  6.  cap.  16.  Enafts  that  the  efcheat$r  or  commifftoner 
Jhall  return  thence  within  a  month  on  pain  (f%oL  to  be  diinded 
betwixt  the  King  and  the  prof ecutor, 
r  95  ]  3.  18  i/.  6.  cap.  7.  Enafts  that  the  efcheator  fball  return  en 
OflBcc  vir-  oj^ce  found  before  him  into  the  Chancery  or  Exchequer  within  one 
or'commif-  '^'^''^^  ^^^  ^^^  taking  thereof  in  pain  of  ^o  I.  given  by  thejlatute  of 
Eonis,  (hall  S  H.  6.  1 6.  and  befides  to  anfwerfo  tnuch  to  the  King  aj[  fH  is  da^ 
Yl\^^^^  ^ifi^^ for  not  returning  the  fame. 

and  traverfed  there,  &  Office  virtuic  officii  ft  all  be  returned  in  the  Exchequer,  and  tnTcrfW  tiioCf 
viz.  in  the  Exchequer.     Br.  Travcrfc  dc  bfl*,ye,  pi.  32.  cites  4  E.  4.  24. 

4.  23  H.  6.  cap.  17.  Enafts  that  the  efcheator  JhaU  take  his  in^ 
qucjl  ivifhin  one  month  after  the  delivery  of  the  writ  unto  him^  and 
that  infome  ^ood  town  openly. 

5.  By  I  //.  8.  cap.  S.f.l.  Jf  any  efcheator  or  commifftoner  return 
into  any  of  the  King's  Courts  any  inquijttions  or  offices  concerning  here^ 
ditaments^  notfouttd  by  ike  oaths  of  I'i.  men^  and  indented  and  feakd  \ 
the  fame  efcheatcr  or  commifftoner  foall  forfeit  foir  every  fuch  (^ice 

ycr  inquifition  100 1,  to  the  party  grieved^  and  no  manfhallftt  by  vir^ 
i::i'  cf  any  commiffwn  to  inquire  of  hereditaments^  except  he  have 
hcvcd'itameuts  of  the  yearly  v.-ilne  of  ^o  marks  above  reprifes  upon, pain 
cf  ZQ  /.  and  itfJjall  be  lawful  for  all  perfons  that  be  notfotfficient  of 
freehold  at  the  time  cf  any  fuch  commiffiofiy  to  refufe  to  fit  and  inquih'e 
I'V  virtue  of  the  fame  commiffion. 

6.  The  Court  ought  not  to  receive  the  office^  tho'  one  wouW 
affirm  on  oath  that  it  is  tiie  very  office ;  but  it  ought  to  be 
brought  in  under  the  Great  Seal  of  England.  And  alfo  the  Court 
fliall  not  TCfeive  it  without  a  writ,  i  Le.  ($5.  Mich.  29  &  30 
Eliz.  C.  B.  Moiie  v.  the  Earl  of  Warwick. 

(H.  2)  Proceedings. 

|.  /^FFTCE  found  alienation  without  licence  before  the  cf- 

^^  cheator,  and  it  was  returned  into  the  Exchequer^  and  then 

fint  into  the  Chancery y  and  then  into  2.  R.  tp  be  difcvtiTcd  upon  tra» 

virfci 
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Mtrfe;  quod  nota,  the  order  of  it.  Br.  Office  devant  &c.  pi.  6* 
cites  7  H.  4.  41. 

2.  I  if.  8.  cap,  8.yi  4'.  Ertafts  that  the  inqwfuianJbalibet^LVcn 
by  indenture,  lubereof  one  part  Jhall  remain  with  the  foreman, 
md  zbt  other  part  is  to  be  delivered  by  the  cotnmijjioners  or 
efcheators  into  the  petty  bag-officej  ff'mn  tvhence  it  is  afterwards 
to  ^f  tranfcribed  into  the  Exchequer ;  a»d  the  jiirors  Jhall  pvefait 
by  indenture^  in  pain  to  forfeis  20  s,  a-^piece,  The  efcheator  alfiy  or 
toe  c&mmiffioners,  or  fotne  of  them^  Jhall  receive  the  jurors  prejent^ 
ment  without  delay  y  in  pain  of  ^L 

The  officer  in  the  petty-bag  jiall  file  the  ofice  within  three  days 
after  receit  thereof,  in  pain  of  40  L 

The  officer  in  the  Exchequer  that  refufeth  to  receive  an  office  upon 
tenders/ball  forfeit  40/.  and  then  the  efcheator  or  commiffioners Jhall 
be  difcbarged  of  their  forfeiture  of  apL  for  not  returning  the  office 
within  a  month,  Jo  that  they  return  another  into  the  Chancery  or  Av- 
chequer  (as  the  caufe  requires)  ivirhin  a  month  after  the  firji  month. 

The  clerk  of  the  peity-^ag  Jhall  fend  a  tranfcript  of  the  office  into 
the  Exchequer,  the  next  term  after  he  receives  it,  in  pain  of  5  /. 

3.  By  I  //.  8.  cap,  10,  f  3;  After  office  found  afore  any  efcheator 
»r  commiJjS^er  put  into  the  Chancery  cr  Exchequer,  if  any  perfon 
which  wiH  fendei^  a  traverfe  to  the /aid  office  y  and  deftrcth  to  have 
the  lands  to  farm,  and  find  Jurety,  andj/je*weih  evidence  to  the  Chan-  • 
tellor,  according  to  thefiatnte  8  Hen.  6.  cap.  16:  come  into  the  Chan- 
cery within  ihret  months  after  the  office  jo  put  into  the  Chancery  or 
Exchequer,  he  Jhall  be  by  the  Chancellor  thereto  admitted,  and  all  ' 
itber  grants  thereof  be  void. 

4.  2  (^  3  £•  6.  cap.  S.f.  13.  Ena£ls  that  inall  fuch  cnfcSy  as  any  L     9^     1 
ferfcn  Jhall  be  enabled  by  this  ah  to  have  any  traverfe^  and Jjja  II  purfue  ^^^^  '°  ^^^ 
his  traverfe,  he  Jhall  fue  writs  of  ^cu  fa.  againjl  all  fuch  as  Jljoll  have  ^^^^  matte  m 
intereft  by  the  King  or  his  patentees,  as  is  reqiijlte  upon  traverfes  or  of  record 
petitions  heretofore  purfued.     And  in  every  fuch  fci.  fa.  the  patentees  or  Y^^^^  "^'^^^*" 
defendants  Jhall  have  like  pleas,  as  they  had  in  any  fci.  fa.  bfhre  this  ments  (haU 
time  awarded  againjl  any  pate?tiee  in  any  cafe  cf  petition  ;  and  upon  amount  to 
every  traverfe  purfued  by  virtue  of  this  afiy  injuch  cafe  as  the  party  '^  °^j^* 
that  Jhall  purfue  JIjou  Id  by  the  common  laiv  ha-jc  been  put  to  fue  by  pe-  ^pon  a  fci. 
iitiontothe  King,  there  jhall  be  two  writs  of  icdxch.  granted,  as  like  fa.  is  to  be 
Wtits  have  been  granted  upon  petitions  made  to  the  King.  granted, 

party  may  traverfe  siny  of  the  material  averments.     2  Inlk.  69-4* 

(I)  Falfe  Inquifitiori.  See  (c)  pi. 

2 — (G.4) 

pi.  5.  6, — 


jurmtjei  tnat  if?e  tana  ivas  10  ner  in  laii,  anu   nus  writ  10  mc  ci-   ""'-e.-  r- 
cfaeator  to  find  it,  viho  finds  it,  and  upon  this  has  ouftcr  le  main,  sIc^—'Br. 
Inhere  the  inquifition  is  falfe,  becanTs  ^htre  was  no  fuch  gift  in  Office  dc- 
tml,  there  this  is  an  intrufton  upon  the  King,  and  his  dying  leifed  ^^'^  J**^'* 
fluD  not  toll  the  right  heir.     And  fo  fee  that  after  office  found  ^^^^  *    * 
f^rthckingit  camuii  be  defeated  hut  by  traverfe,  or  the  like,  and  not 
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by  other  inqucft  of  of&ce.    Br.  Traverfe  tie  Office,  pi.  il.  citct 
21  E.  3.  I2» 

2.  None  (hall  have  livery  but  he  who  has  oiCce  found  for  him  \ 
and  this  is  to  be  undcrflood  of  general  livery  ;  but  he  who  has 
title  and  no  office  found  for  him  may  traverfe  falfe  ofiBce  found 
againft  him.    Br.  Traverfe  de  OiEce,  pi.  45.  cites  43  AfH  so. 

3.  If  it  he  found  that  J*  S.  ^vho  is  outlawed  in  aBiofi  of  debt  &:c« 
^^foifodofmy  //jW  which  is  falfe,  by  which  the  efcheator  takes 
the  proptSi  I  may  difturb  him  without  traverfing  the  office  \  fot 
upon  fuch  outlawry  the  King  (liall  not  feife,  and  then  I  may  xc^ 
tain  my  pofTcnfion  ;  per  Cottefmore ;  quod  fuit  conceflum.  Br. 
Traverfe  de  Office,  pi.  43.  cites  9  H.  6.  20, 

Br.  Office  4.  If  it  bc  found  by  office,  that  the  tenant  of  the  King  died 
devinc  &c.  ffj/gj  i//  ^^|>  within  age,  viz.  of  the  age  of  two  years^  where  he  is 
L  C^^tc^^*  <>/ the  age  of  ten  years,  he  has  no  remedy;  but  Brooke  fays  the 
eording»7.—  law  IS  Contrary  now  by  the  fliatute  of  *  2  £.  5.  cap.  8.  but  by 
•  See  the     ^j^^  common  law  no  traverfe  was  civcn  in  this  cafe.  Br.  Traverfe 

Statute  at        ,     ^^  i  -^  i?  ° 

HG.  i),        de  Office,  pi.  47.  cites  5  E.  4.  4. 

5.  A  man  (hall  have  his  traverfe  where  the  office  is  falfe* 
Br.  Traverfe  de  Office,  pi.  26.  cites  3  H.  ?.  3. 

6.  Where  the  tenure  is  found  of  the  Kjng^  ar  <f  his  duchy  of 
Lancafier^  where  in  truth  it  is  falfe,  yet  this  need  not  to  be  tra- 
vers*d  }  for  the  King  has  this  duchy  as  Duke,  and  not  as  King» 
and  a  man  (hall  not  be  put  to  traverfe,  unlefs  where  office  is 

found  for  the  King  as  for  the  King  of  England ;  for  then  he  has 
prerogative,  and  as  Duke  no  prerogative.  Br.  Traverfe  dc  Office, 
pi.  53.  cites  H.  I.  £.  6. 


^^e(B)pi:  (K)  Relation  thereof  to  what  Time  &c. 

1. 10  mu%%  ^      ' 

I.   'T^Enantfor  life  with  claufe  of  reentry  is  attainted,  the  rever- 
•^    iioner  enters,  the  office  Ihall  not  relate  to  tale  the  freehold 
out  rfthe  revcrjioner.     Arg.  Godb.  317.  cites  27  Aff.  30. 

ijt7  ]  2.  It  is  found  by  office  that  A,  was  bound  to  two,  and  the  one  ' 
wrwhereit  wasfelo  de  fe :  per  Choke,  the  office  (hall  have  relation,  and  the 
•a^  three  ^'V  A"^^  ^^'^^  ^^^  intire  obligation ;  as  where  it  is  '^  found  that 
jearimfter  the  King's  tenant  dfd,  his  heir  within  age,  the  office  ihall  have 
'^'«^'«*»-  relation  to  the  death,  and  the  King  ffiall  have  the  mefne  profits. 
ST/flM^^  Br.  Office  dcvant  &c.  pi.  43.  cites  8  E.  4.  4.  24. 

the  Kingaiien*d  witbcut  licence^  this  ihalj  not  have  relation  to  give  the  mrjntprtfiiti  for  it  ic  tatty 
nomim  dJ(firi£fionh.  Ibid.— ~-  But  where  it  is  fettnd  three  yean  after  the  alienation  tbrnt  the  tenant 
mllefCd  in  mortmain^  there  he  ihall  have  the  mefne  profile ;  for  this  gives  him  title  to  the  land  i 
per  Choke  ;  quod  fuIt  negatum ;  for  the  tonlt  mediate  and  immediate  (haU  have  their  timet.  Ibid. 

* 

de'officT'^*      3.  Office  Ihall  have  relation  to  the  death  of  the  tenant  rf  tie  . 

pj.  j-.7i:ci  ^^f^gi  ^ho*  it  be  found  after,  and  fball  avoid  mefne  aBs  hj  ita% 

S.  C.       *  relation,  as  collation  by  laffe  &c.  mefne  between  the  death  and  the 

office  found.    Per  Hienam^    Br.  Office  devant  &c.  pL  1 1,  dtct 

14  H.  7.  22.  and  15  H.  7.  d. 

4,  If  recovery  be  had  agaiftfi  the  heir  before  4^  ^^  aftnt 

office    ' 


\j 


office  is  found,  the  fecovety  bars  the  heir }  and  Jc  xAfi0fmnt 
flode  hj  tbi  beir  kfare  office^  this  bars  the  heir  j  for  tne  office 
found  after  gives  the  Ring  onlf  the  profits.  Br.  Office  devanc 
&c.  pi.  15.  cites  I  H.  7.  17.  per  Rede. 

5.  The  office  (han't  have  any  relation  for  ^c  profits  beyond  the 
thne  rftbe  attainder ;  tho*  for  avoiding  incumbrances  made  by  thiS 
perfofi  attaint^  it  ihall  have  relation  to  the  time  of  the  treafon 
done.  PL  C»  488.  b.  Mich.  17  &  18  Eliz.  Nichols  v.  Nichols. 
—-2  Roll.  R.  421.  accordingly  per  Jones  J.  and  he  faid,  that 
•I  to  the  ifefiing  thefreehdd^  it  has  relation  only  to  the  time  o£ 
the  office. ^Jo.  78.  S.  P. 

6.  A.  entered  vato'xjtatute  of  1000/.  to  B.  and  afterwards  B. 
wuzjugitive  beyond  the  feas^  in  27  jS//z.  afterwards  and  before 
any  office  found^  B.  returned  and  releafed  the  ftatute ;  and  after» 
wuds  office  is  found ;  this  releafe  (hall  not  bar  the  King  \  for 
he  was  intitled  by  the  flight,  and  the  office  was  but  an  in- 
forming of  him,  and  the  ftatute.  was  in  him  before  the  office.  . 
Cro.  J.  82.  Mich.  3  Jac.  B»  R.  The  King  v.  Weudman. 

(L)  la  what  Cafes  Forfeiture  Ihall  be  before  any  satrarfcif 


Office  found. 


Trtdba. 


I.  T  F  one  departs  out  of  the  realm  without  licenccy  and  upon  a  ^J^^a*** 

fpecial  command  under  the  Privy  or  Great  Seal,  to  return  (hewnofth* 

by  a  certain  day  upon  pain  &c.  he  refufes,  his  lands  and  chat*  ^  matter 

tels  (hall  be  feis'd  to  the  Queen's  ufe  for  the  contempt.  D.  128.  |J  ^^^  ** 

b.  pi.  61.  Hill.  2  &  3  P.  &  M.  Anon.  againft  tiie 

Bari  of 
Richmond,  cdl'd  William  de  Britttiae.     IM. 

7.  Afienfof  the  county  of  Vf.fer  term  of  his  lifcj  or  in  fee  ^ 
was  iniiBedfor  efcapes  of  felons  icXomzc  &  voluntaries  and  aifi 
was  indided  for  holding  his  tourn  in  loco  non  confyeto  contra  fbrmam 
fiatttti  de  Magna  Charta.  The  indi£):ments  were  removed  in 
B.  Ri  and  the  Cng^s  attorney  brought  an  information  againft 
him  upon  the  indi£lments :  and  per  Cur.  the  office  of  the 
(haiff  was  feUed  into  the  hinds  of  King  quoufque  &c.  and  this 
without  fcire  facias,  or  any  other  proccfs  awarded  againft  him 
&c.  D.  151.  b.  pi.  4.  Mich.  4  &  5  P.  &  M.  Sir  John  Savage's 
Cafe. 

3.  Goods  offelo  defe  are  forfeited  before  inquifition.  i  Lev.  8.  «  Sauni. 
Mich.  12  Car.  2.  B.  R.  The  King  v.  Ward  executor  of  Went-  ^J^''^^^ 
worth.  Rcpoftctt 

Tria.  tt 
Car.  2.  IB  C^  if  the  King  v.  Sutton.'     ■    -i  Hawk.  PI.  C.  69.  ca|>.  %J.  f.  g.  Contn*  tbac  na 
|ut  of  the  pcrfimal  eftau  is  f  efted  m  the  Kins  belbre  the  felf-muidcr  is  fMiad  h/  iome  inf  uifitiw. 

4*  Nothing  can  be  forfeited  as  a  deodand^  nor  feifed  as  fucfa,  [   pf    j 
tin  it  be  foand  by  the  Coronei^s  inqueft  to  have  cau&d  a  flftaa't 
kiiu    I  Hawk.  Ft  C.  67.  cap.  26.  f.  8» 

I  4  (L.  2O  Ji 
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(L.  2.)  At  what  Time  it  ought  to  be  found. 

^  •  QFFICE  (hall  not  be  taken  after  office  upon  afurmife^  whici 
^^  is  contrary  to  the  matter  of  the  Jirjl  office  \  contrary^  if  it 
fands  ivith  the  matter  of  the  firft  office.     Br.  Office  devant  &c. 
pL  33.  cites  4  H.  7.  15. 

2.  If  the  Kin^  grants  land  for  life^  and  after  xh/t  patentee  dies^ 
yet  tlie  King  cannot  grant  it  over  till  the  death  be  found  by 
office ;  and  this  by  the  flatute  18  H.  6.  Br.  Office  devant  &q^ 
pi.  56.  cite9  29  H.  8. 

» 

(M)  Pending  Traverfe  of  another  Officem 

S.  p.  Dr.      I.   T  T  was  found  that  the  tenant  of  the  King  died  feifedy  hishel^ 
Office  dc-  ^  Hvithifi  age^  and  the  King  feijed  the  ward  and  granted  him 

cites  ?i  H  *    ^^^ '   ^"^  ^^^  fi^ff^"  ^^^^  ^'^^  traverfed  the  office  that  the  an* 
4j  80.  ceftor  infeojf^d  themy  abfque  hoc  that  he  died  feifedj  and  had  fcire 

facias  againft  the  patentee  to  repeal  the. patent:  andthe^<^n- 
dant  faid  that  there  is  another  office  found ;  alfo  that  the  fcoffimetit 
was,  by  conclufton  ^c»  Judgment  if  he  fliall  be  compelled  to 
anfwer  to  the  writ  \  this  office  is  not  traverfable*  And  becaufe 
the  office  of  the  coUufion  was  found  pending  the  writ,  by  which. 
the  defendant  averr'd  by  way  of  plea,  that  the  feoffment  was  by 
collufion  in  maintenance  of  his  patent,  and  fo  to  ifiue  upon  it  ; 
«nd  the  party  not  compelled  to  traverfe  the  laft  office  \  but  con- 
tra if  it  had  been  found  before  his  traverfe  \  note  the  diverfity. 
Per  Norton,  \i  pending  thefuit  another  office  had  hctn  found  wbit^h 
intitled  the  King  to  thefeeftrnpUy  he  fhall  be  compelled  to  traverfe 
it ;  Tirwhit  faid  yes ;  for  the  King  has  a  higher  right  by  the  one 
office  than  by  the  other  \  contra  nere,  for  the  one  and  the  other 
do  not  intitle  but  to  the  ward  \  and  fo  fee  a  diverjity  where  the 
^ce  which  is  found  pending  the  firjl  office  is  ofthefanne  cfFed,  and 
where  of  a  higher  title.   Br.  Traverfe  de  Office,  pL  11.  cites  2 1  £. 

3-  I-  2. 

2.  If  it  htfoundhj  office  that  the  tenant  of  the  King  diedfeif4i 
•f  my  land,  by  diem  claufic  extremum,  quodfalfum  eft,  and  the 
Kingfeifesy  and  after  the  heir  dies  in  wardy  and  after  it  is  found 
by  another  diem  claufit  extremum,  as  above,  where  mandamus 
ought  to  have  iflu'd  j  in  this  cafe  I  ought  to  traverfe  the  one 
office  and  the  other,  before  that  I  can  have  my  lands  out  of  the 
hands  of  the  King.  Per  Gafcoyn  and  Hulfc  J.  Br.  Traverfe 
de  Office,  pi.  8.  cites  8  H^  4.  1 7. 


(N)Oi 


bfBcz  oc  Snauiiition.  1 9^ 


(M)  OSfeveral  conjl/lent  or  contrary  Offices  found,  ^nd 

the  Effect  thereof. 

I.  IITHERE  office  is  found  for  the  King>  and'ttnother  office  S.  P.  Br, 

^^   is  found  contrary  for  one  party,  this Jhali  not  difcharge  q^^^^'Y** 
the  cffice  which  ferves  the  King,  but  ill  all  go  to  his  travetfe  &Ci  ,2.  cUwi, 


Br.  Office  devant  &c.  {>1.  9.  cites  21  £.  34 1.  £.  3.  i.  s. 

2.  If  it  be  found  by  office  that  A*  if  htir^  and  within  age,  ani  [    99     ] 
i%  another  office  that  A  is  heir^  there  t!tic fitfi Jhail Jland,  and  the  f^V^^[^^ 
(econd  is  Toid ;  for  it  intitles  the  King  only  to  that  which  the  /^  x/ng  u 
fiift  intitled  him  to.    Br.  Office  dcvant  &c.  pi.  44,  cites  14  E*  thee/cheat 
4. 4.  5- by  the  Serjeants.  -V;^^ 

lad  he  who  it  found  heir  before  by  the  firft  ofiice  fliall  not  have  lirery  tiil  h£  has  travcnM  tbt 
t&e.    Ibid. 

3«  In  aflife  it  vjds  found  hy  virtue  %fthe  norit  that  J.  T,  was 
p'lfed  &c.  and  attainted  of  treafon  j  and  tiefatne  day^  before  the  fame 
^'cbeator,  it  was  found  by  the  fame  jury^  that  the  faid  J»  T. 
^vasfeifed  of  other  land  at  the  titne  of  the  treafon.  And  per  firud- 
nell  and  Keble,  the  efcheatoi"  cannot  fit  by  virtue  of  the  writ  de 
diem  clauiit  extremum,  qux  plura,  as  here,  or  tlie  like,  and  * 
after  by  virtue  of  his  office  at  one  and  thefafne  time^  bat  it  fball  he 
takenby  virtue  of  the  writ.  But  Butler,  Hoberd,  Rede,  Wood  and 
Fiiher,  contra,  that  the  efcheator  may  ft  by  virtue  of  ihe  nvriti 
and  after  by  virtue  of  his  office,  and  that  it  is  not  contrary  :  and  that 
by  the  opinion  of  HufTey,  if  Sem  clattftt  extremum  finds  the  heir 
of  the  Kin£s  tenant  of  full  agCy  and  by  virtue  of  hisoffiee  he  is  found 
withia  age,  yet  he  mall  have  livery  ;  and  therefore  it  feems  that 
the  laft  office  is  not  well  found,  nor  that  it  ought  to  liave  iOued 
after  the  firil ;  for  it  is  contrary  *,  but  here  it  is  not  contrary, 
but  the  lad  oSice  found  lands  which  are  not  mentioned  in  the  firjl 
•ffice,  and  therefore  well,  which  was  not  den/d  by  the  Court 
but  that  it  was  well ;  and  it  is  not  contrary,  'tho'  it  was  one, 
and  the  fame  day,  and  by  one  and  the  fame  jury  *,  for  it  may  be 
at  diverfe  hours  and  diverfe  inftants.  And  fo  fee  that  if  tlic 
King  be  ferv'd  by  one  office,  he  fliali  not  have  another  office 
which  ihall  do  contrary  \  contra  if  the  lad  office  Hands  with 
tlie  SrfL    Br.  Office  devant  &c.  pi.  35.  cites  9  H.  7.  8. 

(0)  ImperfeSlly  founds  Relieved  or  not,  and  How. 

I.  T  T  was  found  by  diem  claufit  extremum  in  London,  that 
J>  N*  tenant  of  the  King  died  f elf cd  without  heir^  of  land  in 
London,  by  which  the  King  granted  it  to  T.  N.for  his  life^  and  a 
writ  to  the  Mayor  to  put  him  in  fcifin,  who  return'd  that  the 
faid  J.  N.  devtfed  it  by  teflament  inrollcd  within  the  year  to  £.  his 
ftme  for  term  ofl'tfe^  who  is  yet  alive,  and  the  rsverfion  to  be  fid 


99  )dt>^^  ot  3ftuiutfieiett. 

iy  her :  tie  grantee  of  the  King  entef^d^  and  E.  ftli  f cite  facias  U 
re-Jfave  tie  land\  and  becaufe  this  devife  is  mtjhund  in  the  office^ 
nor  is  any  office  found  for  the  faid  £.  the  devifee,  therefore  the 
fcire  facias  does  not  lie ;  but  bv  fome  £.  may  have  affife. 
QmcTC  \  it  feems  B.fball  hone  petition  or  mon/hans  de  droit ;  for 
£•  cannot  traverfe ;  for  the  office  is  true,  and  the  devife  fiands 
with  the  ofice,  and  both  are  true.  Br.  Office  devant  &c.  pi.  19* 
cites  29  Affi  31. 

2.  Where  tenant  in  tail  of  an  office  grants  the  office  to  T.  B*for 
life  vjitb  warranty^  and  aies^  and  it  is  found  by  office  that  the 
grantor  held  of  the  King  and  dfdy  his  heir  within  age^  by  this  the 
grantee  is  out  ofpoffej/ion  of  the  office ;  for  it  was  found  that  he 

'    died  feifed  of  the  office.    Br.  Office  devant  &c.  pi.  39.  cites 

SE-4-3- 

3.  ltvr?A  found  that  J*  S*  and  his  feme  infeoff^d  the  King  in  fee 

to  their  ufe,  and  the  office  awarded  infufficient ;  for  the  King 
cannot  be  infeefPd  naithout  deed  inroird;  for  no  livery  can  be  made 
to  him ;  by  all  the  Juftices,  and  the  office  is  infufficient ;  for  it 
[  loo  ]  cannot  find  matter  of  record  as  outlawry  &c.  and  the  King  can* 
not  be  feifed  to  another's  ufe.  Br.  Office  devant  &c.  pL  41. 
cites  5  E.  4.  8. 

4.  Office  in  one  county  found  J.  N.  heir^  and  within  agCy  and  in 

another  county  they  found  W.  neir,  and  within  age,  who  was  a 

younger  brother.  And  per  Townefend,  Jufticc,  in  this  cafe  the  King 

Jball  have  the  ward  of  both  till  full  age y  and  at  full  age  the^  fball 

interplead  which  of  them  is  right  heir ,-  and  he  who  is  found  right 
heir  fliall  have  livery  of  the  whole ;  but  this  cannot  be  difcuti  *d 
during  their  non-ages,  for  clear  law :  but  fee  new  2  E.  6.  8.  where 
this  matter  is  remedy'd.  And  if  both  die  within  agfe,  their  heirs 
within  age,  feveral  devenerunts  /ball  ijfue  into  ^ach  county,  ac- 
cording to  the  nature  of  the  firft  office,  and  they  (hall  interplead 
at  full  age,  as  their  anceftors  (hould  do  \  but  if  it  be  found  that 
the  one  died  without  ijfucy  and  that  the  other  is  heir  to  hif^f  there 
the  interpleading  is  gone.  Br.  Office  devant  &c.  pi.  27.  cites 
I  H.  7.  14. 

(P)  Superfeded. 


Bfit  wh«rt 
office  it  /«• 


I.  T  F  it  h^  found  by  office  that  J.  S.  heldfuch  land  in  burgage j  by 
flReient  as  which  the  land  vrzsfeifid  into  fhe  hands  of  the  King^  fupcr- 

tointithtbe  fcdcas  fliall  be  awarded,  crooke  fays,  quod  minim  !  for  it 
^'»fh  feems  that  oufter  le  main  (hall  be  after  feifure,  and  fuperfedeas 
^^ii^o  the  efcheator  before  feifure.  Br.  Superfcdeas,  pL  33.  citc$ 
itmotitt'     7  E*4»  I7»  ^^• 

nWJf  and 

the  KitiggroHtt  It  hpate/it^  fpectal  writ  fliall  be  awarded  that  the  patentee  fluOI  noC  mCctneddle* 
and  tibe  iflaes  ihalf  be  deliver'd  to  him  who  was  oufted.  And  fo  fee  that  hnrgMe  land  oii|^t  not 
t9  bt  feifed  lati  tbe  haodt  of  the  £i]ig»  as  land  of  chiralry^  or  focaga  in  capitc.    »id. 

{  QJ  Fleadisigi. 


fSMxz  ot  *|iu|ttifition. .  loo 


(  Q^)  Pleadings. 

t 

t 

1.  rVmCE  ficmnd  that  If.  S.  %vasfetjed  in  fety  and  leafed  U 
^^  y.  H.fmr  lifey  and  was  attainted  he.  and  that  J.  H.  is 
Jtadf  mii  thai  M.  ^  £,  hisfeme^  are  tenanU  s  by  which  fcire 
facias  iffiied  asainft  them,  who  came  and  fatd^  that  J.  H.  was 
fiifed  isi  fee  and  died  feifed  ice.  ahfque  hec^  that  H.  5*  any  thing  had 
in  demefae  or  in  reveifion  ai  the  time  of  the  forfeiture  s  and  becaufe    . 
ht  did  nd  dmtj  thf  fafin  of  H.   S.    Mr  the  ieafe  fir  term  of 
life  to  Jm  H,  askl£dnotjhew  how  J.  H%  came  to  the  fee  before  the 
ferfdinrc  it  it  no  plea,  to  fay  that  H.  S.  had  nothing  in  the  re- 
fcrfion,  without  ihewing  how  H.  S.  difniift  himfelf  of  it^  for 
which  [reafon]  Knivet  awarded  that  the  King  ffaall  have  exe- 
cutbn,  and  that  M.  ihaU  tecover  pro  rata  o£  one  A.  of  whom 
he  had  pray'd  aid  before  by  *  partition  made  between  E.  and  A.  *  Orig.  (Pe- 
as daughters  and  heirs  of  J.  H.    Br.  Office  devant  &c.  pL  aa.  ^'*°°'^ 
citci  40  AiBT.  24. 

2.  It  was  found  by  office  returned  in  Chancery,  that  W.  of  H. 
^0  was  feifed  in  fee  of  the  manor  of  B«  in  th/e  county  of  D.  was 
aiding  to  G.  JU»  enemy  of  the  Kingi  by  which  the  land  was  feifed 
into  the  hands  of  the  King ;  upon  which  W»  of  H.  came  and 
faid  that  be  was  not  aiding^  and  prayed  rejlitution^  and  upon  the 
matter  tried  had  reftitution.    Br.  Oihce  devant  &c.  pi.  23.  cites 

43  Afll  28r 

3.  Office  was  traverfedl,  it  was  found  that  J.  NT  held  of  the 
King  immediately,  and  aliened  to  W.  P*  without  licence  ;  arid  the 
ofiee  waJ  returned  into  the  Exchequer,  and  aft^'  fent  into  Chanvery, 

Mnd  thence  into  B-^  R»  where  the  iffue  was  if  the  land  was  held  of  ^  toi  j 
y.  C.  %jho  held  over  of  the  King^  or  of  the  King  immediatefy,  and  it 
^fr^fmnd  for  the  party:  and  notwithftaiiding  that  record Hvas 
sieged  that  J.  N.  tenant  had  paid  reafonable  aid  to  the  King  for 
^"^rrying  bis  daughter  aS  tetiant  ihunediate  ;  yet  becaufe  it  was  itot 
pieaded,  it  was  awarded  that  the  party  have  livery  out  of  the 
hands  of  the  King,  with  the  iflues  in  the  mefne  time.  Br.  Tra- 
tcrfcde  Office,  pi.  6.  cites  7  H.  4.  41. 

4.  None  Jbajl  }>ave  land  out  of  the  hands  of  the  King  without 
tnaking  title.  Br.  Traverfe  de  Office,  pL  38.  cites  13  E.  4.  8- 
per  Cur. 

5.  A  man  may  confefs  and  avoid  the  office,  or  other  matter 
of  record^  as  where  it  i^  found  that  tenant  in' tail  remainder  over 
i^fee  vfos,  and  that  he  in  remainder  is  attainted  oiieionj,  and 
the  tenant  in  tail  is  dead  without  iffue,  he  who  traverfes  mzyfay, 
that  More  tbejlatute  of  tail,  andpoft  prolem  fufcitatam^  the  tenant 
in  tad  infe^'d  him,  and  that  after  he  in  remainder  was  outlaw^ dp 
andtbejiofforf  died  without  ijfue,  and  pray  that  the  hands  of  the 
Kii^  may  be  amov'd  *,  andthis  is  good  confeffing.  and  avoiding. 
i^.  Traverfe  de  Office,  pi.  39.  cites  14  E.  4.  i.  7. 

&  Jb  office  of  alienation  widioiit  licence,  it  was  touch'd  by  •  8r.  fn- 
fk  Seneantf  at  the  Bar^  that  if  land  be  in  the  bunds  of  the  King  vtife  de«f^ 

h 
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ficc,  pi.  s7,  fy  twenty  diverfe  titles j  the  party  Jhall  anfwer  to  all  the  titles  ;  Buf 
buTis!  that  "  ^^^  pzTtj  traverfes  one  caufe  'which  is  found  for  him^  and  after 
the  land  another  cauje  is  founi  Znz.  the  land  fliall  *.not  be  feifed  again; 
fcaii  be  foi-  quod  nota  bene.    Br.  Office  devant  &c.  pi.  32.  cites  4  H.  7.  c. 

fedagun  *  r      j  t  #     j 

£which  fcems  to  be  aifpriiited;  the  year-btek  being  ^eeiible  to  Br.  0£()ce  detant'l^c:  pi.  31.} 

^"^V^^off        ^*  ^^^^^  ^^  ^'''^  is  not  in  poffeffion  by  the  office  as  ill  diverfe 
p"  1 5.^  cites  €^f*^s>  ^Ws  ;»fly  be  tr overfed  in  the  aBion  which  (hall  be  brought 
S.  C.  *         by  the  King  upon  fuch  office.    But  ^ere  the  King  is  in  pof^ 
feffon  by  the  office  without  aBion^  there  the  party  grieved /&/i//  tro" 
verfe  in  the  Chancery^  where  the  office  remains.     Br.  Office  de- 
vant &c.  pU  II.  cites  14  H.  7.  22.  and  ij  H.  7.  6. 

8.  tfonjuit  or  relinqUi/bing  of  traverfe  is  peremptory  t  contra  of 
nonfuit  in  a  petition^  Br:  Traverfe  de  Office,  pi;  54:  dtcs 
Frowike's  Reading. 

[For  more  of  iDffice  OT  ^nqufOtlon  ingehferal,  fee  CatOttCt^ 
(C&lfeator)  ^rerosatibr»  and  otber  proper  Titles..] 


•        ■ 


<*  ^ 


yMiV  t     •         -III  -,    I.- 


[iMcttfi  an^i  ^0c.^i 


> 


(A)  Grant.  '  By  wbofn  they  fliall  be  granted. 

•  m 

__  •  •  * 

P.  178.  a.    [  1 ;  1 2  jB.  I .  Rot.  Claufarumr^  Yi'9grapharius  in  Banco  amotus/i^/' 
pi  aS.  Hill.  MembranaS.    '       ^-^    ir^w/ulius  fadu^  per  Jleecih.1 

a  Eitz.  cites  -  '  ...  r  o         j 

a  prccedeat  for  the  office  of  Chtrographer,  2n  tkerc  words*  fit.  Pomimis  Ret  maodavit  hk  ^uaf- 
dam  literas  fu^  patcntes^*  in  faaec  verba.  HlfDr..Dti  grajcia.  Rex  Angl.  HxresT^  Regeas  re$ai 
Franciae*  Sc  Dominus  Hibem.  Omnibus  ad  quos  prefentes  littrae  fcrvenknty  fahitem.  Sciaiii 
^uod  de  gratia  noftra  fpeciali,  ac  de  afleofii  conciiii  fioftri,  nee  non  de  advifamento  ca^k^is  ju^dk  ' 
de  com.  Barico  nollro,  ac  aHomm  juftic.  nOftrorumi  cdQCeflimus  diled^o  nobis  Rob.  Kirkbam 
offietnm  Chirographie  in  Banco  noftro  pred.  habend.  quamdiu  nohh  plactterit^  c^m  feodo  dfe 
profic  ad  idem  offic  pertin.-  Ptovifo  fmper  quod  frtf.  R.  in  fropHa  perfdna  fuu  fipradiS. 
vffie'fi  Ahfjut  aliqtio-dtPutfito  fuB/e  faeiendo  eonlinue  moretur^  patmfGt:m,cMJufd.fimtyti^  in  bt 
parte  idtti  &  provifi.  In  cujus  rei  teitim.  has  literas  xx}ilras  £eri  fecimns  patentes.  Tefte  Hua« 
trido  Dace  Gloc«ftriir»  Cuftode  Angliae,  apod  ^elbia.  16  die  Odtobr.  ann.  regni  odavo. 

[  10%  1  {i.  jS.E.  i.  Rtttllo.  CiaUfarum  Membrana  17.  Rex  commifii 
Johanni  de  Bradford  officium  Kirografici  in  Banco  cuflodicndum 
,  quamdiu.Regi  placuerit,  l^  mandatum  eft  Jofutnni  mettinghant 
i^fociis  fuis  Jujliclariis  de  Banco,  quod  iltud  officium  tenere  per^^ 
mittant  donee  aliud  habuerint  in  tnandatis  6^r.  i  E*,%*  Roi.  PaJ 
tentium  Mnnbrana  1 8. J 

i  iir.  1. 


[i^MScevjS  ant)]  0fBcej5.  }o% 

'  [j,  p.  1.  H.  4.  B.  R.  Rot.  16.  Infpexmus  Chartam  Rfps 
Bichardi  l.faSam  Tboma  Thorne  ValeEio  ButtelarUy  fuper  t^ck 
pToclamatoris  de  Banco  fuo  pro  termino  vitafua,1 

^4.  P.  9.  H.  5.  jB,  jR.  Rot.  5.  Domiituj  Rex  concedit  J.  T, 
$fficium  Proclamatoris  Curie  Regis.] 

[5.  Tr.  2.  H.  4.  B.  R.  Rot.  25.  Tte  office  of  the  Maiflial  of  The  £aii 
B.R.  wo/  gnmtei  by  the  King  by  bis  letters  patinU  to  mUiam  ^^jf 
ruticrrowe.  J  tr^^ttd  0^ 

office  of 
.  Maxihal  of  B.  R.  «t  iocidept  to  his  office^  it  having  been  forfeited  by  the  atuinder  of  the  griuitee  Sag 
life;  and  therefore  it  feemt  that  the  Earl  and  not  the  Queen  had  power  to  grant  it,  and  the  rather* 
for  that  it  was  granted  only  for  life.    4.  Le.  19.  pi.  65.  Mich  zj  £li^.  B.  R.  The  (jueea  v.  £.art 
if  ShrewflMiry. 

[6.  De  concejftone  officii  Clerici  ad  negotia  Regis  coram  JuC- 
ticiariis  ad  placita  coram  Rege  profequenda>  Isf  defendenda^  (it 
ftems  it  is  the  Clerk  of  the  Crown.)  Hill,  i  E.  3.  B.  R.  Rot.  I. 
Tt.  12  E.  3.  Rot.  24.  Mich.  13  E.  3.  Rot.  i.] 

7.  Breve  regium  direft*  Juftic.  de  Banco,  ad  admittcud'  Rob. 
Darcy,  ad  officium  Cu/lodis  Brevium  ^  Rotulorum,  viz.  Capitali^ 
Clerici,  quod  quidem  offic.  pertinet  etiam  ad  donationem  Regis* 
D.  176.  a.  pi.  28.  cices  Hill*  i  H.  6.  Rot.  i. 

8.  The  Mafier  or  Dean  may  make  (0  himfelfa  Bailiffs  and  aflign 
to  him  an  Auditor,  to  make  him  account  before,  and  he  may 
make  acquittance  to  him,  and  he  may  take  offerings,  and  make 
fievmrdy  receivers j  and  fuch  officers ;  and  all  thefe  are  gooi 
^during  bis  life.    Per  Brudnell,  Br.  Corporations,  pL  34.  cites 

14  H.  8.  2.  29. 

9.  The  office  of  Exigenter  of  London  Ofr.  became  void  by  death  4  ^ep-  33- 
.  of  die  officer.     Afterwards  the  Chief  Jujiice  died ;  the  ^4een  *:jfj  .^• 

Marj  granted  the  office  of  Exigenter  to  C.  by  patent,  and  afterwards  Mit  ton's 
by  patent  of  the  fame  date  granted  the  office  of  Chief  Jujiice  to  B.  Cafe,  and 
whowasfworn  into  his  office,  and  refufed  C.  and  admitted  S.  [^at'thV^ 
Upon  a  fuit  between  C.  and  S.  beforq  certain  commiffioners  grant  of  t}« 
appointed  by  the  Queen  ;  S.  demurred  to  the  jurifdiftion  &c.  Qycen  wa« 
whercupoa  they  committed  him  to  the  Fleet ;  but  the  Court  of  bciiufe'k 
C.  B.  granted  a  corpus  cum  caufa  to  the  Warden  of  the  Fleet,  was  inddfttt 
he  being  a  ncceffary  member  of  the  Court.     D.  175.  a.  pi.  25.  totbi^^ce 
Wich.  I  &  ^  Eli?,  Sprog  V.  ColefhiU.  &Mk. 

the  Queen  cannot  have^  and  the  next  Ch.  J.  (haU  avoid  it. 

10.  The  Jujlices  of  affife  appoint  the  Clerl  of  the  affifes.     The  *  See  14  E. 
2ifn/ appoints  the  *  gaoler  and  \  county  clerk.    The  Cuflos  Rotu-  ^nd .'4  Rep*. 
Ifnm  appoints  the  :(  clerk  of  the  peace.     Jenk.  2i6.  pi.  59.  34.  a.  Mitl 

ton's  Cafe. 
■  ■  f  The  King  cannot  make  the  fliire  or  county  clerk  (who  is  to  enter  all  judgments  and  prow 
ceedlngs  in  the  county  court)  for  the  making  him  belongs  to  the  Sheritfby  the  common  law.  2  inft. 
435.  cites  4  Rep.  3%.  Mitton*s  Cafe.  >  And  it  would  be  very  dangerous  to  the  Iheriflfs*  fhould 
ecben  be  appointtd  to  keep  the  entries  and  rolls;  for  (hould  the  records  be  imhezz.lcd*  the  fhcrif 
vA  ^"wtt  for  ihcm  as  immediate  officer  to  the  Court.  And  the  (ame  law  of  the  iherifi*  's  touru. 
4  ^P-  33'  ^-  ^^iS^*  2*6  I^li^«  MittOQ's  Cafe— ^t  See  Clerk  of  the  Peace. 

1 1.  Curftt9rS 


102  it  {pSUm  MH]  iMcea* 

II.  Curfitors  are  appointed  by  the  Lord  CbanaHor,  The  ExU 
genters  and  Pkilizers  by  the  Cb.  J.  ofC.  J8.  Jenk.  2i<.  pi,  59. 
It  was  after.  1 2.  Ill  covenant  brought  by  the  Mayor  and  Communally  rf London 
''^d  *  ^"  f^'^  ^^"^  referved  by  them  on  a  leafe  of  the  Garblet^s  offiee  the  &fen<Unt 
this  was  211  pleaded  that  it  was  an  office  oftruft  repofed  iVt  the  Cityy  and  could  not 
office  of  tnift  he  leased  for  years.  Hale  contra  >  becaufe  the  Mayor  &c.  hare 
[  103  ]  zfee-Jimple  in  the  office  by  their  charter ^  and  not  a  meer  truft  rc- 
reposM  in  pof*^d  in  them  to  execute  it.  But  if  it  could  not  be  graotedi 
the  Corpora-  here  is  no  forfeiture ;  for  this  leafe  ihall  be  accounted  but  a 
*»^/<'^«  deputation,  and  not  a  granting  over  of  the  office.  And  Roll 
and th«th*e  ^^*  J*  ^^*^  *^^  witliout  doubt  the  Mayor  may  make  a  deputy  to 
office  itfeif  execute  this  office  ;  but  he  has  afee^mple^  and  therefore  may 
is  not  vcftcd  make  a  leafe  of  it,  and  the  leflee's  covenant  will  bind  him  to 
Mayor;  and  P^Y  therent.  Judgment  for  the  plaintiff,  Nifi  &c.  Sty.  357. 
tberefc^he  Mich.  1652.  Mayor  and  Commonalty  of  London  v.  Hatcon. 

cannot  grant 

it,  tho'  he  may  make  «  deputy  to  execute  it ;  becaufe  tfa$  mafter  ihall  be  •ofWerablc  for  his  afts* 
and  cited  29  H.  6.  Dyer  238.  that  a  Mayor  of  a  town  may  make  a  deputy;  but  he  cannot  grant  this 
office,  or  msAjt  a  reveaucof  it  Roll  Ch.  J.  (aid  it  was  confideraUe,  io  regard  it  was  an  office  of 
tojft,  whether  it  may  be  leas'd  out,  althof  he  may  make  a  deputy  \  and  therefore  onlotd  it  Co  be 
argued  again  the  next  Term.    Ibid. 


(B)  By  what  fVords. 

Where  1  pa.  [i.  TPHE  Kng  cannot  create  an  ^rf  without  words  of  crei* 
S'off'Se*  "^"»  **  Ccnptmmus  J.  S.  &c.  But  ConceJJimus  fuch  office 

grant  of  an    ^^  J*  ^*  ^^  not  good  without  the  faid  words,  21  £.  4.  79.  8  £> 

office,  and      4.  B.  9  £.  4.  II.] 

not  wordi 

«f  creation  of  the  office,  as  Conftituimus  officii  &c.  the  plaintiff*  was  nonrutted  in  affife  for  fuch 

office,  becaufe  he^could  not  prove  it  was  an  ancient  office.    *  Brownl.  3*8.  Pafch.  8  Jac.  C.  B. 

Cof^r  T.  Bull.  ^ 


2.  Appointing  an  officer  in  other  manner  than  the  law  HreBs^ 
as  nominating  a  Clerk  of  the  Peace  fince  i  W,  &  M.  to  hold 
during  plcafure,  inftead  of  quamdiu  fe  bene  gefierit,  is  no  exe- 
cution of  his  authority,  and  the  nominee  has  no  title.  4  Mod. 
295.  Trin.  6  W.  &  M.  B.  R.  The  King  and  Queen  v.  Owen. 

3.  When  the  King  grants  what  is  rather  an  employment  than 
an  office,  as  office  of  Searcher  for  the  Cuftoms,  the  word  ajig' 
navimus  is  the  moil  proper  word.  Carth*  352*  The  King  r. 
Kemp. 

(C)  To  what  Perfons  Offices  may  be  granted j  [pL 
6,  7,  8,  &c. — And  How.  Jointly ^  pL  i,  2,  3, 
4,  5.    And  fee  (C.  2\] 

[i.  O  RANT  of  the  office  of  the  Chief  Prothonotary  of  Bank  to 
^^  two  is  void.    '18  £.  4*  7.  b.] 
[2-  Grant  to  two  to  be  Chief  Ju/lice  iu  any  Bench  U  v<rid» 
18  E.  4.  7.  b,  II  Rep.  3.  b.  Curlc*s CafcJ 

4  C3-  B«* 


[^>fBmu  anb]  Mbef .  1 03 

[3.  Bat  a  grant  to  ixifo  to  he  Clerk  of  the  Crown  is  good.  1 1  Rep. 
3.  Ik  Curie's  Cafe] 

[4.  So  a  grant  to  tnoo  to  he  Clerk  of  the  Crown  in  the  Chancery  is  •S.  C.  cited 
pei.    *  9  £  4.  I.  1 1  Rq>.  3.  b.  Curie's  Cafe.]  J,J^  J^/* 

Car.  2.  B.  R.  in  Cafe  of  HowanI  v.  Wood. 

[5.  A  grant  /« two  to  he  an  officer  of  the  Auditor  of  the  wards  is  »'  ^  \ 
good;  *  yet  it  is  but  cnie  office  znd  partly  judicial.  But  this  is  hy  *  ^<*1-  '53- 
tbejlatute  5^32  &*  33  /f,  8.  II  Rep.  3.  Auditor  Curie's  Cafe.]         • 

[6.  An  10/011/  is  not  capable  of  the  office  of  Steward  of  the  [  104  ] 
Cwrtof  a  manor f  in  pofleffion  or  reverfion.  Mich.  40  &  41  £1.  Cro.E.636. 
B.  R.  between  Scamper  and  Walters^  which  fee  Co.  Litt.  3.  b.] .  ^j^J^. 

—J.  Jonec 
Cud,  that  ScAMBLKk's  Casz»  cited  hj  Ld.  Coke  Co.  Litt.  3.  b.  was  adjudfed  contrary,  vis* 
ibt  aa  in&iit  was  capable  of  a  ftevrardfiup  in  rererfion.  Mar.  43.  Trio,  i  $  Car.  in  Cafe  of  Younf 
V.  Fowler.— A  prebend  was  franted  lo  an  infait  9/1  years  oid^  but  was  adjudfed  void ;  becaufe  he 
«s  oot  of  age  ot  4f ifciedon ;  but  bad  be  been  fi^  it  had  been  food  {  per  Barkley  J.  Mar.  43 .  ia 
OfeoCYou^v.  Fowkr,  cited  Prideaiiz*s  Cafe. 

[7.  If  Ac  office  of  Repjler  of  a  hi/bop  be  granted  to  J.  S.  who  *  If-  J'®- 
is  an  iff  ant  of  the  age  of  \2  jears  at  the  time  of  the  grant,  haben--  ^'  ^iTg  c! 
ixm  at  the  death  of  J.  D.  who  is  Regifter  in  pofleffion  for  his  life,  — L-Where 
tohe  enerdfed  hy  him  or  hy  his  deputy^  and  after  J.  D.  dies,  J.  S.  ^^  grant  of 
ften  being  of  the  age  of  39.  this  is  a  good  grant,  it  being  to  **e^  S 
kt  cxcrcifed  by  him  or  his  deputy,  and  fo  not  void  at  the  making  an  hfamt^  is 
of  it  I  and  he  being  of  full  age  when  it  falls  to  be  exercifed  by  ^  vtwi& 
Km. '  Mich.  8  Car.  B.  R.  between  •  Toung  and  Stowell,  per  ^*  ^^^ 
Curiani,  refolved  upon  a  trial  at  Bar,  for  the  office  of  the  Regifter  depntatum^ 
of  Rochefte^.    Trin.  15  Car.  B.  R.  between  Toung  and  Fowler,  'tisnotgood. 
(which  was  the  fame  cafe  before)  adjudged,  per  tot.  Curiam  ^S  jJS^ 
upon  a  fpecial  Tcrdid;  1  vel  defuu^ 

'anr/a^ofvffai,  it  is  good.     Cro.  C.  556.  Young  ▼.  Fowler.— And  fo  denied  the  Cafe  of  Sgaim 
a  L  xa  T.  W  A  L  T  E  a ,  but  with  the  aboTC  difference.    I  bid. 

['•  So  if  the  office  of  regijTer/bip  be  granted  in  reverfionhyz  Mar.  38.— 
biihop  olr  other  perfon,  to  an  infant  of  the  age  of  12  years  to  he  v«Jg  ▼. 
exercifed  hy  him  or  hit  deputy  \  this  is  a  good  grant,  inafmuch  as  he  Stoel. — )- 
may  make  a  deputy,  tho*  he  be  an  infant,  this  being  for  his  bene-  ^'^^-  *79- 
fit.  Mich.  8  Car.  B.  in  the  faid  Cafe  of  Toung  and  Fowler,  per  he  p„^"|„*^ 
Curiam  refohed,  and  fo  the  Court  afterwards  certified  their  an  iofufEci- 
opinion  in  Chancery  to  be  in  this  cafe,  8  December  1632.]*  «"« deputy. 

*  "^  it  1$  a  for- 

fetaisef  bis  ogee.  So  if  he  does  not  ele6l  a  fufficientooe.  Cro.  C.  5;6.  in  Cafe  of  Young 

».  Foirkr. 

9.  It  was  mor'd,  whether  a  patchelor  of  law  may  he  a  commijfary,  S.  C.  cited 
>w  the  fit^ute  37  H.  8.  2.  Pophaih  faid,  that  adminiftration  ^qJ^^  " 
^  probate  of  wills,  was  by  the  common  law,  which  any  might  Walker  ▼. 


doi  and  the  ftatute  27  H.  8.  is  in  the  affirmative^  that  doSors  of  L«mb.— 
we  ciTil  law  may  be  commifiaries,  and  therefore  takes  not  away  cro.c.ico. 
Ae  liberty  at  common  law.     Cro.  E.  314,  315.  Hill.  36£li2.  and  judg- 


B-  R.  •  Pratt  V.  Stocke.  a^J?  f «- 

'  eordingljr,  as 

^  Acaffiee  of  OficUl  •ftbe  Archdeaconry  •fLnetJter^  and  alfo  as  to  the  olHce  of  Commtffary  of  the 
Mop  of  Lincoln*  being  gnmted  to  a  iay.perfon,  and  not  a  doQofy  but  a  batchelpr  only,  of  the  civil 
J^«    Cm.  C.  258.  TfiB.  8  Car.  B.  &.   Waliur  v.  Lamb. 

XO.  Citflcdy 


I04  [9Bcm  mti]  ^tRct$. 

Tho'  nub-  10.  Cyjody  of  a  cnjlle  was  granted  to  a  ruoman.  It  was  Infiftej 
•5  V«  of  ^^^  ^  ^^^^  cannot  have  fuch  office,  bccaufc  it  appertains  to  the 
CoHJiMe  of  war,  and  is  to  be  executed  by  men  only.  Sed  non  allocatur, 
England,  bccaufc  it  was  granted  to  her  exercend,  per  fe  vel  deputatumfuum  : 
^^IwMy  ^""^  ^'  ^^^  ^^^  appear  to  be  a  cafle  of  ivar^  but  may  bc  a  priyatc 
granuJioz  houfc.     Cro.  J.  1 7.  Mich.  I  Jac.  L^dy  Ruflel's  Cafe, 

woman*  yet 

tlicy  may  dtjctnd  to  her.    Jeok.  236,  237*  Humphry  de  Bohun's  Cafe. 

« 

II.  Grant  of  an  oSict  of  Jkill  to  an  infant  in prafenti  is  void^ 
but  if  infuiuroj  and  that  when  the  office  is  to  bc  exercifed,  he 
be  of  full  age  and  expert,  the  grant  is  good.  Jenk.  1 21.  pi.  44* 
cites  5  Jac.  The  Bp,  of  Rochefter's  Cafe. 


[  105  ]  (C.  2)  Joint  Officers.    In  what  Cafes  they  may  be^ 

Jr.  Grants  I.  TF  the  King  grants  the  office  of  Chief  ProtbowOary  to,  tm^ 

«tts's?'  c.  ^^^  ^^  ^^*^  P^^  ^'^^  *°^  ^-^  Juftices may  refufc  to  inrol  itj 

—Br.  joinl  for  two  Cannot  have  the  cuftody  of  the  rolls  j  for  then  he  may 
teiiants,  pi.  gr^nt  it  to  20,  and  they  cannot  fit  in  the  common  bench*  But  it 
1  *  c]^^  vas  faid,  tha;  it  was  of  the  office  of  Cupos  brevium  ;  for  the  odicr 
Jenk.'  142.  is  of  the  gift  of  tic  Chief  Tuftice,  Br.  PatcntSj^  pi.  69^  cite| 
fl9$s.p.  I8E.4.7.  "      ^ 

And   Cites  -T    * . 

S.  C.  Aad /« if  the  King  grants  the  office  o{  ruftos  hrtviitM  U  fa/o  it  is  void. 

Br.  Grants,       2.  So  if  the  officc  of  Chief  Juftlce  of  the  one  Bench  or  the 
pi.  170. cites  other  be  granted  to  two,  the  patent  is  void ;  and  if  they  occupy 
Br.  Tointe-   ^y  fuch  patent,  all  that  is  ddne  before  them  is  error.    Ibid. 
■ats,  pi.  68.  cites  S.  C. 

3.  1  he  pffice  of  Clerh  of  the  Hamper  vtzs  granted  to  two,  pro 

termino  vitxcorum&  alteriuseorumdiurius  viventium,and  good. 

Admitted.  D.  179.  b.  pi.  44.  Pafch.  2  EUz.  Kenipe  v.  Hales. 

TJ.  2S5.  b.        ^.  An  office  of  inheritance,  to  wnich  a  judicature  is  annexed^ 

u^Eii^""    as  the  office  of  Conjlahle  of  England  defcended  to  tioo  daugbten^ 

Humfrcydc  they  may  excrclfc  it  by  deputy.     Jenk.  236,  237.  pi.  14. 

Bohuii-'s  Cafe. 

♦Ibid,  ciies  ^,  The  Steivardjhip  cf  a  Conri-Leet  and  Baron  is  grantable  to 
^fr,ff  "^^  ^"^  two.     *  2  Jo.  127.  Hill.  31  &  32  Car.  2.  B.  H.    Howard 

SWEYEK-       V.Wood. 

x»BN    zr.d 

Baco  r.  9  E.  4.  I.  fnr  the  rffice  of  C'erh  of  fbe  Ci-'O'wn  in  Chancery ;  and  tho\^h  in  ^he  Cafe  •( 
Walker  v.  Lamb.  Grq.  Car..  [258]  it  was  doubted  whether  the  grantor  the  office  of  Regifiert^ 
two  was  good,  yet  this  was  only  upon  the  reibi^ion  of  the  Ihitutc  of  1  £}ix.  of  gvaots  by  biibofS 
and  not  at  common  law. 

A /W/f/Vr/  6.  The  office  of  Virar  General  was  granted  by  the  bifliop.  of 
bc'^yrantrd  ^'  ^^  ^'  "^^^  ^*  ^^^^^^d.  cotjjuficlim  fe*  divifsm  exercend*  p^rfe  vtl 
to  two,  as  fitfficieniem  deputaiuni*  It  wa5  objefted,  that  2i  judicial  office  could 
^^'v?*"-  /  "°*  ^^  granted  to  two  ;  for  if  they  difen  nothing  can  bc  doqca 
fD^- ajBd      ^^'  ^^  V**s  anfwcred,  that  the  (air.e  may  be  faid  oi  fouc  Judj^cs, 


iMicA  and]  iDfBcH.  105 

^  id  B.  R.  and  in  minifterial  officers,  as  two  (herifi^ ;  and  the  ^  inronve. 
(Ebwt  held  the  grant  good.     2  Salk.  465.  Mich.  3  W.  &  M.  -^'"hc  "Jne^ 

^.  R.   Jones  ▼.  Pugh.  cafe  than 

in  the  other. 
\i^tt\it  tffo  Cb^Mlel/crs,  mnd  tbey  dfffir^  the  BiJUp  may  Jit  blmfilf^  and  their  authorit}*  ceafes. 
it  Mod.  10.  S.  C.  by  name  of  Jones  v.  Besiu. 

7-  Grant  of  an  office  of  Chancellor  of  a  diocefs  to  two  con^ 
junQlm  \if  divifim  was  held  good,  becaufe  of  the  long  and  con- 
ftant  ufage.     Carth.  3  W.  &  M.  B.  %0k  Jones  v.  Bcw. 

8.  A  grant  oi  the  office  of  O/ficial  to  two  and  the  longejiliver  is  Carth.  itj. 
good  by.  ufage.    Show.  a88.  Mich.  3  W.  &  M.  Jones  v.  Bean.     ^°""  l  ^ 

. la  MmI.  10.  S.  C« 

(C  3)  How  Joint  Officers  2Jt confidereJ  in  Law. 

I.  CHerrffs  of  London  arc  as  two  in  London,  but  in  Middlefex  ^fprccrfi  St 
^  arc  but   as  one.     2  Show.  433.  Pafch.  i  Jac.  2.  B.  R.  fhc'mc'tiffs 
Raymond  &  al.  y.  Barber.  of  London, 

andonedics* 
tbc  pracds  i«  gone,  becaafe  one  cannot  9€t  without  the  other;  for  they  both  make  but  one  flieriff. 
8  Hod.  304.  in  the  Cafe  of  Salter  v.  Grofvenor.^-He  mud  wait  till  another  is  made ;  p  /CI 
Qfafc  makes  that;  per  Cur.  Show.  289.  1  Show.  286.  Mich.  3  W.  &  M.  in  Cafe  of  L  ^^^  J 
JoBcsv.  Beu3.— Pafch.  35  Car.  2.  B.  R.    Rich  v.  Player. 

2.  Where  two  Jberijfi  are,  and  one  is  challenged,  the  venire  fhall  Carth.  114. 
be  dire£led  to' the  othetj  fo  of  coroners.  Show.  329.  Mich.  f'^orT? 
3  "W.  ft  M.  The  King  v.  Warrington.  i  Saik.'i44.' 

3.  Two  bailiffii  of  a  corporation  mate  hut  one  officer j  and  the 
one  emaiat  oB  without  the  other  s  therefore  if  a  lea/e  to  one  of  them 
is  made  by  the  corporation,  he  is  both  leiTor  and  lefTee,  which 
cannot  be.     8  Mod.  304.  Trin.  10  Geo.  Salter  v.  Grofvcnor. 


(C.  4)  Joint  OflScers.    fFhat  one  may  do  alone^ 

1.  pRoCefs  direBed  to  the  coroners  to  fervc  ought  to  befervedhy  all  ^^^  >t  ^»» 
*    the  coroners  ;  but  where  they  are  to  give  judgment j  the  *f^^>  *' 
judgment  of  two  of  them  fuffices,  where  they  are  four ;  for  in  maybe/erv^ 
the  one  cafe  they  are  judges,  and  in  the  other  but  minillers.  Br.  ^^  h  '^^ 

Piocefe,  pi.  i7a.citesi4H.4.34-  Z1""  .^ 

tute  f>*jit '  • 
Cammttret  flurmllj,  and  dots  mt  fay^  Omnet  Coronatores.  Br.  Retom  de  Briefs,  pi.  Co  citet 

39  H.  6.  40. Br.   Procefs,  pi.  90.  cites  S.  C. But  tbeftatutw  h.that  apfta.Jballht  com^ 

i    mtmad  in  full  county  before  ibejheri^  and  the  coroner,  and  there  if  the  one  be  abfent,  the  other  can 
doDoihiog;  for  it  is  a  joint  authority.     Br.  Retorn  de  Briefsi,  pi.  66.  cites  39  H   6   40. 

I  ^in  where  prcce/s  C9mes  to  the  ccronerty  or  to  the  Jheri^s  of  London^  ^bere  tbrre  are  t^vo^  there 

titber  coroner  or Jberijf  may  arrrjt  the  party,  or  fervc  the  procefs ;  but  this  (hall  be  in  tbf  "ante  of  alU 
•ad  the  ad  of  all,  a /<d  the  return  (hall  be  in  the  name  of  all  rhe  coroners  or  (hcrifTs  of  London,  or 
otherwife  ill,  and  !o  ii  is  put  in  ure  at  thij.  d.-iy.  Br.  Retorn  de  Brief.,  1 1.  6'j.  cites  59  H.  6.  40  — Br." 
^rocefi,  pi.  9'^.  cites  S.  C— And  it  was  agreed  per  Cur.  th..t  where  it  is  returr.ed  by  one  coroner 
miy^  hecauje  tbe  o*Leri  are  dead,  or  becaufe  there  ii  only  ore  there  by  tbecfiovn^  the  return  is  not  good 
•ttleii  It  be  *xprejfed  inibe  return,  that  the  others  arc  dead,  or  ihat  there  is  only  one  in  this  county 
by  ancient  cullom  ;  and  fo  Ike  that  it  is  admitted,  that  if  three  coronen  diCf  \Jtit  fourth  mayfervt  tbe 
/r«rr/>  before  more  coronerff  *«rr  eleifed.  Ibid. 
Vol.  XVI.  K  .   If 


1 06  [0£B(et  ttid]  iDIScetf. 

If  two  coronen  bci  tad  one  nukes  a  ntmrttt  thf  fame  is  good ;  but  if  die  tJkfr  Jtmkt  te,  lltfs  it 
it  void.    Godb.  439.  cites  T4  H.  4. 

Cor9Mtrs  as  mimiftert  muft  ell  join*  but  mtjmJge§  tbey  mej  divide*  Hob.  70.  in  Cefe  of  Lanbe  ▼• 
Wifeuiaii. 

ButJ^tett  2.  The  yufiicis  of  Peace  have  joint  power,  antf  yet  oUc  of  diem 
•faffiftbm  ujj^y  make  procefs  upon  the  (latute  of  labourers,  and  arreft  a 
"SerefonT'^*  man  for  furety  of  the  peace,  and  make  precept  in  the  name  of 
the  Mrr  ATJt-  the  One  alone,  and  fuperfedeas  likewife;  per  Nott;  and  per 
7  '*  Y?  Laicon,  thtcommifflon  ojJ^peace  is  joint  andfeveral\  and  it  is  a 
LfTL^firr  ^^^  fayingf  for  at  this  day  it  is  fuch.  Rex  talib.  &c.  falut.  Sctads 
^ntb^ntmit  quod  affignavimus  vos  conjuntStim  &  divifim  ad  pacem  noftram 
€f  S?  M    jjc  ad  ftat.  &c.  cuftodiend'  &c.    Br.  Retom  de  Briefs,  pi.  66. 

Reiorn  de      C^^^^S  39  H.  O.  40. 
Briefs,  pi.  66.  cites  39  H.  6.  40. 

3.  Where  one  office  is  granted  to  two,  though  the  King  may 
conftitute  one  at  one  lime,  and  another  at  another  time  by  feve- 
ral  patents,  yet  A^  that  isfirft  con/lit uted  has  m  judicial  voice  till  the 
other  he  conJlituted\  as  in  cafe  of  Auditor  of  the  Court  of  Wards, 
where  it  was  provided  by  ftatute,  that  two  perfons  fiiould  be  one 
officer.     I X  Rep.  4.  Hill.  7  Jac.  B.  R.    Auditor  Curie's  Cafe. 

4.  Where  tnvo  perfons  are  conftituted  one  officer y  hahend.  to  thewg 
(Sf  eorum  alterius  diutius  vivent  fe*f .  If  one  of  them  diesy  the  fur- 
vivor  {hall  remain  one  of  the  perfons  &c.  and  the  King  may  add 
another  to  him,  but  till  another  be  added  his  voice  isfufpendedg  as 
in  the  Cafe  of  14  H.  4.  35.  a.  If  writ  iffiies  to  xhtjheriffs  ^ Lon» 
don,  and  one  of  them  dies,  the  other  cannot  execute  the  writ  i 

£  107  ]  becaufe  his  power  is  fufpended  till  he  has  a  companion  chofen  to 
him.  II  Rep.  4.  b.  Hill.  7  Jac.  B.  R.  The  5th  Refolution  in 
Auditor  Curie's  Cafe. 

f;.  Office  of  Steward/hip  granted  to  two,  one  of  them  cannot 
d  Court  alone ;  per  Anderfon.  Goldfb.  2.  pi.  4.-— Admiffioa 
by  one  of  them  is  fufficient.     Vent.  320.  cites  Mo. 


(C.  5)  Joint  Officers.    Forfeitures  &c.  by  one. 


feems  tvhert 
the  um  it 


!•  "IIITHERE  there  arc  two  joint  bailiffs ,  the  receipt  of  the  om 
ibt  •m  19  is  the  receipt  of  the  other ;  and  therefore  it  feems  that  the 

mttainttJ  rf  forfeiture  of  the  one  is  the  forfeiture  of  the  other ;  for  both  arc 
treafin  or  one  and  the  fame  officer,  and  the  office  is  entire  5  and  this  feems 
^'^ty\m  ^^  ^  ^y  falfity  in  the  office,  or  non  *  ufer  or  mifufer  in  it.  Bn 
the  office     Office  &  Off.  ph  51*  cites  i  £.  3.  3. 

for  term  of 

life;  for  thit  fiirieiture  ii  aot  for  mifufer  of  the  office.  Ibid.—*  Ori{.  (feyfmer  on  miflcyfer.) 

f^^«  ">•-  a-  Where  there  are  loint  officers  a  breach  <f  truji  in  one 
S^h*  w  fo  in  all;  per  Holt  Ch.  J.  Show.  10 j.  in  Cafe  of  Bofon 

are  liable;     V.  Sandfofd, 
16   for   a 

Cilfe  return  by  one  coroner,  aU  the  coronen  are  liable ;  but  where  proetfs  was  dircQed  tofis  ewo- 
Bccs  to  arrcA  a  ferfon,  and  the  procefi  wai  deliycreJ  to  one  of  themt  with  wima  the  party  to  b» 

AucfteA 


[OfBter  ann]  iDAlcas,  toy 

Mefbd  was  then  prdenty  In  fitch  cafei  for  not  vrefting  the  party,  the  a6Uon  ought  to  bt  brought 
ip'fflft  Alt  coroner  onlj;  for  that  wat  a  prr/Mmi  lort^  which  could  not  have  been  chaifed  on  the 
itft.  ft  Mod.  33.— Freem.  Rep.  191.  Pafch.  1675.  C.  B.  S.  C.  Naylor  v.  Sharpleft  A  «!• 
Cevonen  of  Lnncaibire. 


(C.  6)  Joint  Office.  Determinedly  Surrender  of  one. 

1. 1^  IN  G  H.  8.  granted  the  office  of  Clerk  of  the  Hamfet  to  A.  'o  Ou*  caT* 
*^  and  B.  for  their  lives,  and  the  life  of  the  longer  liver  of  ^^^Jis  »I 
tisem,  and  tnvo  patents  of  the  fame  form  and  iizte  were  made  of  the  bg  beyond 
laid  grantj  and  one  was  called  a  duplicate^  and  the  word  dupli^  ^««»  ^^ 
cate  was  wrote  a  little  above  the  feal  of  that  in  As  c  Jl^dy,  and  the  J?^tI?wA* 
principal  patent  was  wrote  thus,  viz.  Per  warrantiam  de  privato  mtnu  upoa 
^^&  aucloritate  parliamenti,  and  /^//  remained  with  JS.  tfwrf  wtfx  ^*»iP*>  *  »'»- 
firrenderedf  and- cancelled  by  B.  while  A.  was  in  Germany  5  but  ^^*^  ^, 
there  waj  no  cancellation  or  vacate  of  the  inrolment,     Qijeen  Mary  fence,  wrote 
reciting  thefirfl  patent  and  furrender,  and  cancelling,  made  a  new  »  formal  re. 
pront to  B.  and  C.  of  the  fame  office.     It  was  the  opinion  of  fc-  i^thewme 
veral,  that  when  the  original  patent  is  cancell'd,  the  force  of  the  of  a.  to  the 
duplicate  is  gone  in  law ;  for  no  title  can  be  made  by  it ;  be-  ^»»*  *•  ^- 
caufe  it  was  fealed  and  granted  by  the  Chancellor  at  his  pleafure,  ^^^^^^^ 
and  without  any  warrant  of  the  KLing  to  doit.  D.  179.  b*  pi- 44*  tioned»  of 
Pafch.  a  Eliz.  Kempc  v.  Hales.  >u  A',  is. 

*■  tereft  in  the 

efioe  and  patent.  Ibid.    [But  of  this  no  further  notice  WM  taken  in  the  faidCafe*  or  any  thiof 
Cud  to  or  upon  it.] 


(C.  7)  Joint  Office.  Determined  5y  the  Dealh  of  one. 

I.'T'HE  office  of  Auditor  was  granted  to  two  for  term  of  their  •  Wmt*i 

lives,  without  faying  {and  to  the  furvivor)  by  the  death  of  J*^;  '^^^ 
one  the  office  determines.  Hill.  7  Jac.  1 1  Rep.  3.  b.  Auditor  r'  ^^^  1 
Curie's  Cafe.  Lr  Lord      ' 

Macdet- 

fidd^S.  C.  cited,  and  S.  P.  agreed  by  the  Coutt,  and  by  the  counfel  of  the  other  fide,  2  Mod.  a6ow 
Tiia.  19  Car.  a.  in  Scacc.  Arris  and  An  a  is  v.  Stukelt,  which  wu  a  grant  of  the  offiee  of 

Cmptr^tier  ^tkt  Cufiomuia  the  port  of  Exeter. S,  P.  As  to  grants  to  two  in  general  |  but  that 

it  is  ocberwiie  if  granted  to  two  and  the  furvivor  of  thenu     a  Salk.  465.  Mieh.  3  W.  4  Id*  B.  R«  . 
in  Cafe  of  Jones  v.  Fugh. 


(C.  8)  Joint  Officers.    Pleadings  by  or  againji  them. 

t.  /^FFICE  of  the  Regifter  of  Admiralty  was  granted  to  two,  D.  149.  a. 
one  dies,  and  tlic  furvivor  upon  a  difturbance  brought  ? JVp'iI 
^3fi\  but  becaufe  tlie/)/tfwr/^ could  not  prove  a  grant  to  tiuo  of  M.— 15a. 
the  faid  office,  but  only  to  one,  the  writ  of  affife  was  abated.  J-.pi*  9- 
BcndJ.  53.  Hunt  v.  Elefdon.— And  fee  the  Pleadings  there.         fp^^M, 

S.  C.  And 
fnac  doubt  was  upon  the  words  qu«libet  perfona  in  the  prefcripti9D|  whether  it  Ibould  be  taken  in 
ibc  6B§aUr  or  ia  the  pluxaiwiabcri  and  coUe^Tely. 

K  a  (D)  r. 


lot  [iDfRm  anti]  iDf^tefi. 


m    • 

(t))  J'o  what  Perfons  for  a  collateral  RefpeSl  [aft 
Ofiice]  may  be  granted.    Want  of  Knowledge. 

II  Rep.  S7.  [i.  f  F  an  ofScc,  either  of  the  grant  of  the  King,  or  of  a  coxn- 
R'J'^'T  nion  perfon,  which  concerns  the  adminifiration*  proaedinpf 

Hob,  T4«.  •        */-•    /!•         •       .t  r  ^1      1  •  ^1  * 

Anunlkiiful  or  execution  ofjujtice^  or  the  revenue  01  the  king  or  the  common- 
pcrfon,  after  weahh,  tlic  Interejly  benefit y  or  fafety  of  thefuhjeB^  or  fuch  like, 
two  days  ^  j£  ^j^Qf^^^  ^j.  jj^^y  q{  them  are  granted  to  a  man  who  i$  not  ex- 

^Idmonition  pert,  ot  who  has  no  (kill  or  knowledge  to  exercife  or  execute 
of  his  want  jt,  the  grant  is  merely  void.     Co.  Litt.  3.  b.]     '     • 

of  (kill,  was 

admitted  to  the  office  of  Firft  Ktmetnbrancer  vftke  Exchequer^  the  Court  telling  him  they  hid  many 
precedents  of  denying  admilHon  to  fuch  officers  for  want  oftkill,  and  that  not  having  experience  hun- 
felf,  he  mull  find  an  able  deputy.     Hard.  ijo.  Mich.  1658.  inStiicc.  Dorrington's  Cafe. 

s.  P.  by  fc-  2.  Where  the  King  grants  an  office  tcf  one  who  docs  not  know 
rmccsand  ^^^  ^^  cxcrcife  it,  the  patent  and  grant  is  void;  per  Billing 
for  pfoof"    Juftice.    Br.  Office  &  Off.  pi.  16.  cites  9  £.  4,  5. 

thereof  i 

copy  of  the  record  was  produced,  and  is-there  entered  of  Wintkr's  Cafe.  %  And.  118.  pU  63.  . 

■ 
Br.  Patents,       j.  The  Kwg  made  Thomas  Pinter  Clerk  of  the  Crown  by  bis  iet^ 
pi.  u)8^8  ^^^^  patents^  and  the  Juftices  of  B.  R.  with  the  afilnt  of  the  Juf- 
'  J I  RVp.  87.  tices  of  C.  B,  reftifed  him,  becaufe  he  ivas  not  e^^ercifed  inthis  tjfficty 

Hob.     nor  any  other  in  this  Court  as  he  ought  by  a  long  time,  and  fo , 

'loredent^*  declared  to  the  King,  by  which  the  King^  by  the  advice  of  the 
of  the  cafe  fuft'iceSy  appointed  one  John  JVeJl  Clerk  there  who  was  expert^  and 
here  cited  jetit  to  the  f aid  Jujliccs  his  letters  under  htsjtgnety  which  after  nuere 
"fol  ^'*  I  ^^^'^'h^^  •'''  ^^^  jame  Court y  that  they  rejeBed  Vinter^  and  admitted 
Mich.  4*  5  the  f aid  ^F"^,  which  was  done  accordingly,  in  as  much  as  Vintcr 
P.  &  M.  at  was  infulHcicnt  to  ferve  the  King  and  the  people ;  and  fo  fee 
Sll^k  Ch.*  *^^^  ^^^  letters  of  the  King  under  the  fignet  are  fufficient  &c. 
r  loQ  1  And  the  abftratl  of  this  inrolmcnt  was  fliewn  to  me  in  writing 
J.  of  c.  B.  by  my  companion  Sir  James  Dyer  Juftice  of  the  Common  Pleas 
revok'd  a     in  Mich.  Term  5  Mary  we  then  fitting  in  our  places  upon  the 

r^hi^rf  ^^g*^  ^^"^^  ^"  ^-  ^-  ^^  Weilminllcr  &c.  Br.  Office  &  Off. 
the  office  of  pi".  48.  cites  Mich.  5  E.  4.  Rotulo  66.  in  B.  R.  Vinter's  Cafe« 

chief  pro- 

thonotary  to  his  wife's  brother,  and  gave  it  to  one  Whiteley.—Hobcrt  Ch.  J.  cites  S.  C.  and  fayt, 
that  an  office  of  learning  given  to  a  man  utterly  infufficient  is  utterly  void ;  and  that  though  it  be  to 
him  and  his  affigns,  or  to  be  excrcifed  by  his  fufficient  deputy,  it  mends  not  tiie  cafe  ;  but  U  mifi  rmJi-' 
caily  vej}  in  ibffrjt  granite  befoie  it  can  go  in  title  of  procuration  or  deputatiou  to  any  other.  HoW 
248.  in  Cafe  of  Colt  and  Glover  v.  Bilbop  of  Covcutry  and  Lichtield. 

Litt.  R.  22.  ^.  A  clergyman  was  made  Chancellor  to  a  Bijhop^  and  confirmed hy 
Nov  TiT  '^'  ^^"  ^^^  chapter y  but  becaufe  he  was  not  learned  in  the  canon 
Pafch.  3'  and  civil  laws  he  was  removed  j  and  though  it  was  infifted  that 
Car.  S.  C.  he  had  a  freehold,  and  therefore  had  prayed  a  prohibition,  yc^ 
^s.^'c."    ^^  w^s  denied.     Cro.  C.  65.  Hill.  2.  Car.  C.  B.  Sutton's  Cafe. 

— Lat.  228. 

S,  C— Palm.  450.  S.  C.  by  name  of  G  l  anv  i  ll*s  Cafe,  [which  feems  to  be  a  niSake,  and  that 

4l)at  name  is  mentioned  only  becaufe  Clamvxll  moved  it  tor  a  prohibition.  ] 

%  ^  5.  A 


[MUtt  wXbl  iSXfittif  tog 

5.  AgTantofthcofl5ccof/&rflA/fl/-^r»ixwasmadctoB.forlifc,  Laf.  ?»(>. 
and  the  Earl  Marfhal  fufpcnded  him  from  the  execution  of  Jiis  ^^p^j^' 
office,  becaufe  he  was  ignorant  in  his  profeflion  ;  and  it  was  the  451.  citei.* 
opinion  of  the  Juftices^  that  becaufe  he  was  ignorant  m  fuch  bis  s.  C. 
•Jice  if  Jkill^  be  had  no  freehold  in  the  office.     Godb.  391.   in 
Sutton's  Cafe,  cites  Brook's  Cafe. 

6.  If  the  King  gives  an  office  m  B,  Rr  the  Court  may  remove 
the  pzTtj  fir  in/u^iency*  Lat.  229.  Mich.  3  Car,  in  Dgi^or 
Sutton's  Cafe* 


(E)  PFhat  Efiate  may  be  granted  of  an  Oifice» 

[l.   J  EASE  fir  years  of  the  Marjbalfea  in  the  King's  Bench  Lcafc  for 
•*-'  is  not  good  \  becaufe  it  is  ofnce  of  great  trujly  and  by  Jif*minabre 
fuch  leafe  it  may  come  to  the  executor^  adminiflrntor^  or  ordinary,  on  life  of 
who  will  be  in  without  the  allowai)ce  of  the  Court.     Ergo.  Marfhai's 
9  Rep.  97.  Sir  Geo.  Reyneirs  Cafe.     Contra  39  H.  6.  34.]        ^f^^  ^'^^ 

Mod.    57. 

Wkt.  2  Annx.  B.  R.    Sutton's  Cafe— Hard.  357.  Contra.  Jo. 463. Cro.  C.  587.  Mich. 

li  C*r.  B.  R.  Mead  v.  Reyncll.  S.  C. 

Bjr  the  fame  reafon  it  could  not  be  granted  for  yeart,  it  was  not  gran  table  in  fee ;  for  there  is  the 
fame  inconTenience  ;  per  Nicholas  J.  Hard.  49,  Hill.  16^5.  in  S'cacc.  in  Cafe  of  Jones  t.  Clerk.— 
Be^HY  Sir  G.  Reynold's  Cafe  the  law  was  taken  othcrwifc  ;  per  Hale  Ch.  B.  Hard.  357.  in  Cafe  of 
Vealey.  Prior — It  was  faid,  Arg.  that  Hale  Ch.  B.  denied  Sir  G.  Reynold's  Cafe  to  be  law,  and 
fvd,  that  die  true  reafon  of  it  was  the  cuftomof  its  being  granted  in  fee ;  and  Lord  Finch  faid,  ho 
vasaf  Hale's  opinion,  that  an  office  may  be  granted  for  years.  2  Show.  171,  Micl}.  33  Car.  4. 
B.  R.  in  Cafe  of  Prodgers  y.  Fralier. 

[t.  The  King  having  the  ofEce  of  Marfbalfea  in  ward, 
grants  it  for  life,  or  durante  minoritatey  it  is  void.  9  Rep.  97. 
Sir  Geo.  Rcynell's  Cafe.     Contra  5  E.  4.  3.  per  Danby.] 

[3.  The  Duke  of  Norfolk^  tenant  in  tail  in  capite  of  the 
oiEcc  of  the  Marfhalfea  died^  his  heir  within  age,  the  King  has 
a  chattel  in  the  office,  viz.  during  his  minority.  If  the  King 
dies,  this  (hall  d$fcend  to  the  next  King,  and  ihaU  not  go  to  his 
executor.  9  Rep.  97.  ReynelFs  Cafe.]  , 

[4.  The  King  having  the  faid  office  in  ward,  granted  it  to  S.  P.  But 
Viiifield  at  will,  it  is  good.    5  £•  4-  3.   9  Rep,  97,  ReynelFs  ^l^^^ 

^^^^«  giant  is  voi^ 

becaufe  it 
V2S  made  before  office  found ;  but  Danby  contra ;  that  the  will  of  the  King  appears,  which 
u  fuiiicient  without  patent ;  and  fo  it  feems,  that  if  the  grant  had  been  for  any  term  certain,  it  is  not 
good  if  it  be  before  office  found.     Br.  Patents,  pi.  59  cit«s  5  E.  4.  3, 

[5.  The  King  may  grant  the  cujlody  of  a  gaol  infee^    9  Rep,  [   1 10   J 

970 
fd.  &  to  be  Sheriff  of  a  county  in  fee.     9  Rep.  97.  b.] 
7.  14  R,  2.  cap,  10.  cnafts,  TKat  no  cuflomer,  comptroller^ 
fearchtr,  weigher  or  finder  fball  have  any  fuch  office  fir  term  of  life ^ 
hi(t  only  during  the  King^s  pleafure,  notwithfanding  any  patent  or 
grant  to  the  contrary. 

8»  17  .R.  2.  cap,  5.  ena<9s,That  no  fearcher,  gauger,  alunager^ 
finder^  or  weigher  of  wools ^  or  other  merchandize^  coHe^Qr  of  cufioms, 

K  3  ^ni 
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t  lo  [€>fficet  ^nn] 

andfuh^dies^  or  eomptrMer^Jball  htwi  their  feveral  offices  for  term 
of  life  or  years  ;  but  fuck  offices  Jbail  remain  in  the  King*s  iandfUM'* 
der  the  governance  of  the  treafurer^  %vith  the  affent  of  the  council^  if 
need  he ;  and  all  charters  and  patents  otheriuife  madefball  he  void. 

9.  UJber  of  the  Exchequer  was  granted  in.fcc :  and  there  is  no 
queftion  but  zjudicial  office  may  be  granted  to  one  and  his  heirs. 
Mar.  43.  per  Barkley  J*  Trin.  15  Car.  in  Cafe  of  Toung  v« 
Fowkr. 

10.  The  office  of  Warden  of  the  Fleets  which  is  an  ofBce  of 
great  ti^ift,  is  granted  in  fee.  Per  Barkley  J.  Mar.  43.  in  Cafo 
of  Young  V,  Fowler. 

1 1.  Regiflerfhip  of  policies  of  affurance^  is  grantable  f^r  years, 
Ha^rd.  351^  HilL  15  ^  \6  Qin  a.  in  Scacc.    Veale  ▼.  Prion 

(£•  2)  Eftate  therein.  Contintiance  of  Eftate  imply^d 
by  haWf  or  given  by  the  Words.     How  long* 

!•  npHE  oflSce  of  a  Town^lerk  is  in  the  nature  of  it  in  the  eye 
^    of  the  law  an  office  ^or  life,  and  will  be  fo  intended  till 
the  contrary  appear.      10  Mod.  147.  in  Cafe  of  the  Queen  and 
Corporation  of  Durham,  cites  Vent.  82. 

2.  j^nd  tho'  the  charter  is  that  he  ihall  be  annuatim  eligihilis^ 
he  may  continue  town-clerk,  and  will  fo  do  until  they  dioofe 
another,     lo  Mod.  147.  Queen  and  Corporation  of  Durham. 

3.  But  if  the  charter  is  eligibtlis  pro  uno  anno  tantum^  his  office 
will  expire  at  the  end  of  the  year,  whether  they  choofe  another 
or  not.     10  Mod.  147.  Queen  and  Corporation  of  Durham^ 

(F)  Al  what  Time  it  may  be  graated* 


fol.  I  $4* 

SRep.$5.b.  [i.    AN  office  minifterial  may  be  granted  in  reverfien.     11 

Yo^*  'V'  ^^P*  ^  Auditor  Curie's  Cafe] 

Sto^ll/'         t?.  But  an  office  Judicial  cannot  be  granted  in  reverfon.      \  \ 

]enk.  141.    Rep.  4.  Curie's  Cafe.] 

H'  ^* — ; 

A 2/  by  prejfnt  ^^rdss  but  by  moxi.%  de  futuro,  fuch  office  may  by  the  King.  Hob.  150,  151.- 
Jenk..  i%i.  pi.  14.-1$  Rep.  $c.  «.  Cotinceft  of  Rutland's  Cafe. 

By  ft/>»ge  and  cuftam  a  judicial  of!i<e  may  be  granted  in  reverfipn.     Hard.  357.  Hill.  15  St 
16  Car.  £.  in  Scacc.  in  C^fe  of  Veal  v.  Priour.— Per  Hale  Ch.  Baron.    2  VenL  18&.  S.  P« 

[3.  As  the  office  of  Mafter  of  the  wards^  orfurvejor  or  attorney 
cannot  be  granted.     iiRep.  4.] 
This  office        f  4.  An  office  partly  minifleriol^  and  partly  judicial  cannot  be 
cooM^not^be  P*"^?^  ^^  rererfion,  as  the  office  of  the  Auditor  of  the  wards., 
exercifcd  by  1 1  Rcp*  4.  Auditor  Curle's  Cafe. 

deputy;  but 

where  perfonal  attendance  is  not  requifite,  but  a  deputy  may  bt  mMit,  it  may  be  gnnted  in  rereificm. 
X  Shew.  21.  Mich.  30  Car.  a.  B.  R.    Howard  v.  Wood. 

r    1 1 1    1    '^^  (luftces  of  the  King  being  his  lefleef,  granted  to  A.  and  B.  the  Strmmr4/I>if  9f 
^  -*  tht  Hcncur  ffpMtefraff,  mnd  the  itf/iody  ofcwrt  UeU  mnd  eomrt  barom*  xtfithim  the  him 

^Mcr,  with  the  per^uifitesy  habendum  to  them  [^/ffr  0  fwrgramt  determim*d)',/9r ^oyeart^  if  tht 

grsmteeSf 
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MBMM»  Wihbtr  ^tkemJhoMfihn^  Ihfe,  It  was  objedtd  that  this  is  a  judicial  office^  and  there, 
im  Dot  grantable  in  rfveriioo,  according  to  D.  259.  Sir  John  Savaci's  Cafe,  and  Co,  Litt.  ^,  h. 
Aad  that  tho'  it  he  partly  miniftcrial,  as  for  the  court  baron,  yet  as  b  the  court  leet  it  is  judicial* 
asd  Wing  oar  f«//r#  ofice^  cannot  be  granted  in  reversion,  according  to  11  Rep.  Auditor  Cukls's 
Cafe.  But  refoWed  that  the  grant  is  good  in  this  cafe  of  the  reveiiion  ;  for  here  the  grtnt  h  tft  of 
H»PfmmriJki^omlj^  6mt  exfrefitj  •fthftaffdy  of  the  courtt  Itet  and  bmron.  And  tho'  it  might  not 
be  gpod  br  die  leet,  yet  as  to  the  court  baron  it  is  good  without  doubt.  And  for  this  point  cites  the 
Cafe  of  YouNC  ▼.  Stok  L,  and  of  Young  t.  Few  l  kr.  And  that  there  is  a  great  difftrence  be« 
twten  am  htire  o^uv,  compnbemJing  tvuo  fmrts,  one  judicial^  mnd  mnothtr  minifteriat^  as  the  office 
of  the  Aodiior  of  the  Court  of  Wards,  whereof  the  judicial  cannot  be  granted  to  one,  and  the  »!• 
nifterial  to  another,  and  /w#  of^es  dlfiinO  in  tbtmfehte*^  kut  comfrehendtd  under  one  common  namf^ 
as  fteward,  comprehending  the  offices  of  fteward  of  court  leet  and  court  baron  ;  that  it  cannot  be  de« 
fiied  but  that  the  one  office  may  be  granted  to  one,  and  the  other  to  another.     %  Jo.  116.  Hill.  3 1  Jlc 

ja  Car.  2.  B.  R.  Howard  w.  Wood 1  Mod.  173.  S.  C.  Hill.  z%'U  29  Car.  a.  in  the  Dntchy 

Coort;  but  this  went  off  upon  another  point. — Freem.  Rep.  473,  478.  S.  C.  argued^  but  no  jodg- 
iBfAt— 2  Lev.  245.  Hill.  30  ft  31  Car.  2.  B.  R.  S.  C«  that  upon  arguments  at  the  bar,  the  Court 
was  of  opinion  that  the  grant  (0  the  plaintiff  for  years,  and  in  reveriion,  was  void  as  to  the  court 
bffsbeiqg  a  judicial  ofiiee,  but  good  as  to  the  courts  baron  :  but  upon  the  importunity  of  Jones  at* 

teBCTwgaieral  10  be  further  heard,  adjomatur. -The  Court  took  this  to  be  different  from  Sir 

CtoscE  Rkv  mold's  Cafe,  in  9  Rep.  becaufe  that  was  a  leafe  for  years  abfolutely,  which  carries 
it  to  cxccuton  and  adminiftrators,  andfo  perhaps  to  perfons  unable;  for  if  it  had  been  to  J.  S.  for 
99  jreais,  it  J.  N.  (hould  fo  long  live,  that  then  that  had  been  nought;  but  the  cafe  in  queftion  is 
aaclo,  and  therefore  thexeafons  of  Rf.twold's  Cafe  do  not  reach  tliis.  Farther,  the  Court  took 
a  great  di&reace  between  the  place  of  Judges  here  in  a  Court  of  Record,  and  Stewards,  who  inter  , 
alia  have  the  keeping  of  a  Court  of  Record  ;  the  former  mu(l  be  perfomUly  attendant,  the  latter  may 
txeicife  the  office  by  deputy  ;  fo  Auditor  Cu  a  l  ft's  Cafe  muft  beunderjtood  fecundsm  fubj«d«ai 
Aateriam,  an  Auditor's  place,  which  is  an  office  very  great,  and  can't  be  eiercifed  by  deputy.  Aii4 
io  it  is  of  an  office  partly  judicial  and  partly  minifterial;  if  perfonal  attendance  be  requiiitc,  and 
vbere  a  deputy  can'tbe  made,  there  the  reveriion  can't  be  granted ;  but  this  office  may,  and  ufually 
is  szercifcd  by  deputy  ;  for  feveral  noblemen  have  the  ftewardftiip  of  courts  belonging  to  foveral 
Miops,  and  fincj  esercife  them  by  deputy ;  and  this  was  agreed  upon  by  the  wh<de  Court ;  and 
jnigaent  for  the  plaillHff*.  And  the  reporter  adds  a  note,  and  fays,  thefe  reversionary  grants  are  of 
late  inveotioo,  being  mtt  introduced  temp.  Jac.  1 .  and  are  contrary  to  the  rule  and  reafon  of  the 
conraoo  law,  nemo  enim  poteft  dare  id  quod  non  habet  kc,  a  Show.  24,  25.  Mich.  30  Car.  t« 
>•  R.  Howard  v.  Wood. 

ts-  A  btfhop  may  grant  the  oflScc  of  the  Regtfter  of  his  court  JO'^S'O- 
to  anotfaeTi  habendum  after  the  death  of  J.  S.  (who  has  it  for  cVo.cTto. 
his  life  by  a  firft  grant)  and  this  is  a  good  grant  without  recital  s.  c.-^^ — 
of  the  firft  cftatc.  Mich.  8  Car.  B.  R.  between  Xoung  and  4  Wod.  279. 
ttofvfli,  per  Curiam^  refolv'd  upon  a  trial  at  bar  for  the  office  |jjjl^'  ^^'"T 
of  Regifter  of  Rochefter.  Hil.  10  Car.  B.  R.  between  Toung  ^Repjfer ' 
and  Fowler,  refolved  per  Curiam,  upon  trial  at  bar  for  the  fame  '/  ^'^^^ 

itmiiot,  being  warranted  by  ufage.     2  Vent,  iSS.  Trin.  2  W.  ft  M»  C.  B,  Woodward  v.  Fo« 
•iiKi  Cro.  C.  Toung  v.  Stoel. 

6,  Where  the  cfirer  of  fee  grants  the  office  of  Marflial  of  B. 
R.  as  aforcfaid  to  J.  B.yir  Ife^  the  grantor  can't  grant  to  the 
faid  J.  B.  who  was  officer  for  life  to  make  a  deputy,  for  'tis 
▼Old;  and  yet  the  mifufer  of  fuch  void  deputy  is  a  forfeiture  » 
of  the  office  of  the  tenant  for  life  here ;  quod  nota.  Br.  For* 
fciturc,pl.  27.  cites  39  H.  6.  32.  per  Cur, 

7.  The  King  may  grant  an  office^r  ///>,  and  by  another  patent  ^^'^  ^ 
kc  may  recite  the  firfi  grants  and  grant  it  to  another  after  the  J|^  a  chu  reh 
^b  ofthefirjiy  and  well.     But  it  feems  he  cannot  grant  it  by  the  King 
*«w  of  revefjion  ;  for  there  is  no  revcrfion  of  an  office,  becaufe  f»»''  8»^»^ 
it  determines  after  the  death  of  the  grantee  ;  yet  he  may  grant  g"i[^*  ^ 
it  •  /y  name  ofoffUe  habend,  pof  mortem  of  the  firft  patentee.     Br.  b,  in  the 

K  4  Patents^  ^ 
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Sari  »f     Patents,  pi.  30.    cite»  36  H.  6.  48.  per  Lsucoa.— -nrBvt  k 

c"."M"h>o"W  ^><=  39  H.  6.  48, 

6  jac.  citei 

39  H.  6.  48.— For  in  thofe  and  other  like  cafe?,  the  King  has  only  a  prefeotment  or  comnend«. 
acion  of  a  perfon  when  the  corody  or  ^hurcn  is  void,  and  not  before.  Per  Qmnes  J.  ibiJ.-  *  He 
pught  to  rfciu  that  fuch  9  one  h?s  fuch  an  office  tor  lite,  and  then  to  grar^t  the  office  aforefaid*  ha- 
i^nd.  poft  mortem  Sec.  But  if  there  be  no  fuch  fpecial  recital,  the  fecpnd  grant  ^s  void,  8  Rep.  59.  b. 
P    -  -  ^    1  Arg.  cites  +3  H.  7.  laft  Cafe.   J:  6  H.  7.  14.  ||  S  H.  7.  ii.b. — Br.  Patents,  pi.  52.  citet 

L    ^  ^  2    -  J  H.  7.  1 6. — t  Br.  E«ients,pl.  54.  cites  S.  C— 1|  Br.  Patents,  pi.  57.  cite*  S.  C 

There  is  not  any  fee  or  reveriion  of  Qffi;.es.  iuf  only  a  nomination  which  the  party  has  ton^^me  any 
he  pleafes  when  the  office  ihall  become  void.     Per  Dyer,  3  Le.  31.  Mich.  15  Eliz.  C.  B.  Anon. 

Cro.C.279.  8.  A  granted  the  8tewardjbip  of  his  manor  to  J*  S.for  life* 
Car^B^  J.  S.  was  feifcd,  and  afterwards  by  deed  reciting  the  Jaid grants 
whsr.  ir  was  and  that  J.  S,  had  the /aid  ojfUe  for  his  life^  A^  by  name  of  the  re-^ 
mov'd  'hat  'vcrfton^  granted  the  reverfton  of  the  faid  ojffice  to  W,  R.  The  Court 
Co^  of  Yn  ^^^^^  ^^^^  fccnrd  grant  by  name  of  reverfion  void;  for  there  was 
office  can-  no  rcverfjon  thcieuf  in  any  perfon,  and  alfo  none  can  be  fteward 
n(t  be  grant-  but  One  onlv,  viz  hc  that  excrcifes  the  office:  and  the*  the 
moa^*crfon*  h^^"^  ^^^^  ^^^"  ^'  officio  fio^  and  had  not  been  (de  reverfionc 
itw3sa?rced  officii)  in  tl»e  Cafe  cf  a  common  perfon,  and  [it  had  been  •  i/i- 
)Jer  Cur.  hendum  officium  illud  pojl  mortem  J*  S.  it  is  not  good  ;  but  in  the 
IfotbiV^t  -^'V-f  ^V^  ^*  '^  otherwife.  Quxre.  D.  259.  pi.  iS.Pafch.  9 
ed  as  a  re-  Eliz.  Sir  John  SavagC'S  Cafe. 

veriton,  and 

by  the  name  of  a  reverfion ;  for  there  is  no  rcveiiton  of  an  office,  t/nU/s  ii  ht  an  office  rftnkeriimmet^ 
and  then  it  may  well  be  granted  in  revcifion,  habendum  a/ier  the  death  of  tbe^rantttfor  lift\  the 
fscond  point  in  the  Cife  of  Young  v.  Stnel.  .  S.  P.  of  the  ftewardlhip  of  a  manor  in  reverfion. 

D.  2;9.    Sir  John  Savage's  Cafe. D.  >'o.  b.  Marg.  56. Carth.  ;f;2.  Trin.  7  W.  3.  B.  R.  in 

Cafe  of  King  v.  Kemp,  fays,  that  a  diJiinSion  has  been  taken  between  a  grant  of  a  rtverfowt  and  3^ 
grant  to  commence  infmuro.     Vide  I),  lyo. — The  King  may  grant  an  office  to  commence  in  futuro* 
or  upon  a  contingency,  which  (hall  arife  out  of  the  inheritance  he  hath  in  the  office  itfelf,  for  fuch 
he  may  have  in  point  of  intereft,  tho'  not  ill  execution;  and  judgment  accordingly.     4  Mod«  a.80| 
28t.  Pafcb.  6  W. «  M.  B.  R.  S.  C. 

9.  By  virtue  of  an  aft  of  parliament  made  the  firft  of  Queen 
Mary,  die  Court  of  Augmentations  was  diflblv'd,  apd  united  to  the 
Exchequer^  and  all  records  and  books  of  the  Court  fo  diflblv'd, 
wherein  the  leafes  and  warrants  for  making  thep  were  enrolled, 
and  all  accounts  of  her  ifliies  and  revenues  ivere  ordered  to  be 
(ind  remain  with  the  Clerk  cf  the  Pipe  in  the  Exchequer,  King 
£d.  6.  granted  the  office  c/ IngrofTer  of  the  great  rolls  of  the 
Excheouer,  or  the  Clerk  of  the  Pipe,  to  one  Chriftopher  Smithy  Jtr 
life\  ^leen  Eliz.  anno  20  of  her  reign,  granted  this  ofice  to 
cue  Jilorrifony  after  the  determination  of  the  grant  to  Smith  ^  an4 
afterwards,  anpo  3Qth  of  her  reign,  reciting  the  grant  to  Smithj^ 
and  her  grant  to  Morrifon,  {he  farther  grantedi  to  WooUey  the 
office  of  Clerk  of  the  Pipe,  and  of  the  EngrofT^r  of  the  patents 
of  dimiffions  and  offices  5  and  alfo,  the  Keeper  of  the  accounts, 
enrolments  and  records,  of  the  late  Cpuvt  of  Augmentations» 
&c.  habendum  to  the  faid  WoolIey^tJr  ///>,  after  tbe  determine^ 
tion  of  the  grants  to  Smith  and  Morrifon ;  afterwards  Smith  died, 
ind  tho'  Morrifon  was  then  living,  yet  upon  Smith*s  death 
Woolley  poflcfled  himfelf  of  all  the  records  5  and  it  was  ruled^ 
that  Morrifon  might  enter  the  hpufe  where  the  records  were 

kept. 
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bpt^ind  tsdce  thexn  from  Woolley.  Moor  aSp.  Pafch.  32  EUz. 

Momfon's  Cafe. 

10.  The  office  of  O^Sdal  ffan  archdeacon,  and  of  a  Commijfarj 

rfa  htfticp  are  iprithin  me  words  and  intent  of  the  ftatutes  of  i 
Eltz«  and  13  Eliz.  for  they  are  hereditaments,  and  are  pertaining 
unto  them  \  and  that  a  grant  o\  thofe  offices  to  two,  where  they 
were  only  grantable  to  one  ioY  life,  and  being  granted  in  rever- 
fion,  is  a  void  grant  by  thofe  ftatutes  againft  the  fucceflbrs ;  for 
they  reftrain  all  grants  but  thofe  of  neceffity,  as  well  of  offices 
as  other  things  not  warranted  by  thofe  ftatutes.  Cro.  C. 
259.  Trin.  8.  Car.  B.  R.  Walker  v.  Lamb. 

11.  The  Chief  Cryer  of  this  Court  hath  his  office  by  patent 
from  the  King ;  and  this  office  may  be  granted  in  reverjion^ 
Pafch.  23  Car.  B.  R.  for  this  is  the  King's  own  proper  Courts 
where  himfelf  ufed  to  fit  in  perfon,  and  it  is  for  his  honour  to 
hare  fuch  officer  by  patent ;  and  it  may  be  granted  in  reverConj 
becauie  it  is  but  a  minifterial  place.  %  L.  P.  R-  256,  257* 

12.  Mqfter  of  an  hofpital,  prebendary,  donative,  are  not  grant-  [  II3  J 
able  in  reverfion.     Mich.  23.  Car.  2.   i  Chan.  Cafes  215, 

13.  Majlerjhip  of  Si.  Catherines  Hofpital  is  not  grantable  in 
reverfion.  i  Jo.  177.  Mich.  33  Car.  2.  B.  R.  Leffee  of  Lord 
Bninker  ▼.  Sir  Robert  Atkins. 

14.  The  King  may  grant  cftate  in  an  office  to  commence  in  Carth.  352. 
fiituro,  or  upon  contingency.  4  Mod.  280.  Pafch.  6  W.  &  M.  B.  R.  1^^^^^' 
%t  King  V.  ^emp.  '  s.  P. 

%  Brownl. 
£34.  in  Cafe  of  the  Earl  of  Rutiaod  y.  the  Earl  of  Shrewftury. 

(G)  Ro^  it  ought  to  be  granted  \()r  rather,  'Aho 
Jb^l  he  f aid  to  be  an  Officer^  zw^from  what  ^ime.'] 

Ci-  TF  the  King  grant  to  another  the  office  of  a  Herald,  hcis  a 
compieat  herald  immediately,  before  any  invefting  with  the 
Ibbit  and  ornament.  Tr«  7.  Ja.  B.  per  Curiam  in  dnefter  Be- 
fault's  Cafe.] 

2.  The  Maflers  and  Vouchers  of  the  Chancery^  who  have  no  other  Sat  he  mU 
creation,  tut  by  election  or  admijjion  of  the  Court,  are  not  officers  f?^^*  ^J 
tiU  they  are  admitted  and  fworn  by  the  Court.  Per  Figot.  Br.  ^  tht^htg 
Office  and  Off.  pi.  16.  cites  0  £.  4.  5.  »  »  officer 

^  immeiUatelj 

without  bein;  admicted  or  fwo^n  by  the  Court*   Quod  aoca  bent.    Ibid.     ■       S,  P.  a  Mod.  263* 
A^rii  w^  Scnkdj. 

3.  He  who  has  grant  of  an  office  in  a  Court  is  not  officer  till  '•  P-.  P« 
hf  be  admitted  by  the  Court,  as  in  the  Exchequer,  Common  Pleas  ^^^  ^^^ 
&c.    Per  Vavifor ;  quod  non  negatur ',  quaere  inde.  Br.  Office  off.  pi.  45, 
and  Off.  pi.  28.  cites  1 1  E.  4.  i.  ctet  S.  C» 

4.  The  eonftituiing  a  new  office  or  officer  may  be  good  without 
an  annual  or  cafual  fee  being  iirft  annexed  to  it.  Mo.  809. 
Paicb.  6  Jac.  Bilhop  of  Sarum's  Cafe. 

•  5.  Thf 


5*  The  Clerks  bred  $fp  in  thi  cufios  brewunfs affiaycrman  oflke^ 
w  prQtbomtariis  office  in  C.  B.  ought  of  right  to  fuccecd  each 
other  according  to  their  ancienty,  and  they  cannot  be  turn'd 
out  without  caufe,  altho'  the.  chief  officer  be  refponfible  ;  an4 
atij  employment  out  of  which  one  cafthot  he  turrid  wthottt  caufe  (aa 
that  of  tranfcribing  records  in  the  cmftos  brevium's  office)  may 
be  called  an  office.  Keb.  689.  Pafch*  id  Car*  i*  HamjAuvys 
T.  Paget. 

6.  A  man  cannot  have  an  office  at  will  tmthout  deed.  Per 
Powell  J.  2  Salk.  536.  Hill.  10  Ann.  B.  R.  Gatton  r.  Milwich. 

sceSheriir.  (G,  2)  ff^bat  Things  he  may  do. 

1.  T^HERE  the  law  gives  a  difirefs  for  the  public  benefit^ 

^       the  officer  mxjfelL    Thus  on  a  diftringas  in  a  Court 

Xeet  for  a  fine  as  in  cafe  of  nufance  where  the  publick  is  con« 

ccm'd,  the  officer  may  fell  of  common  right. ^But  upon  sl 

diftringas  in  a  Court  Leet  pro  certo  lete,  the  officer  can*t  fell  the 
diftrcfs  of  common  right  without  a  cuftom.  x  Salk.  375^ 
Mich.  I  Annae.  B.  R.  The  KLing  v.  Speed. 

L  "4  ]  (G.  3)  Officer  de  Fa^o ;  Of  Afts  done  b^  an 
Officer,  &c.  de  Fa&o,  and  in^wbat  Cafes  be  n 

puni/bable^ 


'  d^'of"  ^  *  H  ^  ^^^  occupies:  as  Marjbal  in  B.  R.  be  he  officer  of 
r  pf.  is"  "^^^^  ^"^  ^1  ^^"^J  ^*^  ^  charged  with  the  efcapes.     Br. 


Br. 
ture 

eiwf  s.  c.  Efcapc,  pi.  18.  cites  39  H.  6.  33. 
•*  "»^k.  2.  The  words  Sheriff,  Gaoler  &c.  in  the  ftatute  13  E.  r. 
Tap.  io7r'  ^P*  '  '•  extends  to  all  keepers  of  gaols  ^  and  therefore  if  one 
lyie  135.  hath  the  keeping  of  a  gaol  by  wrong  or  de  fa£h)»  2xA^ fuffers 
f.  aS.  .       an  efcapej  he  is  within  diis  ftatute  as  much  as  he  that  has  the 

keeping  of  it  de  jure,  a  Inft.  381, 382. 

3.  An  aBion  will  lie  againft  a  Mayor  de  hStofir  afalfe  return 

upon  a  writ  of  mandamus.  Lutw.  519.  Trin.  6  W.  &  M»  in 

Cafe  of  Knight  v.  the  Corporation  of  Wells. 


(G.  4)  What  Acls  or  Grants  of  Officers  &c«  de 

Fa^  are  valid. 

*  If  one  «r.  I.  XX7  HERE  an  Abbot  or  Par/on  is-  induBed  erroneoufljy  and 
cupUiMob^  VV  nj^akes  a  grant  or  obligation,  and  after  is  derived  or 
•Im  bead  dereignedfor  pre^ontraB  or  fuch  like,  this  (hall  bind,  becaufe 
wiihout  in.  he  was  an  abbot  or  parfon  in  pojfejpon  /  but  a^  ufurper  who  ufnrps. 
ftaiutim  or  before  inftallation,  or  induction,  or  prefentation,  where  another 
hls'd«cd^'    abbot  or  parfon  is  rightfully  in  pofleflioni  or*  if  one  enters, 

and 
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iod  occtt|tt€8  in  the  time  of  vacation  without  any  ekBion  or  pre-  fl>*ll  «« 
fentatoon,  the  deed  of  fueh  is  toid.    Br,  Non  eft  faaum,  pL  3,  Jjjjj^  *' 

cites  9  H.  6.  32.  Cur.  wher* 

SMit  if  abbot  at.tlic  time,  &c.    Br.  Abbci  pi.  19.  cites  S.  C* 


good 

dcprired    _   ,  ^       ^         ^    ^    ,  ,^ 

«r  r0//a/f/  hy  lapfe^  thefe  are  good  and  not  avoidable.     Arg.  quod  ^l^ich  wm 
Curia  conceflit;  for  the  lanu  favours  aSs  of  one  in  a  reputed  aw-  ^^"th^deaji 
Amty^  and  the  inferior  (hall  never  inquire  if  his  authority  be  and  chap, 
lawfol.    Cro.  £.  600.  Mich.  41  &  4a  Eiiz.  B.  R.  in  Cafe  of  ter,   and 

jure  died  id 
^  liic  of  the  bifliop  dc  £ido ;  it  wu  feTohad,  dial  he  not  being  lawful  bifliop,  and  this  leafe  beixig 
10  charge  the  pofieffiocu  of  the  biiioprick,  it  it  roid;  zhho*  a\\  JuJicia/ a&s^  as  admifliont,  infti* 
totnoh  certificates  Sec.  fliall  be  good  i  but  not  fuch  voluntary  aUs.  ax  $end  to  the  depauperation  of 
thejyecejor^  and  fo  affirmed  a  judgment  given  in  B.  R.  in  Ireland.  Cro.  J.  552.  554.  ReuaA 
Okian  ioL^.  Knivan. 

3.  If  one  is  eleBed  Mayor  of  a  Corporation  without  being  duly 
qualified  according  to  a  late  charter,  to  be  chofe  into  that  office^ 
and  after  fuch  ele£^ion  he  puts  thefeal  of  the  corporation  to  a  bond^ 
this  oblieation  is  good*:  for  by  his  coming  into  the  office  by 
cdour  of  an  eledion,,  he  was  thereby  mayor  de  fa£lOf  and  all 
judicial  and  mimfterial  a£ls  done  by  him  are  good ;  and  tho' 
the  corporation  mieht  have  removed  and  difplaced  him,  yet 
this  not  being  done  he  had  power  to  feal  the  bond.  Lutw.  5081 
519-  Trin.  6  W,  &  M.  Knight  v.  the  Corporation  of  Wells. 

(H)  What  will  excise  the  Exercifo  of  an  Office.     C  "5  1 

[i.  9  Rep.  98.  b.  Vj"  ARKE  had  a  patent  for  life  to  be  Ser^  s.  C.  cited 

^^  jeant  at  arms  to  attend  the  Lord  Chan-  ^^-  'W- m 
odlor,  the  ^een  by  parol  licences  him  not  to  exercife  it  during  her  the  name  o^ 
^nlly  till  he  bi  otherwife  commanded  by  the  ^een  /  and  rcfolved  a  Whitney  ▼. 
good  licence ;  becaule  the  Chancellor  is  but  deputy  of  the  f^^*^^'^^^ 
Queen  at  will,  and  therefore  the  fervice  by  the  ferjeant  done  to  the  Queen 
the  deputy  is  done  to  the  Queen  herfelf.]  <Joe$  notde* 

part  with 
sny  iflferej^,  but  only  fufpends  the  fenrice  for  a  time*  and  therefore  fuch  licence  by  parol  it  goo4 
eaaugh.  9  Rep.  99.  a.  S.  C.  cited  in  SirGaoaesRiYNXL's  Cafe.  And  fee  there '99.  b.  to 
tbc  end  of  103.  b.  the  entry  of  the  judgment  at  large.— S.  C.  cited  Cro.  E.  414.  Mich.  37  9t 
3S  Elia.  B.  R.  in  Cafe  of  Whststonx  t.  Hioroan,  and  fays  it  was  adjudged  to  be  good{  fof 
her  corporate  body  does  not  take  away  or  deftroy  her  natural  body,  but  that  me  may  retain  fenrMill 
ttd  do  other  ads  iii  a  common  peribn  docs. 

a.  A.  who  was  Searcher  of  the  port  rf  S.  for  life^  was  abfent 
from  loth  of  June  to  the  i2tl  of  jiugt^ft  {ollovnng^  and  this  was 
b?  reafon  of  hia  being  imprifined^  and  in  execution  for  debt  due  to 
toe  King  at  the  King's  fuit  by  precept  out  of  tne  Exchequer. 
^qoeftion  was»  if  this  (hould  excufe  the  forfeiture  in  regard 
of  the  scceflity,  he  being  committed  for  debt  tp  the  King,  and 

like  wife 


1X5  [0i9ca;  ann]  iMfcetf. 

likewife  for  mifdemeanor  in  his  office.  The  Court  having  con- 
ceived fome  doubt  hereupon,  and  there  having  been  Icvcral 
other  caufes  of  forfeiture  found  by  the  fame  inquifition,  waved 
this  point,  and  gave  judgment  upon  the  others.  Cro.  C-  491- 
Mich*  13  Car.  B.  R,    The  King  v.  Books. 

we-Slt!"  (D  ^^'  Office  may  make  Deputy y  as  incident  to  the 
wd-  Office  [or  otherwife.] 

If  Parker,    [i.   A    GRANTEE  of  officc  of  Parler/hip  may  make  affignee, 

&e^to  I1E.4.  !■] 

aa    Earl 

without  wordt  to  make  deputy,  he  may  keep  it  by  his  ferranti.    9  Rep.  49.  Trin.  8  }ac.  Earl  of 

Salop's  Cafe. 

[2.  The  Efquire  of  the  body  (f  the  King  cannot.   1 1  E.  4.  i.] 
3.  Lord  High  Conjiahle  of  England  died,  and  left  two  daughters 
his  heirs  ;  till  marriage  the  daughters  may  exercifc  the  office  by 
deputy,  and  after  marriage  the  oaron  of  the  cldeft  may  exercifc 
k  alone.     D.  285.  b.  Trin.  1 1  Eliz.  pi.  39. 
Jenk.  no.        4.  He  that  has  an  office  of  truft  cannot  maU  a  deputy,  unlefs 
I)'  of'  Nor-  ^^  ^  granted  to  him  to  cxercife  by  himfelf  or  depu^.    Cro.  £• 
folk's  Cafe.  1B7,  Trin.  32  Eliz,  B.  R.  Watkins  v.  Johns. -Le.  289. 

Where  • 

there  it  truft  and  confidence  repofed  in  an  offipert  he  cannot  make  a  deputy  nolefi  impowered  by 
c^prefa  word*.     Hard.  352.  Arg.  cites  PI.  C.  380. — See  D.  156.  b.  pi.  26. 

5.  Per  JPopham,  it  is  ufual  for  bifhops  to  appoint  great  pcr- 
fons  to  be  ftevirards,  and  to  appoint  their  imder-ftewards  alfo, 
but  it  would  be  hard  to  maintain  it  unlefs  they  were  ancient, 
and  difiinil  offices.  Cro.  E.  636.  Mich.  40  &  41  Eliz.  B.  R. 
Scambler  v.  Waters. 

6.  Bailiff  of  a  liberty  may  have  a  deputy.  Cro.  J.  242.  Pafch. 
8  Jac.  in  Cam.  Scacc.  Kent  v.  Elwis. 

S.  P.  Roll.  Pj^  A  judicial  officer  x.znnot  make  a  deputy,  becaufe  he  is  ealled 
s.  c^"^'  "*  '°  ^®  jufticc  5  otherwife  of  a  minijlerial  officer,  who  may  make  his 
deputy ;  per  Doderidge  J.  And  he  faid,  that  at  the  nrft,  in  the 
firfl  government  the  Earl  made  his  deputy,  viz.  ihejheriffy  and 
he  alfo  made  his  deputy,  viz.  the  under-Jheriff  and  his  bailiff^s 
errants  within  the  county  called  the  ferjeants  of  the  county,  and 
[   116  3  no  warrant  yet  to  do  fo,  but  the  fame  was  ilill  fo   done. 

3  Bulf.  78.  Mich.  13  Jac.  in  Cafe  of  Phelps  v.  Winchcomb. 
•  Iv^juitcUl       8.  Conjlable^  "^  Jberiff^  \  dean^  aldermen  of  London^  chamherloAn  of 
riff' cannot'  ^^"^^y  efcbeator^  may  make  a  deputy,  but  this  is  by  ftatute,  and 
snake  a  de-  fo  by  ftatutc  (but  not  at  common  law)  may  Jufticcs  in  eire, 
puty,  as  to  Roll.  R.  274.  Mich.  1 3  Jac.  B.  R.  in  Cafe  ot  Phelpe  v.  Winf- 
^uTf  fn.  ^T^^' X  Mayors  may;  per  Coke  Ch.  J.  5  Bulf.  78.  S.  C. 

-  qoiry.  Nojr. 
21.  Bandal'i  Cafe. — f  Dean  may  make  a  fubftitotc/fr  matters  of  jurifJI8i§m^  at  for  corre€Bon  oc 
vification,  Wuc  not  for  the  adminifiration ;  and  therefore  cannot  make  a  deputy  to  confirm  leafca,  n«r 
fo  make  orations  to  give  advice  to  (he  bi(hop.     D.  145.  b.  Marg.  pi.  65.  citc»  R.  2.  Fitxh.  Graiits 
104.—$  Court  fAfiff/vdm  to  be  keld  bcfort  t  fwtyor  «jn(  tvfo  cUizeni  by  prcicriptioii  canoot  be 
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licUbefare  a  deputy.  Mo.  Z$u  Mich.  lo  Jac.  B,  R.  Goodfon  ▼.  Puflficld,  Bactufea  Ju^ie 

ottoot  make  a  dieputy.     D.  13  z.  b.  M«rg.  pi.  8o. 

9.  A  deputy  may  be  made  where  an  office  is  difpofed  of  to  a  An  hfim 

Scriott  incapabU  to  mans^e  it  in  perfon.     Arg.  Hard.  352.  J^^^ji^exer- 
lUl.  15  &  16  Car.  2«  in  Scacc.  in  Cafe  of  Deale  y.  Prior,  cend'per  fc 
cites  9  Rep.  the  Earl  of  Shrewsbury's  Cafe — ^and  Lady  Ruflfers  ▼«!  P«'  ^»*- 

Cafe.  ciciitemde. 

^^^  putatum. 

Cro.  C.  546.  ft  Roll.  a.  153.  8.  Young  v.  Fowler.— —March  4J« 

10.  In  error  of  a  judgment  in  the  Palace  Court  held  before 
James  Duke  of  Ormond,  the  error  affigned  was,  that  the  Duke 
was  not  in  the  Court  (it  being  held  before  his  deputy  according  to 
the  grant),  another  error  being  afEgn'd  and  demurred  upon,  it  was 
toach'd  in  the  arguing  thereoi,  that  there  cannot  be  z  judicial  place 
to  hold  a  Court  by  deputy  j  and  fo  held  Foiter  Ch,  J.  and  Twifden 
J.  But  Windham  J.  contra,  and  faid,  that  feveral  Recorders  are 
made  to  hold  per  fe  vel  deputat.  and  fo  fald  Wyld  at  the  bar, 
chat^  he  fo  held  his  place  of  Recorder  of  London  at  that  time* 
Fofler  faid,  diis  is  by  the  cuftom  of  London:  but  certainly 
fcvcral  other  Recorders  hold  their  Courts  by  deputies  5  fo  does 
the  Recorder  of  Northampton,  who  is  the  Larl  of  Manchefter, 
and  holds  the  Courts  by  his  deputy  Harvy  at  this  time.  And 
the  Steward  of  the  Borough  Court  of  Southwark  holds  it  by 
deputy.    Lev.  76.  Mich.  14  Car.  a.  B.  R.  Mplins  v.  Wetby. 

1 1.  The  office  of  Clerk  of  the  Papers  cannot  make  a  deputy  •, 
bccanfe  it  is  not  granted  to  him  and  his  affigns,  or  to  be  execu- 
ted per  fc  vel  deputatum  fuum;  and  befides  it  is  a  perfonalfervice^ 
and  requires  knowledge  and  fkill^  nor  can  any  exercife  the 
oiBce,buc  he  that  is  admitted  by  the  Court.  Freem.  Rep.  429. 
Trin-  ip6.     Woodward  v.  Afton. 

12.  An  office  which  concerns  the  King's  revenue  cannot  1^ 
executed  by  deputy ;  per  Ld.  Chancellor.  Chan.  Cafes  in  Ld. 
Talbot's  time  141.  Mich.  1735.  Law  v.  Law. 


(I.  2)  Who  may  make  Deputy  by  Reafon  of  the 

IVords. 

I.  T-IE  who  has  an  cffice  to  exercif?  by  himfclf  or  his  deputy  &c. 
**•  as  of  Marjhal  &c.  may  make  a  deputy ;  but  his  deputy 
cannot  make  a  deputy^  unlefs  the  patent  he  by  himfelf  or  bis  deputy 
or  his  deputy  s  deputy ;  quod  nota.  Br.  Patents,  pi.  64.  cites 
10  £.  4.  14. 

2.  He  that  has  an  office  of  trujl  cannot  make  a  deputy  if  it  be  Br.  Grant, 
not  in  his  patent  to  exercife  by  himfclf  or  his  fufficient  deputy  5  |^'(?^s  p* 
contra  of  other  offices.    Br.  Patents,  pi.  66.  cites  11  E.  4.  i.       of  the  office^ 

of  Cham- 
l«tiaifl  of  the  Eicbcqucr,  which  was  granted  /•  him  and  hli  afftgns ;  he  cannot  make  a  deputy  by 
tfecfe  words,  tho'  he  may  aflTtgn  the  office  by  virtue  of  them.    Jcnk.  141.  pi.  89.  cites  S.  C.  by  all 
I^Jjdges  ia  the  Exchequer. 

3-  The 
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3*  The  King  granted  to  H.  Earl  of  Northampton^  the  JbrU^ 
valty  of  the  county  of  Northampton^  and  the  office  ef  Jbertfof  Nor* 
thampton  for  term  ^  of  his  life  to  have^  occupy,  and  execute  that 
iffice  and  all  other  offices  belonging  to  the  Jheriff  in  the  county  afore* 
aid,  by  him/elf  or  hisfttffident  deputy^  rendering  therefore  to  the 
King  and  his  heirs  annually  too/,  at  his  Exchequer,  tvithout  any 
other  account  to  be  made  thereof  to  the  King ;  and  it  was  hel^ 
that  he  cannot  make  a  deputy ;  for  the  King  cannot  grant  to  a 
man  to  moke  an  officer  of  record  to  ferve  the  King's  Court,  nor 
to  make  a  Juftice :  quaere ;  for  cides  and  burghes  have  fuch 
liberty.    Br.  Patents,  pi.  45.  cites  a  H.  7.  6. 


(I.  3)  Deputy  made  how ;  without  fTriUfig. 

It  ctn't  I.  A  Deputation  is  good  nmthout  deed\  for  a  deputy  doA 
5eeZ"p€  "*        ^^  things  only  as  a  fervant,  and  in  right  of  his  mafter,  and 

Walter  Ch.  fo  may  be  made  without  deed ;  otherwife  of  an  ♦  affienee.  Arg. 

B.  Litt.  R.  And  of  that  opinion  was  Gawdf.     Cro.  E.  67.  Mich.  29  & 

^iVaiilirhe  3°  ^''^*  ®"  ^'    Clccott  ▼.  Dcnnys. — cites  23  E.  3.  Barr.  259. 

need  not  8  R.  a.  Avowry  260. 

Aiew  how 

be  was  made  deputy ;  per  tot.  Car.  prefer  Williams  J.  %  Bulft.  %%\.  Trin.  12  Jac.  B.  R.  in  Cde 
of  KenicoC  v.  Bogan. — *  For  an  •mgnee  ooareys  an  intereft  to  himfelf ;  and  muft  there^re  (hew 
how  he  was  made  fo.     Arg.  a  Bulft.  25 1. 

}eBk.  no.  2.  A  deputy  ought  to  be  made  by  vjriting.  9  Rep.  ci.  b. 
to  lit^  Trin.  8  Jac.  in  the  E.  of  Salop's  Cafe. 

Merfolk'i  Cafe  accordinsi  j* 

(K)  •  Who  may  give  Power  to  make  a  Deputy. 

Jmdldmlof.  [i.rpji£  Marjbal  of  inheritance  of  B.  R.  having  power  to 
Y^^**^  ^^^^^  ^^  ^^^  ^^f^  cannot  give  power  to  lejfee  to  make  a  dc- 

Vj  the  King  puty.  39  H.  6.  34.] 

to  any  with 

fower  to  auke  deputy.    Jeok.  241.pt.  S9. 


(K,  2)  Where  a  principal  Officer  having  Power  to 
make  a  Deputy,  at  what  Time  he  may,  or  muft 
do  it. 

I.  T17  H  E  R  E  the  Duke  of  N.  grants  the  office  of  Marflial  to 
^  J.  B.^r  life^  and  he  is  thereof  felfed,  the  Duke  cannot 
grant  to  him  to  make  a  deputy ;  by  all  the  Juilices ;  Brook  fays, 
the  reafon  feems  to  be,  becaule  fay  the  firft  grant  the  grantee  is 
officer  for  term  of  life ;  and  therefore  if  it  be  not  granted  to  Mm 
in  the  firfl  patent  to  occupy  and  exerdfe  by  himfelf  or  his  foffi- 
cient  deputy,  he  cannot  grant  after  to  make  a  deputy  i  for  it 

was 
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VM  tdimtted  that  die  Duke  Kimfelf  might  make  a  deputy  be- 
tnefais  gnmt  if  he  himfelf  had  escercts'd  the  office.  And  fo  it 
11  dme  at  this  day.    Br.  Deputy,  pL  7.  cites  39  H.  6.  34* 


•  (K*  3)  Deputy.    His  Power, 

r.  rxEAN  may  make  fubftitute  for  matter  of  jurifdi^KoBy 

'^  as  for  c9rre£Hon  or  vifitatiofiy  but  not  for  the  adminiftra* 
tion.  So,  not  to  cof^rm  leafts*     D.  145^  b.  pi.  65.  marg. 

2.  Suffragan  has  like  power  as  the  biihop;  but  he  cannot 
tvf^rm;  for  he  has  participationem  folicitudinis,  non  pfenitudi- 
Acm  poteftatis.  D.  145.  b.  pi.  65.  marg. 

3*  All  returns  made  by  deputy  oug]it  to  be  made  in  the  name 
of  the  principal  officer,  and  not  in  his.  own  name;  per  Doderidge. 
3  Buls.  78.  Mich.  13  Jac.  in  Cafe  of  Phelp  v.  Winchcomb. 

4*  A  bailiff  was  deputed  to  ferve  procefs  only  to  fuch  a  fum, 
and  he  txceeded  bis  Ji'tnt^  and  ferved  procefs  ox  a  greater  fum, 
and  \crfi.  the^  money  and  went  off  with  it.  The  Court  award- 
ed that  he  that  deputed  him  (hould  be  liable.  Litt.  R.  33. 
Pifch.  2  Car.  C.  B.    Anon. 

5.  What  is  done  by  the  deputy  is  done  by  the  principal,  and  By  making 
It  is  the  a£l  of  the  principal,  who  may  difplace  him  at  plea-  ^*|^'  ^* 
furc,  even  tho'  he  were  conftitutcd  for  life;  per  Holt  Ch.  J.  ^  ^^iJT* 
I  Sadk.  18,  19.  Pafch.  la  W.  3.  B.  R.  in  Cafe  of  Lane  v.  frindpai 
Cotton.— cites  Hob.  13.  Mo.  856.  j^  ^°  ^^ 

Mod.  135. 

P^fth.  3  Ann.  B.  R.  Godolphin  v.  Tuder. a  Salk.  468.  S.  C— So,  have  of  deputy  is  Jcatc  of 

pnodpa]«  Farr.  7S.  Mkh.  i  Aniue  B.  R.  The  Queen  t.  Smith. 

6.  The  nature  of  deputation  is  to  convey  all  the  power  of  the 
principal  without  any  refervation  or  re(lri£tion ;  for  as  he  cannot 
enlarge  his  deputy^s  power,  by  givin?  him  a  greater  one  than  he 
has  himfelf}  fo  he  cannot  abridge  it  by  reierving  part  to  himfelf; 
per  Holt  Ch.  J.  in  delivering  the  opinion  of  the  Court. 
la  Mod.  467.  Pafch.  13  W.  3.  in  Cafe  of  Parker  v.  Kct. 

(K*  4)  Deputy.     In  what  his  Act  fhall  bind  the 

Principal. 

t.  >*T*W  AS  agreed,  that  if  a  man  has  an  office,  and  makes  a  S.  P.  Per 

'*'   iiputj  who  mlfvfes  the  office^  by  this  the  grantee  or  in-  ^oU^^.  ' 
heritor  of  the  office  forfeits  the  office  j  for  the  deputy  is  fub  27?. — ^ 
<>fficiario,  and  the  officer  remains  officer  till  forfeiture.     Br,  s.  i*.  Per 
Forfeiture  dc  Terres,  pi.  27.  cites  39  H.  6.  32.  f  Saik^ig. 

cites  39  M. 
^'  J4.— $.  P.  1 1  Mod.  1 7.  per  Holt  Ch.  J.  in  Ctfe  of  Lane  v.  Cotton.-— ifir/  ^btrt  an  cfficn  (/fee, 
h  zrmniM  the  fane  office  to  xaothtT  for  term  of  lifr^  end  the  grantee  mlfufev  Sec.  there  the 
hrlaSt  ferfeite  bis  office  and  eftate  for  life,  but  the  grantor  forfeits  nothing;  for  there  the 
wai  officer*  and  fo  is  not  a  deputy ;  and  fo  fee  a  divtrfiry  betT^een  defuty  ^nd  ajfignee^  Br. 
fot^UofV  dt  Tateif  pL  S7.  cttff  39  H.  6.  ja. 

6  2.  The 


2.  The  wBt  of  the  undit^jber^  er  bis  deputy  in  the  name  of 
the  (heriff  {ball  charge  the  flieriff,  and  for  their  ad  the  (heriff 
himfelf  (hall  be  amerced,  and  no  other*  Br.  Office  &  Off*  pL  24 1 
ekes  L.  5  £•  4,  5. 

3.  A  deputy  certifies  faljly^  it  is  his  mailer's  ad,  for  he  fup* 
plips  his  place*    Arg.  Gro*  £•  534.  cites  D.  ^138; 

(K,  5)  Deputy;   his  Power.      In  Rcfpe^  cf  the 

Words  of  Deputation.    -  * 

t .  T>  Y  an  ordinance  of  the  government  of  the  college  tf  Wmd^ 

fi^  (which  confifts  ot  a  dean,  prebendaries,  chiunters 

[   up  J  &c.),  the  dean  may  make  a  deputy^  when  he  is  difpofed  to  abfent 

himfelf,  with  power  to  the  deputy  in  omnibus  epcercere  officium 

fuum  in  perfonas  b*  collegium  memorat.  This  deputy  in  the  deax/s 

abfence  cannot  make  a  leafefor  years  of  their  land,  altho'  the 

prebends  Join,  and  akho'  it  be  under  the  common  feal  of  the 

college }  K)r  the  word  College ^  as  the  word  Abbey,  extends  only  to 

the  file  of  the  college,  but  not  to  the  poffeflions  of  the  college. 

A  rent  eranted  out  of  the  abbey  goes  only  out  of  the  fite  ofit. 

By  all  the  Judges*    Collegium  eft  focietas^  plurium  cofp.  fimul 

habitant',  and  is  conftituted  by  the  King  only.  Jenk.  229,  pL  77* 

cites  6  £liz* 

(L)  What  Eftate  by  Implication  will  give  Power 

to  make  a  Deputy. 

[  I.  'X'  H  E  MurJhaJ  cf  the  Kin^s  Bench  of  inheritance  cannbt 
^    make '  deputy,  unlefs  it  had  been  granted   to  hint* 
II  E*  4.  I.} 
[2.  The  fame  law  of  Chamberlmn  of  .the  Exchequer.     ii'SLr 

Jcnk.  J4I.  pL  S9. 

(L.  2)  Deputy.     What  he  may  claim  a  Right  to, 

as  Juch. 

The  cafo  i.  TTvEPUTT  ofEccr  has  all  the  entire  offices  as  deputy  he  is 
of'uiedeptt^  f Ajr^^/j3/(P  over  of  the  whole,  and  then  if  he  has  intire 

ty  clerks  office,  may  receive  fees,  and  confequently  may  demand  them, 
brought  ac-  and  bring  aftion  for  them.  Per  Ley  Ch.  J.  2  RoU.  R.  367. 
prTkui?'  Mich.  22  Jac.  B.  R.  in  Cafe  of  Orwell  v.  Nicholfon. 

(uo  A  pro 

feodo  of  his  mailer.  Per  I.ey  Ch.  J.  none  but  the  chief  officer  (hall  httvt  aBim^  and  not  tBo  4t- 
puur,  becaufe  he  is  not  atcttintmkk  but  of  fuch  fums  as  he  receiTea;  and  judgteent  waa » thatpUin* 
ttStiU  capiat  per  ballain.    %  RjoU.  R.  475.    Orwell  ▼.  Nicholfon, 

a.  The' 


i.  Tho*  a  deputy  by  his  conftitution  is  in  place  of  his  princi-  }^  one  P"t 
t)al>  yet  he  bas  no  right  ta  the  fees ;  they  dill  continue  to  be  the  '^1,^^^^  "^^ 
principal's,  a  Salk.  468.  Mich.  3  Ann.'  B.  R.  Godolphin  v.  Tudor,  aiiuwance 

ot  J  alary  ^ 
We  Ku  no  remedy  but  hy  quamtiim  merutt^  and  thatagainft  bis  princifal.     6  Mod.  235.  raicb* 
3  Abdk.  £.  R.  S.  C. 

(L.  3)  Deputy s  JDeputy,  Sfetsiewwi. 

t.  TTHE  office  of  MatfhJl  may  be  exercifcd  by  deputy,  if  the 

grant  be  per  fe  vel  deputatum  fuum,  but  Jball  not  he  by  ^ 

deputy  of  deputy  ^  unlefs  the  grant  be  per  fe  vel  deputatum  fuum  out 
d^atum  deputati ;  and  fo  it  is  admitted  that  the  deputy  may 
make  a  deputy  in  this  cafe,  and  otherwife  not.  Br.  Deputy, 
pL  8.  cites  10  £.  4.  ij. 

2.  A£ls  done  by  a.  deputy  infaSto  tho^  not  dejure^  as  where  he 
was  deputfs  deputy^  are  well  enough,  they  being  done  by  him  in 
ihc  proper  office,  and  in  conjundlion  with  other  officers  there* 
Cro.  E.  534.  Mich.  38  &  39  Eliz.   Leak  &c*   qui  tarn  &c.  . 
T.  HoweU. 

(L.  4)   Pleadings  by  Deputy.  t  120  3 

I.  Y^EPUTY  made  fetfure  of  prifage  wines;  and  in  trover 
brought  againfi  him,  he  juftified  as  deputy,  but  did  not 
Ibcw  how  he  was  made  deputy;  and  held  he  need  not  Ihew 
how,  viz.  whethei'  by  parol  or  by  deed:  becaufe,  r  he  claims 
no  intcrcft,  but  juftin.es  all  in  auter  droity  viz.  of  Sir  T.  W.  and 
alfo  he  has  faid  that  he  was  legitime  dcputat.  which  is  fufficient 
to  inftruft  the  Court,  that  defendant  had  fufficient  privity  and 
authority  to  feize  the  prifage*  Yclv.  198.  Hill.  8  Jac.  %  R* 
Kenicot  v^  Bogan* 

(M)  mat  Perfin  may  forfeit  the  Office,  and  *  to  y';J;(i^;4) 

whom  [  and  what] .  the  p,eas  of 

Rv  11  anfwer 

[t.  T  F  the  Marjkal  in  fee  of  the  King's  Bench  makes  a  deputy,  oi  rhe  trTcj 
^  if  the  deputy  commits  a  forfeiture,  this  forfeits  the  inherit  ^'^'  ^"'^r   hi» 
tmce.^  39  H.  6.  34.    Vide  11  E.  4.  I.  b*  that  the  deputy  is  but  +^,^7)2. 
Ac  fervant  of  the  officer.  J  puc,  ;  1.  7, 

,    S.  P    citca 
S.  C.-—>Per  Jones  J.  he  that  has  an  eftatefrr  life  in  this  offfice,  is  the  owner,  againft  whom  iha 
forfciiare  Ihall  run;  and  'iwa;  faid  that  ittught  to  be  of  fcorJ  in  if-e  Co'trt  tvho  h  cfpcer^  thjt  the 

Cie\«rieved  may  know^ainft  whom  to  bring  their  adtioo.     Skin.  ii|.  Trin.  35  Car  %.  B.  K. 
iul'tCafe. 

[2.  But  if  he  has  power  to  leafe  for  life^  and  leffee  commits 
feifeiture;  this  fliall  not  forfeit  the  inheritance,  39  H.  6.  34  ] 

Vot.  XVL  L  [3.  If 


This  was  of      [j.  If  Tenant  in  tail  of  an  office  commits  a  forfeiture,  this  fliall 
^^fn^'iari'  *^'''^  ^^^  #^-    1  ^  H.  4.  I.  b.    ^  Rcp.  34.    NcviFs  Cafc-] 

J^mt  and 

rcfolvcd  to  be  a  forfeiture  by  common  law  by  attninder  of  treafon^  hy  a  c&ndUion  in  hn/»  annextd 

thereto.     7  Rep.  33  1035.  Mich.  2  Jac.  NcviPs  Cafe. 

But  offices  oftrujl  and  confidencty  and  which  require  JkU!,  as  park-keeper^  casmot  be  ibrfeltcd^J 
mttainder  vftreafw.     PI.  C,  378.  b.    Sir  H.  N evil's  Cafe. 

4.  Agreed  that  a  forfeiture  could  not  be  in  the  cafe  of  an 
office  at  ivill  of  a  common  perfon,  yet  in  the  cafe  of  the  King 
there  might.    Per  Holt  Ch.  J.  Skin.  581.    Triq.  7  W.  3.  B.  R. 
in  the  Cafe  of  the  King  v.  Kemp. 
*■  ^\  ^^         5-  ^f  *"  officer  for  Itfe^  where  the  rever/ion  in  fee  is  to  another^ 
Hiieanda^ii  ^^'"^'^-^  a  forfeiture y  this  is  only  a  forfeiture  of  the  eftate  for 
the  Juiticcs    life  \  and  he  in  revcrfion,  and  not  the  King,  fliall  take  the  be- 
ef B.  R.  in  ncfit  thereof.    Per  Lord  Keeper,  affifted  by  Holt  and  PoUcx- 
n'  ^Ktlnu  fen,  Ch.  J.  3  Lev.  a'ss.  Mich.  2  W.  &  M.  in  Cane.  The  King 

Brottghton's  ;  ^      •'      ^    Tk,      ,  ° 

Cafe,  that    and  CJueCn  v.  Manlove. 

the  forfei- 
ture belonged  to  the  Dean  and  Chapter  of  Weflmtnfter,  and  not  to  the  Kingt  cited  ibid.— -a  Lcy.  71. 
'  Mich.  24  Car.  2.  B.  R.  The  Kmg  v.  Lady  Broughfion. 

S.C.aVent.       5.  Archdeacon  within  the  patronage    and  diocefe  of  the*Ufbop 
'6-'  *'^'     ^f  ^^^^^oln^for  100/.  granted  the  office  of  Regifler  of  his  archdea- 
conry to  J   S.  and  W.  R.  who  die,  and  then  the  archdeacon 
granted  it  to  the  plaintiff:  the  office  being  forfeited  by  5  and 
6  E,  6.  cnp»  r6.  the  qucflion  was,  who  fliould  have  the  benefit 
of  the  forfeiture  ?  whether  the  King,  or  the  Biihop  of  the  dio- 
cefe ?  It  was  argu'd  for  the  bifliop,  that  he  had  the  care  andfu- 
perintcndancy  of  all  the  diocefe,  and  that  all  is  derived  out  of 
him,  viz.  the  archdeaconry  and  the  office  of  regiftry ;  that  the 
archdeacon  is  only  a  miniftcr  under  him,  to  cafe  him  of  part  of 
the  care  of  his  diocefe,  for  which  reafon  the  bifliop  ought  to 
t   121    ]  have  the  difpofal  of  it,  where  the  archdeacon  is  difabled  by  the 
ftatute ;  and  that  tho'  forfeitures  given  by  ftatutes,  generally 
are  intended  given  to  the  King,  yet  where  the  forfeiture  is  a 
prejudice  to  any  particular  perlon,  he,  and  not  the  King,  (hall 
nave  the  forfeiture ;  as  in  cafe  of  forfeiture  of  the  treble  value, 
for  withdrawing  tithes  by  the  ftatute  of  E.  6.  But  on  the  other 
fide  it  was  arguM,  that  the  King  is  fupreme  ordinary y  and  has  the 
care  of  all  the  churches  of  England,  and  the  biihops  thcmfelvcs 
ar«  under  him.     As  the  leet  is  derived  out  of  the  toum  ;  yet  if 
it  be*  forfeited,  the  forfeiture  is  to  the  King,  and  not  to  the  flic- 
tiff*.     And  of  this  opinion  were  all  the  Court,  viz.  Pollexfenj 
Powell,  Rooklby  and  Ventris  \  and  that  therefore  the  plaintiffs 
to  whom  the  archdeacon  had  made  a  grant  firft,  and  alfo  the 
King  afterwards,  had  title  by  the  King's  grant,  tho*  not  by 
the  archdeacon's.     3  Lev.  289.  Hill.  2.  W.  &  M.    Woodward 
V.  Fox. 


(M.a) 


l^Mctt  mti]  it>iBttfii 


(M.  2)  JVboJhali  take  Advantage  of  the  Forfeitures 

l.'\17HERE  a  principal  officer  is  by  his  office  to  make  in-  Th«^e  U  ^ 
^^    fcriour  officers   under   him,  and   the   inferiour  officer  ^!he'  a"of- 
commits  a  forfeiture,  ^z  fuperior  officer  (hall  take  advantage  ^ctxgra.n 
thereof,  and  place  a  new  officer,  as  was  done  39  H^  6.  for  the  /^'''«/'^^/i 
office  of  the  Marfhal  of  the  King's  Bench  put  in  by  the  Great  {^J'/J*^' 
Marfhal  of  England.     Agreed,  Poph.  1 19.  HilL  38  Elizi  in  n/e,  and 
Cafe  of  Earl  of  Pembroke  v.  Sir  H.  Berkley-  **»«  srante* 

breaks    a 
coaditioo  in  law,  the  intire  office  is  forfeited  :  but  if  he  has  another  Uftriotir  ^ce  deriit.i  •ut  of 
iu  ojfce^  tut  n9t  any  part  of  ttr  frtncifal  cffice^  but  appertaining  thereto,  and  jn  his  gift,  the  tor- 
feiture  of  the  inferiour  office  is  given  to  the  grantor^  and  it  is  not  a  forfeiture  of  both  offices;  and 
this  is  the  reafonof  the  D.  of  Norfolk's  Cafe.    .9  H.  6.  Per  Popham  Ch.  J.  Cro.  E.  3^6.  Fafch* 

t7  Eliz.  B.  R.  in  Cafe  of  Ld.  Pembroke  v.  Sir  H.  Berkley. Cited  Arg.  2  Vem,  174.  in  Col* 

Leighton's  Cafe. 

2.  Warden  of  the  Fleet,  if  he  has  only  ejtatefor  life^  and  com- 
mits a  forfeiture,  it  (hall  be  to  the  reverfioner  that  has  the  inhe- 
ritanfe,  and  not  to  the  King.  Arg.  2  Vem.  173,  174.  Triri. 
1690.  cites  Duke  of  Norfolk's  Cafe,  39  H.  6.  and  fays  that 
point  was  agreed  in  Whitchcott's  Cafe,  and  in  Mitton's 
Cafe,  4  Rep.  32.  b.  and  in  Crablet  the  Exigenter's  Cafe  iii 
Dyer,  and  in  the  Lady  Broughton's  Cafe. 

3.  If  there  are  two  officers  in  one  intire  office^  and  one  furreni 
dcrs  or  forfeits  this  fhall  redound  wholly  to  the  advantage  of 
&e  other;  for  the  office  being  intire,  he  cannot  grant  away 
his  moiety.  Agreedi  Freem.  Rep*  429*  Trin;  1676.  Wood^ 
ward  V.  Afton* 


(N)  What  A6t  of  Misfeafance  Will  be  Forfeiture. 

[i.  T  F  he  does  contrary  to  the  duty  of  hu  office^  as  if  he  doth  not  [do]  Br.  Forfei- 
right  to  the  parties^  this  misfeafance  is  forfeiture.     11  E.  Tc7ref  ^pi. 

4«  !•  b.J  61.    cites 

S.  C.  per  Vavifour* 

\i.  Negligent  efcape  is  not  caufe  of  forfeitiit'e  of  the  office  of  Br-  ForfeU 
MarJhalL  39  H.  6«  33*  b.  Contra  4  E.  2*  Liber  Parliatnen-  Twes.^pi; 
tonim  78.]  27.  cites 

39  H.  6.  3  a.  for  it  is  only^ffj^/r. 

E3.  But  if  he  {\iStr  feveral  fuch  efcapes^  it  lies  in  difcretion  of  [   122    ] 
tKc  Court  to  ouft  him.     39  H.  6.  34.] 

[4.  Voluntary  efcapcs  is  forfeiture.  39  H.  6.  33.  b.]  S.  P.  9  Rep. 

S»  C— Pr.  Forfeieiire  dc  Ttrres,  pi.  a^.  cites  3<)  H    6.  3a. If  a  kteper  of  a  ffifon  permits  a 

^tfilfM.tfcaft^  'tis  a  forfeiture  of  his  office  ;.  but  efcape  in  thrnightis  only  negligence  of  the  offi:er. 

Per  Needham  J.  Qtueie  inde.     Br.  Forfeiture  de  Terres,  pi.  54.  cites  n  E.  4.  'a6. Twj  vo- 

Uiatary  efcapes  by  ^uardtn  of  the  Fiettt  was  held  to  be  a  forfeiture  of  his  office.    3  Lev.  2SS.  Mich* 
t  W,  4f  M.  la  Cane.  The  King  v.  Manlove. 

La  CS-  A 


1 2  2  i^fStet  and]  iDIGtceiS. 

fj.  A  Filazer  of  the  'RTitkVfurrenders  his  office  from  year  toyedi^ 
wthcut  licence  of  the  Court,  and  this  was  one  of  the  caufes  tha6 
his  oiHce  was  forfeited.     D.  2  and  3  Ma.  114.  64.] 
9.  p;  9  Rep.       [^5.  'fhe  futFering  of  voluntary  ef capes  of  felons  ^  by  a  Sheriff  ^f  a 

•  '  coutify  for  life^  or  fee,  is  forfeiture  of  the  office. .    D.  4  and 

5  Ma.  152.  4.] 

7.  Misfcafance  of  the  office  of  Marfhal  of  S.  R,  is  a  for- 
feiture of  the  office.     Per  Prifot.     Br.  Forfeiture  de  Terres, 
pi.  27.  cites  39  H.  6.  32. 
The  mif-  8.  If  a  Steward j  Auditor^  or  fuch  like,  ingrofs  their  hooksfalfely^ 

*?odamaT  ^"^  ^'^^  ^^^^«  difchargcs  &c.  quaere,  if  they  fliall  lofe  their 
Hon  on  \    office.     Br.  Forfeiture  de  Terres,  pi.  17.  cites  15  E.  4.3. 

.tine,  and 

the  notentring  another  at  all,  was  conceived  by  the  Court  to  be  a  forfeiture  of  the  ofiicc  of  Cbifgrm^ 
^h(r\  for  it  was  abuling  of  it.     2  Brownl.  300.  Pafch.  7  Jac.  Anon. 

9.  If  the  Warden  of  the  Fleet  does  not  bring  in  his  prifoner  when 

he  is  commanded  by  the  Court,  this  is  caufe  to  feife  his  office, 

•by  the  opinion  of  the  Court.  .  And  if  the  prifoner  efcapes  who 

is  condemned,  he  ihall  pay  the  condemnation.     Br.  Office  and 

OiF.  pi.  44.  cites  9  H.  7.  55. 

Extortion  10.  A  Gaoler  retained  prifoners  acquitted  of  felony  after  thefpaid 

^^fa  e'^lf      ihcirfces^  and  the  King  re-feifed  the  gaol  for  ever  ;  and  this  wa» 

tbefr'ijoH'    for  mifufinj;  of  his  franchifc.     9  Rep.  96.  b.  cites  20  E.  4.  5.  b. 

rrj,  is  fine.  The  Abbot  of  Crowlaud's  Cafe. 

able,  and 

forfeiture  of  the  office   of  Ktfpfr  of  ihc  Gateifyfe  prifon  in  Weftminfter.     Raym.  «i6.  Mich. 

24  Car.  2.  B.  R.     Lady  Broughton's  Cafe. 

Mo»  7-^7.  II.  Every  voluntary  aH  done  by  an  officer,  contrary  to  ivhai 

^'  ^'  ^J  belongs  to  his  office^  is  a  forfeiture  of  his  office,  as  by  forefters  or 
s?r  Henry  pai'hcr^s  voluntary  *  killing  bucks^  cutting  of  trees.  Wood  5:c.  but 
Berkly  v.  othcrv/ifc  it  is  of  thino;s  done  or  fuifcred  by  his  negligence^  if  it 
Pc^ibrckc     ^^  ^^^  common  or  often.     Poph.   118.  Hill.  38  Eliz.  Earl  of 

•  Br.  tor-  Pembroke  v.  Sir  II.  Berkly. 

feiture  «ie 

Terres,  }  1.  49.  S.  P.  cites  2  H.  7,  8. S.  P.  Ibid.  pi.  17.  cites  15  E.  4.  5.  per  Brian. Cow 

l/itt.  253.  b. But  a  parkcr/yf/*^,  that  be  ^iil  kill  the  deer  or  (^t  the  trees  in  the  park  is  !>•' 

forfeiture  alone,  unlefs  he  decs  it.      1 1  Rep.  98.  b.  Trin.  13  Jaj.  B.  R.  in  Bagg's  Cife. S.  P. 

either  by  himfelf  or  his  ferfantt;  /•  of  abating  any  ' boufe  within  the  pa.k  ;  but  oJicrwifc  if  it  waa 
an  office  of  inheritance,  which  the  reporter  fays  he  does  not  believci  and  cites  5  E.  4.  45.  &  z8  H.  S« 
And.  29.  the  Bilhopof  London  v.  Hero. — 4  Le.  no.  S.  C. 

So,  fureharging  the  far k  wi(h  .igiiiments  is  forfeiture.     Mo.  78;.  Mich.  4  Jac.    Lady  RuHel  t. 
'Karl  of  Notcingham. 

12.  If  one  has  the  cnflody  of  a  cajlle  or  houfe  for  life,  and  he 

denies  entrance  to  the  owner  into  the  houfe,  and  fliuts  the  door 

againft  him,  it  is  a  forfeiture   of  his  office ;  per    omnes  J. 

Mo.  787.  Mich.  4  Jac.  Lady  Ruffel  v.  the  Earl  of  Nottingham. — 

Cro.J.  17.  S.  C. 

Co.  Lift  13.  If  ^  forefler  or  parkcr  cut  tuoodsy  uulcfs  for  neceflary 

ajj.b.-—  bryifc,  it  is  a  forfeiture  of  his  office  ;  for  de{lru<fl;on  of  vert  is 

120.— s.  P.  deftruftion  of  venifon.     9  Rep.  50.  Trin.  8  Jac.  in  the  Earl  of 

Mo.  TO.  pi.  Salop's  Cafe. 

•  7.   Trin.  _ 

S  E.  6.— S.  P.  Bcndl.  ao, S.  P.  per  Cur.  Poph.  118.  HiU.  ^8  Eliz.  Earl  of  PembroV- 
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HfBTyBarlcUy. — ^But  it  ought  to  htfottndiy  office^  and  a  fcin  facias  to  iflTue  a{;ain(l  the  •  forefter, 

to  vhich  he  may  have  anfwcr.  Sav.  i.   Pafch.  i%  Eliz.  Taverncr  v.  CiyUs. Mif-tifcris  a  t'or- 

tutureof  an  office  'u^itb^mtfcire  facias  f^ti  \i  office  be  found,     D.  151.  b.  pi.  4.  marg. 

(0)  What  Non-feafance  &c.  [will  be  ^  Forfeiture.]  YvL^i 

meat  (i5.. 

[i.  \jOn-fcafance  of  the  office  of  Marpal  of  B.  R.  is  a  fot-  Br.  F,^r<:i. 

^^  feiture.      39  H.  6.   34.  J  turcce  Ter- 

•>^  •'^  J  rrs,   pi.  27. 

,  »  cites  39  H. 

6.  31. — There  is  a  diverfity  when  the  o^cc  concerns  theadmnjfiratiotofjujirce  8cc.  and  iheofllicer 

ex  officio  and  of  neceflfity  oagbt  to  atfenJ  -without  re'ju^j}.    2dly,  Wh;n  he  o-j^ht  not  to  attend  but 

Kftmrtftifjt  by  him  to  whom  he  is  officer  ;  in  ihiscaic  mtn.u/tr  &c.  is  no  forleiturr.     sJlVi  WJ:en 

it  eoscfr/a  the  frivjte  interefi  »f  any^  and  he  ought  to  attend,  it  is  no  t'orfriture,  unlefs  fome  damage 

ij^^rMj  tn  him  whofc  officer  he  is,  in  fomcihing  which  concerns  his  ch.iige.  9  Kcp   ;o,  in  the  Earl 

01  Shrcwibury's  Cafe. Co.  Litt.    133.  a.  S.  P. The  office  ot  MarJ].all  concerns  ths  admi- 

Didration  of  juftice,  yet  hii  abfentins;  hirnfclf  was  held  no  forfeiture  itn'.ejs  fumm'.ned  \  for  he  may 

exciife  hirnfclf,  as  that  he  was  fick  &c.  accorJin?  to  Ja.  Ba^-g's  Cafe.   1 1  Rep.  99.  a.  per  Twifdcn  J. 

•^i^  15.  ciic«  it  as  ruled.  39  H.  6.  in  the  1).  01  Noitoik's  Cafe. 

[2.  The  fame  law  of  the  ofTrcc  of  Chamlerlain  cf  the  Excke-' 
quer,    1 1  E.  4,  I.  b.] 

[3.  If  ojfficer  be  *  demafided  and  does  not  come  (in  convenient  *,B»".  For- 
time  as  it  fecms)  it  is  a  forfeiture.     1 1  E.  4.  i.  b.J  Jf.'*"'^  ^\ 

'  ^  -•  1  cries,  pi. 

6 1,    cites 
S.  C.  And  fo  of  non-attendance \  per  Vavlfour.  —Ibid.  pi.  115.  S.  P.  cites  20  E,  4.  6. — Nan-nt^ 
9*nda9ce\%  a  forfeiture  oi  the  office  of  Recorder.     2  Sallc.  435.   Hill.  4  Anux  B.  R.  Whitacic'* 
Cafc.>-iot.-^S.  C.  XI  Mod.  61.  but  no  judgment. 

4»  A  Filazer  of  Bank  was  ahfent  two  yearsy  and  for  this  dif- 
chatgcd.    Per  Curiam.  2  &  3  Ph.  &  M.  Dy.  114. 

5.  I  /f.  4.  cap.  13.  enafts,  Th^tall  cu/fomers  and  comptrallers 
Jball  he  reftdent  upon  their  offices  in  their  proper  perfonSy  without 

making  any  deputies  in  their  places, 

6.  And  by  13  H>  4.  cap,  5.  ^U  cufomers^  comptroller^^ 
jiUftTs  of  winey  and  fearchers^  JJmll  he  reftdent  upon  their  office j 
ffpecloUj  at  the  time  cf  charge  and  dijcharge  tfjhips  and  veffels  ;  fo 
that  ttofiich  officer  at  the  time  aforefaidy  he  ahfentfrom  his  faid  office 
by  three  weeks  at  the  mofy  in  pain  to  lofe  his  ofice^  unlefs  he  be  com" 
martdcd  upon  record  to  be  in  the  King^s'  Cotirts^  or  otherwife  in  the 
Kings  ft  t-'uice  cf  record, 

7.  Annuity  was  demanded  for  oflice  of  Parkerfhip  granted  to  Ibid.  pi.  5 5. 
Kim  f ir  lify  the  defendant  faid,  that  the  office  was  granted  to  ^  ^'  ^'^^* 
the  plaintiff  ut  fupra,  and  that  fuch  olfice  had  been  time  out  of  Br.Od!ce& 
mind,  and  that  the  keepers  have  kept  the  deer  and  the  wood  for  ^^^  pi.  26, 
the  fame  time,  and  that  from  the  2d  day  of  July  till  the  14th  ^Jf/^i[[,'JJJI 
day  of  the  fame  month  22  fhvages  were  killed  by  perfons  unknown^  aili^ning  a 
in  negligence  of  the  plaintiff  i  and  this  He     Per  Young,  by  negli-  fp*cial  de-  \ 
gcncc  of  the  officer,  the  annuity  and  office  are  cxtindh  Br.  For-  ^'^^^\l\  ^^ 
fciture  de  Tcrres,  pi.  54.  cites  5  E.  4.  26.  PetteVpi.*^' 

15a.   cites 
5  E.  4,  5.— If  I'grant  anrtuity  to  J.  S.  to  leep  my  park^  and  after  the  game  is  kit/ed  in  his  dtfaultt 
this  isanex:Inguilbment  of  the  annuity.  Br.  Annuity',  pi.  49..ci:es  <  E.  4.  5. 

It  the  office  of  Parker  ht  granted  to  a  man,  if  he  does  not  keef  the  park  it  is  a  forfeiture  of  his 
•ffice.  Br.  Forfeiture  de  Terres,  ol.  49.  cites  2  H.  7.  8. — A  farktr  (hall  not  forfeit  his  office  fo< 
fw-atiendance,  uolefs  a  dfcr  ^  killed  in  bis  abjcnce^  or  tlie  like.  Arg.  Vcut.  144.^-Biu  ihould  he 

t  3  defcrt 


• 

defrrt  his  office  far  Jfvf  years  t  it  would  make  a  forfeiture  without  a  fpecial  damagt.  Arg.  •&  tte 
ptherfide.  Vent  i  5.  Trin.  23  Car  2.  B  R.  In  Ld  Hawley's  Cafe.->»Concni  if  the  Don-attto4* 
aocc  be  for  a  few  days  aod  no  damagf  i  happen.     Co.  Litt  233.  a. 

8.'  But  a  Parker  is  not  bound  to  keep  the  park  every  dayi^ 

nor  Stwdayj  \wr  Fe/liva! daysyhut  fliall  be  at  Divine  fervicc;  nor 

i/i  ihc  tt  ght^  nor  t-^  keep  it  againft  6  or  8  men,  for  it  is  .out  of 

his  power.     Br.  Forfeiture  de  Terres,  pL  54.  cites  5  E.  4.  26, 

per  Necdham  j. 

r    124  i       9.  If  a  ^ttivard  does  not  hold  the  Courts ^  or  does  not  hold  them 

\i  1  g  ant    for  the  profit  of  the  Lord,  it  is  a  forfeiture  of  his  office ;  per 

the  iieward-  chocke.  Br.  Forfeiture  de  Terres,  pi.  54.  cites  c  E.  4.  26. 

(rip  of  j«y  '  *       -^^  '^         ^ 

injnur  of  D.  to  bold  two  Courts  at  two  certain  days ;  if  he  i/oes  not  boid  the  Courtis  he  has  for* 

^eited  ihc  lUwardihip;  per  Hale  J.  Mo.  9.  Trin.  3  £.  6.  Anon. 

10.  A  Parker  for  life  refufed  toferve  a  warrant  fent  him  by 
the  owner  of  the  park,  and  would  notfuffer  it  he  fervid  \  this  is  a 
forfeiture 5  per  Hales  and  Brown;  but  per  Montague  Ch.  J, 
it  is  a  difobedience  only,  and  no  forfeiture*.  Mo.  9,  io«  Trin. 
3  E.  6.  Anon. 

11.  //;  all  cafes  where  the  officer  relinqut(hes  his  office,  and 
teftfes  tofervcy  he  lofes  his  office,  fee^  profit,  and  all.  Co.  Litt. 
233.  b. 

.12.  If  Tenant  in  tail  of  an  office  of  trujl  mif-ufes  or  non-ufes 
it,  thefe  are  forfeitures  of  fuch  offices  for  ever  by  force  of  a 
f ondition  in  law  tacitly  annexed  to  their  eftates,  as  it  is  held  in 
1 1  E.  4.  I.  20  E  4,  5,  6.  39  H.  6.  32.  22  Afl".  34.  8  H.  4  18. 
2  H»  7-  1 1-  14  H.  7.  I.  and  PI.  C.  370.*  NeviKs,  Cafe.  7  ^ep. 
34.  b.  Mich.  2  Jac.  Nevil's  Cafe. 

12.  Clerk  of  a  market  forfeits  the  ofBce  for  non-attendance  ; 
for  his  attendance  is  neceffiiry  for  the  public  good.  ^  Rep, 
50.  a.  Trin.  8  Jac.  in  the  Earl  of  Salop's  Cafe. 

14.  It  was  found  by  inquifition  upon  a  commiffion  ifTu'd  out 
pf  Chancery,  that  J,  S.  Searcher  of  the  port  of  S.  for  life^  had 
committed  feveral  mifdemeanors  to  the  great  prejudice  of  the 
King,  and  forfeiture  of  his  office,  and  among  the  reft  was  this, 
viz.  that  he  voluntarily  ftiff'er'd  a  Jhip  laden  with  feveral  commodw 
ties  (naming  them)  to  be  exported^  and  other  Jhips  io  he  imported 
and  unladen  nvithout  being  fearch*d ;  but  this  was  found  to  be  at  a 
time  ivhrn  neither  himfelf  nor  any  of  his  deputies  ^vere  there  ;  fo  as 
it  appears  not  whether  it  \r.\s  by  negligence  or  voluntary.  Bu| 
all  the  Court  held,  that  this  voluntary  abfence  and  neglc^l,  fo  as 
neiiliCr  himfelf  or  fervarits  were  there  to  fcarch,  is  not  only 
cralHi  negligentia,  but  a  voluntary  permijjion,  Cro.  C.  491. 
Mich.   13  Car.  B.  R.    The  King  v.  Rooks. 

15.  Another  caufe  of  forfeiture  in  iflue  was,  that  htfeifed  divers 
goods  fcrf cited  for  not  being  cufiom^d  and  accounted  not  to  the  King 
for  thevjy  but  converted  them  to  his  own  ufe ;  he  pleaded^  that 
he  was  re^dy  to  account  and  ir.ivct/d  the  converfwn.  Upon  evi- 
dence it  appeared,  that  he  fcifed  them  as  forfeited,  and  never 
tendered  to  account  nor  brought  them  into  the  Exchequer,  nor 
fignified  in  the  Exchequer  what  they  were  (as  he  ought  to  have 

done} 
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done)  but  fold  tliem  in  London,  which  was  clear  jconvcrfion ; 
and  fo  this*  iilue  was  alfo  found  againft  him.  Cro.  C.  492.  The 
King  V.  Rooks. 

16.  The  non-attendance  of  a  burgefs  of  a  corporation  at  the 
fcffions  is  not  a  good  caufe  of  removal ;  for  the  abfence  of  a 
finglc  alderman  does  not  hinder  the  holding  of  Courts,  or  the 
validity  of  the  a£ls  of  that  Court ;  fo  that  his  abfence  does  not 
amount  to  a  non-ufer  of  the  office.  10  Mod.  108.  Mich. 
II  Ann.^B.  R.  The  Queen  v.  the  Mayor  &c.  of  Pomfret. 

17.  Serjeant  Hawkins  fays,  it  is  certain  that  an  officer  is  *9Rfp.  50. 
liable  to  a  forfeiture  of  his  office,  not  only  for  doing  a  thing  *•  ^^  °^ 
contrary  to  the  defign  of  it,  but  alfo  for  jieglefting  to  attend  ry'sCafc.l- 
his  duty  at  all  proper  and  convenient  times  and  places,  where-  Co.  Litt. 
by  any  damage  fliall  accrue  to  thofe  by  or  for  whom  he  was  ^i'""^^^* 
made  an  officer.     And  he  fays,  fome  hav^  gone  fo  far  as  to  taken  in  9 
hold,  that  an*  office  concerning  the  adminijlratioh  of  jujiice  cr  the  Rcp.09.bc- 
cGmmon  wealthy  mall  be  forfsitedy^r  a  bare  ticn-ufcry  whether  any  }*f^"^"^" 
fpccial  damage  be  occafioned  thereby  or  not ;  but  that  this  opi-  ih^t  concern 
nion  does  not  appear  to  be  warranted  by  any  refolution  in  point,  the  admi- 
and  the  authorities  which  are  cited  [in  thef  marcfinT  to  main-  r»5Jf'at»«n  «>f 

^  .     .       ,  -  •  TT  1         •  juittcc  and 

tarn  It,  do  not  leem  to  come  up  to  it.     However  that  it  cannot  private  of- 
but  be  very  reafonable,  that  he  who  fo  far  neglc£i:s  a  public  ticcs,  viz. 
office,  as  plainly  to  appear  he  takes  no  manner  of  care  of  it  [    125    J 
ffliould  rather  be  immediately  difplac'd,  than  the  public  be  in  **!*'  ?**"", 
danger  of  fuffering  that  damage,  which  cannot  but  be  expecl-  one  is  no 
cd  fome  time  or  other  from  his  negligence.   Hawk.  PI.  C.  167,  forfeiture 
168.  cap.  66.  S.  I.  without  a 

fomejfeaal  lofs  oceafioned thereby  as  in  the  other  it  is,  was  agreed.  lo  Mod.  loS.  Mich,  ii  Anna 
B.  R.  in  Cafe  of  the  Queen  v.  the  Mayor  and  BurgeflTe*  of  Pomfret. — +39  H.  6.  3a.  zo  E.  4«  5«  h, 
^2  AC  34.  2  H.  7.  1 1,  b.  PI.  C.  379.  L;  Quinto  £.  4.  27.  11  £.  4.  i. 

(O-  2)  Forfeiture.    Pleadings. 

I.  JNNUITT  for  keeping  a  park  ;  (he  defendant  faid^  that  the 
plaintiff  by  12  daySy  and  Jkew^d  certainly  ivhen  &c.  par  cum, 
predict,  fiifiodire  neglexity  and  that  12  unknown  killed  22  deer 
thrsugb  the  negligence  if  the  plaintiffs  and  it  was  held  no  ifliie  \  for 
ncglexit  cufodire  is  to  deny  to  keep  the  park,  by  which  Young 
took  the  illue  that  by  12  days  as  above  &c#parcum  predift.  non 
cuJiodivit\  per  quod  &c.  as  above  •,  and  per  Danby  Ch.  J.  this  is 
the  better  ifliie.     Br.  Iflues  joines,  pi.  30.  cites  5  E.  4.  26. 

2.  A  judgment  was  had  in  a  writ  of  annuity  granted  to  the  But  where 
pljintjlF^r  lifcj  to  exercije  the  office  of  Steward  j  a  fcire  facias  was  ^"^  teffam 
brought  fot  the  arrearages  ot  one  year  incurred  after  the  judg-  ^Lanud^an* 
njcnt.     The  defendant  pleaded  to  the  adlion  of  the  writ,  viz.  nmty^jw 
that  the  plaintiff  pending  the  plea,  being  requejled  to  hold  Court  ^^^-^'"g 
(rV.  refufcd  it.   And  this  was  Iield  by  all  the  Juftices  and  Clerks  h /«ww*"' J 
a  good  plea,   without  anfwering   to  the  arrearages    incurred  a  ^dutrt 
before  the  writ  of  fcire  facias.      D.  377.  pi.  28.  Trin.  22  Eli2.  '«'''^^«'  ^/* 

^°on-  and   the 

fnotwe  rrAis'a,  this  it  no  forfeiture)  becaufe  the  fummons  is  voU.    D.  37^1.  pi.  2S.  mars.  citH 
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3.  A.  was  fcifed  of  the  office  of  Cu/los  Breviutn^  and  o£  keep* 
Ing  the  rolls,  and  making  the  nifi  prius  in  B.  R.  and  that  hc^ 
and  all  thofe  who  had  thnt  office  time  out  of  mhid  &c.  had  7 
under  clerks  who  had  ceruin  fees,  and  that  the  plaintiff  fuch  s( 
day  kc,  was  admitted  to  the  o  j5ce  of  one  of  the  clerks,  and  en- 
joyed it  till  he  was  ejected  by  A.  the  defendant  &c.  Upon  a 
trial  at  bar  the  plaintiff  had  judgment;  and  it  was  moved  in 
arrcft  of  judgment,  that  this  was  not  an  office,  but  an  employ- 
menr  -,  for  A.  by  their  own  (hewing  has  the  making  and  cuftody 
of  every  thing  and  is  anfwerable  for  all  mifcarriages,  io  that  the 
7  under  clerks  are  no  more  than  his  fervants,  and  renioveablc 
at  pleafure.  2.  If  the  plaintiff  was  an  officer,  he  ought  to  have 
fhewn  of  what  oflice,  bccaufe  by  his  own  fliewing  the  defendant 
had  fevera],  and  if  he  was  an  oincer  then  his  office  was  void  by 
5  <\'  6  E.  6.  cap.  16.  for  it  appears  by  his  confeffion  under  his 
hand  that  he  gave  moi:cy  for  it,  and  this  is  an  office  of  jufticc. 
3.  He  did  not  ft  t  forth  that  he  was  debt  to  modo  admiffm  l^  jurat. 
but  adjudged  that  admitting  it  to  be  no  oifice,  but  only  an  cm- 
ploymeiit,  tlie  defendant  could  not  turn  him  out  at  pleafure  \ 
for  .if  he  might,  then  the  fecondary  and  the  clerks  of  the  papers 
of  B.  R-  miglit  be  turned  out  by  tne  chief  clerk,  and  both  thefe 
officers  claim'd  privilege  as  his  clerks ;  and  as  to  the  buying 
offices  J  thofe  which  are /u/^  by  any  of  the  Chief  fujlkes^  are  except^ 
ed  out  of  the  fatute  of  E,  6,  Sid.  74.  Pafch.  14  Car.  2.  B.  R, 
"Whitechurch  v.  Paget. 


f  126  ]  (O.  3)  Forfeiture  of  Ojices  by  Sale.     And  Sale 

thereof  prohibiteJy  in,  what  Cafes. 

I.  12  2?.  2.  "ppNafls  that  the  Chancellory  Treafurer^  Keeper  oftbi 

tap.  2.  privy  fealy  Steward  of  the  Kings  houfcy  the  King^s 

Chttmbcrlainy  the  CUrk  of  ike  Rzllsy  Jujlices  of  the  benches y  Barony 

ofth:  Exche'iucr^  and  all  others  c  lied  to  name  and  ordain    lujlices  of 

peace^    ^      ^'     '^' ^ "^  ---^— ;/  —  -  -7  /y 

or  mi 
or  on 

affcaion  :  and  none  ^ivhith  J  urf::cth  by  him  or  by  othcr^  privately  cr 
openly  y  to  be  in  cr.y  futh  Jjlre^fall  be  put  in  the  fame  or  any  ether  ^ 
hut  that  thy  n;  ic  allfurh  cJ\l\ts  and  mini /las  of  the  hejl  and  mo/i 
la1vf.1l  n:i  fufncient  men  in  their  hid^mi*nts  and  knoivletlge. 
^hf  [ale  of  a  2.  5  v^T*  ')  E.  6.  1 6.  cnr.^ls,  That  none  frail  bnrt^ain  or  fell  any 
offce  or  dc'\'ui  ::;;.',  or  any  prrt  thrrecfy  or  receive  cr  take  any  momy^ 
fcty  reir.n-dy  or  air,  ether  p  reft  ^  dlrcFtly  or  indirect  ly^  or  any  promife^ 


yiv'nkof  ^/r^,.,  ^^.  ,/^, •-,.,/,  ^Z;;,^  5;-  any  prrt  thereof ^  or  receive  or  take  any  money, 
not  wii^.i..'^  fetyreii\:n!,  or  an;,  ether  prcft,  dlrcaly  or  indirecr/yy  or  any  proMife, 
this  \\v..'Ac.   /jortCfncf,  b:nd  or  n/p.n.nee  tj  rrerive  any  fuch  pr .ft for  the  fame^. 


For 

not 

the 

nrrtr.uon  of    ^J^^  J^j 

juftitc;    liCr  , 

rsiianofiScc    '^'''«^' 

tOWltfi 


.■iCy  or  any  accou7Jiy  autnrgCy  cuaucrjLy.py  or jurz'e\:ng  oj  any  of 
king's  lands  y  or  any  of  his  cufymSy  or  i.ny  adminijhrrjion  or  at-i 
Uice  in  any  afiom-honfcy  or  the  keeping   of  any  of  the  KwgU 


ton/,  cafila  orfortrejfes  (heing  places  ofjlrengih  or  definee),  or  any  «^  truft.—  ' 
derkjhip  in  any  Court  of  Record  \  in  pain  that  the  bargainee  thereof  ^j     *  ^^* 
Jkall  lofe  his  place ^  and  the  bargainor  he  adjudged  difabled  to  execute  Trin.    r^ 
ike  fame  I  and  every  fuch  bargain  and*  agreement  fhall  be  void.  ^^»*-  B-  R« 

God  bolt's 
Cafe.— J5*/  iheoflSce  oiCurfitor  is  within  the  ftatute  j  per  Winch.  Biownl.  71.  in  Cafe  of  William- 
foQ  ,v.  liirnAcy. 

If  any  oni:  preeures  mn  office  to  himfclf  of  the  gift  of  the  King  fir  1000/.  yet  the  office  h  not. 
hjby  this  ftatute.  So  ij  it  be  taktn  of  tbe  Kiug  hinfeif  for  m.nfy^  )Ct  the  cHfice  is  not  loft;  per 
Hobart  acL-general.  Arg.  Roll.  R.  157.  Palch.  13  Jac.  in  Cafe  of  Warren  v.  Smith, 

The  office  oi Clerk  cftbi  Fleet  friJonXz  not  within  this  ftatute.  Vid.  Fin.  R.  50.  Hill.  25  Car.  lu 
'  1673    Meakin  v.  Whiichcott  &  al. 

Id  debt  on  bond,  the  defendant  pleaded  this  ftatute ;  and  the  queftion  was,  whether  the  office  of 
Sdic'mr  of  the  Trrafury  be  within  the  Itatute  ?  Holt,  Eyre  and  Gregory  J.  held  it  was  not,  but 
Dolben  J.  thought  it  was,  et  ad^oroatur.   Comb.  ia6.  Trin.  t  W.  &  M.  B.  R.   Loyd  ^.  Rowi'e. 

*  In  debt  upon  bond,  defenJant  pleaded^  that  it  ^j,:s  enter*  d  ir.to  far  the  fum  therein  mert^oned^tbt 
fame  6eirig  for  the  furcbaje  of  an  ^ffice^  and  avetr*d  that  there  rvat  no  other  confi^tratKn  &c.  The 
p]aic:i^'dc.'r.urr'd  ;  and  it  was  incited  thatdei'cnJant  (hould  have  pleaded  the  ftatute  of*  5  anJ  0  E.  6. 
agaiaft  felling  offices;  which  makes  fuch  bonds  void  ;  for  the  rule  is,  that  wheti  a  ftatute  makes  a 
fpecialcy  void,  it  muft  be  pleaded,  and  cited  5  Rep.  119.  Lutw.  464  that  the  conaition  here  does 
not  fei  forth  that  the  payment  was  to  be  for  the  purchafe  of  an  ofiice,  and  fo  the  entry  into  it  may  be 
for  a  valuable  aiid  ic^il  conlider-^rion,  fo  that  this  is  a  Wc  re  averment  dehors ;  that  this  bond  may  be 
withii.  tlie  exception  of  the  ftatute,  which  plaintift*  cannot  Ihew,  the  defendant  not  having  pleadc4 
thcftatute;  for  the  plaintiff  muft  aufwer  the  plea.  But  per  Cur.  ibiiJiatuteisapuhlicU'Wy  and 
therefore  we  muft  take  notice  ol  it,  and  fo  of  the  cafes  excepted  out  of  the  fame,  within  which,  for 
aay  thin;  th^t  jppears,  the  plaintiff  may  be  ;  and  inclin'd  that  for  that  reafon  the  defendant  (hould 
have  pleaded  ih:  ftatute,  to  give  theplaintiif  an  rpportunity  of  ftiewir.g  that  his  cafe  was  within  ihe 
etc-ipiiDoot  it.  Gibt).  45.  Hill.  2  Geo.  B.  R.  Hornby  v.  Cornford. — After  the  defendant's  counfel ' 
eSerM  to  pay  (he  money  and  fo  it  ended.     Ibid. 

Provided  that  this  aSi  fhall  not  extend  to  any  office  of  inheritance^ 
fQr  the  keeping  of  a  parky  houfe^  manor ^  garden ^  chnfe  or  forefl ;  nor 
to  the  two  *  chief juficeSy  or  jufices  of  ajjifey  but  that  they  may  grant 
offices  as  they  did  before  the  making  of  this  aB ;  alfo  all  aEls  done  by  !!y?'.*'",^^'. 
fl«j  ^vr  removable  by  force  of  this Jlatute  fhall  be  good  in  lawy  until  ^  p«ct, 
be  be  removed, 

3.  A.  brought  debt  againft  M.  executrix  of  B.  upon  a  bond  P^^"'  of  ^^ 
of  1000  marks.  The  cafe  was,  that  B.  the  teflator  loas  cuflomer  ^l^^^^^^^^ 
of  the  ^een  by  patent  to  him  and  his  deputiesy  and  by  indenture  cure  a  new 
between  Mm  and  J.  S.  who  died  leaving  A.  his  executor,  for  sr»nt  to  A. 
600/.  paid  and  loo  /.  a  year  to  be  paid  during  A*s  Ifcy  made  depu'  \  1 27  ] 
tatiott  of  the  office  to  A,  And  B,  covenanted  with  A,  that  if  B.  and  B-  and 
died  before  A.  then  B.'s  executors  fhou Id  repay  to  A.  -lOoL  And  '*J«^  ^"*"^»' 
divcTf  other  covenants  were  in  the  laid  indeftturc  concerning  and  B 


jrvivor 


CO* 


the  faid  ofBcc  and  the  enjoyment  of  it ;  and  B.  was  bound  to  A.  venanted 
in  the  faid  bend  for  performance  of  covenants.     The  breach  **'Tl'"!il^*' 

II  !•  c      \  I     '       r  x  K      r  Willi  A.  that 

was  alleged  in  nonpayment  ot  the  300/.  malmuch  as  A.  lur-  he  upnre. 
tivcd  B.  But  tho'  the  faid  covenant  for  re-payment  of  the  faid  qucit  of  A. 
300/   was  lawful,  yet  the  other  covenants  being  aj^ainft  the  ^^^^'"^       ' 

A  rr.^Vit         1  1-11         °i^-i  1    '<»ider  t  e 

itatutc  or  5  E..  0.   16.  the  bond  was  adjudged  utterly  void,  and  p^tenttoth* 
that  the  atidition  of  one  lawful  covenant  fhaii  not  make  it  good;  Uif«e  »  to 
fcr  if  it  fhould  the  ftatute  would  fcrve  to  very  little  purpofe.  Ihat'^^'new 
3  Rep.  82.  b.  83.  a.  cites  38  Eliz.  C.  B.  Lee  v.  CoHhill.  one  might 

'  bemaJeac* 

GPrdi"^  to  :he  faid  agreement,  which  faid  ajreement  was  for  the  office;  and  fo  the' bond  v.ud. 

1  Aiw.  55.  p{.  4.2.  S.  C   by  name  ot  S.nith  v.  Lolelhill. Ibid.  107.  j,l.  58.  S.  C.  by  name  o| 

Ut  f.  Coiefiil.— Cro.  E.  519.  pi.  38.  Mich.  3S  &  39  £li«.  S.  C. 
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Mo.  7ti.  4.  N.  wTisJherijf  of  Nottingham  43  EI12.  and  took  money  for 
S?  C  *  ac-  ^^  'offices  of  ^tf^yfr  fl«J  bailiwick^  and  he  firft  p-^it;^  them  U  hir 
cordinglyby  fervants  nvho  fold  themy  but  be  had  the  moneys  and  he  was  fined  for 
flkme  of  that }  for  it  is  contrary  to  4  H.  4.  cap:  5.  and  alfo  by  the  Court, 
T!'NoTth.—  ^^^^  ^^^  *^  ^  corruption,  and  a  great  caufe  of  oppreffion  in  the 
H.  being  officcrs,  and  fuch  fale  of  offices  is  malum  in  fe  and  finable. 
hiifbjheriff  i»joy.  ro2.  Stockwell  V.  North. 

tvith  B,  for  the  under.Jhfr}ff*s  pUce,  aDd  for  the  pajrments  thereof  ^dv^  «  hond  ^f  too/,  to  H*» 
Jon ;  the  Court  indin'd  that  the  bond  was  void  (and  the  reporter  fays,  that  it  was  To  adjudg*d  ia 
B.  R.  ut  aadivic),  but  by  the  defendant's  mifpleading  it  was  put  off  till  the  next  term.     Freem.' 
Itep.  19.  Midi.  1671.  C»  B.  Browning  t.  Hal  ford. 

5.  In  a£bion  on  the  cafe  for  20/.   a  year  to  be  paid   to 

a  Juflice  of  Wales  for  the  office  of  Cieri  of  the  finesy  where  the 

clerk's  fee  was  5  s,  4//.  of  every  fine,  Coke  faid,  that  the  aflUmpfit 

is  void  by  the  flatute  5  &  6  E.  6.  cap.  16.  for  it  is  not  lawful 

to  fell  fuch  an  office.      Goldsb^  i8o.pl.  113.  Hill.  43  £liz. 

Walter  v.  Walter. 

S.  C.  cited        6.  Sir  Robert  Vernon  being  Cofferer  of  the  Kin^s  hoiife^  and 

Ch  ^T°^and  ^^^'"S  ^^  receipt  of  a  great  fum  of  money  yearly,  and  of  tjic 

that  Sir  A.  King's  rcvcnuc,  did  for  a  certain  fum,  bargain  and  fell  the  fame 

J.  was  a      to  Sir  A.  J.  and  agreed  to  furrender  thefaid  office  to  the  Kingy  to  the 

^^T.  .1^  intent  a  zrant  mivht  be  made  to  Sir  A.  J,  and  he  furrendered  the 
abledtotake  *»-»*jf  iV^-io-'^iv  » 

that  office,  fame  accordingly ;  and  thereupon  the  laid  o;r  A.  j.  was  ad^ 
k»  as  at  no  mittid  and  fworn  cofferer.  And  it  was  refolved  by  Ld.  C. 
hU*  ifc"  he^  Egerton,  the  chief  juflice,  and  others  to  whom  the  King  rcferr'd 
could  have  the  fame,  that  the  faid  office  was  void  by  this  flatute  -,  and  that 
it»  tho'  it  Sir  A.  was  difabled  to  have  or  to  take  the  faid  office,  and  that 
*ome* Toid  ^^  nonobftante  could  difpenfe  with  this  aB  to  enable  the  faid  Sir  A. 
\j  the  death  And  thereupon  the  faid  Sir  A.  was  removed,  and  Sir  Marma* 
•f  any  other  dukc  Barrel  fworn  by  the  King's  commandment  into  his  place. 
thT'^f  d  ^"^  note,  that  allpromifes^  bonds  and  afTurances,  as  well  on  the 
that  a' new  part  of  the  bargainor  as  of  the  bargainee,  are  void  by  the  fame  a£l, 

grant  fliould   Co.  Litt.  234.  a. 

be   made   to 

him.     Cro.  J.  3?6.  Mich.  13  Jac.  B.  R.  in  cafe  of  the  King  v.  Biftiop  of  Norwich  and  Saker.— 

3  Inil.  TJ4.  S.  C.  by  name  of  Sir  Arthur  Ingram's  Cafe. — Roll.  R.  236.  257.  cites  S.  C  and  that 

Sir  A.  J.  was  for  ever  incapable  of  the  faid  office  by  force  of  the  faid  ftatute.     ■         Hob.  7^.  pi.  91. 

cilV  S.  C.  aod  P.  for  the  porfon  being  difabled  by  the  ftatute  could  not  be  enabled  by  the  King. 

12  Rep.  78.  <7.  The  offices  of  Chancellor ^  Regifler  and  Commiffitry  in  eccle- 
t  Bro^  f*2iftical  Courts,  are  within  the  flatute  of  5  &  6  E.  6.  For  tho* 
IT.  s.  c!  they  concern  matters  principally  pro  falute  animarum,  yet  they 
kjihename  alfo  concem  matters  about  matrimony  and  legitimation,  which 
tham  ▼.'  touch  the  inheritance  of  thefuhjeBs^  and  about  matters  of  legacy 
Trevor. '      for  chattels  real  and  perfonal ;  and  in  that  refpcft  are  Courts  of 

juflice..  Cro.  J.  269.  Hill.  8  Jac.  B.  R.   Dr^  Trevor's  Cask 
.  for  the  Chancellorfliip  of  LandafF. 
f    Ii8   ]       8-  The   Stewardflnp  of  a  Court  Leet  is  within  this  flatute  ; 

per  Wincli.  J.  who  faid  it  had  been  fo  adjudged  in  GrayVInn. 

But  the  queflion  in  the  principal  cafe  was,  yrfiether  a  bond 

conditioned  for  |^rformance  of  articles  in  an  agreement  t§fur^ 

r^ndic 
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mif  and  yield  up  his  letters  patents  ofxSat  ftewardfhxp  of  Bromf* 
grove  to  the  plaintiff,  to  the  intent  he  might  renew  them  in  his 
own  name,  was  within  the  ftatute  or  no,  the  words  of  the  - 
(btutc  being  (to  have  and  enjoy)  and  Winch,  faid,  that  it  was 
within  the  ftatute.  Brownl.  70,  71.  Trin.  12  Jac,  William- 
fonv.  Bamfley. 

9.  A.  a  Bijbofs  Reglfler  for  a  fum  of  money  granted  the  deptita^ 
imio  J.  S.Jbr  a  term  of  years  y  nvho  enjoyed  .thft-fame  for  fome 
time,  but  'was  turned  out  before  the  term  expired.  A.  having  got 
the  agreemetit  in  nvriting^  refufed  to  deliver  it  to  J.  S.  fo  that  hi 
tmld  have  no  remedy  at  laiVy  and  therefore  brought  a  bill  in  Chan-' 
eery.  The  defendant  demurred,  and  for  caufe  fet  forth  this 
ftatute  prohibiting  the  fale  of  any  office  of  juftice,  or  the  depu- 
tation thereof,  and  averred  that  the  office  of  regifter  concerned 
the  adminiilration  of  juftice  \  and  for  that  the  plaintiff  by  his 
bill  confeffed  that  he  had  given  money  ^  or  contracted  for  it  contrary  to 
the  meaning  of  the  flatutCy  therefore  he  was  difablcd  to  execute 
the  fame^  and  the  demunrer  was  held  good.  N.  Chan.  R,  27. 
9  Car.  I.  Lak*e  v.  Frigeon. 

10.  A  bond  \v2is  entered  into  before  the  wars,  conditioned  to  S.  C.  take« 
pay  40  /.  a  yearfr  1 2  years  out  of  the  profits  of  an  office  ^  which  was  ^^QYi^Jm 
[afterwards]  taken  away  by  the  ufurpers*     The  office  was  revived^  cellor,  as 
and  the  obligor  being  fued  upon  the  bond,  he  exhibited  his  bill  c«w<i  *>y  **»« 
to  be  relieved  againft  the  bond.     The  obligee  infifted,  that  the  Jn^^f^ 
office  continued  fome  part  of  the  12  years,  and  being  now  revi-  ant,  in  the 
?ed,  the  obligor  ought  to  pay  the  40  /.  a  year  for  1 2  years,  or  be  Cafcof  Law 
difmiffed;  for  the  obligee  having  the  law  with  him  ought  not  to  Mich^77u 
be  hurt  in  equity  without  fatisfa£^ion  according  to  the  condition,  about  the  * 
Decreed,  that  the  obligor  pay  the  40  /.  for  fo  many  years  as  the  kuving  of 
office  continued,  and  thereupon  the  bond  to  be  delivered  up.  f^"ihj*it 
Chan.  Cafes  72.  Hill.  17  &  18  Car.  2.  Lawrence  v.  Brafier.   -   does  not  at 

all  appear ia 
&e  cafe  wbat  the  office  was ;  and  the  only  queftion  there  was,  whether  the  party  (hould  pay  lor  the 
linic be  was  difpoireiTed.    Chan.  Cafes,  in  Ld  Talbot's  lime.   142. 

11.  Debt  on  bond  for  performance  of  covenants  in  a  demife  of  ^^*  fcecaufe 
the  bailywici  of  the  Savoy  ^  by  which  among  other  things  he  demifed  [|l*^y^ 

to  the  defendant  goods  of  felons,  waifs,  ejiraysy  isfc.  and  made  the  that  the 
defendant  his  deputy  bailiff,  rendring  rent  60  /.  a  year.     Upon  de-  *^'ng  was 
murrcr,  the  Court  held  the  indenture  void  within  the  ftatute  of  A;^^/"^^^ 
5  &  6  E.  (L  for  tho'  the  bona  felonum  may  be  legally  demifed,  iywick^  an4 
yet  it  being  with  the  making  the  defendant  deputy  bailiff,  and  demifed  it 
dcmifc  of  the  bailywick  to  him,  this  makes  all  void.     2  Lev.  J°^^*P'*»**- 
151.  rafch.  27  Car.  2.  B.  R.  £lhs  v.  Ruddle.  demifed  it 

to  the  de* 
TO^antf  and  oj^et  infer  are  excepted  out  of  the  ilatute,  by  which  aU  ttnder  leafesare  inc'ujivey  ex» 
tepeJf  the  Ciuri,  becjufc  the  feilin  m  fee  of  the  King  did  not  appear  upon  th;i  record^  ordered  the 
f*tts€t  to  replead.  1  hid. —-Leafing  the  bailywiclc  o;  the  SaVoy  lendring  rent,  was  agreed  per  Cur. 
Mttobea  buying  an  office  wuhio  this  ftatute;  for  all  thr  bailvwicks  i^f  liberties  in  England  arc 
kouffct  and  ^oii.  and  the  Marjhalfea  of  B.  R.  and  the  Uader  ff^arden  of  the  FIee^*J  place  &c.— 
Trccffl.  Rep  428.  Trin.  s  676.  Nelfon";  Cafe. 

12.  The  ftatute  of  5  &  6  E.  6.  extends  not  to  the  office  of  ^n  the  Cafe 
^rm^  Marjbd  in  Jamaica  j  (or;  being  a  conquered  country,  the  ^  ^"^ 
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▼cmowr  of  laws  of  England  do  not  take  place  there  till  declared  fo  by  the 
afAa*adtil  conqucror  or  his  fucceflbrs,  2  Salk.  411.  Trin.  5  W.  &  M. 
fare  vuit.     B.  R.  Blancard  v.  Galdy. 

%  Mod.  4<, 

Trin.  27  Car.  2.  C.  B.  Dawi  v.  Sir  Paul  Piniar.— In  debt  upon  hond,  the  defendant  pleaded  this 
ftatute,  and  ihat  there  was  an  agreement  for  a  tent  for  the  office  of  Stcretary  of  Bar&adoet^  and 
averred  ii  to  be  an  office  of  julVice.  Upon  a  demurrer,  the  quellion  wav*  if  this  otiice  being  in 
Barbadoes,  not  within  the  King's  daminions  at  the  time  of  the  llatu'te,  were  votd  by  this  ftjtute. 
The  Court  inclined  thn:  the  plea  was  good,  this  office  icl»g  a  grant  by  paunt  undfr  tte  Great  ifeai 
wf  EiigloKd  s  and  were  it  an  o^ce  in  ihe  Admiralty  or  Spiritual  Court ^  it  would  be  within  the  As- 
tute.    But  adjornatur.     3  Kcb.  26  Pafch.  £4  Car.  2.  B.  R.  Daws  v.  Painter. 

C   129  ]       13.  An  ofRcer  within  the  ftatute  5  E.  6.  (viz.  ^  furrogafe) 

makes  a  deputation  of  his  office,  rendering  thereout  90  /.  per  ann. 

Defendant  pleads  the  deputation  void  by  the  ftatute,  and  ought 

to  have  no  account,  it  being  in  cfleft  a  farming  within   the 

ftatute ;   after  long  debate  the  plea   was  allowed.      2  Chan. 

Cafes  42.  Hill.  32  &  33  Car.  2.  Juxon  v.  Morris. 

Ld  Chan-         |^^^  ^  bond  was  made  without  condition,  but  iutcntionallv  for 

bot^'cited'    performance  of  covenants  to  fave  the  highjheriff'h:ixxn\^k  from 

S.  C.  and    cfcapes,  and  to  pay  the  high  fheriffow/  of  the  profits  of  the  office, 

faid,  that     ^qo  /.     The  Lord  Chancellor  was  feemingly  of  opi;iicn  for  the 

thing*ii;cgai  Payment,  and  ordered  a  trial  what  the  agreement  was,  whether 

in  it;  for    to  havc  the  400/.  Or  not.  2  Ch.  Cafes  48.  Hill.  32  &  33  Car.  2- 

the  payment  Lockncr  V.  Strode. 

was  not  to 

be  abfolute,  but  only  in  cafe  the  profits  amounted  to  400  /.  or  more;  befides  As  whole  profits  be- 
longing to  the  iheritFhlmfelf,  it  was  but  a  refervation  of  what  was  his  right,  vis.  the  profits  ot  the 
•fiice.     Chan.  Cafes  in  Ld.  Talbot's  time  242.  Mich.  1735.  in  Cafe  of  Law  ▼.  Law. 

»  Vent.  I  J.  An  Archdeacor^s  Regifler  is  within  this  ftatute,  and  tho'  the 

tti  i^C    P^^fi^^^  ^^  whom  the  fale  and ^rant  was  made  JiV,  yet  the  archdea- 
con is  difabled  by  the  ftatute  to  make  any  other  grant  thereof  ; 
but  the  King  ftiall  have  the  nomination,  and  that  before  any 
office  found.    3  Lev.  289,  299.  Kill.  2  W.  &  M.  C.  B.  Wood- 
ward  V.  Fox. 
8.  C.  cited        16.  A.  gwts  bond  Xo^.  for  E*s  quitting  his  pretence  and  procuring 
CJianMilor    ^*  ^^  he  puvfcr  of  a  man  of  luar ;  Per  Cur.  We  cannot  fet  afide  the 
Chan. Caff s  bond,  but  Will  rcHeve  on  payment  of  the  400/.  principal  with- 
in Ld.  Tal-  out  intereft  or  cofts.    2  Vern.  308.  Hill.   1693.    Svmonds  v, 

of  Law  V.  Law. — So  for  a  furrender  of  a  eaptain*s  eemmljpon  to  make  way  for  the  lieutenant,  fho* 
the  captai.died  before  the  lieutenant  was  admitted.  Vern.  9-^.  Mich.  1682.  ♦  Berisfbrd  ▼.  Done.— 
So  for  fjrrendcr  of  an  office  where  the  oilig  r  xvas  rejujcd  to  be  admitted^  becaufe  not  fit  tor  the 
employ,  as  was  thought  by  the  fuperiours.  Vera.  99.  cited  by  Mr.  Hutchins  in  Cafe  o:  Berufori 
▼.  Dof  e,  as  decreed  the  lalt  Term. 

'  •  S.  C.  ciuil  i>y  Ld  Cluncc;ii>rT.«1bot,  who  faid,  that  no  law  prohibits  the  fale  of  a  commiflkMi 
in  the  army,  ai.v  more  ('un  it  does  that  of  a  purfer  of  a  (hip.     Chan.  Cafes  in  JLd  Talbot's  time, 
1^2.  in  Cdfc  of  Lawv.  Law. 
The  liatutc  does  not  extend  to  milUary  rficci,     Ch.  Prcc.  I^Q.  Trin.  170Z.    Ire  v.  Afh. 

Comb.  3;^.        ly.  Bond  was  given  by  deputy  to  principal  to  pay  him  half 
"'"g  *R^'  the  prof  if  of  the  olRce.   \  his  bond  is  not  within  thf  ftatute;  be-  • 
S.  C.     '     caufe  the  condition  is  not  to  pay  him  fo  tnt^rh  in  grofsy  but  half  the 
profits,  which  muft  be  fue*d  for  in  the  principal's  name ;  for  they 
belong  to  him^  tho'  put  of  them  a  (hare  is  te  be  allowed  to  the ' 

deputy 
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icputy  for  his  fcrvice.    a  Salk.  466.  HiU.  8  W-   3.  B.  R. 
CuUiford  V.  De  CardoneL 

18.  "Where  an  oiBcer  is  within  the  ftatute,  and  xhtfalary  cer^  1 2  Mod.  90. 
to«,  if  the  principal  makes  a  deputation,  referving  a  lejjerfum  ^Mod  a«A. 
out  of  the  falary,  it  is  good ;  fo  if  ^c profits  are  uncertain j  arifmg  Mich.  3 
from  fees,  if  the  principal  makes  a  deputation  referving  2ifum  Ann.  B.  R, 
(trtatn  oiit  of  the  fees  and  profits  of  the  office,  it  is  good ;  for  in  |  p  c|i^ 
thcfc  cafes  the  cleputy  is  not  to  pay  unlcfs  the  profits  rife  to  fo  355!  CuUi- 
much.  But  where  tnc  refervation  or  agreement  is  not  to  pay  foM  v.  Car* 
oat  of  the  profits y  but  to  pay  generally  ajum  certain^  it  muft  be  ^^^llli 
paid  at  all  events,  and  fuch  bond  is  void  by  the  ftatute.    2  Salk. 

468.  Mich.  3  Ann.  B.  R.  Godolphin  v.  Tudor. 

19.  A.  procured  B.  his  brother  a  place  ofSupervtfor  of  the  Excife^ 
esifiitrther  promijed  to  procure  B,  to  be  made  Colle5Ior  ;  whereupon 
Bngave  to  A.  a  bond  to  pay  him  10  /,  a  yearyfo  long  as  he  (B,) 
fmli  continue  fupervifor  (his  then  office),  and  20/.  a  year  fo  long 
as  hejbould  be  colle5lor.  B.  paid  one  payment  of  i  o  1.  to  A.  and  ' 
died,  leaving  M.  his  wife  who  adminiftered.     A.  fued  the  bond 

againft  her,  who  brought  a  bill  to  fet  afide  the  bond,  and  *  to  *  ^®"  ^^' 
ha?e  the  1  o  /.  refunded.    Ld  Chancellor  faid,  that  this  is  but  one  this  matter*^ 
igrecmcnt,  notwithftanding  it  refpefts  two  periods  of  time,  was  decree* 
Tiz.  that  of  having  obtained  the  office  of  fupervifor,  and  that  °'  °**^' 
of  procuring  the  colleftorfhip  j  and  then  the  condition  is  to 
pay  two  feveral  fums;  that  the  office  is  certainly  within  the  fta* 
tute  as  it  concerns  the  King's  revenue.     And  tho'  this  be  not 
a  fale  within  the  fntute  direBly^  yet  in  effecl  it  is,  there  being  C    ^3^    ] 
little  or  no  difference  between  a  commifftoner's  taking  afum  of  money y 
and  another  perfon  taking  it  to  influence  the  commiffioner.     That  the 
inconveniences  arc   the  fame,  fince  thereby  the  perfons  ap- 
pointing are  deceived,  and  fo  is  the  public.      The  obje6lion 
that  this  being  a  penal  law  isr  not  to  be  extended  in  equity  is 
cafily  anfwered ;  for  tho'  penal  laws  are  not  to  be  e:^tended  as 
to  penalties  and  punifiiments,  yet  if  there  be  a  public  mifchief, 
and  a  court  of  equity  fees  private  contrafts  made  to  elude  laws 
enacted  for  the  public  good,  it  ought  to  interpofe.     And  his 
Lordihip  faid,  that  marriage  brocage  bonds  fall  direftly  within 
the  reafon  of  this  cafe ;  and  decreed  the  bond  to  be  cancelled, 
ahd  a  perpetual  injundlion.    Chan.  Cafes  in  Lord  Talbot's  time. 
140.  Mich.  1735.  Law  V.  Law. 


(O.  4)  Officer  discharged  or  Office  determined.  la 
what  Cafes,  and  the  EffeSi  thereof^  as  to  the 
Fees  &c. 

-•  VOTE  that  the  office  of  King  of  Heralds  was  granted  to  Br.  difict 

Garter  cum  feodo  et  proficuo  ab  antiquo  &c.  et  conceffit  «"<*  Officer, 

^>  Im"i  loLfor  term  of  life  pro  feodo  pro  officio  illo  &c.  and  there  ^^'.C,—* 

*vjs  J  ^etural  refamption  anno  2  E,  4.  nuith  provifo  for  annuities  Br.  Patents, 

*''d p* ttfions J  and  by  all  the  Juftices,  if  the  office  be  gone  the  p^-  ^f-^^ 

annuity      *•%— *"^ 


i^o  •        litHRtet  and]  flDlRceiS. 

And  where  annuity  is  expired ;  for  this  is  granted  Ij  reafon  of  the  offUe^  inA 

ITgrantedto  -^^'  ^^^  2^"^^  ^^  '^^  ^''^^  ^^^ '^^  annuity  is. for  term  of  ij^.  Bn 
the  c/ry^  /  EftateSj  pi.  44.  cites  5  £*  4.  8. 

foV.life  for  the  office,  t  difcbarge  of  the  office  is  a  difchaiis^  «f  the  annuity*  hj  the  opinioo  of  thm 
Juftlces.  Br.  ECUte,  p}.  -4  cites  5  E  4  8. — J«  if  a  mian  gramlj  an  ofice  at  tvt/ivilk  lO/.  Jief 
pro  officio  iilo  ezercendo/^r  term  &/  bis  Ji/e,  if  the  office  be  retaken,  the  fee  is  gone,  and  yet  the 
one  it  at  will,  and  the  other  is  franktenement.    Br.  Estate*  pL  64.  cites  50  E.  ^.  lO. 

Where  a  2.  I  may  ouft  a  tai/y,  receiver,  &€•  paying  to  him  his  fee; 

Sc'offi^  ^^^  ^^^  ^^ft  **  charge  -nd  not  profit,  (^aere  of  a  fenvard%  for 
of  baiUy,     aflife  Will  He  of  fuch  oufters.     Br.  Grants^  pL  93.  cites  8  £•  4. 

Jey,'ard,r€.   ^.  and  34  H.  8. 
teiver^  '  ^^ 

farker,  tee.  and  a  fee  certain fw  hit  laUttr  onfy^  there  the  grantor  may  erpulfe  fuch  officer^  hoff 
they  (hall  have  theit  fee  ;  for  it  is  only  an  yffice  ef  cbar^  ;  but  tvbere  the  fteward  and  p^ker  bmv« 
frofitt  of  courts^  tvim  fals,  deer  ikins,  and  /irgb  iike  ^afatai  profit,  it  is  faid  that  they  canaot  \m 
espulfedf  and  that  of  fuch  offices  they  may  have  an  ajji/e.  And  ihe  officer  may  relin^ui^  bhofce 
when  he  will,  but  then  \ii%  fee /bail  era  fey  and  Who.  wood  attorney -general  granted  the  cafct  above; 
tamen  qosere;  becaufe  affife  lies  of  the  office.  Br.  <.  rants,  pi.  134.  cites  jj  H.  8.  and  Mich« 
5  E.  6.— S.  P.  per  Coke  Ch.  J.  Roll.  R.  83.  Mich.  t2  Jac.  B.  X.  cites  18  £.  4.  and  15  £.  ^^^ 
Cro.  £.  336.  Ferrer  v.  Johnfon. 

Br.  Office  j.  Where  I  grant  to  a  man  to  be  keeper  of  my  park  for  two 
p"**i?^lte»  y^^i^s  by  deedy  and  after  I  command  him  that  he  ihall  not  mcd- 
S.  c.  die,  this  is  a  void  command,  and  he  may  occupy ;  for  it  is  a 

difadvantage  to  the  parker  to  ceafe  to  occupy  j  per  Choke.    Br« 

Covenant,  pl>  31-  cites  18  £.  4.  8.  - 
Br.  Office  ft       ^.  jf  I  grant  to  a  man  to  be  vajjleward  of  my  courts,  taking 
cites  V  *C     '^  ^'  P^^  ttnnum  of  ihe  ijfues  and  profits  of  the  courts  for  his  fce^ 
- — If  one  and  I  command  him,  that  hefhall  not  meddle,  this  is  a  void  com- 
grant  an      mand  \  for  it  is  a  difadvantage  to  the  fteward ;  for  he  cannot 

5«i7/;f  or  ^'^^'^  ^'^  ^^^^  *^  ^^  courts  bc  held ;  hut  upon  fuch  grant,  and 
fievjard  1  o  1.  fiC  to  he  paid  hy  the  grantor,  or  if  it  be  granted  out  of  other 
ice.  rvitb  land,  there  fuch  command  is  good  ;  for  the  fteward  ftiall  have 
tharcof^^*  his  fcc,  though  he  holds  no  courts,  and  there  it  is  no  difadvan* 
withoutren-  tage  to  any  but  to  the  grantor  himfelf ;  per  Littleton.  Br.  Cove* 

dcring  an    nant,  pi.  3 1,  citcs  i8  £•  4.  8. And  this  was  held  for  law 

r.^f  iif"*  in  the  time  of  H.  8.    Ibid. 

charge  the  * 

grantee,  btit  he  (hall  continue  to  have  the  profits  of  the  office;  fecus  \f  mjee  or  profits  had  bccB 
granted  for  the  excrcifing  thereof.     Cro.  £.  335.  Trio.  36  Elia.  C.  B.  Ferrer  ▼.  Johnfotu 

C  '3^  3  5*  A.  feifed  in  fee  of  a  manor  granted  to  %  S.  hy  deei  to  hi 
There  is  htnliff  thereof  for  life  \  afterwards  A,  fold  the  manor  to  B.  who  ap* 
be^ellf  S-  pointed  W.  R.  to  collea  the  rents,  which  W.  R.  did,  and 
ficers  that  thereupon  J.  S.  brought  an  adbion ;  but  upon  a  demurrer,  all 
UxtHooiber  the  Court  wcrc  of  opinion,  that  B.  might  difcharee  J.  S.  be- 
tenam''cot-  c^ufc  he  does  notj/jcuf  any  fee  granted  for  executing  the  fat  J  office^ 
lateral  ftt:  nor  that  he  had  any  other  profits  thereby ;  and  then  it  is  only  an 
fer  there  ofRce  of  trouble,  and  J.  S-  has  no  caufe  to  complain  ;  but  in 
tt»T^*^  cafe  he  had  a  fee  or  other  certain  profit  for  executing  thereof, 
charge  him  it  had  been  othen^'ife  Adjudg'd  for  the  defendant.  Cro.  £• 
ot  hia  fer-    g^g,  Mich.  43  &  44  Eliz.  C  B.  Harvv  v.  Newlin. 

vice,  a&bai-      ^^  io        t-r  / 

li^  xcceifcr,  furrej«r,  tiiditor  ftc.  the  eieiciTe  whereof  is  but  iabov  and  charge  to  them;  but  he 


IB^  have  his  fee  ;  for  none  can  derogate  from  hit  own  grant  to  the  prejudice  of  the  grfntce  ;  and 
vfaere,  though  the  graatee  has  no  other  profit  but  his  fee,  yet  that  Jet  h  t§  he  received  and  taken 
uttjtbefrofu  appertaining  to  the  L»rd  within  his  office  \  for  there  the  grantor  cannot  difcharge 
bia  of  his  fervice  or  attendance  ;  becaufe  that  may  be  to  the  grantee's  prejudice  if  the  grantor  will 
mt  grant  the  office  at  ail.  And  there  is  another  diveriity  where  the  grantee,  befdei  bis  certain  fee^ 
bitbfnfat  and  avails  by  re<3fin  of  bis  office^  there  the  grantor  cannot  difcharge  him  of  his  fervice  or 
anenduce  \  for  that  would  be  to  his  prejudice.  As  if  a  man  grants  to  another  xiat,  ftrwardjhip  of 
hit  ctMtts  XDtth  a  certain  fee^  the  grantee  cannot  difcharge  him  of  his  attendance  ;  becaufe  he  has 
other  profito  and  feci  belonging  to  his  office  which  he  ibould  lofe  if  he  were  difcharged.  Co. 
Litt.  233.  a.  b. 

6.  Though  it  be  true,  that  an  officer  to  whom  an  office  is  l^  ^51. 
granted^r  life  or  yearSy  and  is  to  have  the  profit  of  cafuaifees  ;  Thc'KiM 
as  fteward^  bailiff)  or  parker  (as  is  31  H.  8.  Br.  Grants,  134.  may  dif. 
and '34  H.  8-  93.)>  cannot  be  difcharged  of  the  office,  for  then  c*»a^e  *e 
Ic  {hould  not  have  his  cafual  fees,  that  is  to  be  underftood,  J*^!^**/|^ 
that  the  grantor  can  not  appoint  another  where  the  park,  or  manor  park  of  his 
always  continues,  as  18  E.  4.  9:    But  when  the  park  itfelf  is  «*««»  *»' 
determined  and  difparked,  the  office  appendant  thereto  fhall  Jon^jnJ^^ 
alio  be  determined,  out  cannot  difcharge  the  officer  before  and  and  if  one 
make  another;  but  though  the  cafual  profits  of  the  office  are  P"ant  the 
gone  with  the  office  being  deftroyed,  yet  an  annual  fee  granted  '^p^^l^ 
for  life  in  confideration  of  the  office,  and  not  out  of  me  park  and  he  dif* 
fcc.  but  to  ijfue  out  of  all  the  grantor^ s  manors  in  that  county  &c.  nicmbcrs 
and  granted  by  a  difiinB  clau/e,  the  fee  fhall  continue,  the  office  ^^  X^X- 
not  being  determined  by  the  default  of  the  grantee.     Cro.  C.  terminet, 
59-  Hill.  2  Car.  in  the  Exchequer  Chamber,  Sir  Charles  How-  B"^  »'  *«« 
«<»'»  Cafe.  Zt.t"^ 

yer  crrftfiff  remains  in  both  cafes,  be  he  difcharged,  or  be  the  park  difparked.     Hutt.  86.  Hill. 
t  Car.  Sir  Charles  Howard '»  Cafe. 

7.  If  a  Corporation  grant  the  office  of  a  Town-clerk,  or  of 
Recorder,  and  after  furrender  their  patent,  and  take  a  new  patent, 
all  the  offices  are  determined.  Hutt.  86.  Hill.  2  Car.  in  Sir 
Qiailes  Howard's  Cafe. 


(P)  How  an  Officer  may  be  difcharged. 

[i-    J  Filacer  of  the  Common  Pleas  having  committed  a  for-  Though  n« 
"^  feiture,  was  difcharged  by  the  Court  of  Common  Pleas  ^^ord  wa» 
hy  tuords  openly  in  Court  nvithout  any  record  made  of  it,  or  ever  the  Rolls  of 
calling  the  officer  to  anfwer^  and  a  good  difcharge.  D.  2  &  3  Ma.  Courtof  the 
115.64.  caufcoffor. 

any  dif<^arge  oizjtlaxery  yet  when  the  Ld.  Ch.  J.  difcharged  him,  ex  ajfenfu fociorum  fiiorum  by 
tuords  openly  in  Court,  calling  the  filaicr  to  him,  which  was  well  pro?'d,  this  was  a  good  difchai^e 
tad  no  catife  of  aflife  to  the  plaintiff.     D.  1 1 5 .  pi.  64.  *  ' 

2.  A  Corporation  have  power  to  chufe  a  Recorder  eitlier  pro  ter-  a  Show.  70. 
mino  vitac,  or  ad  voluntatetn  eligentium  ;  they  chufe  a  recorder,  *^  ^^  *• 
and  after  remove  him,  and  conititute  another  under  their  com-  \i  c^ 
ffloa  fcal ;  Per  Cur.  fuch  recorder  is  removeable  at  pleafure,  and  bridge— 

2  fuch  ^'  ^— 'f* 


•  1 32  [©Ificer  ant]  iS>fBtt$. 

Corporttion  fuch  rciliioval  IS  fjot  fifceffary  to  h*  under  their  common  ftal^  tnJe/i  * 
have  povver  ^^  ^       cofiRituted  under  their  common  fe  /,  (though  it  was  obie^-* 

I  to  remove  ^t  J  y       >  \  fe      .  i_    •    -^      -ti 

their  will  ed  that  a  (Jorporation  aggregate  cannot  determine  their  will 
and  flea,  but  under  their  common  leal,  and  that  that  was  not  (hewn)  and 
-fn'J,  Ivk*  now  it  is  well  enough,  the  new  rec^'der  being  conilituted  un- 

will  mull  D€  ,.  i-ii-trk  tf_  TT 

expreffed  der  their  common  leal,  which  act  removes  the  other.  Vent.  342# 
uader  their  Trin.  3 1  Car.  2.  B.  R.  Pepis's  Cafe. 

common 

feal ;  but  in  a  return  to  a  maadamus  dcbito  modo  amotut  ii  fuflScicnt.    Vent*  355.  Trin.  33  Car.  i« 

B.  R.    Haddock's  Cafe. 


(P.  2)  Removeable  without  Caufejhewn  or  not* 

Vent.  342.  I.  A  Corporation  have  power  to  chufc  a  Recorder  by  charter 
&ane  of  Pc!  ^^  terminum  vita  or  ad  libitum  \  they  chufe  J.  S.  recorder, 

pis'*  CaJfc.    and  afterwards  removed  him,  and  held  good  without  fhewing 

caufe.  2  Show.  70.  Trin.  3 1  Car.  2.  B.  R.   The  Eang  v.  the 

Mayor  &c.  of  Cambridge. 

(QJ  Officer.    Recetver-^General  \  what  HKin^  be 

may  do. 

So  iK  the     [i.  A/T  Y  Receiver-general  has  not  power  to  make  deliverance  of 

taken  for  ^  ^W'S^  ^^^^  h  ^^'    ^  '^^  4-  ^S'  ^-J 

rent  by  the 

Lord's  bailiff,  the  General  Refceiver  cannot  make  dclivenmce  withaat  the  command  of  hu  Lorl. 

Br.  Oflke  ic  Otf.  pi.  5.  cites  S.  C. 

(R)  Inconfjlant  Offices. 

Roll.  R.  I-  A  Forejler  is  made  Judge^  the  other  inferior  office  is  gon&r 
455.  sr^  Roll.  R.  452.  cites  D.  29  H.  8.  Br  Offices. 

^'m''^'  ^*  ^^  ^^  incumbent  of  a  benefice  be  virule  a  Bi/hopy  the  firft  bene-i 

»l.  498.  '  ^^^  ^®  ^^^^  >  ^^^  ^^  ^"^'^^  ^^^  ^^^^  oiFice  of  the  fovereignty  cannot 
have  the  office  of  the  inferior,  by  fome  of  the  Juftices;  but 
qutere ;  for  a  Jufiice  cf  B.  R,  may  be  a  Jufi'e  in  o%cry  or  ofo^i 
and  terminer^  or  of  the  peace  ^  or  of  gad  de/iveryy  and  yet  if  they  a 
in  their  pleas  in  the  oyer,  or  in  the  oyer  and  terminer,  or 
their  procefs  or  outlawry,  before  Juftices  of  tlie  peace,  writ  of 
error  lies  thereof  bejlre  the  King  in  his  bench y  but  the  pleas  in 
B.  R.  are  held  coram  Rcge  ubicunque  fuerit  in  Anglia,  and  fo 
is  a  Court  removeable,  viz  B.  R.  and  by  the  ftatutc  of  Magna 
Charta  C.  B.  tencantur  in  loco  certo,  then  it  is  contrary  to  the 
oath  of  the  Jufticc  of  the  one  Court  and  the  other ;  for  the  one 
is  certain,  and  the  other  is  uncertain.  Br.  Commifiions,  pi.  25* 
eites  5  M.  I. 

1.  Tho 
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3.  Thi  mahfig  a  lujltee  ofC.B.a  JufHce  ofB.  R.  determines  S.  P.  ud 
tnd  drowns  the  inJcrior  authority  of  being  Juftice  of  C.  B.  ^*^**'^' 
And  it  is  impertinent,  that  one  may  reverfe  nis  own  judgment,  c?  ^128.*^* 
as  in  this  cafe  he  might  by  error  brought  in  B.  R.  but  the  fame  Mich.    4 
pcrfon  has  been  Jujice  pf  C.  B.  and  Chief  Barm  of  the  Excheatser,  ^*''q^  ^ 
Bs  Brooke  was  in  the  time  of  H.  8.  andStarkie  in  H.  7th's  time*  Crook?* 
Held  by  fix  J«  againft  two.  D.  158.  b.  pi.  34.  Pafch.  4  &  c  P.  Cafesbutftr 
&Ai   Dyer's  Cafe.  better  fccu- 

'  nty  a  patent 

of  revoca- 
tioQ  was  made  acconJing  to  a  precedent  of  Juftice  Jones*!  patent,  when  he  was  remored  out  of  C.  B. 

io  be  judge  in  B.  R« And  though  the  coniVttuting  him  Julbce  of  B.  K.  was  intended  on2jr^r« 

iiUvice^  and  thai  he  furrendered  it  the  next  day,  yet  the  firtt  patent  is  thereby  determined.  Br. 
N.  C.  $  Mar.  i.  pi.  498. — Br.  Commifions*  pK  £5.  cites  S.  C. — Jenk.  214.  pi.  53.— ^«/ a  man 
ftijr  be  yM/Nce  of  C,  B»  and  Juftice  /•  »y*r  and  ttrminery  or  of  gaoi  deilvtrjf  fimul  tc  r    •  •% 

femcl;  lor  none  of  thofe  Courts  haTC  controlment  of  the  other.  Br.  N.  C.  5  Mar.  i.  L  '33  4 
p(-49S — Br.  Comntiilions)  pi.  25.  cites  S.  C — Knevit  was  Chief  JuiHce  and  Chancellor  tofether 
io  t».  tiaae  of  £.  3*  D.  159.  pi.  3 $•  mai^. 

4.  King  H.  7.  made  R.  B.  Remembrancer  in  the  Exchequer  by  RoU.  R. 
patent  y&r  /i^,  to  be  occupied  by  himfelf  or  his  fiifficient  deputy  g  45^  citea 
afterwards  King  H.  8.  made  B.  Third  naron  of  the  Exchequer ^  the  /jo.'  295. 
patent  of  which  was,  quamdiu  ft  bene  gejjerit  in  the  fame  office  £^  cites  S.  C. 
bsron.    About  four  years  afterwards  the  King  granted  a  patent 

of  the  faid  office  at  tlie  requeft  of  B.  to  the  fon  of  B.  pro  terr 
mino  vitae  habend.  immediate  cum  primum  &  prozim*  poft 
mortem  di£ii  B.  (the  father)  furfum-redd.  vel  dimiflion.  feu 
aiiquo  modo  quocunque  &  quandocuhque  vacare  qontigerit: 
And  bccaufe  thofe  letters  patents  were  infufficient  and  void,  in 
as  much  as  the  faid  R.  B.  had  no  legal  eftate  at  the  time  of 
making  thereof,'  nor  at  any  time  after  that  he  was  conftituted 
third  bnron  &c.  Scire  Facias  ifTued  for  the  King  into  Middle'* 
Tex,  to  annul  and  revoke  the  faid  letters  patents  &c.  and  upon 
Sci.  Fa.  returned  and  default  made,  the  judgment  was  given  acr 
cordingly.  D.  197.  b.  pi.  47.  Pafch.  3  £liz.  Blage's  Cafe. 

5.  Diverfe  offices  have  been  feifed,  becaufe  a  man  had  fi 
many f  quod  eis  intendere  nequit ;  per  Noy  attorney-general,  and 
judgment  accordingly.  Jo.  295.  8  Car.  in  Itin'  Windfor,  Sif 
Charles  Howard's  Cafe* 

(S.  Whether  the  fame  perfon  may  be  Mayor  and  Tonvn^lerk  of 
ilefaf/ievUl  in  which  the  Mayor  is  Judge  of  the  Court  of  Record  F  was 
the  queftion,  '1  he  Court  feemcd  to  think  he  could,  but  delivered 
no  opinion.  Sid.  305.  Mich.  18.  Car.  2.  B.  ftk    Verrior  v.  the 
Mayor  of  Sandwich. 

7.  Chief  Juftice  cannot  be  Prcthonotary  of  the  fame  Courts  dr  AjadgecafPm 
CUri  of  the  papers  i  though  he  may  difpofeof  them ;  Arg.  which  notbtanof^ 
the  Ch.  J.  affirmed.     Sid.  305.  in  Caic  of  Vcmor  v.  the  Mayor  -^T*' ^***  . 
of  Sandwich.  cites  d' 

X15. 3  Mar.— Jo.  195.  S.  P. 


Tot.  XVI.  W  (S)  4^jph. 
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(S)  yiJJ^nable.    In  what  Cafes. 

Br.  GrtAif^  I.  f\Ffice  of*  trufi  cannot  be  afllign'd  orcr,  unlcfs  it  be  granted 
ll'^tflir  to  have  to  A/iai  ^</  his  ajfigns.    Br.  Patents,  pi.  t6.  cites 

•S.P.  Br.   II  E.  4.  I. 

Cnnts*  pi* 

XC8.  citci  21  E.  4.  20.— The  office  •£  CbamhtrUln  rf  tb*  Exchequer  Is  gnoteif  to  A.  tni  his 
affignt.  A.  may  aifipi  thitolBcey  but  not  make  «  deputy  without  fpecial  words  t»  coable  him. 
jenk.  14T,  pi.  89*  cites  11  E.  4.  i.    By  all  the  Judges  in  the  Exchequer. 

yaugh.i8i.  2.  The  office  of  Filazer  is  an  Office  of  perfonal  tnift,  to  da 
Cites  s.  C.    ^^  bufinefs  of  the  Courti  and  not  affignable,  nor  can  execution 

be  upon  it.    Per  Shelley,  D.  ^*  b.  pL  10.  Pafch.  2Z  H.  8. 

Anon. 

3.  Office  of  being  Carver  ai  my  table  cannot  be  affign'd.  D.  7. 
b.  pi.  10.  per  Shelley. 

4.  All  offices  oftruji^  as  Stewardy  conftable^  bedeiary,  bailiffkoick^ 
inuft  be  perfonally  occupied,  unlefs  they  be  granted  to  be  occu- 
pied by  a  deputy,  and  are  not  affignabie.  Vaugh.  181.  Mich* 
20  Can  2.' in  Cafe  of  Bedell  v.  Conftable,  fays  Littleton,  S.  379. 
is  exprefsly  fo. 

A  man's  bailiff  or  receiver  arc  offices  of  perfonal  truft, 
not  aflignable  \  fo  is  the  office  of  every  fervattS,     Vaugh. 
182.  ut  fup. 


ana 


t  X34  ]  (T)  Ji^ions.   Deputy  and  Principal.  Inwhat Cafes 

Actions  lie  againjl  the  Deputy^  and  in  what  a^ainjl 
the  PrincipaU 

s.  p.  per  X.  A  Sen'ant  or  Deputy,  quatenus  fuch,  can't  be  charged  for 
l^Mrt?!?'  TfegMyhut  the  Principal  only  f ball  be  charged  for  it; 

Mich.  I  but  for  a  misfeafance  an  aftion  will  He  again (l  a  fervant  or  depu- 
Annar,B.R.  ty,  but  not  quatcnus  a  deputy  or  fervant,  but  us  a  wrong-Jeer^ 
v^nc^^V^  Per  Holt  Ch.  J.  12  Mod-  488.  Pafch..  13  W.  3.  Lane  v.  Sir 
Cotton.—    Robert  Cotton. 

who  has  a  warrant  from  the  flieriffto  execute  a  writ,  fyfer  his  prifoaer  by  neglr£(  to  e/ca^,  the  (he- 
fiiff  d|all  be  charged  for  it,  and  not  the  bailiff;  but  if  the  bailiff /«r;r  tbe  frijomtr  lou/e^  iht  at>ion  may 
he  bought  againft  the  bailiff  himfelf,  for  then  he  is  a  kind  of  a  wrong-doer,  or  refcuer ;  and  ie 
wUl  lye  againft  any  other  that  will  refcxic  in  like  manner ;  and  for  this  diverlity  vide  1  Le.  X46« 
Cre.  Ji$%  143'  41  Ed.  3.  12.  x  Roll.  7S.  which  is  not  well  reported*  but  the  in- 

ference may  be  well  made  from  it.  Per  Holt  Ch.  J.  la  Mod.  488.  Pafch.  13  W.  3.  Laoe  v. 
Sir  Robert  Cotton. 

•'   V  •  2.  Tlie  reafin  why  a  principal  fliall  anfwer  for  his  deputy  is, 

becaufe  as  he  as  principal  has  power  to  put  him  in,  fo  he  has 
power  to  put  him  out,  M'ithout  (liewing  any  caufe,  and  that  tho' 
he  had  cxprefsly  given  him  an  ejlaie  for  life  in  the  deputation. 

Per  Holt  Ch.  j.  12  Mod.  488,  489. cites  Hob.  13. — ^Mo. 

•856.-39  H.  6,  34. 

(U)  Retfuiij 


» 

(U)  Remedy  to  recovery  or  be  admitted  into  Offices. 

1.13  jB.  1.  O  I VES  affifc  9f  navel  dtffeiftn  fir  bailiwicks  and  /W'  5f 

cap.  25.  ^^  0iier  ofices  infee^  and  that  infuch  cafes  the  vjtit  JJ^"  \  *" 
fiidl  he  (as  in  other  cafes)  de  libero  tenemento.  the  ftatute, 

becaufr,  u 
fame  thott{ht»  office  was  not  accoanted  franktencment  at  common  law,  ind  by  fome  for  hafty  re* 
Dcdr.    I&.  Frecipe,  pi.  1 9.  cites  10  AC  1 1 . 

This  ftatute  as  to  the  o^ces.  was  but  a  declaration  of  the  common  law,  and  to  remove  «  doubt 
which  tHco  was,  and  fo  the  words  therein  (jacetde  caettro  Sec.)  are  to  be  intended,  that  jacet  de  cc- 
lera  abjfiu  difficmltate,  8  Rep.  47.  b.  in  Jehu  Webb's  Cafe. — And  made  herein  in  affirmance  of 
the  common  law,  altho'  it  mentions  offices  in  fee  only,  yet  fuch  as  have  offices  in  tail,  or  for  lifo» 
flull  have  an  affife  $  and  tho'  the  words  of  the  aA  are  general,  yet  the  ad  is  to  be  itttemdtd  »fofic€» 
rf  pnfitt  and  not  of  offices  of  charge,  and  no  profit.  But  it  extends  to  offices  in  ike  Admiral  Cavkri^ 
Eukfimftiml  Court,  or  mny  other  Court  where  either  the  civil  or  ecdefiaftical  law,  or  amy  other  lavf 
thuM  tbeeomtmon  lavtf  &c.  0/ England  doth  rule,  as  well  as  to  offices  in  Temporal  Courts,  which  are 
nnrcmed  by  the  common  law.  2  Inft.  411.— —8  Rep.  47.  a.  b.  cites  abundance  of  Cafes  in  Jehu 
Webb's  Cafe. 

If  a  man  be  diffeie'd  of  the  whole  office^  he  (hall  have  an  afffe  de  officio  cum  perthentiis»  Anl 
albeit  the  ftatute  fpeaketh  de  officiis,  yet  if  it  he  be  dijfeii'd  0/ parcel  uf  the  frofittf  he  may  have  an 
c^jeof  that  parcel.     2  Inft.  412. 

The  oStce  mmfibe  in  certoloco,  which  Is  to  be  fo  underftood,  as  tho'  the  office  be  itmovabk,  yet 
U  muft  be  in  certo  loco,  tuhen  the  affifc  it  brought,  a  I  nft.  4  f  1.  --^S.  P.  for  the  daufc  of  (de  profinus 
bcerloloco  capiendo}  extends  to  dtovers  dec.  and  not  to  die  daufe  of  offices*  8  Rep.  47.  b.  in  Jehu 
Webb's  Cafe»  cites  4  £.  4.  a. 

2.  A  writ  of  entry  in  the  ^tibus  lies  upon  difleifin  of  in  office. 
F.N.  B.  192.  (E.) 

3.  If  an  office  extends  into  diverfe  towns y  hundreds  or  counties ^  it 
is  an  office  for  which  an  ajffe  lies  of  the  profits^  by  the  Jiat* 
Wefi.  2.  where  note*  if  an  office  extends  into  diverfe  vills  or 
counties  &c.  an  alBfe  lies  for  the  profits  in  any  vill  or  hamlet 
where  the  grantee  is  oiiJled\  for  the  profits  are, things  fevcrable. 
F.  N.  B.  179.  [416.] 

4.  If  one  hcjberiffor  bailiff  of  an  hundred^  or  manor y  for  life,  [    XJJ   J 
if  he  be  oufled  of  the  office,  he  may  have  a  writ  or  plaint  within 
thejbrievalty  or  bailiwick  of  fuch  county,  city,  hundred  or  manor 
without  Jhewing  in  which  of  the  vills^  becaufe  well  known.     Ibid. 

C.  But  if  it  htfor  the  tedelry  of  an  honour  &c.  there  he  ought 
to  bring  his  %vrit  in  all  the  vills  where  the  office  extends,  Alfo  in 
the  former  cafe,  che  hundred  or  county  (city)  fliall  be  put  in 
vitw\  fee  thefe  books.  i6  E.  2.  AiT.  370.  18  E.  2.  Aff.  377. 
8  E.  3.  56.  F.  N.  B.  179.  [416.] 

6.  If  the  King  grants  6d,  on  each  Jack  of  wool  ivithin  the  county 
d'Tori,  the  grantee  ihall  have  an  ajfpfe  of  the  profits  in  any  partial^ 
tar  place  within  the  county  where  he  is  dijlurhed.     F.  N.  B.  1 79. 

[416.} 

7.  But  if  he  brings  an  affife  of  the  office^  the  whole  county  fhall  be 
put  in  view  as  in  the  principal  cafe  [which  fee  at  (W;  pi.  2. 
No&Ris  V.  CoNisBROOK.]  was  held,  feeing  the  office  there  ex-* 
tended  into  diverfe  counties,  (for  'twas  averr'd  to  be  within  the 
Uertjes  of  London  &c.)  therefore  the  cjfftfe  for  the  office  fliould  be 
brought  in  confinio  comitat,  but  for  the  profits  it  may  be  brought  in 
tMy place  or  vill  vihere  the  dijeifin  is,    F.  N.  B,  179.  [417.] 

^  Ma  8.  But 
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8.  But  then  how  (hall  it  be  in  cafe  the  office  extends  throughout 
England  \  and  it  feems  to  be  moft  reafonable>  that  the  ofiicc 
fhould  be  feverablei  becaufe  it  does  not  charge  the  land|  but 
only  refpefbs  the  perfon ;  and  therefore  he  may  alfo  have  an 

'  aiHie  of  his  oi&ce  in  whatever  place  he  is  differed ;  as  fuppofc 

he  difTeifed  him  of  his  office  of  meafurer  in  fuch  a  town  &c« 
fee  there  the  Cafe  of  the  Uflicr  of  the  Exchequer.  22  H.  6. 
10,  II.  £t  poflea  partes  cohcordaver.  See  an  aCife  of  the 
office  of  Filacer,  aod  the  poft  put  in  view.  Dyer  14.  Datjx's 
Cafe ;.  and  if  it  be  an  office  concerning  land^  it  feems  he  ought  to 
name  the  tenant  of.  the  fed.  8  £•  i.  AIT.  285.  F.  N.  B*  179.  (K) 
in  the  notes  there  (a),  and  in  the  new  page  417. 

9.  A.  and  B.  being  unHer^nvarJens  oj  the  Fleets  granted  the 
office  of  Clerk  of  the  Fleet  pr'tfon  to  %  S.  on  his  payment  of  900  L 
to  them,  and  giving  2000 1.  bond  for  the  faithful  difcharge  of 
his  office.  The  under-warden's  place  came  afterwards  to  D. 
who  feifed  the  books  and  papers  of  J.  S.  relating  to  the  clerk's 
off^Zj  and  granted  if  to  W.  R.  Upon  a  bill  by  J.  S.  it  was 
decreed  that  he  be  reftored  to  the  office,  and  to  have  an  ac- 
count of  the  profits  fince  his  being  turned  out  ^  but  the  plaintifTs 
title  (which  was  controverted  by  the  defendant's)  was  not  to  be 
bettered  by  the  decree,  nor  is  he  to  be  reliev'd  thereby  againft 
damages  which  W.  R.  may  recover  i  and  the  2000  L  bond  tq 
iland  as  a  fecurity  to  W.  R.  to  indemnify  him  againfl  any  da- 
mages he  bath,  or  Tiay  fuffinr,  by  any  aft  of  the  plaintiff  by  rea- 
fon  of  his  faid  office.  Fin.  K.  co.  Hill.  25  Car.  2.  1673. 
Meakin  v.  Witchcott,  Duckenfield  i  al. 

10.  The  Marflial  of  B.  R.  having  not  attended  for  2  terms, 
another  was  fwom  into  his  place ;  but  (as  the  Court  declared) 
without  prejudice  to  his  right  to  the  office ;  for  that  was  left  to 
the  law.  The  new  marfl>al,  to  get  poiieffion,  made  a  forcible 
entry  into  the  prifon  ^  and  a  motion  being  made,  that  the  Courts 
in  regard  of  the  power  they  h;id  over  their  officer,  would  inter- 
pofe  and  quiet  the  poiTciuon  till  the  title  be  legally  fettled,  and 
the  rather,  becauie  it  would  look  difrefpe£lful  in  him  to  apply 
to  an  inferior  jurifdiclion  to  have  an  inquifition  of  forcible 
«ntry ;  and  that  the  Juilices  of  the  Peace  would  hardly  dare  to 
meddle  with  it,  by  reafon  of  its  immediate  dependency  on  this 
Court.  But  the  Court  faid  there  could  be  no  difrefpe£l  in  ufin^ 
the  remedy  the  law  gives;  tliat*  this  would  be  to  hold  plea  of 
forcible  entry  dy  parol,  whereas  U.  R.  has  no  original  juriidic* 
tion  of  forcible  entry,  and  currat  lex ;  for  it  is  a  queftion  of  right 
between  two  contending  officers.  6  Mod.  91.  Hill.  2  Annae* 
B.  R.  Sutton's  Cafe. 

According         II.  A.  being  in  pofleffion  of  the  office  of  Clerk  of  the  Crown 
to  Che  fiace  fj*^.  in  B*  R.  by  the  death  of  one  former  grantee,  and  the 

tlie'rJrrtriv    ^^'^^'^"^^^  ^^  ^^  othcTyfoli cited  a  new  patent,  and  therein  to  add 
dervasprc.  the  life  of  B.  to  that  of  his  own,  and  the  patent  to  be  made  Tc« 
viout  to  A*s  nendum  by  B.  or  deputy,  during  his  life  after  A's  death ;  and        1 
f    '  3^   ]  takes  a  note  from  B.  in  the  mean  time,  promifmg  to  execute  a  decla^ 
^»try  into,     ratiou  of  trufl^  Olid  declaring  that  his  name  is  uidin  trujl  for  A. 


_ 
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Air  executors  andqffignees.    The  patent  was  afterwards  had.     At  "^nt  of 
died  ¥cry  much  in  debt,  and  without  ever  calling  on  B.  for  a  pag^',o"* 
declaration  of  truft.     1  he*Mafter  of  the  Rolls  (before  whom  it  fccms  by 
this  Cafe  waS'firft  heard)  thought  that  B.  was  intitled  to  this  "^^^^'^  Lord 
office  in  his  own  right,  and  not  as  a  truftec,  notwithftanding  fayj^^htt  A. 
fuch  notcj  that  confidering  that  an  office  relating  to  the  ad-  was' in  the* 
mihiilration  of  juftice,  and  particularly  this  of  the  Crown  Office,  o^"  prior 
highly  concerns  the  Public  as  to  the  due  execution  thereof,  and  |^^j^  ^^^^ 
that  fuch  office  is  not  to  be  confidered  as  the  private  property  of  had  it'  for 
ihc  perfon  enjoying  it,  independently  of  his  (kill  and  integrity  J^"  o^n 
in  the  difcharge  ot  his  duty,  and  therefore  fuch  grants  being  }jfc'*f^ti^e'^ 
made  upon  this  foundation,  the  Crown  ou^kt  to  be  privy  to  any  furrendcrur, 
trujl  t9  he  declared  by  the  grantecy  and  the  ability  and  integrity  of  »«  whoic 
fuch  ccfty  que  truft  be  known  and  approved :  be  fides  he  t  nought  jyaj'^sj^^^^^J 
the  note  could  not  be  conftru'd  as  a  prefent  declaration  of  truft,  for  B's  i  J^. 
but  referred  to  a  future  aft.     And  that  the  infolvency  of  A. 
oould  not  aflFe£t  a  matter  of  this  confequepce,  in  which  the 
Crown  and  the  Public  muft  be  contidered  prior,  and  preferable 
to  the  cafe  of  Creditors ;  and  fo  difmifsM  the  bill  brought  againft 
B.    But  upon  a  re -hearing  before  die  Ld.  Chancellor,  his 
Lordihip  tliought  the  note  proper  for  a  prefent  declaration  of 
truft  \  and  that  it  ought  to  be  carried  into  execution :  that  all 
trafts  relate  to  fome  future  a£l  to  be  done,  and  this  does  no 
more.    And  fo  reverfcd  the  decree ;  but  order'd  the  Maftcr  to  • 
make  B.  a  liberal  allowance.    Cafes  in  Chan,  in  Lcnrd  Talbot's 
time.  97*  Trin.  9  Geo.  2.  Bellamy  v.  Burrow. 

(W)  Remedy  for  Recovery  of^  or  to  be  admitted  to 

Offices.     Count. 

I.  A  N  affifc  was  brought  de  libero  tencmento  of  the  office  of  s.  C.  citea 
-^  Filacer y  and  the  plaintifF  made  Its  title  in  its  plaint,  and  I  ^^^j^J^- 
alleged  the  cu/lofn  for  the  Chief  Juftice  to  grant,  feV.  and  that  B.  WebV]^  ^- 
CA.  J.  granted  it  to  him  when  the  office  was  voidj  that  he  was  Cafe— 
admitted  and  Jkvorn,  and  hadfeiftn  by  taking  3  d.  for  a  capias  in  a  j^*^^"  J*^. 
plea  ef  trefpafs  againft  C.  2).  and  Xm  place  where  the  plaintiff  fot  s.  c.  and 
M^  bis  admijfton  to  the  office  was  put  in  view.     But  having  been  fays  that  the 
admitted  Filacer,  he  was  put  out  of  his  office  by  the  Court  for  f'/jfj"^^. 
abfenting  himfelf,  and  letting  his  office  to  farm,  without  licence  ^er  be  in-' 
of  the  Court,  and  one  of  the  defendants  was  put  into  his  place ;  quir'd  of 
but  no  record  made  of  it,  nor  was  he  called  to  anfwer  for  him-  T**'^*"!® 
fclf :  but  the  Ch.  J.  difcharged  him  ex  aflenfu  fociorum  fuorum  having  dc- 
by  parol,  openly  in  the  Court,  calling  the  how  plaintiff  to  him ;  termined 
and  this  bong  well  prov'd,  was  a  good  difcharge,  and  no  caufe  *^*-  S^^J? 
of  affifc.  D.  114.  b.  pi.  63.  Pafch.  2  and  3  P.  &  M.   Vaux  v.  was*raihc/' 
JefltfDy  Lynton  and  Keeble.  «  point  of 

trial  than 
a  judgment*  and  therefore  Ihall  otow  be  in^uir'd  into* 

a«  An  afilfc  vas  brought  in  Middlcfcx  of  the  profits  of  the 

M  3  office 
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.    5^'  of  packing  woolls  &c.  vilthin  the  liberties  of  Londofty  granted 

by  the  King,  by  Norris  v.  Conisbkook,  and  'twas  agreed  5  r. 

that  the  plaint  in  an  aflife  fhall  never  abate  for  want  of  form  ; 

and  therefore,  tho*  the  courfc  is  an  aflife  of  office  or  corody,  or 

common  apprender,  &c.  tojbew  the  dijfeiftriy  and  then  the  title : 

yet  if  he  (hews  the  title  and  then  the  difTeinn,  it  fhall  not  abate. 

9  E*  4.-6.     But  in  thofe  cafes  where  he  makes  title  in  his  plaint^- 

(as  regular! V  he  ought  to  do  in  an  affife  of  office,  corody  &c. 

(yet  fee  Rait,  Entr.  75,  Hors  de  fon  fee,  pleaded  in  part  of  an 

affife  of  rent.  15  E.  4.  24.  or  of  land,  40  E.  3.  38.)  there  be 

ought  to  make  his  plaint  to  purfue  his  title y  as  if  a  grant  be  made 

to  have  the  furveying  and  packing  of  all  cloths  which  (houid  go 

beyond  fca,  he  ought  to  fliew  that  thofe  cloths  of  which  he  was 

oufted  the  furveying,  were  cloths  to  go  beyond  fea.   1.  He  who 

L    ^37   ]  makes  a  plaint  in  an  affife  of  office,  need  not  he^foprecife  infetting 

out  his  title y  as  if  he  was  tofue  againfl  the  King  by  petition  \  for  one 

need  not  make  fo  exaA  a  title  againft  pernors  of  profits,  as 

againft  a  tenant }  and  therefore  he  need  not  fi^ew  who  had  the 

mce  before^  or  that  it  was  an  ancient  office^  9  E.  4.  II.     And  yet 

if  it  was  not  an  ancient  office,  it  ought  to  be  created  and  granted 

by  the  word  Conftituimus  &c.  8  E.  4.  6.  F.  N.  B.  179.  (K)  in 

the  notes  there  (a),  in  the  new  page  416. 

•8  Rep. 47.       J.  If  one  makes  a  plaint  of  an  office^  he  need  notjhew  that  it 

WeSb'f  "    ''  ^^  ^fi^^  rfp^fiU  ^  that  fees  belong  thereto^  8  E.  4.  22.  and  yet  * 

Cafe,  cites    if  it  be  Only  an  office  of  charge,  an  affife  does  not  lie  thereof, 

*7H-8.ia.  27  H.  8.  38.  but  if  he  be   oufted  by  a  pernor,  he  has   hik 

Tit.^Aff! '    remedy  by  fome  original  writ,  according  to  his  Cafe ;  and  fo  'tis 

440.  and     in  cafe  of  a  corody,  F.  N.  B.  179.  (K)  in  the  notes  there  (a), 

V  ^'  Va*  *"^  "^^  P^S^  4*^'  ^*'^*  *7  ^'  ^'  N^P^''*  ^''"'  *^-  5^  ^'^  G^it  of 
4.7  di".    Conft-  27  H.  8.  12.  4  E.  3.  Brief  736,  793,  794. 

the  fame 

Cafes. — ^A.  brought  affife  of  the  o/prr  •/ Afafttr  vftbe  Tenmu  Plates  of  the  fC'iig  *»  Wefimimjter  &c. 
Eypeption  was  taken  to  the  plaint,  becaufe  it  fays  that  the  office  aforefaid  is  an  ancient  office  in  Wcftw 
ninfter  aforefaid ;  and  that  the  King  by  his  letters  patents  granted  &c.  but  did  w^/hruf  that  any 
fTffit  MoMg'd  n  ibefaid  ^<t\  and  that  a  man  (hall  not  maintain  an  alTife  of  office  without  profit* 
according  to  27  H.  S.  11.  But  refolv'd  that  the  plaint  was  good  enough  ;  for  true  it  is,  that  of  an 
office  of  charge  no  affife  lies,  as  is  held  in  30  Afl*.  4.  8  E.  4.  ti.  and  27  H.  8.  12.  and  that 
30  ^flT.  4.  was  affife  brought  of  the  office  of  Meflbr  of  the  manor  of  D.  cum  pertinentiis;  and  there 
Shard  toolc  a  divnfay  hetiuetn  ^naaeUnt  office  mnda  mtttf  office  t  for  in  an  affife  of  a  firuf  office  the 
pjaintiff* ought  to  fliewwhat  fee  or  profit  is  granted  for  the  ezcrcife  thereof;  becaufe  it  cannot  b4rve 
fee  or  frnfit  mpf^rtennnt  tbtreto^  as  an  ancient  office  may.  And  the  plaintiff  had  judgment.  8  Rep. 
45.  b.  49.  a.  b.  50.  Mich.  6  Jac.  C.  B.  Jehu  Webb's  Cafe. 

SP-  8  R«p-  4.  If  he  be  oufted  of  the  office,  then  the  affife  fliall  be  brought 
aiH.e^i'i!  of  the  £^ir/,  f «/» /^r///if /i/nV  ;  for  if  his  plaint  be*  of  the  office 
b.— •8Rep.  and  o{  xhc  profits  thereof,  he  makes  his  claim  of  one  thing  ttuicc^ 
49-  ^»«  and  therefore  his  plaint  ihall  abate,  8  E.  4.  22.  agreed;  and  fo 
Cafercitcl'  "  30  Aff.  4.  for  the  office  off  Mctor.  2.  If  one  be  oujed  of 
10  Air.  4.  parcel  of  the  profits  ofhif  office^  this  may  be  alledged  to  be  an  ou/fer 
S.  P.  by     of  the  whole  office,  if  (he  party  will,  5  E.  4.  8.  per  Cur»    But  if 

S«u  in  Vuch  ^^  ^^^'*  ^^  "^^y  "^^^^  ^^^  plaint  only  of  the  profits  of  his  office^ 
cafe  the  writ  ^nd  if  he  be  oufted  of  parcel  of  the  profits,  he  may  have  an  affife 
fliaii  abate;  ofthoft  profits :  fo  *  if  One  has  a  corody  de  pane  8c  (crvicia,  if  he 
rfcoJer^o^f   ^^  ouftcd  of  only  part  of  the  brea4  &c.-he  Ihall  have  an  affife  o£ 

the 
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dit  whole  quantity  of  bread  for  the  ncceffity,  but  he  need  not  ^  office, 
bring  an  affife  of  his  corody.  22  H.  6.  10.  3  E.  3  Aff.  175.  Jj^^"  *"* 
13  E.  3.  Plaint  23.  1 1  Air.  22.  30  Aff.  4.  And  fo  note  a  divert  parcefthcre* 
Jiiy  between  a  thing  feverabU  and  entire,     F.  N.  B.  179.  (K)  in  of»  ^^  *>« 
the  notes  there  (a),  and  in  the  new  page  416.  wd^'fa^" 

that  with 
Alt  Kcords  S  H.  4.  21.  b.  whtre  in  affife  of  an  office  in  C.  B.  he  made  YiupUintrf  the  office,  mnJt 
f*t^  Mn^wageit  and  <ommodUieM :  and  exception  being  taken  becaufe  it  wu  demandin|  the  fane 
tHia;  twice*  the  plaintiff  faid  he  had  amended  his  plaint ;  for  it  it  no  other  but  0/  tbt  office  of  turn 
pertimentili  s  and  tho*  Pigot  faid  that  then  the  plaint  it  Aot  good ;  becaufe  a  man  iball  not  matntasit 
afifc  of  an  office  without  profit ;  yet  the  Court  as  to  thii  neld  the  plaint  good.   And  with  thit  accords 

$  E.  4.  ).  %%  H.  6.  9.  b.  9  E.  4.  6.  a.  b. f  The  year-hook  it  (meflbr.)    As  li  his  office,  fee 

Acta  171.  lib.  2.  cap.  84. — %  ^*^  i^  ^^  ^  diiTcifed  of  all  the  bread,  he  fliall  not  plead  of  the  ale  ; 
and  if  he  docs,  hie  phintftall  abate  8  Rep.  49.  b.  50.  a.  cites  3  E.  3.  AflUe  175,  bj  Scraopc. 


(X)  Pleadings.  «-(9-  »> 

I.  A  Nnuitv  demanded  by  office  of  Parker  (hip  granted  to  him 
*^  for  life,  the  defendant  faid  that  the  office  was  granted  to 
ihe  plaintiff  ut  fupra,  and  that  fuch  office  had  been  time  out  of 
mind ;  and  that  the  keepers  had  the  keeping  of  the  deer  and  the  wood 
for  the  fame  time,  and  that  from  the  2d  day  of  July  till  the  14/& 
day  of  the  fame  month,  22  favages  were  killed  bv  perfons  un- 
known, in  negligence  of  the  plaintiff.  Arderne  (aid  that  more 
is  in  the  plea  than  need  to  be,  viz.  that  the  l^eepers  had.  the 
keeping  the  deer  and  the  wood  in  park.  For  this  is  intended  in 
the  law  ;  'twas  held  that  neglexit  cuflodire  is  no  good  iifue  \ 
for  neglexit  is  a  denial.  Young,  he  did  not  keep  the  park  for  12  C  1 38  ] 
day  utfupra.  Per  Danby,  this  //  the  better  pleading*  Br.  For- 
feiture de  Terres,  pL  54.  cites  5  E.  4.  26. 

2.  When  one  prefcribes  to  have  an  office^  and  the  profits  thereof.  Where  oq« 
he  ought  to  Jbtnv  it  to  be  an  ancient  office.     Cro.  J.  605.  Mich,  fi^jjj  ^J** 
18  }ac.  B.  R.  in  Cafe  of  Dawney  v.  Dee*  •   iuireyor'by 

grant  fram 
(be  predcccflae-htfiiop  in  fee*  and  averred  that  the  fame  was  anttfttum  officium^  it  waa  held  naught  f 
becaufe  he  claim'd  the  oflke  itfelf  hj  prefcription :  fo  if  one  be  impleaded  in  a  quo  warranto  for  the 
parkitfelf,  itiino  plea  to  Uy  that  it  wai  antiquus  parcut,  but  he  muft  plead  a  prefcription  for  the 
park.  Bat  where  another  thing  h  claimed  as  incident  to  tbefamtt  it  i*  otiierwife ;  aa  where  a  keeper 
thimt  profit  of  a  park  hy  prefcription^  he  alleges  not  a  prefcription  in  the  park*  bat  andautif  parcua 
gtxnenXXy^  Hob,  44.  in  Cafe  of  Cbwpcr  v.  Andrewa.— !•  Rep.  59.  b.  Trio.  1 1  Jac.  The  Biihm 
•f  Salilbury'a  Cafe.  '  ^ 

[For  more  of  £?ifictr  anb  flDffiCCCf  in  general,  fee  attf  OttSt 
JSffiCe,  ^C\2)ai*0?>  and  other  proper  Titles.;] 
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jSDne  €ntin  Conoef  ance. 


S.C. 

YeW.   %$, 
S.  C.  af. 


*(A)  JFbat  is ;  tho*  done  at  fever al  ^imes^  or  confid- 
ing of  fever al  Parts. 

X.  T  F  a  man  has  a  manor  to  which  an  advowfon  is  appendimt^ 
•*•  and  he  makes  feoffment  of  an  aere^  and  afternvards  in  the 
fame  deed  grants  the  hdvowfony  this  makes  the  advowfon  in  grofs  ; 
.  otherwife  ic  would  be  if  the  feoffment  was  made  of  the  entire 
manor.  Per  Shelly,  J.  D.  48.  b.  pi.  3.  Pafch.  33  H.  8.  Anon. 
Mo.  667.  2.  One  note  of  40/.  bv  which  A.  acknowledges  to  have  re- 
ceivcd  fo  much  of  B.  to  the  ttfe  ofC.  and  2>.  and  to  repay  &c.  is 
as  feveral  bills  to  C.  and  D.  in  one  deed,  and  as  divided  debts^ 
firm'diner.  aifd  they  may  fuc  feverally  for  20 1.  Cro.  E.  729.  Mich.  41  and 
^''"T^T  42  Eliz.  C.  B.  Shaw  v.  Sherwood,  als.  Norwood. 

may  be /ir-   ^  ' 

^eral   detds 

coaUiaed  in  mefttce  of  paffhmmt,  Arg,  Ctrt,  T43.  cites  Matthewfon*s  Cafe. 

3.  TI16  condition  of  a  idnd,  and  the  bondy  are  but  one  deed,  and 
the  date  of  the  one  is  the  date  of  the  other.  Cro4  E.  73^.  Mich. 
41  ind  42  EII2.    Forth  v.  Harrifon. 
Ow.  126.         4.  Fine  fur  conufance  &c.  come  ^  eo  &c.  the  conufce  renders  to 
*•  ^'         another  in  tail,  referving  rent,  and  by  the  fame  fine  grants  quod 
tencmenta  prssdida  integre  remanehunt  to  the  conufor  and  his 
heirs ;  refolved  that  'tis  a  reverfion ;  for  being  one  fine  it  enures 
as  if  it  had  been  at  feveral  times,  and  ihall  be  intended   as 
rendring  the  tail  at  one  time,  and  the  reverfion  at  another  time; 
arid  fo  is  the  ufual  courfe  of  fines,  and  fo  it  has  been  always  ex- 
pounded :  but  'tis  not  fo  in  grants  by  deed.  Cro.  E.  792*  Mich« 
4^  and  43  Eliz.  C.  B.    White  v.  Weft,  alias  Geriih. 
S.  C.  cited        J,  Bargain  and f ale  ^  recovery  and  fine  ^  tho'  made  at  feveral  times^ 

To Lwic)cr-  y^^  ^^^y  *^'*  ^y  ^^  mutual  agreement  of  the  parties,  make  Imt 
wentwacer*s  one  aflurance  of  6ne  and  the  fame  manor,  according  to  ope  and 

Cafe. the  fam^  original  ba;rgain  and  contradl ;  and  therefore,  every 

*  Ro^^  ^-  one  of  them  tending  to  perfeft  thp  fame  bargain,  none  of  them 
rowcs  and  fliall  dcftroy  any  part  of  if,  or  fubvert  the  true  intention  of  the 
CurCon  t.  parties  in  any  thing,  but  fliall  be  taken  as  oneaflurance,  made 
rerre^^**  at  one  and  the  fame  time.  2  Ilep.  75.  Hill,  43  Eli:^.  C  B» 
Cr'  |.''43.  Lord  Cromwell's  Cafe, 
s.  c— 


^ '  S .  C .  cited  2  Mo^  r  '3 4*  ^3  %' — ^o-  616.  Bullopk  ▼.  Thoipc  vA  StBndca.«*Mo.  7 1 1. 
L  ^39  J  Bridges's  Cafe. — Per  Trevor  ^h.  J.  11  Mod.  1S4.  in  daWering  the  judgmentof  tfaa 
Court,  in  Caft  ot  Abbot  ir.  Biirtoi^.    ■  ■  i  iG.  ^u.  R,  I?  ^afdl.  <S  Aanip.    LoDd  Atfiun  ▼.  \mA 


€,  A. 


&  A.  made  zfiofffKint  to  B,  and  C.  en  conJitien  to  inffoff^.  S^ 
Ae  deeds  were  all  ready  to  bejeliver^d  at  the  lame  time;  but  it  nap- 

Ced  tliat  B.  and  C.  delivered  their  deedjirjl  to  J.  S.  before  A. 
deGvered  his  to  B.  and  C.  and  in  B.  and  C.'s  deed  was  a  let- 
ter of  attorney  to  one  to  make  livery,  A.  delivered  his  deedy 
and  afterwards  livery  was  made  by  virtue  of  the  letter  of  attor- 
ney. Adjndg'd,  that  the  livery  was  void,  bccaufc  B.  and  C 
had  then  nothing  to  pafs.  Cited  a  Bulf.  304,  Hill.  12  Jac.  Per 
Coke  Ch,  J,  ks  Ld.  Dacrc's  Cafe. 

7.  A  died  declaring  tht  ufes  of  a  Jine\  which  was  then  co-  ^•^-  «r«* 
wnanted  to  be  levied,  and  the  fine  tbd  levied  fever al  years  after ^  are  fi^*^^?*^ 
but  one  affurance ;  per  Croke  and  Montague  5  for  the  execution  between^ 
of  all  tUngs  executory  rcfpeft  the  original  a£i,  and  fliall  have  ^m«ia«*i 
tehtJon  thereunto,  and  all  make  but  one  aft,  tho'  done  at  ^n^i^ 
difercnt  times,    Cro,  J,  510,  512-  Mich.  16  Jac.  B.  R.    Ha-  fame'^Undt. 

tcrgill  V.  Hare.  —4  Mod. 

**  265.  Piidu 

«  W.  &  M.  B.  R.  in  Cafeef  Jonet  v.  Mockj:. 

S.  If  a  provtfo  be  put  in  after  the  In  cujus  rei  tefiimonium^  and 
fubfcribed  to  the  deed  before  the  fealing  of  it,  this  is  then  part 
of  the  deed  ;  if  it  be  after  the  fealing,  yet  it  may  be  as  a  condii* 
tion  annexed  to  the  deed ;  per  Doderidge  J.  3  Bulf.  302.  Mich. 
I  Car.  B.  R.  Thompfon  v.  Butler. 

9-  Three feveral  leafes  by  a  copyholder  in  fee  to  another  for  one 
Jfeareach,  but  two  days  to  intervene  between  the  determination 
of  the  firfty  and  the  commencement  of  the  fecond,  and  fo  be- 
tween the  fecond  and  the  third,  being  all  made  at  one  time^  (hall 
be  intended  one  intire  contrail.  Arg.  and  feems  admitted. 
Cro.  C.  234.  Mich.  7  Car.  B.  R.  in  Cafe  of  Matthews  v. 
Whctton. 

10.  h  feoffment  firft,  and  afterwards  zfine  by  tenant  in  tail,  TPim  ani 
make  but  one  affurance,  and  does  not  operate  by  way  of  releafe  •^*^^*'  * 
or  coAfirmation  only.    Cro.  C.  321.  Mich.  9  Car.  B.  R.  King  perfra^ 

V.Edwards.  ufei,  tho* 

made  atyir. 
orra/twr,  yet  are  ^ut  one  conveyance.  2  Ley.  54.  Trin.  14  Car.  1.  B.  R.  Wluley  v.  Tancred. 
• — ^Mod.  15a.  Trtn.  29  Car.  a.  C.  B.  in  Cafe  of  Addiioo  v.  Oiway.— »J>.  157.  Putnam  v. 
ODoconW 

1 1.  iurrender  and  admittance  to  a  copyhold  (hall  be  accounted 
tCK  intirp  zGty  contrary  to  other  learnings.  Arg.  Sti.  146.  Mich. 
24  Cai>  in  Cafe  of  Barker  v.  Denham. 

12.  ,ii  deed  and  a  wll  conftrued  and  decreed  to  be  as  one  in*  Decreedthat 
tire  prqvifioDy  and  limitotion,  how  portions  fliall  be  raifed,  and  *  jjj'*'*  f^ 
|tt  ii|^|0t  time  paid.  aCban*.  Rep.  i.  20  Car.  2.  Every  v.  Gold.  buconTtin 

Per  Jeftiet' 
C.   1  Ch.  R.  196.  36  Car.  a.  Wbodhall  v.  benion* 

13.  'Tho*  the  limitations  of  the  trufi  of  an  inheritance  and  of  a 
term  ace  by  feveral  elaufes  in  the  deed,  yet  all  muft  be  taken  as 
one  iitiSre  conveyance;  per  Cur.  Ven^  {95.  Fafch.  24  Car.  2. 
B^  R.  j^  Ralph  fiove/s  Cafe. 

14.  Hale 
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3  Buif.  256.       14.  Hak  faid,  xhat  in  1646,  a  Uafefor  ytars  was  affigned,  and 

?ue  Ch!"]!  *^^  '-'''^  ?^''  CMtairdy  and  /«;« £%i  fl/?rr  the  truft  of  the  'whtritmnci 

entaiPd  in  the  fame  manner;  and  it  was  held  by  the  bed  counfel 

then  in  England,  that  tho*  this  was  done  hjfeveral  deedsy  and  of 

ftveral  times  y  yet  being  in  purjuance  of  one  agreement ^  all  this  was 

to  be  taken  as  one  intire  a<^  according  to  the  Cafe  of  17  Jac. 

where  a  fine  was  levied  to  the  leflee  fof  ycaTS»  with  intent  that 

he  ihould  iufler  a  recovery,  which  was  had  the  Term  following, 

and  refolved  that  this  Term  was  not  drowned.     Vent.  195.  in 

Cafe  of  Sir  Ralph  Bovey. 

[    140   ]       15.  A  deed  of  trujlj  a  jointure  deedy  and  articles^  being  all  of 

Ut  Chan,    f he  fame  datty  were  intended,  to  be  executed  at  the  fame  time, 

U*i"  1'  ^  and  to  be  all  as  one  intire  agreement ;  and  therefore  a  recital  in 

14  Car.  2.    the  jointure  deed,  that  it  was  in  coniideration  of  marriage,  and 


Cifc  of  of  4000/.  paid  or  fecured  to  be  paid,  as  the  portion  &c.  could 
b7ci[f  r/  ^^^  ^  underflood  as  any  poGtive  agreement  tor  4000/.  the  faid 
•TAFF,  articles  containing  a  covenant  for  payment  of  2500/.  part  of 
whcirit^rii  the  4000/.  (the  other  1500/.  being  aftually  paid)  and  that  the 
•iilftir  of*  ^^^^  fliould  be  paid  to  the  huiband  (the  plaintiff)  or  his  afligns, 
x'nc  Rolls,  within  fix  months  next  after  fuch  parcnafe,  and  fettlemcnt  as 
toji  two  made  therein  was  agreed,  and  which  was  to  be  within  four  years 
ia^mt*  date*  after  ;  but  the  wife  dying  within  one  month  after  the  marriage, 
txccutrd  at  and  the  hufband  exhibiting  his  hill  for  the  remaining  2500/.  the 
the  lame  J^d  Chancellor,  aflifted  by  Rainsford  J.  difmiffed  the  fame  j  for 
u*c*hi*"?!ic  ^^^  ^^^^  recital,  as  to  the  4000/.  coniideration,  mull  be  ex- 
famt  thing,  poundcd  by  thc  articles,  to  which  it  does  in  a  manner  refer, 
are  to  hr  ^nd  confcqucntly  tlie  huiband  not  Intided  to  thc  faid  2500  /. 
LtriK.!"'  ^"^-  ^cp.  98,  to  102.  HiU.  25  Car.  2.    Cheek  v.  Ld  Liflc  and 

Harvey. 
2  Rep.  74.        16.  A  condiiioH  or  ^^w^  may  be  annexed  to  tn  eftatc /jr  * 
Cfom\vcli*»  ^^'f^f**^  tired  from  that  which  conveys  the  ellate,  but  not  unlefs 
Cai'e-  both  are  fealed  and  delivered  at  thc  fame  time,  and  fo  they  arc 

but  as  one  deed,    Arg.  Vent.  279.  Hill.  27  &  28  Car.  2*  »•  R- 

in  thc  Karl  of  Leicefter's  Cafe. 
2  Lev.  149.  i^,  Apoiver  was  referved  to  revoke  by  indenture  fubfcribed a^id 
rime  ^11^^^  filled  with  his  hand  and  fcal,  and  witncffed  by  three  witncffes, 
wii^fon  r.  He  covenants  bv  a  deed  fealed  and  fubfcribed  as  aforefaid,  to 
iiarrct —  levy  a  fine  to  other  ufes,  and  after  thc  covenant  a  fine  was  levied 
^Trpr^VdiJ  accordingly  j  tlio'  it  was  infilled  that  the  deed  was  made  in  one 
tbr  dcfd  3'Mr,  and  the  fine  levfd  in  another  y  yet  per  tot.  Cur.  the  deed  and 
uhirh  de.  fine  taken  together  M'cre  refolved  to  be  a  good  executiou  of 
^fn!Ve*"    power.    Vent.  278.  Earl  of  Leicefter's  Cafe. 

fine  had  ex- 

tin^uiihcd  the  power,  and  the  deed  had  come  too  late      Adjudged  by  three  ].  againU  one.    Vent. 

56S.  371 .  Herring  v.  Brown. Cumb.  1 1.  S.  C. — Rut  adjudged  coatra  by  fix  J.  and  that  jvdf- 

inenc  rcverfed  ;  bccaufe  thc  cognifor  from  whom  the  eftate  firft  moredwat  more  than  an  ordtoary 
tcr.ant  for  Ut«t  and  had  an  authority  vejitd  with  am  imtrreji,  and  hU  coovcyance  was  voluntary«  and 
d:cJ»  are  to  Ke  governed  by  intention  of  patties.  Citth.  2j.  S.  C— The  deed  that  comes  after  (halt 
be  coupled  wi(h  it,  and  be  ;iccounted  but  one  z&.  Mich.  1691.  Arr,  Ch.  prec.  ^4.  cites  it  as  ad* 

judged. Pari.  Cafes  143.  S.  C.  cited  in  Cafe  ot  Mofley  v.  Jonet.— —  •Fcr  Hale  Cfc.  J- 

Vfuc.  2<^o,  ;p  the  EarJ  ot  Lclccftei'sCafc. 

18.  A 
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iS.  Kjini  and  recovery  and  deed  to  lead  the  ufes  are  but  one  con-  l>cdof  ufet 
▼cyancej  per  Holt  Ch.  J.  a  Chan.  Rep,  434.  in  Cafe  of  Ld  J"'*^/;^^ 
Montague  v.  Ld  Bath.  m^ke  h^l 

one  aiTu- 
noR  t  per  Seroggs.    Mod.  252.  Trin*  29  Car.  1.  in  Cafe  of  Addifon  t.  Ocway. — For  ochcrwife  \m 
aighc  avoid  it  aa  ht  may  a  deed  b)  infancy.     2  Mod.  23  S.  in  mug,  of  S.  C. 

19.  Leafe  andreleafe  arc  but  in  nature  of  one  deed;  per  North 
CL  J.  2  Mod.  252.  in  Cafe  of  Barker  v.  Keat. — ^The  relcafc 
does  not  merge  but  enlarges  the  interell  granted  by  the  leafe. 
Arg.  Facr.  74.  in  Cafe  of  Shortridge  v  Lamplugh. 

20.  Where  an  oB  is  wholly  impetfeU  of  itfclfi  but  is  to  receive  But  where 
its peffeQion  from  afubfequent  a6fj  there  of  ncccffity  they  muft  be  ^^  -^^  *^ 
taken  as  one  intire  conveyance  4  as  a  covenant  to  fufFer  a  re-  j?oV^rfMii- 
coDveyance,  or  levy  a  fine  ;  when  it  is  done  it  is  but  one  con-  ty  to  pafs  aa 
vcyancc,  fo  is  n  covenant  for  further  aJfurancCy  and  ajfurance  after  ********** 
node.  AvlA  there  is  no  incongruity,  that  an  imperfe£l  thing  cxpcSafu- 
ihould  wait  for  its  perfe£tion  from  a  fubfequent  a£l  5  for  nothing  ture  aa, 

^ps  in  the  mean  time  ;  and  fo  ia  Seymor's  Cafe.   lo  Rep.  Skin.  *^°'  '°,5^ 
186.  Trin.  36  Car.  2«  C*  B.  Herring  v.  Brown.  purpofes  \t 

would  paTt 
it  ibonger;  as  in  Sktmor's  Cafe  likewife.  Skin.  186.   Herring  t.  BrotUL- 

21.  Demife  and  re-^mi/e  are  but  one  conveyance  in  the  law. 
Arg.N.Ch.  R.  169.  Mich.  1690.  in  Cafe  of  Baden  v.  the  Earl 
of  rembrokc 

22.  Kfiatute  and  a  mortgage  were  cnterM  into  for  fecuring 
payment  of  legacies  charged  on  landst  to  be  fettled  by  marriage 
articles  &c.  but  it  was  indorfed  on  the  mortgage^  that  the  fame  was 
to  he  vmd  unlefs  the  wife's  eftate  (who  was  then  an  infant)  was 

fettled  on  the  hufband  for  life.  It  was  held  that  the  indorfefnent  [  141  ^ 
on  the  mortgage  was  fufficient  to  difcharge  the  ilatute  and  articles 
alfo,  all  being  executed  at  one  and  the  fame  time^  having  the  fame 
^tnejfesy  and  being  part  of  the  fame  agreement^  and  all  to  be 
look'd  upon  as  but  one  conveyance.  A  Vern.  457.  Hill.  1703. 
Laurence  v.  Blatchford. 

23.  A  bond  was  enter'd  into  by  A.  to  B.  for  his  fon's  fidelity 
2S  an  apprentice,  and  a  covenant  from  B,  to  A,  that  the  fon 
ftould  account  monthly.  Per  iJd.  Wright  this  ought  to  be 
taken  as  one  agreement.  2  Vern.  119.  Mich.  1705.  Mountague 
executor  of  Ewer  v.  Tidcombe  and  Hofkins. 

24.  Fim  and  recovery  to  the  ufe  of  himfeif  for  life,  remainder 
to  his  I,  2,  &c.  fons  in  tail,  remainder  to  the  right  heirs  ot 
the  feoffor.  The  lands  defcended  a  parte  matema.  The  fine 
^■d  recovery  are  to  be  taken  as  one  entire  conveyance,  confid- 
ing of  theie  fcveral  parts,  and  dire^ed  as/to  the  ufe  of  them  by 
the  £une  covenants ;  and  the  heir  a  parte  matema  fliall,  on  the 
deceafe  of  conufor  without  iflTue,  have  the  eflate,  being  the  an- 
cient ufe.    2  Salk.  590.   Trin.  7  Ann.  C.  B.   Abbot  v.  Burton. 

[For  more  of  flDttt  (Cnttrc  CoittJepance  in  general,  fee 
^CtoCC  (C)  pi.  %^vsA  other  proper  Titles.] 


HX  iS>9pti 
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•m 


iS>fptt&exU 


(A)  What  is.     How  it  muft  be  fet  forth,  and  in 

what  Cafes  relieved. 

1.  T  T  wai  agreed  by  tbc  Ld.  Keeper  Coventry  and  the  whole 
"^  Court,  that  if  a  man  did  exhibit  a  bill  againft  another  for 
opprei&on,  and  layeth  in  this  bill,  that  the  defendant  did  opprefs 
ji.  S.  and  C  particularly,  and  an  hundred  men  generally  i  that  the 
plaintifF'by  his  witncflcs  mufi  prcve  that  the  defendant  bath  op" 
prejfed  A.  J?,  and  C*  particularly^  and  fliall  not  be  allowed  to 
proceed  againfl:  the  defendant,  upon  tlie  oppreiBon  of  die 
others  laid  generally,  before  his  particular  oppreflion  of  A.  B. 
and  C.  be  prov'd.  But  if  the  charge  laid  he  general  and  not  par- 
ticular, as  if  the  plaintiff  in  his  Uli  faith,  that  the  dcfead^t 
liath  opprefled  an  hundred  men  generally,  there  he  may  proceed 
and  examine  the  oppreflion  of  any  of  them.  Godb.  438.  pL  583. 
Mich.  4  Car.  in  die  StaivChamber.  Floyd  and  Sir  Tho. 
Cannon's  Cafe. 

2.  Alfo  in  every  opprefpon  there  ought  to  be  a  threatning  of  the 
party  \  for  the  voluntary  payment  of  a  greater  fum  where  a 
lefler  is  due,  cannot  be  faid  extortion.  And  afterwards  die  bill 
was  difmifs'd  for  want  of  proofs  ex  parte  querentis.    Ibid. 

3.  Cofts  were  taxed  at  law,  upon  a  judgment  to  15/.  But  a 
rule  was  made  upon  motion,  that  if  defendant  paid  the  cofts 
taxed,  no  execution  fhould  go  out  \  but  becaufe  the  co/ls  viert 
notfpeedily  paid  the  plaintiff  at  law  took  out  a  Fi.  Fa.  and  levied 
at  one  time  2^/.  and  afterwards  65/.  more,  which  being  oj>- 
preflion,  the  defendant  at  law,  but  plsuntifF  here,  exhibited  his 

'bill  to  be  relieved;  and  the  Court  decreed  the  defendant  to  re- 
pay whateveriie  had  levied  upon  the  plaintiff  more  than  die  15/. 
f  142  ]  for  the  coils  taxed  by  the  fecondary>  and  that  the  Mafter  tax  the 
plaindff's  cofts  to  be  paid  by  die  defendant.  Fin*  Rep.  87. 
Hill.  25  Car.  2.  Sowton  v.  Spry. 

[For  more  of  iSDpprtflicn  in  general,  fee  CjCtattlOn*  tnd 

otbor  proper  Titles.] 


jC>t|ec 
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]0tl)er  Slfttoti  pml^tns* 


(A)  What  (hall  be  faid  other  Adion  pending* 

I.  T  N  attaint  the  Unantpleaded^  that  her  baron^ party  U  tht  vmt% 
^  iki  27  S^temiiTf  jttdgment  of  the  writ,  the  plaintifF  faid 
that  he  was  alive,  and  tiey  had  Jay  crafiif^  fiursjic'  and  at  the  day 
tht  flmntiff  cm^effed  that  the  bar§n  tvas  dtady  by  which  the  torii 
ehiedj  and  m$e/n€  between  the  day  tfthe  death  of  the  baron  and 
arafibi  pwriju?  the  plaintiff  brought  other  attaint  againjl  this  ftwm 
fde^  and  £he  pleaded  that  it  was  pufchafed  pending  the  firft 
vrit,  and  becaufe  xht  judgment  of  the  abatement  of  the  firfi  wrii 
hu  relation  to  the  day  of  the  death,  therefore  the  2d  writ  it  goodf 
which  was  purchafed  before  the  judgment ;  for  the  Jli^  was 
obatedin  law  before.    Br.  Relation^  pL  p.  cites  12  £.  3.  i6« 

2.  Praecipe  quodreddat;  at  Nifi  PnuSi  the  *  defendant  was 
m^mted  and  purchafed  a  new  writ  bearing  tefte  mefne  between  t&r  *  It  lho«1l 
iaj  rfHyi  Prius  and  the  day  in  Bank,  and  this  was  purchafed  pend*  ||^(^>y>tiff} 
ing  the  fiift  wric,  and  therefore  was  abated,  notwithftanding  the  pi.  ,3.^^ 
ja^pnent given  at  the  day  in  Bank  \  for  it Jhall  not  have  relation  to  the  S.  C.-*Br« 

Ntfi  Prius.    Nota.  Br.  Brief^  pi.  44.  cites  40  E.  3-  3S.  ^'^  ^"^  » 

3.  Formedon  againjl  baron  and/erne  and  two  others  who  pleaded  l/c?  ^*** 
to  the  writ,  that  the  demandant  at  another  time  brought  Jcire/aaas 

eptto/l  the  feme  and  the  2  when  the  feme  wasfole,  and  (o  this  writ 
purdhafed  pending  the  other,  judgment  of  tne  writ ;  and  becauf(; 
hf  the  taking  of  uie  baron  by  the  tenant,  the  firft  writ  was  not 
abated  any  more  than  by  feoffment  made  by  the  tenant  to  another 
pending  the  writ,  therefore  the  [fecond]  writ  was  abated 
oy  award,  notwithftanding  that  the  baron  was  not  party  to 
At  firft  writ.  Quod' nota  per  judicium.  Br.  Brief,  pL  45.  cites 
40  E.  3.  44. 

4.  A  man  may  hare  two  writs  of  trejpafs  pending  together. 
Ceiitra  of  debt  and  precipe  quod  redJat,  For  one  may  do  divers 
trefpafles  In  one  d^y ;  out  inafiiop  for  debt  or  land  it  appears 
to  be  one  and  the  fame  thing  upon  the  averment  2cc.  Brr  Brief, 
pL  f  y.  cites  9  H.  6.  50. 

5.  Formedon  of  land  \  the  tenant  faid,  that  the  demandant  had 
brngbtjirmedon  of  loL  rent,  which  is  ijidng  out  of  the  fame  lanJ^ 
nki^ncnt  of  die  writ;  and  a  good  plea,  per  Brian  Juftice ;  for 
Ik  cannot  have  the  land  and  rent  alfo  out  of  it ;  by  which  the 
demandant  £ud,  thzt  the  rent  was  ifiiiing  out  of  other  land  &c. 
Br.  Brief,  pi.  311.  cites  3  H.  7.  3. 

6.  In  C^  die  plaintiff  dedar^d,  that  whereas  16  December, 
it  the  re^ttol  of  the  defeadant|  he  delivered  to  the  defendant  xoo/. 


142   t  .^cf^aftlon  p^nttts. 

Uiht  ufe  of  iht  iefendanfs  father^  the  defendant /remt/V /«  ^^f 
it  at  or  btfort  thefirfi  day  of  May  next  enfuing.  The  defendant 
pleaded  in  bar,  that  plaintiff  had  brought  account  againft  defend^ 
ant  for  the  fame  moneyy  and  coutHid  ofiHoHej  hmPd  lo  D*.cemb*r^  to 
'which  defendant  tendered  his  lanv^  and  defendant  averr'd  that  it 
was  brought  for  the  fame  monejr  and  prayed  judgment,  and  ad- 
judged no  plea  in  bar.    And  in  error  brought  in  B.  R.    Popham 

r  <43  ]  ^3s  at  firil  againft  the  judgment,  but  afterwards  the  judgment 
was  affirmed,  becaufe  damages  are  recoverable  in  Cefe^  hut  not  in 
Account :  and  Popham  mutata  opinione  agreed  to  the  Judgment. 
Mo*  458.  Mich.  38  &  39  in  C.  B.  and  Pafch.  39  £liz.  B.  R. 
Bankbjr  v.  Fofter. 

Vof  13 1.  ^,  A,  leafed  to  B.for  2i  jearSy  and  afterwards  leafed  the  fame 
to  B*  for  lifcy  by  the  words  Dediy  conceffty  dimifiy  {5*  ad  formam 
tradidi.  B.  enter^dy  and  C.  ot/^ed  him.  B.  brought  tvarrantia 
rharta  in  C.  B  and  afterwards  (the  a£lion  in  C.  B.  yet  pending) 
he  brought  an  adion  of  covenant  in  B.  R.  The  defendant  plead* 
ed  this,  and  the  plaintiff  demurred  and  had  judgment ;  for  thefe 
aAions  are  of  feveral  natures.  The  firil  is  rtaly  and  ihaU  bind 
the  land  which  the  leiTor  had  at  the  time  of  the  judgment ;  the 
other  is  perfonaly  and  in  that  he  (hall  have  only  damages.  Ydv. 
J 39.  Mich.  6  Jac.  B.  R.  Pincombe  v.  Rudge. 

8.  If  In  adion  fur  cafe,  the  plaintiff  lays  tvfo  confideratums 
nvhere  there  is  but  one,  or  vice  verfa,  and  it  is  found  againft  him, 
he  can't  be  barr'd  in  a  new  a^ion.  Roll  R.  392.  Trin. 
14  Jac.  B.  R.  per  Coke  and  Doderidge,  in  Cafe  of  Paine  v.  SeU. 

9.  Two  actions  were  brought  at  the  fame  time  fir  fkewage. 
In  one  the  flzinAS  prefcriFd  for  2d.  per  100  to  be  paid  per 
alienigenas ;  and  in  the  other  the  prefcription  was  laid  for  pay- 
ment of  the  fame  duty  tam  per  indigenas  quamper  alienigenas y  and 
the  defendant  averted  that  both  were  for  the  fame  dutyy  and  fo  plead* 
ed  the  one  in  abatement  of  the  other  mutually;  and  fo  they 
were  both  abated.  Freem.  R.  401.  Trin.  1675.  The  Mayor 
and  Commonalty  of  London  v.  B. 

(B)  Pleadings  of  other  ASlton  pending  rf  afupiriour 

Nature. 

I.  T  N  qffife  it  was  agreed  that  it  b  a  good  plm  thai  fhe^almt^ 
^  has  precipe  quod  reddat  ad  terminum  qui  praterut  in  C.  JSF. 
of  the  fame  land  pending  again  (t  the  fame  tenant  to  wlncb  he 
has  appearedy  judgment  of  the  writ ;  by  which  the  pleantijf ftnd^ 
that  he  nvho  pleads  it  is  not  tenonty  but  another  named  in  the  nvrit : 
upon  which  tliey  ^"ere  at  ifiue ;  and  fo  fee  it  is  a  good  pkm  sm 
one  Courty  that  a  writ  of  a  higher  nature  is  pending  ^  it  betweitm 
them  in  another  Court ;  and  he  did  not  fhevs  the  t*ecord  of  ify  and 
yet  admitted  for  a  good  plea.  Br.- Brief,  pi.  aSa^cites  23  Afll'i4« 
.  2.  In  afflfe  it  waft  admkte4  for  a  good  plea^  that  ihe  plaiauff 


flX^et  9ftton  centring.  143 

xl  the  allife  has  writ  ^f  thtry  in  the  pqft  dgainfl  the  tenant  of  th6 
£une  tenements,  in  'which  he  bad  the  w^i;;  Judgment  of  this 
writ  of  a  bafer  nature  pending  the  other  of  a  higher  nature. 
Br.  Brief,  pi.  298.  cites  ap  Afl'.  66. 

3.  Writ  of  entry  in  nature  of  affife  \  i^c  tenant  demanded  judg-  S.  P.  \V\i* 
mcnt  of  the  writ,  becaufe  this  writ  is  purchased  pending  an  afftfeof  ^]'  '7*. 
novel  dijfeifin  of  the  fame  land\  it  was  held  that  where  the  fecond  6?*!  7?  ^' 
writ  is  of  a  more  high  nature  than  thefrft  is,  there  xiitfirfi  writ 

fitaU  abate ^  by  the  beft  opinion  there :  and  per  Cottefmore,  writ 
of  entry  in  nature  of  alhfe,  is  more  high  than  aflife ;  for  rdeafc 
of  a£lions  perfonal  is  a  good  bar  in  qfftfi ;  and  aflife  lies  againit 
difleifor  and  tenant,  and  writ  of  entry  in  nature  of  aflife  lies 
againft  the  tenant  of  the  fninktenement  only.  Br*  Brief,  pi. 
17.  cites  9  H.  6.  50. 

4.  In  formedon  the  parties  were  at  ijfue  \  the  tenant  f aid  that 
efier  the  lafi  continuance j  the  demandant  has  brought  ogainfi  him 
wit  of  entry  in  nature  of  affife  of  the  fame  iandy  to  which  writ  the 
tenant  is  ejfeign^d:  and  demanded  judgment  of  this  writ  of 
formedon :  And  per  Newton  &  Fulth.  Becaufe  the  formedon 
is  more  high,  therefore  it  is  the  better  plea,  to  abate  the  writ 

of  entry,  to  fay  that  the  deptandant  has  formedon  pending  &c.  by  [    144  3 
viiich  the  tenant  waived  this  plea*    Br.  Brief,  pi.  189.  cites 
aa  H.  6.  35. 

(C)  Pleadings  of  other  Anions  pending  in  another 

Court. 

I-  T  N  aflife,  the  tenant  faid  that  after  the  lafl  continuance  the 
^amtiff  had  brought  writ  of  right  agninfi  him  of  the  fame 
lafid  in  the  Tjourt  of  the  Lordy  to  which  he  has  appeared  \  this  is  a 
good  plea  to  the  writ  of  aflife,  per  Birton,  which  Hill  Juilice 
denied,  unlefs  the  mife  be  joined  there.  And  -fo  fee  that  by  ano- 
ther writ  brought  in  another  Courts  that  writ  (hall  ceafc. 
Br.  Brief,  pi.  150.  cites  21  £.  3.  25. 

2.  In  aflife,  the  tenant  faid  that  the  plaintiff  at  another  time 
brought  affife  againfl  him  in  the  King^s  Bench^  which  was  ad' 
j^ri^d  till  noiv ;  and  this  writ  is  purchased  pending  the  other, 
judgment  of  the  writ  \  the  plaintiff  faid  that  the  Kin^s  Bench 
vas  removed  into  another  county^  ^J^^fi  this  affife  difconitnued  \  and 
yet  becaufe  he  confefs'd  that  this  aflife  was  brought  pending 
the  other,  the  writ  was  abated.  Br.  Brief,  ph  284^  cites 
25  AiT.  5. 

3.  In  trefpafs  in  J5.  R.  ofheafls  taken  it  is  a  good  plea  that  the  *  S.  P.  per 
plaintiff  has*  replevin  pending  oi  the  fame  taking  in  C.  B.  to  ^'^b^^^S^^/- 
which  he  has  appeared ;  judgment  of  the  writ  5  quod  nota :  and  J|,  ''?/^**  * 
fo  fee  that  a  man  may  plead  to  the  writ  in  one  Court  by  record  cites  za  H. 
pending  in  anotberCourt;  and  fo  fee  that  in  debt  in  the  oneCourt,  ^'  '^  ~r 
ttif  a^ood  plea  that  be  has  the  like  action  pending  in  another  ^^/  ^rit 

Court   li/dftinuc- 


144  ^^^  ^ftlon  pntdltig. 

ff^*^  ef  Court  of  the  fame  debt,  to  which  the  plaintiff  has  appeai^d^ 

thofe  4{jffr«i 

frcferfj  in  Uie  plaintiff;  cootnry  of  writ  of  trdftfi ;  Per  Kewtan  Ch.  J*  Nott  eke  ^hnrilf. 

llr.  ibid. 

Br.  Dette*  4.  D^t  upon  a  bond  e{  20  L  in  Banco^  the  defendant  Jaid  that 
yl.^5.  citei  jj^  jj^  another  a^ion  of  the  fame  debt  pending  yet  i/f  the  exchequer 
Upon  an  fV  ^j^  ^i/^  judgment  of  the  writ ;  and  a  good  plea;  per  Mowbraj 
deiitatux,     and  Finch,  clearly,  tho'  it  be  in  another    Court.    Br.  Brief, 

«t  ti«^  PJ-  <5S.  cites  43  E.  3.  27- 

in  abate- 
ment another  action  depending  for  the  fame  nutter  ;n  \}it  Excht^wer,  and  doth  not  fay,  Aat  the 
^aintiflT  has  declared  thereupon ;  thii  it  naught )  hreaufe  ii  can*t  he  traverfed,  tvhether  it  he  fir 
ihe/ame  matter  vr  n;    JL  P.  R.'y.  cites  M«  7  W.  B.  R.  and  Sparhe's  Cafe.  5  Rep.  6i. 

S.  C.  cited  j^,  Debt  upon  an  obligation  in  Bank  \  the  defendant  pleadecl 
fn^^^rric's  ^  ^^  ^"^^^  thTit  fach  another  plaint  is  brought  againfl  him  in  Lon^ 
Cafe  —To  don  tkpon  the  fame  obligation  upon  which  they  are  at  iffuey  which  is  yet 
an  adionof  pending ;  judgment  &c.  Thim.  rul'd  the  defendant  to  anfwer» 
2^^^,  Br.  Brief,  pi.  107.  cites  7  H.  4.  8.. 

'lia  a  good 

plea  to  fay  there  ia  another  adion  depending  In  tbt  Ccmrts  mt  Wtfimlnjkt  for  the  fame  mattar )  ia# 
that  there  is  an  a^ion  in  an  inferiour  Courts  is  not  good,  wilefx  judgment  he  g/veti.  So  in  an  aAioa 
oftrefpafsy  after  the  plaiatiif'^bas  declared  *tis  a  good  plea.  R.  S.  L.  7.  cites  5C0.  6x. — lodeb. 
affumpfit  (or  horfe-meat*  defendant  pleaded  an  9&\on  pefrJ/ng  in  the  Sheriff  rf  London'*  Cvmrtfir 
the  fame  canfe ;  and  held  no  plea*  becaufe  an  afiicn  pending  in  an  inferiour  Court  is  no  bar  to  an 
action  in  a  fuperionr  Court  for  the  fame  caofe.     12  Mod.  204.  Mich*  10  W.  3.  Brtniby  ▼•  Gold. 

S.  P.  Br.  6.  Debt  upon  a  bond  in  Banco,  and  counted  that  it  was  made 
^i^^^tes  ^^  London ;  Pafton  pray'd  judgment  of  the  writ,  for  he  has  a 
3  H.  6.  i^. plaint  upon  the  fame  bond  '^ct  pending  in  N.  by  which  hefufp^fes 
A  39*  the  bond  to  be  made  in  iV.    £t  non  allocatur ;  n>r  it  is  out  of  the 

cafe  of  two  ctEiiom  pending  together ^  for  it  ought  to  he  in  em  emd 

the  fame  Court ;  and  it  is  no  eitoppel,  for  the  other  oB'ton  is  ^nljfap^ 

pefaL    Br.  Brief,  pL  8.  cites  3  H.  6.  1$. 
S.  P.  ibid.      •  *].  In  afffcy  if  the  tenant  pleads  that  plaintiff  has  writ  of  a  Ingber 
^^  yt  D    nature  pending  againfl  him  in  C.  5.  of  the  fame  land^  there  if  mey 
2^^.  are  at  tjftie  that  nofucb  record^  the  tenant  may  have  it  certified  by 

[   145    ]  certiorari  into  Chancery,  and  fent  to  jhem  by  mittimus;  and 

fo  fee  that  it  is  a  good  plea,  tho'  it  be  in  another  Coorc 

Br.  Brief,  pi.  416.  cites  F.  N.  B.  244. 
S.  C.  cited  8^  A.  brought  adion  upon  the  cafe  for  trover  andconverfioa 
and  Eyre\  ^^  ^^'  ^"  ^*^  Excheauer  againfl:  B.  The  defendant  pleaded  diat 
faid  that  the  plaintiff  had  other  aflion  upon  the  cafe  pending  im  B*  R^fir 
i^e  general  the  fame  trover  tsfc.  and  that  this  fuit  was  profecuted  pending 
the*  iar^**^  ^^  Other :  judgment  of  the  bill.  And  upon  a  demurrer  it  was 
ihaii  not  be  refolved  per  tot.  Cur.  that  the  bill  (hall  abate,  ift,  becaufe  of 
J^«  7**^  ^^  maxim,  Nemo  bis  vexari  debet  jji  conflet  Curi^  quod  ft  pr^  tarn 
«ufe  of  Tc!  ^  ^^^  ^^/^-  2.  That  tho'  the  firft  adion  was  in  another 
tion$  but  Court,  viz.  in  B.  R.  or  rice  verfa,  yet  the  plea  is  good.  But  a 
then  it  mufl  („}(  brought  prior  ia  an  inferior  Court,  (hail  not  sibat^  die  wric 

M^f€ar  tpat  ^  bwWldlt 


• 
bnntdit  tn  any  of  the  Courts  at  Weftminfter.    5  Rep.  6t.  a.  '*«  <^»*'-'. 
6j.  a.  Mich.  32  &  33  EUz.    Sparry's  Cafe.  jS^^i^V 

ofibe  caufet 
Uijurifdiahn^  tnd  that  it  will  not  be  fo  intended,  unlefs  pleaJed.  (C.  B.)  Dudfield  t.  Warden.-— 
Legatee  Infant  Ju*d  in  the  Ecc/Jla/Hcm/  Ccutty  and  pending  thit/ited  in  Cbattcery^  and  aliow'dj 
far  tliti  is  moll  tor  his  fecurity.    i  Ch.  Cafes  85.  Hilt.  53  ft  34  Car.  1.  HoWell  v.  Waldioa. 

9,  If  two  aftions  arc  brought  i«  different  Courts  upon  the  fame 
p'^mijey  xho*/or  different  f urns ^  the  one  a£^ion  may  be  pleaded 
in  bar  of  the  other.  10  Mod.  2851  286.  B.  R.  Aylwood  an4 
WooUey*s  Cafe. 

(D)  Pleadings  of  other  A<5Vions  pending  againft,  dif^ 
ferent  Perfons  for  the  fame  Thing, 

1.  'T'Rtfpafs  of  taking  his  horfe  \  the  defendant  faid  that  the  '"  ^efp^ft 
^    plaintiff  has  replevin  pending  of  the  fame  taking  againft  the  J[^*^  ^^^ 
ma^  and  commonalty  of  D.  and. he  is  one  of  the  commonalty ;  judg<«  depending 
mcnt,  if  to  the  writ  of  a  more  baf«  nature  &c.  and  no  plea  for  the  fame 
widiout  faying  that  he  was  one  of  the  commonalty  the  day  of  ^^*  ""* 
tbc  caption  &c.    Br.  Brtef,  pL  433*  cites  8  H.  6.  27*  wbcre^heU 

are  mo  ««r# 
dfftniantx  in  tht  rtf  levin  than  in  the  trefpafs\    R.  S.  L.  7.  cites  S.  C% 

i.  If  a  man  {Mt%  fcire facias  in  B.  R.  ngainft  A.  and  B.fuppofing 
tltm  to  he  tenants f  and  another  fcire  facias  in  C.  B,  ^gninft  C.  and 
D.fuppo/tng  them  to  be  tetiants  of  the  fame  landy  the  fuing  of  the 
one  writ  ihall  not  abate  the  other..  Per  Cur.  Br.  Brief,  pi.  412. 
circs  II  H.  6.  43. 

3.  Precipe  quod  reddat  againft  tenant  for  term  of  life  of  the 
\vi\^,  and  ajjother  pr/ecipe  of  the  fame  land  againft  him  in  reverfton 
BSfemour  of  the  profits  \  and  the  tenant  for  life  prafd  aid  of  him 
in  reverfton^  ivho  joined  in  aid^  and  pleaded  this  matter  to  the  writy 
bccaufe  the  demandant  has  two  writs  pending  againft  him  of 
the  fame  land ;  and  it  is  adjudged  in  the  books,  that  the  vouchee 
flail  plead  fuch  pleas  in  abatement  of  the  writ ;  and  yet  the 
opinion  of  all  the  Juftices  of  Bank  was,  that  the  writ  is  good^ 
for  he  is  not  tnvice  vexed  by  the  aEl  of  the  demandant ^  but  by  his  own 
a8hy  the  joining  in  aid;  for  he  is  at  liberty  to  join  or  not,  but 
upon  a  voucher  he  is  compel?  d  to  join  ;  but  per  Keeble,  the  vouchee 
fcall  not  have  fuch  plea,  for  he  is  not  twice  vcx'd  by  the  aft 
of  the  demandant,  but  by  his  cfJlateral  covenants  And  fo  of  the 
tenant  by  refceit  and-  garniihee.  '  Br.  Brief,  pi.  196.  cites 
ij  H.  7.  8,  9. 

4*  An  a£lion  of  trefpafs  was  brought  againfl  tvoo^  they  both 
pkad  in  abatement  afiother  aBion  of  trefpafs  depending  againfl 
we  ttknf  for  the  fame  trefpafs.  Holt  Ch.  J.  doubted,  but  the 
other  three  J.  inclined  that  the  pleA  was  good  as  to  both  the  de-* 
icadtets.  Carth.  96.  Mich,  i  W.  &  M.  B.  R.  Rawlinfon  v. 
Orict  and  Benfon. 

V«.  XVL  N  (E)  III 
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(E)  In  what  Cafes  it  is  a  good  Plea. 

I 

In  aflife  it  i.  T  F  a  man  iringsaffife^  and  malcci  his  plaint,  and  after  hrings 
that^hfs^^-  another  affifc  of  the  fame  land^  and  //«  M^  o«^  wr//  />  tJ  greater 

jife  h  fur^  quantity^  as  one*  plaint  contains  /^ofoot  6ic.  and  the  other  loo 
tbafedfend-  foof  •  yet  thc  Writ  fliall  abatc  5  quod  nota ;  and  this  fcems  to  be 
*ISifioV[be  ^y  appearance  to  the  firft  writ,  as  appears  by  thc  plaint. 
fame  /amJ,    Br.  Brief,  pi.  269.  cites  12  AfT.  i. 

ifthepUtfit 

be  not  mad*  im  tbejirft  affife  s  for  a  man  does  Dot  know  of  what  tenements  he  will  m«kc  his  plaiaL 

Br*  Brief,  pi.  271.  cites  14  AIT.  7.—*^$.  P.  ibid.  296.  cites  29  AS,  40.—*  Orig.  is  (pUct.} 

2.  A  man  brought  aj/lfe^  and  pending  this  the  tenant  infeojfed 
tke  plaintiffs  and  afier  the  plaintiff  brought  another  affife  agatnftthe 
fame  feoffor y  who  pleaded  that  this  affife  is  ptsr chafed  tending  the  firft^ 
&  non  allocatur  5  for  by  the  entry  of  thc  plaintiff /^  take  the  livery 
the  firft  affife  was  abated ;  and  fo  fee  that  an  entry  fhall  abate  a 
writ  in  facb,  and  upon  this  the  writ  was  awarded  good. 
Br.  Brief,  pL  302.  cites  3c  AfT.  4. 

3.  In  trefpafs  of  taking  his  iheep,  it  is  no  plea  to  the  writ^  thai 
l>e  has  writ  of  detinue  pending  of  the  fame  fheep^  to  which  he  has  ap^ 
/^jr^-J,  judgment  &c.  fed  non  allocatur ;  becaufe  they  are  net  of  one 
and  the  fame  nature.  And  fo  fee  that  he  faid  that  he  had  ap- 
peared to  the  other  writ ;  for  othenvife  it  may  be  taken  in  his 
name  by  covin }  and  by  action  of  trefpafs  nothing  (hall  be  reco- 
vered but  damages  \  an4  by  aflion  of  detinue,  tlie  thing  itfclf. 
Br.  Brief,  pi.  62.  cites  43  E.  3.  23. 

^ut  contra  4.  Scire  facias  in  Banco  tc  repeal  letters  patents^  the  defendant 
^'  l^uLn^  pleaded  to  the  writ,  becaufe  the  plaintitFhad  another  fcirc  faciat 
^*'  vly  0/  pending  there  of  the  fame  matter.     Huls  faid,  this  is  no  mat-« 


recovi 


landt  &c. ,  ter ;  for  a  man  may  have  as  manifcfthofe  writs  as  he  will  to  repeai 
Or'  -i^i^tn  ^po^^^^*    Br.  Brief,  pi.  103.  cites  3  H.  4.  6. 

man  mmy  he 

t^vicf  damaged.    Br.  Ibid. — Bur  tvbere  it  U  net  to  recff^'rrany  tbiigt  but  CoTCpeal  a  thi0g»  aa  heit^ 

there  a  man  may  have  two  writs  ptr.diug  together  j  (ji^od  q^xre.    Br.  Ibid. 

Br.  Eftop-  5.  If  I  hxingformedon  of  fhe  gift  of  N,  and  after  bring  ano/tt'r 
J5^*  P^'  ^'  writy  and  make  another  conveyanccy  thc  firfl  aftion  is  no  eftoppcl  j 
6.  c3.Con.  per  Babington;  nota.     Br.  Eiloppel,  pi.  i^  pites  3  H.  6.  15.  39. 

tra  per  I'ort.. 

in*ron,  that  if  a  man  brings  an  action  «*fr^rr/ aennft  me,  and  conveys  hy  W.  T.  h'tsfmrhtTy  «in# 
brings  •iher  aSiion  agaiafi  me,  and  cimveys  hy  T.  i*.  bitfatbtr,  the  ufer  t>f  (lie  |uft  adioo  flttil  b« 
an  clh>ppel. 

So^  if  y.  P.  hringi  an  affhn  apinft  me.  and aj/er  declaratiM  madele  hri^gs an&tfer  a^/*ji againft 
me  hy  name  e/T,  r.  the  ufer  of  the  fiift  action  may  be  pleaded  by  way  «JF  dftoppel|  per  Polt.  Br« 
£ijioppe],  pi.  90.  cites  %i  H.  6. 53.  '  ' 

<$.  A  man  may  have  a£lion  againfi  tw§'  by  fevered  pr^tcipes^  mr 
zQXonftmul  Isf  fiml  i  for  he  cannot  recover  out  qnce,  and  he 
who  has  not  die  land  may  difclaim  or  plead  npatenure.  fin 
Maint^paxKe  de  .^rief^  pi.  30.  cites  4  H.  6*  14.  15. 


iDtl^er  Z&ion  penningr.  1 14$ 

7-  Debt  for  falary  in  the  art  of  limner  for  a  year  \  the  defendant 
fild,  thftt  at  another  time  the  fume  plaintiff'  bt^ught  another  writ  of  . 
debt  rf  the  fame  duty  returnable  iic.  ana  this  writ  was  pttrchafed 
^dmg  the  other  writ ;  judgment  of  the  writ.  Per  Martin,  this 
ha  good  plea  in  every  cafe  where  the  deniand  is'certain  ;  as  in  prae- 
cipe quod  reddat  of  a  carve  of  land,  or  the  like  ;  but  in  trefpafs 
It  is  no  plea  ;  for  tlie  damages  are  uncertain,  &  tota  Curia  con- 
cordat.    Br.  Brief,  pi.  211.  cites  4  H.  6.  19. 

8.  In  debt,  the  cafe  was  that  a  man  granted  an  annuity  ofloL 
per  ann.  folvend'  &c.  and  that  tf\\,  be  arrear  at  the  day,  that  he' 
fiall fQffeit  10/.  nomine  paenet ;  he  brought  writ  of  annuity,  and 
recovered  the  annuity ;  the  defendant  brought  writ  of  error^  and 
removed  the  record,  and  pending  this  the  grantee  brought  writ  of  [  147  J 
debt  of  the  penalty  in  C.  B.  and  the  defendant  faid,  that  there  is  a 
writ  of  error  pending  of  the  principal  annuity  \  and  becaufe  the 
plaintiff  had  the  deed  to  (hew,  and  this  penalty  is  not  any  part  of 
that  which  was  adjudged  in  the  firfl  aclion^  therefore  per  judicium 
the  defendant  was  awarded  to  anfwer  over.  And  fo  fee  that 
tho*  no  writ  of  debt  lies  of  the  anrtuity  fo  long  as  the  annuity 
continues,  yet  writ  of  debt  lies  of  the  penalty  •,  for  this  is  not  a 
thing  which  fhall  continue,  unlefs  by  laches  of  the  grantor  \  but 
where  a  man  recovers  land  and  damages  in  praecipe  quod  reddat, 
and  the  tenant  brings  writ  of  error,  the  demandant  cannot  have 
adion  of  debt  of  the  damages  upon  the  record  pending  the  writ 
of  error ;  for  this  action  is  rounded  upon  the  record,  but  the  ac- 
tion upon  the  principal  cafe  is  founded  upon  the  deed,  which  can- 
not be  damn'd  becaufe  the  annuity  continues;  and  in  the  pleading 
of  this  matter,  the  defendant  demanded  judgment  if  the  Court 
would  take  conufance.     Br.  Dette,  pi.  106.  cites  4  H.  6.  31. 

9.  Where  a  man  pur  chafes  two  writs  of  debt  &c.  returnable  at  ^^jf  f^* 
9neand  the  fame  day^  and  the  defendant  appears  to  ^(?/A,.both  (hall  ^  Cur* 
abate;  per  tot.  Cur.  quaere  inde  -,  but  contra  if  he  appears  but  to  Br.  Ibid.^ 
one.   Br.  Brief,  pi.  17.  cites  9  H.  6.  co.  .     -*"''  '^hw 

"^  t  man  pur* 

charcf  fw  ^rittuf  one  and  tbrfame  nature^  tie  one  after  the  othtr^  there  the  feemiJhaU  mmateg 
per  tot  Car.  Br.  Ibid. — But  it  a  man  potchal'es  tvfo  writt,  the  one  in  one  Cyttrt,  and  the  other  in 
*stber^  he  Qull  not  plead  thcAne  in  abatement  of  the  other ;  but  //  he  recwen  und J'uet  execMtl§m 
foM  the  emtf  he  Ihall  plead  it  in  the  •ther ;  per  Babinfton.   Br.  Ibid. 

10.  If  one  writ  of  contpiracy  he purchafed pending  another  writ 
of  the  fame  coftfpiracy^  yet  it  (hall  not  abate ;  for  feveral  confpira- 
Cie5  may  be  in  one  and  the  fame  day ;  and  therefore  he  pleaded 
Qot  giiilty*     Br.  Confpiracy,  pi.  18.  cites  19  H.  6.  34* 

11.  In  forger  of falfe  deeds  the  defendant  demanded  judgment  ThcRcport- 
rf  the  writ ;  becaufe  the  plaintiff  had  a  like  writ  of  the  fame  *;;'  '^  ^ 
forgery  of  deeds,  to  which  pe  had  appeared^  and  this  writ  purchaf-  61.  b.  in 
ed  pending  the  other  ;  for  the  writ  in  this  cafe  is  general,  quare  ^'*  **'"'• 
4iverfa  falfa  fatla  fabricavit,  or  quoddam  falfum  faftum  fabrica-  thtscrfcMd 
fit,  and  the  defendant  has  not  pleaded  that  the  plaintiff  has  counted  the  Cafe  %i 
m  the  firfl   writyfo  that  the  certainty  may   appear  \  for  which  S  "•  7-  »S- 

fcafoa  Newton    compared   it  to  the   wiit  of  trefpafs,   and  ^^^^  ^ 

M  %  awarded 
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that  the  di-  awardtd  the  defendant  to  anfwer*  c  Rep.  6i*  S.  cites  aoH* 
'^fj^    6.44.b.4J.». 

two  cafrt  is, 

that  in  this  cafe  it  i«  parcel  oftbefka  to  tbt  tvrft  that  the  plaintiff  bad  irclarei^  by  which  htt  hii 
Vi«<le  the  thing  ceruia;  but  in  the  Catr  of  5  H.  7.  1 5.  it  w^i  not  p^ccl  of  ihc  plea  that  the  plaiouir 
had  counted.     But  that  the  principal  Cafe  of  5  H.  ?•  1 5.  was  affirmed  to  be  good  Uw. 

Thii  cafe  i^.  In  trefpafs  Upon  J  if.  2.  the  defendant /i/rf,  that  the  plaint 
bT  the  Tea-  ^Iff  had  another  writ  funding  of  the  fame  enit-y  upon  thefiattite  *9f 
fon  of  this  8  H.  6.  and  averr'd  that  all  was  one  and  the  lame  entry ;  and  no 
cafe,  which  plea,  per  Cur.  becaufe  ttothivg  is  to  be  recovered  but  domngesj  and 
h^'e'bccn  ^^  land,  as  in  pracipe  quod  reddat^  and  diverfe  entries  may  be 
miibken  by  made  in  one  and  the  fame  day.       Br.  Brief,  pi.  317.  cites 

the  reporter,    e  H.  7.  IC. 

3ris  utterly 
enieJ  ty  :Be  Ccurt  \  it  being  faid  th^t  becaufe  diverfe  trefpiffes  may  be  done  in  one  aad  the  fame 
day,  therefore  it  is  no  plea  (as  there  it  is  faid)  in  trefpafs  that  other  adlion  is  pending  &c.  for  the 
f^me  trefpafs  ;  for  by  the  fame  reafon,  affer  the  piainltilT  has  recovered  in  trefpafs,  and  brings  aAioa 
for  the  fame  trefpafs  again,  the  defendant  cannot  aver  that  ail  is  ior  u%e  and  the  fame  tiefpa£u 
5  Rep.  61.  b.  ia  Sparric's  Cafe. 

S.  P.  For  1 2.  In  trffpafi  it  Is  no  plea  that  the  plaintiff  has  another  jLvrii 

*^Xs^m*^"  £/"'''^/fA  of  the  fame  taking ;  per  Newton  Ch.  J,     Br.  Brief,  pL 

?^    made'^     I.87.  citeS  22  H.  6.   J  5. 

upon    one 

day,  (juod  nota;  never  chef  efs  where  he  fays  that  thtfUinuffSatdfclanJimtheJfrJtattiWt  hh 

a  good  plea  per  22  H.6.  fo.  52.  ^uod  miruxn !  therefore  %^*a^  b^ne.     9r.  Trefpafs,  pi.  3(5.  cim 

19H.  6.  3j. 

[  148  3  14.  "Where  a  man  purchrfes  two  writs ^  and  the  defendant  aprx 
Contrtiifbe  pears  to  bothy  there  the  fecond  /hall  abate  tho*  the  frjl  abates^  or  thaf 
^'^'^rTdtou'  ihe  plalfai/f  be  nonfuited  in  the  firfl  i  becaufe  a  m^nfhall  not  be^ 
%r}t,  Br.  ^  iitjice  vexed  for  one  and  the  fame  tlmv^mul  Iff  fnneL  Br.  Brief, 
IbiJ.  per      pi. •255.  cites  39  H.  6.  12.  by  Prifot  an4  Dj^nbY  and  tfie  bell 

ihe  hell  opioioi). —  ^fd  this  is  ^vbere  the  demand  is  certain  ;  but  contrg^hftt  tht •  dfm^»d  Im  «»• 
eer:aiMt  as  in  trrfjjjSy  uJJ^fe  Sic  Itfute  plaint  ard  count;  for  thcfc  a:e  not  certain  before  pbint  of 
count.  Br.  Prief,  pi.  255,  cue;  39  H.  6.  '2.  by  Piifol  and  Danby  and  the  beft  opinion. — 5  Rep.  6i. 
^parrie's  Cafe. — *  5  {ilep.  61  •  Mich.  32  &  3  3  Elif.  in  the  hiche<|uer.     SparrieS  C^f- 

hvtifhfap^  15.  But  where  a  man  has  two  ajjlfes  pending^  and  is  demanded 
f'^rjio^tif  ^„jjj  nonfuitedin  ihe  one^  and  appears  to  the  other,  now  the  fecond 
Juin?,*and  (hail  not  abate  where  he  is  nonfuited  before  appearance  in  the  frfl  ^ 
after  is  non^  fof  certajnty  does  not  appear  before  the  plaint  \  by  Prifot  and 
fujted  rn^the  Danby,  apd  the  beft  opinion.    Note  ^e  diverfity.    Br.  Ibid. 

there  the 

fecond  (hall  abate,  by  IMfpt  and  Dapby  and  the  beft  opinion*  jupd  nota.  Br.  Ibid.— ^irf  per  AfliefoQ 
and  Moyle,  thU  islnfla  ual^  and  po;  jn  pleaperfonal  j  and  &  tn  plea  per/onal  it  is  noptea,  if  hadoca 
'  nvt/ay  that  tbtjirj}  %urit  isyei  pending  i  qusrre  inde  ;  for  the  belt  opinion  was,  that  it  fiull  abat^ 
tho*  it  be  not  yet  pcudin?,  fot  the  caufe  abovefaid.  Br.  Brief,  pi.  2J5.  dtes  S19  H.  6.  12  — Aai 
fuch  another  cafe  was  in  the  fame  year,  fo.  39.  where  the  greater  opinion  of  tne  C(kuit  wa|  dear 
With  I^rifo^  as  heie  ;  tjuod  nou  benf>  ^uia  bonus  cafus.     IJud. 

J 6.  The  ancient  difference  in  our  books  is  between  wrilt  which 
comprehend  certainty y  as  in  debt,  detinue  ^c.  and  writs  which  con^ 
prehend  no  certainty,  as  nfjife,  trefpafs  isfc.  For  in  writs  certain^ 
(whe^ev  real,  perfphalj  cr  nti^t)  it  i^  a  good  plea  to  fay  that  the 
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writ  Is  ^tfrdiafed  pcnditig  the  other.  But  ifl  writs  real  or  pcr- 
fonal,  where  no  certainty  is  contain'd,  it  is  no  plea*  But  in  affife^ 
irefpafs  tfc,  afiir  plaint  or  count  made  (which  plaint  or  count 
reduces  the  generality  of  the  writ  to  a.  certainty)  then  writ  pur^ 
chafed  after  fuch  plaint  or  count  fhall  abate.  Mich«  32  & 
33  Eliz.  in  the  Exchequer*     5  E.ep.  61.  Sparry*8  Cafe. 

17.  And  fo  it  iSf  tho'  one  a^ion  he  in  C.  B.  and  the  other  in 
B.  R.  But  otherwife  it  is  if  a£):ion  of  debt  be  brought  in  Lon« 
don  or  Norwich  or  any  other  inferior  tourty  and  after  in  C*  B. 
In  this  cafe  the  fuit  in  C.  B.  which  is  a  more  high  courts 
which  is  purchafed  pending  the  fuit  by  bill  in  an  inferior  court 
Ihall  not  abate.     5  Rep«  62.  Sparry's  Cafe. — cites  7  H.  4.  8.  a. 

fHi  6.  15.  a.  b.  Vid.  43  E.  ^.  22.  27.  and  7  H.  4.  44.  a.  b. 
ermimgham's  Case.  But  it  is  faid,  9  £.  4.  53.  b.  that  all  the 
King's  Courts  at  Weftminfter  have  been  time  out  of  mwd,  and 
fo  no  man  can  know  which  of  them  is  the  moil  ancient.  Ibid* 
in  the  Exchequer. 

18.  Nemo  debet  bis  veuari^Ji  cornet  Curia y  quod  fit  pro  una  Js* 
eaixm  caufa*    Vid.  Maxims. 

(F)  Pleadings.     How  the  Pleading  muft  be. 

I.  f^nf^irac^  agaillft  2,  eo  quod  ceperttnt  20  impes  felonice^ 
where  per  Forfcu  it  Oiould  be  cepiffent^  &  non  allocatur  \ 
but  the  writ  awarded  good,  for  it  agrees  with  the  indiSlment ;  by 
which  dicy  faid  that  it  was  purchafed  pending  another  writ  of 
the  fatne  confpitacy,  judgment  of  the  writ,  &  non  allocatur^ 
no  more  than  in  trefpafs,  for  20  trefpaifes  or  20  confpiracies 
may  be  made  in  one  day  and  place.  Br.  Brief,  pi.  177.  cites 
19  H»  6.  34. 

2*  In  trefpafs  the  defindanf  faidy  that  the  plaintiffs  had  another 
vnrit  pending  againfi  him  of  the  fame  trefpafs^  upon  which  he  has  de^- 
^areif  judgment  of  the  writ.  Afhton  faid,  this  is  no  plea  if  he 
Aw  not  feey  that  he  recovered  and  ft/ d  execution^  And  the  Court 
awarded  that  the  writ  (hall  abate,  quod  mirum !  for  tlie  contrary  f  140  j| 
feems  to  be  law.    Br.  Brief,  pi.  191.  cites  22  H  6.  52. 

3.  In  appeal  the  defendant  faid,  that  the  plaintiff  has  another 
fi^eal  pending  of  it^  of  a  prior  date^  which  is  of  record  here, 
judgment  of  the  writ ;  and  no  plea,  without  faying  that  the  pining 
tif  appeared  to  it  \  for  it  niay  be  done  by  covin  of  a  ftranger  &c. 
Br.  Brief,  pi.  467.  cites  7  H.  7.  6. 

4*  A.  quare  impedit  was  brought  againfi  the  bifhopy  and  after- 
wards another  was  brought  againjl  the  bi/hop  and  incumbent y  who 
plead  the  other  aAion  againft  the  bifhop  only,  and  tliat  the 
difturbance  in  either  declaration  is  one  and  the  fame.  The  plain- 
tiff t^^m/  that  the  fir II  writ  was  brought  for  another  difiurbance^ 
fadtranerfes^  abfque  hoc  that  they  are  oiie  and  the  fame  impedi- 
noit.  9Ut  upon  demurrer  it  was  adjudged  a  good  plea  in 
abatement  \  for  thd'  the  prefentation  and  difturbance  are  both 
fS  ^eftioni  yet  the  preftntation  is  the  main^  and  the  dijurbance 
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only  as  acce^ry,    BrownL  163.  Trin.  X4jac.  Bedford  (£arf}r. 
Bifliop  of  Exeter. 

5.  In  an  a£lion  of  debt  tarn  quam  upon  a  penal  itatute ;  the  de* 
fendant  pleaded,  that  there  was  another  depending  for  the  fame 
thing,  and  becaufe  he  did  not  fay ^  that  the  other  ivas  depending 
before  this  ^as  brought^  it  was  held  to  be  no  plea ;  for  perhaps 
after  this  was  brought,  the  fame  term  the  defendant  might  pro-* 
cure  fome  fraud  covcnoufly  to  profecute  another.  Freem* 
Rep.  400.  Trin.  1675.  Hutchefon  v.  Thomas. 

6.  Cafe  againft  B.  K.  by  a  lursng  name.  The  defendant //am/- 
ed  in  abatements  Thereupon  tlie  plaintiff,  without  proceeding 
further,  brought  a  new  aSfion  again/l  him  by  his  right  name^  to 
which  defendant  pleaded  another  atlion  pending.  And  per 
Holt  Ch.  J.  the  plaintiff  (hould  havcdifcontinued  the  firfl  aftion, 
but  it  will  be  too  late  to  do  it  now ;  for  the  difcontinuance  will 
relate  only  to  the  time  of  its  being  enter'd  on  record ;  fo  tliat 
nul  tiel  record  will  be  againft  him  \  for  it  was  pending  at  the 
plea  pleaded.    1  Salk.  329.  Hill.  2  Ann.  B.  R.  Knight  •  Cafe. 

7.  In  indebitatus  ajfumjjit  for  goods  fold  and  deliverM  the  dc-* 
fendant  pleaded,  qu^d  ipfe  ad  narrationem pr^diilam  refp^ndere  twn 
debet i  becaufe  there  is  another  action  pending  ex  eadem  caufa  in  C  B* 
Per  Cur.  This  is  not  a  demurrer  to  your. declaration,  or  a  plea 
in  bar,  but  in  abatement  of  rhe  declaration,  and  refpondeat  ut^ 
terius  was  awarded.  6  Mod.  157.  Pafch.  3  Ann.  B.  R.  R6w«^ 
(Ion  V.  Combat. 

8.  In  action  on  tlie  cafe  for  fevcral  promifet  for  wort  and  ta» 
hour  done  in  the  parijh  of  St.  Mary  le  Bowy  London^  the  defendant 
pleaded  in  abatement,  that  xh^  plaintiff  had  libel:  ed  in  the  AdmiraU 
ty  for  the  fame  caufe  of  action.  But  upon  a  demurrer  it  was 
ruled  according  to  Sfarry's  Case,  that  the  defendant  ihould 
anfwer  over,  the  priority  of  fuit  in  an  inferior  court  being  no 
plea  to  an  action  brought  in  any  of  the  Courts  at  Weflminftcr. 
And  Eyre  Ch.  J.  faid,  that  the  general  rule  is,  that  a  party  fliall 
liot  be  twice  vexed  for  the  fame  caufe  of  adion ;  but  then  it  mufi 
appear  that  the  Court  which  was  firfl  poffefs^d  of  the  caufe  had 
jurifditlioHy  and  that  in  this  cafe  the  caufe  of  a£lion  mud  be 
taken  to  have  arofe  where  it  is  laid,  viz.  in  London,  that  being 
not  contradi6tc(l  by  the  plea;  that  nothing  /hall  be  intetided  within 
the  jurifdiSIion  of  an  inferior  court  but  what  is  averred  fo  to  be^  and 
therefore  it  not  being  averred  that  the  caufe  of  a£tion  here  arofo 
fuper  altum  mare  it  muft  be  taken  that  the  Admiralty  had  no  juri£» 

diclion  thereof  5  that  the  pica  does  net  aver  that  the  plaintiff  bad 
declared  in  the  Admiralty,  and  therefore  it  being  in  uifty  the  d^ 
wnand  is  not  reduced  to  a  certainty^  and  then  it  cannot  be  faid 
whether  it  is  the  fame  caufe  of  a'ftionor  not.  And  Fortefcue  J. 
faid  it  was  within  the  rule  of  Sparry's  Cafe,  which  he  faid  wa« 
never  denied.  Gibb.  313,  314.  Irin-  5  Geo.  2.  C  B.  Dud- 
field  y.  Warden. 
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t)toerfeer0  of  tl^e  ]poot. 


(A)  Appointed  who ^  by  wbom^  and  bow. 

t.TpHE  Jufticcs  of  the  Peacct  who  have  the  appointing  of  ^ 

OYcrfecrs,  muft  be  careful  to  choofe  fuch  men  as  in  every  , 
town  arc  fitted,  viz.  fubftantial  pirfons  who  have  competency  of 
wealth,  wifdom  and  a  good  confcience.     And  they  muft  be 
iiuJbQlders  and  noifojourners  however  otherwife  qualified.     Dalt, 
Juft.  J 16.  chap.  73.  L  2. 

2.  By  Stat.  43  Eliz.  overfeets  of  the  poor  muft  be  appointed 
^7  Ae  2  next  Juftices  of  Peace ;  and  per  Holt  Ch.  J.  an  appeal 
viB  not  lie,  but  Eyre  J.  doubted.  Carth.  161.  Mich.  2  W.  &  M. 
B.  R.   The  King  v.  Moor. 

^  3.  A  citi^^n  if  London^  who  had  a  countryhntfe  at  H.  and 
lived  in  it  in  the  Summer,  was  chofe  overfeer  of  the  poor  there; 
kut  the  Court  difapprovcd  it.  Carth.  i6i.  Mich.  2  W.  &  M. 
B.  R.  The  King  and  Queen  v.  Moor. 

4.  Two  Juftices  made  an  order  for  J.  S.  to  take  upon  him  the  Nelf.  Juft. 
oiBcc  of  overfeer  \  exception  was  taken,  i .  That  it  did  not  appear  |*"^^  fl!!! 
fcy  the  order  tbai  J.  S.  nvas  an  inhabitant  or  houjekeeper,    a.  That.  juft.  Cafe. 
m  order  appointed  him  &oe^'feer  of  that  part  ofthepar'ijh  that  lies  in  Law  aj. 
Middle/ex^  (the pari/b  extending  into  London  and  Middle/ex.)  The  f  sh^;5r' 
Court  fccm'd  to  think  the  appoiiitment  ought  to  have  been  for  p^ad.  Juft. 
the  whole  pariih,  and  afterwards*  they  might  order  him  to  mcd-  ^4.  ciiej 
die  only  with  fuch  a  divifion.  6  Mod.  77.  Mich.  2  Ann«,  B.  R.  ^  ^' 
St.  Andrew's  Parift's  Cafe. 


(B)  jT^eir  Power. 

i.'T'HE  church-wardens  and  overfeers  may,  by  and  with  the 
confent  of  two  or  more  Juftices  of  Peace  (whereof  one  to 
be  of  the  quorum  &c.)  within  their  refpeftivc  limits  where  there 
arc  more  than  one,  or  if  but  one,  then  by  his  confent,^?/  upf  ufe 
and  occupy  any  trade  y  mx/lery  or  occupation  ^  for  the  Jetting  on  work 
only  and  better  relief  of  the  poor  of  the  pariih,  town  or  place 
Wicre  they  are  overfeers.    Dak.  Juft.  2i4.  cap.  73.  f.  6, 

2.  Churchwardens  and  overfeers  may  make  a  rate  of  them-  Snltbecon- 
felves.    2  Salk.  531.  Hill.  2  Annsc,  B.  R.  Tawney's  Cafe.  ^'^^  ^r, 

^^  '  '  Juihcct  of 

^ucc,  tad  if  refused  to  be  paid)  may  be  diftraincd  for ;  and  there  ought  to  be  n  montbiy  rate%  tie* 
emk  of  yotMian  clvtufiof.    6  Mod.  9S.  Hill.  %  Aans,  B.  Ra  S.  Ct  by  name  of  the  Qucea 

N4  3.  It 


is^t  ismftp^  fit  ^  9mi 

3.  It  18  dtfcrettmarj  in  ovcrfccr  to  prtnnde  neceffaries^  or  fiof 
weekly  rates.  Jinft.  Cafe  Law  231.  cites  2  Shaw  140*  and  Style 
246. — 2  Shaw's  Prad.  Juft.  32.  cites  S.  C.  (but  Style  is  mif- 
cited.) 

4*  5  Geo.  I.  cap,. 9,/.  i.  cnafts,  That  it /hall  he  lanuful  for  the 
church-'Wardens  or  overfeen^  nvhere  any  ivjfe  or  children  jball  be  lefl 
'  by  their  hujbands^  fathers  or  tnothersy  on  the  charge  offuch  parijb^  by 
warrant  or  order  from  any  two  Ju/Hcex  ofPeace^  tofeijtfo  much  of  the 
goods y  and  receive  fo  much  of  the  annual  rents  and  profits  of  the  lands 
offuch  hujbandyfather  or  mother^  asfttch  Juftices  /ball  direSyfor  the 
aifchargeaftheparijhfor  the  provxdihgforfucb  wife  i^c.  which  order 
being  confirmed  at  the  next  quarter  fejjtonsy  the  Ju/lices  at  fucb  feffions 
I  Ijfl  ]  may  make  an  order  to  difpofe  offuch  goods  hyjale  or  otkerwife,  afid 
to  receive  the  rents  and  profits  ^c.for  the  purpofes  aforcfaid. 

5,  9  Geo.  cap.  7.  f.  4.  cnafts.  That  the  church-wardens  atid- 
cverfeersy  with  the  confent  of  the  parifhioners  or  inhabitants  in  vcfiry 
may  purchafe  or  hire  houfes  in  the  parifb  faV.  and  contra^  tvitb 
perfons  forthe  lodgings  maintjiining  and  employing  fuch  poor  in  their 
parifbes  is^c.  as  Jhall  deftre  relief  \  and  if  any  poor  perfon  Jhall 
refufe  to  be  lodged  in  fuch  houfe^  he  fball  be  put  out  of  the  hooks y 
ana  fhall  not  be  intitled  to  relirf:  and  two  or  more  fuch  pari/bes 
(ffc.  with  like  confent f  with  the  approbation  of  a  Jujlice  of  Peace 
dwelling  in  or  near  fuch  parifh  &c.  may  unite  tn  purcbqfing  orr 
lAringJuch  a  houfe :  and  the  church^uardens  and  overfeers  of  any 
parifb  isfc.  Hvith  the  like  confent  \^c.  may  contra^  with  the  church^ 
v/ardens  and  overfeers  of  any  other  pnri/b  ^c»  for  the  lodgings 
maintaining  or  imploying  of  any  poor  perfons y  bfc.  provided  that  no 
perfon,  his  apprentice  or  children ,  Jhall  acquire  afettkment  in  the  parifh 
•  iSfc.  to  which  they  are  removi'd  by  virtue  of  this  adt. 


•Orir. 

Church" 
waidens.— 
Nell.  Jutt 
rjK.  cites 

S.  C. 

J  iiV.  Cafe- 
Ltv  131. 
cites  S.  C. 
and  Black. 
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(C)  Orders  of^ufikes  &c.  as  to  Overfeers. 

t.  npHE  Juftices,  by  the  general  words  of  the  ftatute^  have 
^  power  to  name  overfeers  iu  all  pariJheSf  which  mull  extend 
to  extraparochial  places y  as  well  as  to  parilhes  iu  general;  for 
where  there  is  the  fame  iacoiiveiru  nee,  it  (liould  be  fubjecl  ta 
the  control  of  the  Juftices,  and  mcft  of  the  Forefis  in  England 
are  extra- parochial,  but  they  ought  to  maiatain. their  own  poor. 
Nelf.  Juft.  539. 

2.  Three  Juftices  took  the  account  of*  overfeers  &c.  of  T. 
for  the  year  1697.  and  adjudged  that  there  was  thereupon,  due 
from  them  to  the  parifliioners  of  T.  6q1  8  s.  10  d.  for  the  re^ 
payment  xhsxcoi  to  the  fuccceding  overfeers  for  the  year  1698)  the 
Jufiiies  made  an  order  \  to  which  it  was  excepted,  that  the  Juftices 
had  no  power  to  make  fuch  order,  but  only  to  iiTue  warrants 
to  dtftrain  ;  but  the  Court  ruled  the  order  to  be  well  made,  and 
confirmed  the  fame.     2  Salk.  484.  Hill.  10  W.  3.  B.  R.    The 

'  Church-wardens  of  TopQiam's  Cafe. 

15.  xkm  S.  c. 


3*  Twts  moved  to  quafli  an  lorder  of  fcffions,  wliicif  was 
V!OBiti9  fay  a  fttrge9n*s  Mi,  who  haA  curedapoor  petfoh;  and 
irged  that  the  Juftices  have  no  power  to  make  fuch  an  order, 
for  'twas  trying*^  quantum  meruit.  Holt  Ch.  J.  If  a  furgeoa 
care  a  fick  perfoirthat  is  poor,  he  muft  have  his  a^ion  again/l  the 
^verfiers.of  the  partfii,  and  then  the  JufHces  snake  an  order  to  reim'* 
krfi  tie  overfeers  i  but  they  can't  make  fuch  an  order  as  this| 
for  an  a£Hon  is  the  froper  courfe.  Therefore  quafhed.  1 1  Mod* 
178.  Trin.  7  Ann.  The  Queen  t.  Inhabitants  of  Bclzim  St. 
Paul's. 

4*  Upon  complaint  of  A.  executor  of  B.  overfeer  of  Tliamc 
in  the  year  1699.  and  that  he  had  expended  the  fum  of  16  L 
in  the  exeoition  of  ^his  office,  and  is  not  yet  reimbursed,  the 
Seffions  order'd  all  parties  concerned  to  attend  three  Juftices.  and 
ihcy  to  report  it  to  the  next  feiTions,  who  reported  that  the  fum 
of  1 6 1,  was  a£^uaUy  laid  out,  and  that  it  has  not  yet  been  re- 
psdd ;  and  that  it  ought  to  be  paid  to  the  executor.  The  Juftices 
at  the  feffions  confirmed  the  faid  order;  which  order  was  quaflied 
in  B.  R«  for,  i.  the  overfeers  are  not  bound  to  lay  out  money  out 
^ their  own  pockets ;  for  there  is  a  remedy  given  by  the  ftatute^ 
ra,  by' weekly  taxation;  and  no  rate  can  he  made  to reituburfe 
them,  and  it  was  adjudged  in  *  7o*wnly^%  Cafefozhe  years  ago,  *  Vidc(B}. 
where  a  mandamus  went ;  but  upon  the  return  it  was  held  ill,  T^T'^V* 
and  quafli'd.     And  the  ftatute  gives  no  provifional  remedy,  but  taWs.  c 
iays  if  there  be  any  money  left  in  the  hands  of  the  overfeer,  it  Jhall 
he  tranfmiited  over  to  the  fuccejfor.     Beiides,  in  this  cafe  there  [    15^  J 
would  be  a  great  inconvenience ;  for  the  money  in  this  cafe  has 
been  due  thirteen  years  \  and  a  perfon  who  is  now  become  a 

Erifliioaer,  would  be  liable  lo  contribute  to  a  debt,  when  per^ 
ps  he  then  lived  40  miles  off:  and  per  Powis  J.  thofe  ought 
only  to  be  contributory  who  were  livers  there  the  year  before, 
and  none  elfe.  Poor's  Settlements  48.  pi.  71.  Mich.  1%  Ann. 
S.  R.  The  Inhabitants  of  Ware  v.  Petit  £xecutor  of  Towp. 


fd)  Orders  of  Juftices  &c.  as  to  Overfeers  Accounts. 

I.  /^Verfecrs  upon  fummons  gave  a  general  account  of  receipts 
^^  and  difburfements,  but  refufing  to  give  a  particular  ac- 
count, or  to  produce  the  books  by  which  they  received  the 
mouies  on  the  rates  aflefs'd  &c.  two  Judices  commit  them  till 
ihcy  ihettld  make  a  true  account  &c.  Per  tot.  Cur.  The  Juftices 
have  no  authority  to  commit  in  this  manner  by  the  ftat.  43  £1.  * 

becauie  an  account  was  eonfefied  to  have  been  rendred  &c. 
5how.  39S-  Pafch.  4  W.  &  M.  The  King  v.  Carrock.  ^ 

a.  (Jver£Bec  may  be  committed  rill  he  accounts  by  the  ftat.  An  oferfe^ 
43  EJ.  Arg.  Comb.  30^.  Mich.  6  W.  &  M.  in  Clerk's  Cafe.,     l^\^^lf 

and  Holt 
Ch.  J.  faM 

1^  an  indiftoent  at  feffioBs  feem'd  to  be  within  the  diredion  of  the  ftatute.    Conk.  374.  Trin. 

^W.  !•  Tfat  Ku|  f«  ibBUXOfigs.-- A-S.  C  arguedi  but  adj^inatur.  5  Mod*  lyg.'Pi— ^a  Shaw*t 

Praa. 


H*  itwttmi  tit  tie  ptuXi 

ft%/BL  JtA.  3 1.  <{|et  $«  C-AhHt.  Jaft.  539.  dm,  S.  €^^2  8lum*$  FMfiL  Juft.  ?$.  dttt  1  C^i* 
}iaL  Caft  tiw.  15ft.  cites  S.  C. 

irrff.  Jdt        2*  A  mandamus  was  gratlted  to  two  Juftices  of  Peace  01* 

'  S^  C.""*    43  ^^i^  commanding  them  /e  rom/)^/  the  precedent  overfeers  of  the 

s  Shaw't      pooif  of  the  parifh  of  A*  to  come  to  an  account  wirh  the  prefent 

Fraa.  Juft.  overfeers ;  and  this  writ  was  quaftiM,  I .  becaufe  the  account 

$.*€.— Vuft  ^  43  ^^^-  ^^  '^  ^  given  to  two  Juftices,  and  not  to  the  fuc- 

Cafe  Law.    cceding  overfeers.     2.  Two  of  the  perfons  named  in  the  writ, 

%%%.  citea    whom  the  Juftices  were  to  compel  to  come  to  an  account,  dcr 

*    •  not  appear  to  have  been  overfeers.     2  Salk.  525*  Hill.  13  W.  3. 

B.  R.  Anon. 

4.  Juftices  of  Peace  arc  not  abfolutc  judges  of  accounts  oi 
overfeers  of  poor,  but  an  appeal  lies  from  them  to  the  Sejfions^  in 
cafe  of  overcharge  or  other  wrong  j  but  Juftices  may  audit  thd 
account  of  the  overfeers  before  the  year  be  out,  in  cafe  he  be  not 
turned  out  before  that  time.  Per  Cur.  I2  Mod.  j6o.  Midu 
10. W.  3-  Anon. 

5.  The  defendant  being  overfeer  of  the  parifli  of  Wcftburf 
in  the  county  of  Wilts,  and  his  accounts  being  allowed  and  cm^* 

firmed^  feveral  years  after  the  parifli  appealed  againft  his  ac- 
counts. And  per  Cur.  The  a£l  of  parliament  being  filent  a^ 
to  the  time,  the  parifh  may  appeal  at  any  time.  Poor's  Settle* 
meats  83.  pi.  110.  The  King  v.  Bouen. 

(E)  Punijhed  or  aided. 

•Thit  mall  I.  T  F  tlie  ovcrfeers  and  churchwardens,  or  cither  of  them  fliall 

JayT'tfter^  ^'f^fi  '^  ^^^  »"^  7*^^^  ^  ^^^  '^^^  perfeft  *  account  to  the 

tut  end  Qf  Juftices  of  Peace  of  all  fuch  fums  of  money  as  they  hare  rc- 
•*»«  y**'»  ccivcd,  and  of  all  fuch  ftock  as  they  have  in  their  hands,  any 
^er^over-  ^^^  JuJHces  may  commit  them  to  the  common  gaol,  there  to  re- 
feenare  ap-  main  Without  bail  till  they  have  made  a  true  account,  and  fatif- 
jointed,  fied  and  paid  (to  the  new  overfeers)  fo  much  of  the  faid  fum 
Ibid,  injhe  ^^^  ^q^l  as  upon  the  faid  account  (hall  be  remaining  in  his  (or 
S.  P.  Nelf.  their)  hands  &c.  f  And  if  they  make  ^ifalfe  account ^  they  may 
[  '53  ]  be  bound  over  to  the  aiTifes  or  feftions,  and  there  an  indiAment 
jitft.  S3^-     may  be  preferred  agaiuft  them.    Dalt.  Juft.  224.  cap.  73. 

t  Shaw't  Pnft.  Juft  32. 

S.  P.  Welf.       2.  Alfo,  if  any  of  the  overfeers  &c.  (hall  refufe  or  deny  topaf 
Juft.  5jl.     2XiA  deliver  over  to  the  new  overfeers  the  arrearages  (fum&  of 
money  or  ftock)  which  (hall  be  in  their  hands,  and  due,  and 
behind  in  their  account  to  be  made  as  aforefaid,  any  two  fuch 
•  Juftices  of  Peace  may  make  their  warrant  to  the  prefent  orfubfe- 
'  quent  overfeers  &£.  or  any  of  them,  to  levy  the  fame  h  di/lrejt 

andfale  of  the  offenders  goods,  rendring  to  the  parties  the  over- 
plus ;  and  in  defect  of  fuc^  diftrefs,  any  two  fuch  Juftices  o£ 
Peace  may  commit  him  or  them  to  the  common  gaolj  there  to 

remain 


feottm  tritlioat  bail,  antil  payment  or  ddiverj  of  the  faid  Aim^* 
trrearage«^»  and  (lock  be  made*    Dak.  Juft.  224.  cap.  73. 

3.  An  in^Bmtfit  of  the  orerfeers  of  the  poor  was  taken  he-«  %  sii«w'# 
fore  the  Juftices  of  the  borough  of  Reading,  far  not  gathering  ^«^.  J«A 
fiveral  fums  <f  money  taxed  on  fiveral  ^  the  inhahitants  therein,  s*c"***- 
being  certain;  exception  was  taken  thereto,  fed  non  allocatur,  ibid.*  15. 
but  Sic  parties  ordered  to  plead,  having  notice  of  the  perfons  ^'•^'^^^ 
lax'd.   3  Keb.  49.  pi.  24.  Trin.  24  Car-  2.  B.  IL  The  King  v.  Hlfij  ,"7 
firown  &c.  ^  cjw  5i  cl 

4.  An  overfeer  was  indited  for  not  obeying  an  order  of 
feflions  concerning  the  fettlemcnt  of  a  poor  man.  Cumb.  213. 
Trin.  5  W.  &  M-  The  King  v.  Pope. 

5.  Overfeers  and  church*wardens  were  indlBedfor  not  moling  Caftfc.  sf^ 
aratet§reimburfe  the  conjiablesy  according  to  the  Jlatute  14  Car.  2-  ^'  ^* 

of,  1 2*  Exception  was  taken,  that  the  ftatute  only  enables' 
them  to  do  fo  by  the  word  (niay)  but  does  not  require  it  of  them 
as  a  duty,  (6  that  they  are  punifhable  for  the  omiflion  ;.fcd  non 
alkx:ztur ;  for  where  a  ftatute  dire£ks  the  doing  of  a  thing  for 
the  fake  of  juftice,  or  the  publick  good,  the  word  (may)  is  the 
fame  as  {Jball).  2  Salk.  609.  5  W.  &  M.  B.  R.  The  King  and 
Qoeen  v.  Barlow. 

6.  An  ovcrfeer  charged  theparj/h  fa^v  with  3 1,  for  putting 
out  an  apprentice,  and  his  accounts  are  allowed  by  two  Jufticcs^^ 
but  in  truth  the  apprentice  was  not  put  out  at  all ;  the  parifli' 
complain  to  the  SefflonSf  and  they  order»  that  the  late  overfcer 
ibould  refay  the  3  L  fo  fraudulently  obtain'd,  with  cofts  &c^ 
Per  Eyre  J.  This  order  cannot  be  maintained ;  for  the  feflions 
have  no  jurifdidion,  but  there  may  be  another  remedy  by  in- 
didment  &c.    Cumb.  287.  Trin.  6  W.  &  M.  B.  R.  Anon. 

7.  If  overfeers  of  poor,  being  convened  before  two  Juftices 
to  make  their  accounts^  do  refu/e^  the  remedy  is  to  appeal  to 
Quarter  S^jffions.  Per  Cur.  12  Mod-  251.  Mich.  10  W.  3.  Anon. 

8.  An  ovcrfeer  difiurfed  his  own  money y  and  tuns  turned  out  of^yioA,  97. 
Ins  office  by  the  Juftices  before  the  end  of  the  year,  fo  that  he  loft  {J'V  T^ 
the  opportunity  of  making  a  rate  to  re-imburfe  himfelf.  A  man-»  Queen  ▼. 
damus  was  granted  for  making  a  rate  to  re-imburfe  him ;  but  tittiepoit. 
per  Holt  Ch.  J.  a  mandamus  does  not  lie  in  this  cafe,  but  only  to  \\^li^^ 
raUe  money  for  the  relief  of  the  poor,  nor  can  they  make  a  rate  s.  C.  citei 
otnerwife.     The  a£l  of  parliament  is  exprefsly  fo,  and  muft  be^i^ci/Mi^iac* 
purfuM ;  and  per  tot.  Cur.  the  mandamus  lies  not ;  and  fo  it  5Skh  ^^fl 
fras  quaihed.   2  Salk'  531.  Hill.  2  Ann.  B.  R.    Tawny's  Cafe.  Geo.  The 

King  v.  R«« 
tktrktth  PtfiA.— Ncir.  Tuft.  53S.  cirfrsS.  C— a  Sbtvr's  PniA.  Juft.  t(A.  cites  S.  C— 10  Mod.  204. 
II  Ana.  B.  R.  W«re  ParUh's  Cafe.— R.  S.  L.   5  Vol.  24.  cite<  S.  C. 


I 

9.  An  overfeer  is  net  bound  to  lay  out  money  till  he  has  it  i  but  Nelf.  Juft. 
if  Ke  does,'  he  muft  make  a  new  rate  for  the  relief  of  the  poor,  |3^  f|^ 
and  out  of  that  he  may  retain  to  paj  himfelf;  and  in  the  cafe  a'shaw't 
tbore,  the  overfeer  having  trufted  where  he  needed  not  to  have  ^rta.  Juft; 
done  fo.  Holt  faid,  he  had  not  purfu'd  the  means  the  ftatute  ^^^^^^* 

St  biatg  and  they  could  not  relieve  hun.  2  Salk.  53i.Tawny's  l!  5  Voil 
e.  24.  citet 

10.  On  ^'  ^- 


* 

ITdf.  Juil.  to.  Oft  appeal  from'  albwofice  of  overfiers  accmnts^  SeffiOHf 

If  g'^*  °^^^  execute  their  judgment  in  the  facme  manner  a*  two  Jufttce# 

s'sbaw'i  ought  to  do,  viz.  by  fencUng  firft  their  proceft  to  diftrein,  and 

PnA.  Juft.  on  return  thereof  that  there  is  no  diftreis,  dien  to  commit  him# 

Vi',^^  2  Salk.  533.  Mich.  4  Ann.  B»  R.  The  Queen  ▼.  Hedges* 

Ibid.  35* 

tkc*  S.  C.«-IL  8.  L.  5  Vol.  25»  sS.  cttn  S.  C— Juft.  Cafe  Um  aji.  cites  S.  C. 

ML  Cd^        II,  If  the  overfeers  make  an  unequal  rate^  they  may  be  tniiBed 

limVc.   ****  ^"^^  ^^^  **'    ^  Shaw's  Praft.  Jult  43.  cites  i  Keb.  173* 
[but  there  is  no  fuch  point  there.] 

12.  An  overfeer  not  accounting  is  to  be  committed  till  he  does 
aeewntf  and  not  till  he  be  delivered  by  due  courfe  of  law  ;  fo  he 
cannot  be  indidcd  for  it.as  the  other  is  his  fixed  punifhment  by 
(tatute.  Juft.  Cafe  Law,  232.  cites  Black.  225. 

[For  more  of  JlDtjerCeer^  of  t^e  ^or  in  g^nenil,  iec  IKatcifo 

&CfllonjS»  and  other  proper  Titl^} 


iDion  9(t. 


(A)  Own  h€i.     Binding,  or  relieved  againfi^  in 

what  Cafes, 

!•  D  ENTfuJpended  by  an  entry  was .  ordered  in  equity  to  be 
-*^  paid.    Totb-  234.  cites  30  or  3 1  Eliz.  Tamworth  ▼. 
Tamworth. 

2.  By  21  H.  8. 4.  that  executor  that  proves  the  will  fiiall  felt 
|he  land.— -When  he  fells,  if  he  hinfelf  has  any  right  to  the  lemd 
by  him  fold f  his  right  is  not  gone  by  that  ftatute.  Arg,  Godb. 
319.  Fafch.  21  Jac.  in  Cafe  of  Shemeld  y.  RatcUfie* 

3.  If  annmijjioners  of  bankrupts  fell  the  bankrupts  land^  end  onft 
has  right  to  the  land  fold,  his  right  is  not  eztincl.  Ai^.  Godb. 
319.  in  Cafe  of  Sheffield  v.  Ratcliffe. 

4*  Land  was  mortgaged  in  fee^   the  mortgagee  enters  00 
the  eftate,  and  dies   feifed«     The  widow  of  Uke  mortgagee' 
brought  writ  of  dowtr  againll  the  heirs^  and  after  claims  tit 

PMTtg0ge 


Ma  9&  t  >54 

^flgt  money ;  and  decreed  accordingly,   a  Chan.  Cafes  2M, 
.  a8  Car.  a.  Noy  v.  Ellis. 

5.  Land  legatees  and  money  legatees  decreed  to  abate  inp^^'Om 
ttr^fif  notwithflanding  an  agreement  to  tie  contrary,  2  Chan. 
Rep.  I55*  31  Car.  a.  Sois  v.  Marfli. 

6.  llie  heir  apparent,  and  one  ivho  afterwards  became  ^V 
fills  in  tie  life  ef  tbe  anceftor^  and  receives  the  money;  xht 
anceftor  dies,  the  heir  is  decreed  to  convey.  2  Chan.  Cafes  i  la, 
Trin.  34  Car.  a.  Clayton  v.  Duke  of  Newcaftle. 

7.  A.  on  marriage  of  his  fon  articled  to  fettle  an  ejlate  tail^ 
fohere  he  intended  only  an  ejlate  for  lifty  with  remainder  to  his 
fons  in  tail^  and  A.  infixing  in  &is  anfwer  on  a  claufe  in  the 
articles,  that  his  fon  fieuld  do  no  wafi^  which  wouM  have  beeit 
repugnant  to  an  eftate  of  inheritance.  Mailer  of  the  Rolls  de- 
creed a  fettlement  accordingly,  and  the  articles  to  be  delivered 
up.    a  Vem.  la.  Mich.  i686.  Griffith  v.  Buckle. 

8.  A  man  of  weak  underftanding  was  prevailed  on  to  give  ||   i^j  ] 
bond  to  one  of  his  relations  to  fettle  his  efiate  to  the  ufe  ofVimKii  %  Chan. 
in  tail  male,  remainder  to  his  next  brother  in  tail  male  &c.  He  p*^"  ^^^ 
afterwards  marries^  and  made  a  fettlement  of  the  eftate  on  the  Can   i- 
marriage,  and  prayed  to  have  the  bond  delivered  up ;  and  it  had  White  ▼• 
been  decreed  accordingly,  had  he  not  offered  by  his  bill  to  fet«  ^"'^ 

tie  part  of  the  eftate  on  his  brother.     2  Vem.  189.  Mich.  1690. 
Portington  v.  Earl  of  Eglinton. 

^  ITio'  a  charter  party  is  fo  pcnnM  that  no  freight  can  be 
recovered  upon  it  at  law,  yet  if  the  owners  of  the  (hip  have  a 
juft  demand,  equity  will  relieve.  2  Vem.  2io.  Hill.  1690. 
£dwin  V.  the  Eaft  India  Company. 

10.  A.  feifed  of  Black-acre  and  White-acre  in  fee  granted  a  cii.  Vne^ 
noater^ourfe  thro*  Black'^acre  and  White^icre  to  B.  and  his  heirs ;  39*  Hill. 
A,  covenanted  for  himfelf  his  heirs  and  ajftgns  to  cleanfe  the  fame^  1691.  S.  C 
and  that  all  fines  and  recoveries  levied  &c.  or  to  be  levied  &c. 
of  the  grounds,  Jhould  he  and  enure  to  confirm  £5*r.  the  faid  watcr- 
courfe ;  ;i  recovery  was  afterwards  had,  and  a  deed  executed 
declaring  the  ufes.  The  water-courfe  by  mefne  aflSgnments 
came  to  the  plaintiff,  and  Black-acre  and  White-acre  to  the  de- 
fendant. The  plaintiffs  tho*  not  bound  fo  to  do,  cleanfed  the 
^vater-cottrfe  for  40  years ^  when  the  defendant  built  upon  the 
land,  and  made  the  cleanfing  more  difficult  and  chargeable  by 
the  obftruclion  occafioned  by  the  buildings.  Plaintiff  by  his 
bill  prayed  an  eftabliihment  of  the  water-courfe,  and  that  de« 
fendant  and  all  claiming  under  him,  might  from  time  to  time 
cleanfe  the  fame  according  to  the  covenant ;  it  was  obje£lec{ 
that  this  was  only  a  perfonal  covenant,  and  not  ftrengthened  \rf 
the  recovery,  and  that  plaintiff,  and  thofe  under  whom  he 
daimed,  being  fenGble  of  it,  had  fo  long  done  it  at  their  own 
charge;  but  the  Court  held  that  it  was  a  covenant  nmning  wiA 
the  land  and  made  good  by  the  recovery,  and  tho'  plaintiff  had 
^anfed  the  fame  at  his  own  charge  while  the  expence  was  little^ 
yet  fince  the  right  was  plain  upon  the  deed,  and  the  cleanfinj^ 
pudt  chargeable  by  the  building,  it  was  decreed  ih^t  defendant 
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fliould  do  it,  and  that  plaintiff  have  his  cods.    Abr.  Eqa.  Cafet 
27.  Holms  y.  Buckley. 

II.  Where  a  deliberate  a^  is  done,  tho^  it  attains  not  the  end 
&(igned,  and  (Iiould  in  confequence  prore  quite  contrary,  it  is 
Slot  relievable  in  equity.  2  Vern.  615.  Mich.  1708.  Hodges  ▼• 
iiodges, 

pFor  moreof  i3Dtol>  act  in  general,  for  affrtement,  JFtauHj 

and  other  proper  Titles.] 


tiOtDit  i^at&. 


(A)  Alhwei^  in  what  Cafes. 

CkukCafe*  X.  T  N  regard  the  account  in  queftion  is  of%o  years Jlandtng^  th« 
**c^'^^**'  defendant  fliall  prove  his  account  by  his  own  oath  for 

Ho«&omb  ^^3t  he  cannot  prove  by  books  and  cancelled  bonds  \  for  that 
V.  Rivers  after  fo  many  years  his  own  oath  muft  be  accepted  as  a  proof  ia 
^  ^-  this  cafe.    Chan.  Rep.  146. 16  Car.  i.  Peyton  v.  Green. 

2.  A  conveyance  vf 2%  made  in  confideration  of  250/.  bill  fu^« 
gefts  that  it  was  in  truft:  for  the  plaintiff,  and  no  money  paid^  but 
that  it  was  to  ikreen  the  plaintiff  from  other  creditors,  an4 
£  156  ]  therefore  prays  a  rf^conveyance.  Defendant  pleaded  that  the 
plaintiff  was  indebted  to  him  by  bond  250/.  which  bond  defend^ 
ant  delivered  up  to  th  plaintiff'^  and  thereupon  plaintiff  gave  de- 
fendant a  relenfe  of  all  his  right,  ksfc.  It  was  ordered  that  if  de- 
fendant would  poGtively  fwear  that  plaintiff  was  indebted  to 
him  250/.  for  money  really  lent,  and  paid  before  the  bond 
given,  and  that  all  was  due  when  the  conveyance  was  exe- 
cuted, then  the  plea  fhould  be  allow'd.  Fin.  R.  335.  Hill« 
30  Car.  2.    Hart  v.  Hergard, 

.  3.  A  decree  whereby  the  defendant  was  to  be  concluded  br 
the  plaintiffs ^  own  gath  was  for  that  reafon  reverfed  \  per  Ld. 
North.  Vern.  272.  Mich.  1684.  Plampin  v.  Betts. 

4.  If  one  brought  in  in  contempt  deny  all  upon  oatb^  he  is  of 
courfe  difcharged  of  the  contempt ;  but  if  he  forfwears  himlelfj 
he  may  be  profecuted  for  perjury^  per  Cur.  |2  Mod,  51 1« 
Pafch.  13  W.  3.  The  Kingv^Simms. 

5.  Order  to  pay  'wages  in  hujbandry  was  made  upon  the  oath  oC 
the  Jcrvant  f  it  was  objefted  as  contrary  to  the  rule  of  evidence^ 
that  the  fervant's  oath  fliould  be  taken  in  his  own  caufe ;  and  af 
tp  it9  being  fet  fortb|  Uutt  it  is  upon  hearing  of  counfel|  tba( 

dooa 


does  not  titer  the  cafe*  Befides  there  may  be  other  evidence  ; 
for  the'  perhaps  others  cannot  prove  the  contrad,  yet  they  may 
prove  the  fervice  ^  but  it  was  quafhed  ;  Holt  abfente.  1 1  Mod, 
aM.  Hill.  Ann.  B.  R*  The  Queen  v.  Cecill. 

6.  In  odium  fpollatoru  the  oath  of  the  injured  party  Ihall  be 
a  good  charge  on  the  wrong  doer ;  per  Ld«  North  in  confirmation 
of  an  order  made  by  Finch  C  Vern«  207.  Miclu  16S3.  Childems 
V.  Saxby. 

7.  Sums  under  40/.  are  to  be  allowed  the  party  on  his  oath  ; 
but  then  he  muft  in  his  affidavit  mention  unto  whom,  for  what^ 
and  when  paid.    Vern.  283.  Anon. 

'  Z.  The  rale  that  an  accountant  (hall  be  allowed  on  his  own 
oath  all  fums  not  above  ^os,fo  that  the  total  is  not  above  100/.  was 
thought  unreafonable  by  the  Court,  and  would  coniider  how  to 
rcftily  it.     Vern.  470.  Wicherly  v.  Wicherly. 

9.  The  defendant  on  account  /ball  be  difcharged  by  his  oath  of  '«  vicooatt 
fumscnu^  40/.  but  a  party  fhall  not  by  way  of  charge  charge  ^JJJ***  * 
another  perfon  fo.    2  Chan.  Cafes  249.  £verard  v.  Warren.       piaintijr,aiii 

a  feedfaaa 
^cfendant^  tho*  defendant  be  allowed  fums  under  40  s.  on  his  oath  as  to  his  feeds  fold  and  delivetci 
tK.  yet  plamtiff*  fhall  not  be  allowed  any  thing  on  his  oath  as  to  trees  that  he  fold  and  dciiveifd  li 
IJbe  defendaact  or  the  like,    a  Vera.  176.  Mich.  1690.  Marchficldv.  Wcfton^ 


(B)  la  what  Qifes  one  may  be  relieved^  tho*  agaitijl 

his  own  Oath. 

I^DILL  to  compel  the  defendant  to  perform  a  trufi  and  to  s.  P.  Chan* 

^  redeem  the  premises  \  defendant  denies  the  truft,  and  C^f«s  133. 

infifts  that  the  premiflcs  were  conveyed  to  him  abfolutely  for  va-  ^!^^  *' 

luable  confideration,  and  that  the  plaintiff  had  denied  the  fame  to  Smith  ▼. 

be  a  truft  infeveral  anf'wers  ;  yet  decreed  the  defendant  to  come  Palmer.— 

to  an  account  with  the  plaintiff  touching  the  premiffes.    Chan.  |*  ^:^  ^ 

Rep.  i7j^.  1656.   "Whitchorn  v.  Edwards.  fcigCar.L 

Walker  v.  SidcDham. 

2«  A.  was  indebted  by  bond  to  B.  and  B.  to  avoid  afequejtro'm 
tien  of  the  debt  in  his  anfwer  to  a  former  billy  fwore  the  debt  was 
fidlj  fatisff  d  to  him  \  tho'  that  anfwer  was  fet  forth  in  the  de- 
fendant's anfwer  in  this  caufe,  yet  the  Mailer  of  the  Rolls  would 
not  fuffer  that  anfwer  to  be  read  againft  the  plaintiffi  and  de« 
creed  defendants  to  fatisfv  the  debt.  Chan.  Cafes  154*  Mich> 
31  Car.  2.  Jones  Vr  Lenthall  &  Ux* 
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a  deed,  bond 

Jfcc.  and  the 

mfi^arVlnJ  (A)    GiVM^    tH  Wbut  CofcS. 

fraySf   that 

Sc  wuy  bear  •        #»    • 

tbt  bond  !•  T  N  fcire  facias  againji  thefucceffor  of  a  parfon^  upon  rtcttverj  of 
&e.  xK'bfre'  ^  an  amtuky  agamfl  the  prederejfor^  the  defendant  had  oyer  of 
^r  *d'  *  ^^^  record.  Br.  Oyer  dc  Records,  pi.  38*  cites  46  £•  3.  6. 

ind  the  fame 

§uA\  be  allowed  him.  And  he  is  f  not  boa«d  to  plead  till  he  kaa  it,  ptybif  for  the  cap^  of  if. 
X.  P.  R.  tit.  Oyer  of  a  deed  Sec. — To  demand  oyer  oifan  obligationi  is  aotonly  for  the  defeadaat'a 
attorney  to  deitre  the  plaintiff's  attorney  to  read  the  obligation  to  him,  as  the  word  fcemtonly  to 
wftport,  or  to  have  a  iight  <jf  it»  but  that  he  may  have  u  copy  of  it«  that  hts  client  may  coofider  Iff 
it  what  to  plead  to  th^  adioa.    Ibid. — f  6  Mod.  28.  per  Powell  J. 

2*  Dthi^  the  plaintiff  declared  upon  a  recovery  cf  10/.  by  him 
againft  the  defendant  in  Court  of  Record  at  King flon  upon  Hull\ 
the  dcfetidant  demanded  oyer  of  the  record \  and  per  Thim.  and 
Htll  J.  he  ought  to  (hew  the  record  \  as  where  he  declares  upon 
obligation  ;  but  per  Hank,  contra,  and  that  he  may  fay  no  (uch 
record  \  and  therefore  defendant  durft  not  demur  upon  it,  but 
nleaded  other  matter  in  bar.  Brook  fays,  the  reafon  fcems  to 
be,  that  the  record  remains  in  the  Court  and  net  in  the  cufiody  of  tht 
party,  as  obligation  [does.]  Br.  Oyer  de  Records,  pi.  8.  cites 
If  H. 4.  II  &  44* 

3.  Fieri  facial  upon  a  recovery  againji  executors y  tS^cJheriJT  rem 
turned  devajlaverwrt^  by  which yj'inf  tjfued  de  bonis  propriss^  and 
it  was  cum  A.  &  B.  had  recovered  aeainft  &c.  and  did  not  fay 
in  what  aAion,  nor  if  it  was  by  denult  or  verdifl^  and  yet 
good  'y  for  the  defendant  may  have  oyer  of  the  record,  and  then 
it  will  appear  &c.  Br.  Oyer  de  Records,  pi.  12.  cites  19H.  6.  49* 

4.  Falfe judgment  by  the  defendant  in  debt  apainft  him  before 
the  (heritF,  all  vjas  removed  by  recordare  in  Bank,  and  there  the 
plaintiff  in  the  writ  of  falfe  judgment  who  was  defendant  in  the 
firft  aclion  was  npnfuitedy  2xA  fcire  facias  to  have  execution  iffutd 
agoinfl  himy  upon  which  he  came  and  demanded  oyer  of  the  record* 
Per  Newton,  You  (hall  not  have  it ;  for  you  yourfelves  have  re* 
moved  it,  which  was  not  much  denied.  Br.  Oyer  de  Records^ 
pi.  4*  cites  20  H-  6.  18. 

5.  Debt  upon  a  recovery  by  the  phintifF  againft  this  defendant 
in  writ  of  entry  of  10  L  damages •  .  Moyle  demanded  oyer  of  the 
record.  Per  Browne,  In  diverfe  times  have  been  diverfe  judg^ 
meats;  for  in  the  time  of  Thtrne  the  defendant  (hould  have  oyer 
of  record  in  this  cafe,  and  in  time  of  Babbington,  and  all  time* 
after  he  could  not  have  oyer  of  the  record }  and  by  Browne^  H« 

6  vb^ 
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irlio  IS  party  to  the  recovery  Jbalt  not  have  oyer  of  the  record  when 
be  pleads  it  by  way  of  iar^  oibemvife  it  is  nvben  the  recovery  is  to 
he  executed  againfi  him  who  is  party.  Br.  Oyer  de  Records,  pi.  n. 
cites  22  H.  6.  38. 

6.  In fcire facias  t^on  a  recovery  ofanannmty^  in  an  adion  in  •Br.  Oytt 
tie  fame  Court  where  the  record  remained^  the  defendant  Ihall  have  ^  Rccordi^ 
ojrcr  of  the  record  ;  for  he  cannot  fay  diat  nul  tiel  record.    But  $/  c^l!!^ 
if  it  be  of  records  of  .another  Court,  he  may  plead  that  nul  tiel  Antiently    < 
record  J  and  therefore  there  he  fliall  not  have  oyer  of  the  '^  'i'tre^ 
ttcordf  per  Brian;  quodnota.    Br.  Monftrans,  pi.  158.  cites  notbe*W« 

3a  H.  6.  29.  &  •  5  H.  7.  24.  t^  in  the  * 

-  lameCourti 
Vit  lacdj  it  has  been  os'd  to  plead  it,  but  then  it  mwjt  be  wi/hottt  JewumdlMg  ^ytr  tnd  not  elfc. 
J  Kcb.  76.  Mich.  24  Car.  i.  B.  R.  in  Cafe  of  Downt  v.  Duckworth. 

7.  And  in  debt  in  C  J?,  brought  upon  a  record  removed  into  £   1 58   1 
A.  R*  hy  writ  oferror^  the  defendant  (hall  not  have  oyer  of  the 

reccrdi  but  may  fay  that  nul  tiel  record,  and  the  plaintiff  (hall 
certify  it  in  at  his  perilj  fub  pede  figilli*.  Br.  MonftranSj  pL 
X58.  cites  18  £.  4.  7*  , 

8.  And  in  deht  in  Banl  upon  tenor  of  a  record  of  a  foreign  court 
trhcre  the  tenor  was  certified  in  by  certiorari  and  mittimus;  the 
defendant  demurred  becaufe  he  did  Hot  fliew  the  record  itfelf ; 
this  demurrer  is  peremptory  per  judicium ;  and  the  bed  opinion 
%as  that  he  ihall  (hew  the  record  itfelf.  Br.  Monilrans,  pi.  158. 
cites  7H.  6.  18,  19. 

9.  And  upon  a  recovery  of  damages  in  afftfe^  the  plaintiff  r^- 
novtd  the  tenor  of  the  record  into  Bank  by  certiorari  and  mittimus^ 
and  tliert  brought  fcire  facias ,  and  by  award  it  does  not  lie  upon 
the  tenor  of  the  record \  for  it  mav  be  tliat  execution  is  alfo  fued 
in  the  court,  where  the  record- itfelf  remained;  but  e  contra  of 
fiuh  certificate  out  of  the  treafury  ;  for  the  treafurv  cannot  award 
tzecudon.     Br.  Monllrans,  pi.  158.  cites  7  H.  o.  18,  19. 

'  10.  But  it  is  agreed  there,  that  upon  an  aBion  of  debt  brougf^t 
upon  fucb  rec^dy  which  remained  in  another  courts  if  the  defen* 
iatit  pleads  that  nid  tiel  record,  and  the  tenor  of  the  record  is  cer^ 
tifiedf  it  IViffices  \  quod  nota  diverfity  between  fcire  facias  and 
Writ  of  debt.     Br.  Monftrans,  pi.  158.  cites  39  H.  6.  4. 

11.  And  note f  that  J.  S.  brought  fuch  writ  of  debt  upon  a  re^ 
eord  wbici  remained  in  another  court ;  and  per  Prifot  Ch.  J.  and 
Kideflate  prothonotary,  it  well  lies  without  Ihewing  the  record, 
and  if  the  defendant  pleads  nul  tiel  record,  xtfbalbbe  certified  by 
certiorari  and  mitiimuSf  and  if  the  defendant  be  in  execution  in 
the  other  court  he  may  plead  it.  Br.  Monftrans,  pi.  158.  cites 
3a  H.  6.  ip. 

f  2.  But  per  Brown  and  the  Juftices  of  B.  R.  the  record  ought 
frfi  to  cwne  in  by  certiorari  and  mittimus,  and  then  to  declare  upon 
the  record,  by  reafon  of' the  double  execution  ut  fupra.  And  at 
laft  the  plaintiflT (hewed  the  record,  therefore  quaere  if  it  be  of 
tecel&ty.  Br.  Monftrans,  pU  158. 
^  x^.  In  quod  ei  deforceat  the  tenant  (hall  not  have  oyer  of  the 

Vou  XVL  O  record  i 


158  fl>f  et  of  ttecorMf  lOM,  fit 

record  g  for  the  tm/  fwr  the  entnt  Jo  mi  nuAe  mention  of  emf 
record ;  quod  nota.  Br.  Oyer  de  Recordsi  pL  28.  cites  a  E.  4*  1 1# 

14.  In  trefpafs  ^e  iffm  vmSf  whether  the  plahuiffvfas  vUUin  to 
the  defendant  ?  endfoundfir  the  plaintiff i  and  the  defendant  hrm^ht 
vnrit  ^  error  in  J^.  jR.  and  after  tht  plaint^  brotigbi  aQicm  of 
debt  of  the  damages  recovered  in  C.  B^  and  the  defendant  demand* 
cd  oyer  of  the  record^  and  was  oulted )  ibr  it  does  not  now  remarm 
in  C«  Sp  and  alfo  the  defendant  himfdf  is  party  to  it,  and  has  re* 
moved  the  record.    Br.  Oyer  de  Records,  pi*  3 1-  cites  1 8  E.  4. 7. 

15.  In  repleYin  defendant  avow'd  for  rent  granted  him  by  9 
private  off  rf^ parliament. -^'^-^Tht  plaintiflT  demanded  oyer  of  the 
ad.  Per  Cur.  He  ought  to  haye  oyer ;  for  oyer  of  no  record 
fliall  be  denied  to  any  perfon,  in  cale  he  win  denutr.  And  the 
record  of  the  zGt  (hall  be  entered  in  hxc  verba* ,  Godb.  x85. 
Fafch.  ioJacCB.  Cookv.Fifher. 

i6.  When  a  deed,  will,  or  letters  of  adminiftration  are  to  be 
Ihewn  in  a  declaration,  the  attorney  of  the  plaintiff  delivering  a 
declaration  with  a  fuhfcription,  that  the  defendant  fiatl  not  he  com* 
peHed  to  plead  till  the  fame  he  fhewn^  no  judgment  by  nihil  dictt 
(hall  be  entered  againft  the  defendant  till  the  fame  (hewn ;  nor 
any  nonfuit^  upon  the  plaintiff,  if  he  (hew  the  fame  before  the 
end  of  the  next  term.  Rules  and  Orders  in  C.  B.  Mich.  1654. 
f.  15. 

1 7*  Wherever  the  plaintiff  declares  upon  a  writing,  the  Courts 

on  affidavit  that  he  bath  no  part,  will  let  him  have  a  copy ;  but 

where  the  declaration  is  on  an  agreement  generally,  and  the 

writing  is  but  evidence,  they  will  not  grant  oyer.  2  Keb*  43^ 

Mich.  20  Car*  2.  B.  R.  Sufter  v.  Cowell. 

'^SS  3       1 8*  In  replevin,  the  defendant  avov/d  for  a  rent-charge,  and 

made  title  h  a  will,  and  pleaded  it  with  aprofertt  and  the  plain* 

tiff  inCfted  to  have  oyer,  alledging  it  was  the  avowant's  foUy 

to  make  a  profert  of  it,  and  he  ought  to  take  advantage  of  it. 

£t  per  Cur. .  He  was  not  bound  to  plead  it  fo  \  it  is  but  furplnfage^ 

and  we  will  not  compel  him  to  give  oyer  of  it.    2  Salk*  497. 

Trin.  7  W.  3.  B.  R.  Morris's  Cafe. 

^'I'S\        '9*  Wlien  zdeed  is  not  in  Court,  no  oyer  can  be  granted  | 

is  c«r/»7  therefore  when  over  is  pray*d,  'tis  always  intended  that  the  deet 

li.R.]eToas  is  in  Court,  and  Uie  words  £i  legitnr  in  htec  verba  &p.  are'^b^ 

v.Htfrid|e.  aft  of  the  Court.   3  Salk.  119.  Pafch.  9  W.  3.  Anon. 

20.  To  deny  oyer  "whcK  it  ongiit  to  be  granled^  is  enror^ 

but  not  e  contra ;  therefore  we  ought  either  to  grant,  or  to  enter 

the  denial  upop  record,  that  they  may  afign  it  for  error.    If 

tht  plaintiff  will  conteft  it,  he  mav  wike  out  the  reft  of  the 

pleading  and  demur,  in  order  to  obKruA  the  oyer.^  2  Salk.  49s, 

per  KpK  Ch.  J.  Midi.  2  Annse,  B.  R.    Iiongavill  v.  Iflewortlu 

*'^l!!!]!r*      2t«  If  relea/e  be  pleaded,  and  the  plaintiff  crave  oyer  of  it^ 

«r  ^e^c  ^^  ^^  defendant  will  not  grant  it,  plaintiff  xmjfgnju^rmont  for 

Caurt  u      want  of  a  plea.   6  Mod*  122.  Hill.  2  Ann.  B.  K«  Anon. 

pteaded  in  '        ■ 

abataaent.  an4  tfaeplainttf  dcmioif  oyer  of  tbe  ncord,  and  'tiiiM^ttn  him  in  rnnTniiUni  llMt*^ 
ifac  plea  oufht  not  to  be  ttowtd^  Vnttbe  piiunriffmay  fign  hte judgpicat  |  and  ralcd  nenordiiniyyar 
Hok  CIl  ].  Cv\h.  4^  7r«.  io  W.  j.  B.  R.  'LktoiUi  tl  Lam.        S.  P.  per  C«r.  iW$L  W. 


iDftr  Of  iSeeotitf,  Deetur,  9c.  ■         ts^ 


Rilk  Ti  W.  }.  &  R.  Cwmtatr  r.' Wicket. —-3ttt  per  Cur.  on  ojvr  iemaAtdt  tmUff  the  recorl 
b  lhewD»  the  Court  will  tkt  afide  the  judpnent  as  irresulv.  »  K«b.  275.  Mich.  19  Car.  2.  B.  R. 
Indky  r.  Breach. 

22.  The  declaration  was  filed  the  3//  Novemher,  and  ffdf/V# 
Axxtaff  and ruk  ^^/au/ given  the  fame  day;  on  the  la/^the 
'  ftndant  pleaded  a  rdeafe^  with  a  profert  in  Cur.  and  the  fama 
the  iplzintiff  demanded  fiyer  in  writing,  and  on  the  t4tb  in  thi 

mom  Jigned  judgment  for  naant  of  oyer  s  the  queftion  was, 
whether  t}^  plaindlF  could  fign  his  judgment  on  the  defendant's 
not  giving  oyer  according  to  the  demand,  notwithftanding  the 
^ca  f  Upon  this  point  the  Court  were  unanimouily  of  opinion,  *  Without 
that  in  cafe  a  defendant  pleads  with  a  profert,  and  ojer  is  de*  theclMruo 
manded,  and  not  gitten  in  a  reafonahle  time^  the  plaintiff  may  fign  fet  afide  th/r 
his  judgment  *,  it  being  efteemed  as  no  plea  till  verified  by  P*««-    *»r- 
oyer ;  and  they  held  the  judgment  to  be  rewilar.  Rep.  of  Prafi.  ***•*'  '^** 
bi  C.B.  95.  Mich.  7  Geo.  a.  Blaxland  v.  Burgefs  widow. 


in  c.  B. 
167.  s.  c. 


(B)  Ghtn^  of  what  "Thing. 

t.   jtTtpintf  the  defendant  demanded  oyer  of  the  original  nvritf  D^fen^tjit 

-^  upon  which  &c.  Hcrlc  faid,  he  fliall  have  ojcr  of  tlic  \^^^  *^^ 
r^ord,  but  not  of  the  original,  no  more  than  in  writ  of  error,  Hem  impe- 
for  he  himfelf  was  party  to  it.    Br.  Oyer  de  Records,  pL  19.  rration.irf 
Cites  7  Aff.  5.  and  la  Aff.  a.  accordingly.  l!!.pif!!^ff 

in   his  rc- 
^/SueaAmfftfvfth  mrt  ariginaf  pvrthafed  htfvrt  the  time  of  tht  tetrJerjlc^Ae^.    It  was  moved  for 
^efendam  for  oyer  of  the  original  1  but  the  motion  was  denied.     The  Court  never  makes  any  rules 
Isroyer  of  originals  which  are  matters  of  record.    Barns's  Motet  247.  Trift.  11  Sc  lA'Cco.  2.  ford 
V*  DBiaham. 

2.  In  affi/ef  after  the  afilfe  is  awarded,  the  defendant  (hall  not 
have  oyer  of  the  deed  by  nvhieh  the  plaintiff  made  his  title  to  the 
^ceg  quod  nota  bene.   Br.  Oyer  de  Records,  pi.  ao.  cites 

7  Aff.  la.  . 

J.  Petition  noasfued  by  the  Earl  of  Kent,  hecaufe  the  King  had 
granted  40  /.  rent  of  the  fame  plaitttiffhis  ward,  and  yet  within  age, 
U  J^  M,  infee,  ^^pon  falft  fuggefHon^  that  the  land  came  into  the  [  ido  1 
King's  hands  by  the  attainder  of  R.  F.  and  had  fcire  facias  againft 
y»  m.  who  came  and  demanded  oyer  of  the  original,  viz.  of  the 
petition t  &  non  allocatur;  quod  nota.  Br.  Oyet  de  Records, 
id.  9.  cites  a  I  £«3.  47.. 

4*  Warranty  of  charters^  the  plaintiff  cotmted  of  a  feoffment 
mih  warranty  hy  deed^  the  defendant  demanded  oyer  of  the  deedy 
and  had  it.    Quod  nota.    Br.  Oyer  de  Records,  pL  35.  cites 

M  Ei  3. 3c.  74. 

5.  Sdre  facias  upon  an  office  found  for  the  King,  to  fay  why  the 
land  fball  not  hefeifed  into  the  King^s  hands y  and  livery  made  to  the 
tarnow plaintiff.  The  defendant  demanded  oyer  of  the  office^ 
tad  was  ouftcd;  bccairfc  the  effetl  of  it  was  comprifed  :n  th.  writ, 
Br.  Oyer  dc  Records,  pi.  a  a.  cites  30  ACT.  27.  [Arundel  v. 

O  2  6.  R^ 


)t6o  i^tt  of  laecorlMt,  )^eet)0,  «€* 

6.  Ri£J/ei/!n  is  returned  fervid  hj  the  Sheriff*,  and  wnV  jj^lrf 
tgainilthe  (kfendant  /^  i&jt;^  execution ;  the  defendant  demanded 
oyer  of  the  record  of  q/Jife  \  &  non  allocatur*  Br.  Oyer  de  Re- 
COrdSi  pi.  23.  cites  30  Aff.  35. 

7*  A  man  leafed  fir  8  yearSf  and  he  in  reverfion  granted  the 
tenements  hfine^  and  the  conufee  brought  quid  juris  clanuit$  the 
defendant  fatd  that  a  Jiranger^  and  not  the  conufor  leafed  to  him  for 
8  years f  and  died^  and  the  tenements  defcended  to  y,  and  5.  who  re-* 
leafed  to  the  tenant  infecy  ahfque  hoc,  that  the  conufor  had  any  thing 
.  Jn  the  tenements  at  the  day  of  the  note  levied  j  and  the  plaint^ 
demanded  oyer  of  the  reUafe,  and  had  it  not)  hecaufe  he  noas  a 
Jlranger  to  it.    Quod  nota*    Br.  Oyer  de  Records,  pi.  5.  citei 

3  H.  4-  3- 

8.  Ravijhment  ofnnard  hy  thru  executors^  the  defendant  (ball 

not  have  oyer  of  the  te/lament  \  and  the  reafon  feems  to  be,  be- 

caufe  trefpafs  isfuppofed  to  he  of  his  ovun  poffeffion.    Br.  Oyer  de 

Records,  pi.  7.  cites  7  H-  4.  2. 

S.  P.  Ikjd.        p.  A  man  brought  fclre  facias  upon  a  recovery  of  an  annuity^ 

f\.  31.  cirei  j^j^ J  ^g  defendant  demanded  oyer  of  the  deed  of  annuity  upon 

'       *  which  he  rccover'd ;  and  becaufe  tne  action  is  founded  upon  the 

record,  and  not  upon  the  deed,  therefore  he  could  not  have  oyer 

of  the  deed.    Per  Cur,  nota.     Br.  Oyer  de  Records,  pL  i. 

cites  3  H.  6.  4.0. 

10.  Cui  in  vita,  the  defendant  alleged  that  he  was  in  by  decent, 
and  prayed  his  age  \  the  demandant  alleged  devife  by  tbefatber  to 
bis  fan,  now  tenant,  to  hold  in  tail,  the  remainder  over  w/isf,  judg- 
ment, &c.  and  the  tenant  demanded  oyer  of  the  te/iament.     And 
per  tot.  Cur.  he  (hail  not  have  it ;  for  it  belongs  rather  to  tht 
tenant  who  is  in  by  the  devife,  than  to  the  demandant.    Br. 
Oyer  de  Records,  pi.  2.  cites  3  H.  6.  46. 
Mortduit*         I  r .  In  debt,  they  were  at  iffue,  and  at  Nifi  Pritis  the  parol  was 
y^l'„j  ^^^  put  without  day  byprote^ion  ;  and  after  within  the  year,  byare^ 
default  and  peol,  the  plaintiff  brought  refummons,  with  habeas  corpora,  and  the 
refummons     defendant  prayed  oyer  of  the  refummons,  and  Could  not  have  it ; 
returnable     P^^  *^^'  ^^^'  ^^"^  ^^^  refummons  is  only  to  re-deliver  the  plea  in  the 
Ok.  there ;   Jamo  plight  as  ^twas  before  the  parol  was  put  without  day,  and  there* 
jicrCur.  the  fore  attend  the  iflue  j  for  he  ihall  not  plead  a-ncw,  unlefs  in  a 
ao"t"°ha^e"   ^V^^^^^  cafc :  but  if  he  had  had  relcafed  after  the  laft  continu- 
oyer  of  the  ance,  it  feons  that  he  ihall  plead  it ',  and  fo  he  may  with- 
rr/Mmmcnsi   out  oycr  of  refummons.     Br.  Oyer  de  Records,  pL  a.  cites, 

^;;^i  3  H.  6.  St. 

cefs.  Br.  Oyer  de  Records^  pi.  18.  cites  2  AiT.  1 1  .r^Contra  of  re/MmmMu  io  revive  sAefU^  wJM 

UvfitboHt  dajff  ^r  rt'^ttacbmeni,     hr.  ibid. 

12.  In  replevin,  the  defendant  avowed  for  tint  deviful  ta  hm 
in  mortmain  by  the  cuflom  of  London  by  tefatnent*  Fulthorp  de- 
manded oyer  of  the  tedament.  Per  Strange,  It  belongs  to  tht 
executor  ;  as  a  feme  who  demands  dower  of  the  rent  granted  to 
her  baron,  (hall  not  fhew  the  deed ;  for  it  belongs  to  the  hdr* 
Br.  Oyer  de  Records,  pi.  lo.  cites  7  H.  6*  z. 

13.  Quart 


13.  Quarc  imp.  the  plaintiff  made  title  by  gift  in  tail  of  a  ma* 
ffcr,  and  advfnvfzn  appendant^  and  defcent^  and  compofition^  between 
Hm,  iffite  in  tailj  and  bis  younger  brother^  toprefcnt  by  turn  :  and 
the  defendant  demanded  oyer  of  the  compoftticny  and  could  not 
IttTC  it ;  bccaufc  'twas  only  a  conveyance.  Br.  Oyer  dc  Rc- 
€ords>  pi.  15.  cites  14  H.  6.  15. 

14.  Falfe  imprifonment :  the  defendant  jujlified  by  precept  of 
Jufiices  of  Peace  to  him  direfted  to  imprifon  the  defendant  for  for* 
cihU entry y  and  for  retaining  of  certain  land}  the  defendant  prayed 
oyer  of  the  precept^  &  non  allocatur :  by  which  the  defendant 
p^fled  orer.     Br.  Oyer  de  Records,  pi.  13.  cites  21  H.  6.  5. 

15.  Debt  by  executor  of  executor,  viz.  Z).  brought  aclion  as  §  p  -y^^ 
fxecutorofC,  who  was  executor  of  B.  who  was  executor  of  one  A.  pi.  34  (bit) 
and  'twas  of  a  debt  due  to  thefirjl  tejlator  ,♦  and  the  defendant  de-  *^»***  *4  ^ 
maaded  oyer  of  all  the  teftaments,  and  'twas  faid  that  be  (hould    '  ^' 
have  it*     Br.  Oyer  de  Records,  pi.  27.  cites  5  E.  4.  35. 

16.  Debt  upon  efcape  againjl  wardens  of  the  Fleet  upon  a  recovery^  So  of  Mra* 
and  the  body  in  execution  and  efcaped.    Young  demanded  oyer  tenan««. 

of  the  record  of  the  recovery  :  &  non  allocatur ;  for  'tis  only  a  con*  lk»*« 
veyanee ;  for  the  aSlion  is  not  founded  upon  thaty  but  upon  the  efcapCm 
Br.  Oyer  de  Records,  pi.  29.  cites  7  £.  4.  iS. 

17.  Forraedon  in  remainder,  the  tenant  demanded  oyer  of  the 
deed  of  remainder^  who  fhewed  the  deedy  which  proved  the  re* 
mainder  to  be  entailed  upon  condition  \  and  exception  thereof  taken^ 
becaufe  the  demandant  ftid  nothing  of  the  condition^  nor  alleged  it  t9 
ht  performed:  Be  non  allocatur;  for  the  deed  of  remainder  as 
Ihewn,  and  'tis  of  no  other  tSc£k  but  to  make  demandant  to  be 
cnfwercd ;  whereupon  it  was  order*d  that  he  (hould  anfwcr  5 
and  the  tenant  demanded  a  copy  of  the  dctd  i  &  non  allocatur. 
£r.  Done  &c.  pi.  23.  cites  3  H.  7.  13. 

18.  Qu.  imp.  and  declared  of  the  grant  of  the  next  avoidance, 
llie  defendant  demanded  oyer  of  the  deed,  and  plaintiff  (hews  a 
letter  wrote  to  his  father  by  the  patron,  in  which  he  wrote  that 
he  had  given  him  the  next  avoidance,  and  on  this  'twas  demurr'd; 
and  rui'd  clearly,  without  argument,  againil  the  plaintiff;  for 
'twas  a  meer  mockery,  and  the  grant  cannot  be  granted  without 
deed.     Cro.  £.  163.  Mich.  3 1  and  32  £liz.  C.  B.  Crifp's  Cafe. 


(C)  Given,  Hctv,  and  the  FJ^tSi  thereof. 

I.  CCIRE  Facias  upon  record  of  an  annuity ^  the  defend^mt 
*^  fhall  nut  have  oyer  of  the  deed ;  for  the  aftion  is  founded 
upon  the  record;  quod  nota.    Br   Monftrans,  pi.  145.  cites 
10  £•  4.  8- 

2.  In  affifey  the  tenant  pleaded  a  gift  to  hiniy  remainder  to  the 
King  by  deed  inrolled \  the  plaintiff  prayed  oyer  of  it,  and  had  it; 
juid  Ke  prayed  that  it  might  be  inrolled  de  verbo  in  verbum^  and  fo 
it  was.     Br.  Oyer  de  Records,  pi.  24.  cites  i  H.  7.  28. 

3.  '^The  tenant  demanded  oyer  of  tlie  deed  in  formedon  in  re* 
tkyindcr,  which  was  fliewn ;  and  *iwas  upon  condition,  and  yet 

O  3  well; 


i6i  t  i^t^  of  fifC9m»Dfe&0»  fit. 


well ;  aod  im  ccpy  graftud  ci  the  deed  to  the  tenint.    Br.  Ofer 

de  Records,  pi.  25-  (bis)dtcs3  H.  7.  13. 
Keb.  30^       4.  Tho'  ifiJiSlments  are  in  Latin,  yet  they  Qiall  be  read  to  the 
FayMhe'pcil  prifoncrs  in  Engliih,  or  in  fuch  language  as  they  underftaxuL 
ibaerdefired  Sid.  85.  pi.  13.  Trin.  14  Car.  2.  B.  R.  Tiic  King  v.  Vane,  and 
to  hear  ii     I^ambert. 

read   in 

Latin,  and  it  was  nftiied  {  and  cit«d  36  E.  3,  that  recocdi  muil  ba  eatrred  in  Latin,  but  dlTcuM 
|a  Englilh. 


£   '^^   ]      ii  ^  ^^  ^poffpfi  oUigathm  conditioned  to  deliver  t^  goods  in  m 

fcheduie  annexed^  the  defendant  demanded  oyer  of  the  conditioi^ 

and  thereupon  pleaded^  that  no  fchedule  was  mer  deii'Oered^  to 

which  the  plaintifF  demurred.    The  Court  conceived,  that  «9 

demand  of  oyer  of  the  condition  they  fhall  have  oyer  atfo  ofthefcbedtsk^ 

thev  being  all  as  one  deed,    2  keb.  4.  pi.  8.  Pafch.  18  Car.  a. 

B.  R.  Waterman  y.  Adams. 

♦  Sq  where      5.  Sut  on  oyer  of  indenture  for  performance  of  covenants^  he 

^^vJtTjof  ^^"  "^^  **^  *y^  ?/"  *^  f^vena/its,  but  yet  mu/lfet  them  forth  ,-  and 

a  ciffj  of    if  he  have  no  counterpart,  he  *  may  move  the  Court,  and  & 

Indenture     obtain  it.    2  Keb.  4.  pi.  8.  in  Cafe  of  Waterman  v.  Adams. 

let  forth  ID  * 

debt  on  obligation,  and  oyer  demandedt  the  Court  granted  it  as  ufual>  mr  oath  that  he  Math  ««/  mm^ 
Im^enntre^  though  it  was  oppofed,  becauff  h^h^d  pU^ded  tbt  Indtniure  ft€flatt%,  2  |Ceb.  St. 
pL  ^^,  Tria.  iS  Car.  1.  B.  R.  Anon. 

7.  In  debt  for  fcavage^  the  plaintiff  pjeadcd  the  patent  of  E.  4. 
ondjbenued  only  an  exemplification  according  to  13  Eliz.  cap.  6. 
which  the  Court  held  ill,  and  fliould  at  Icaft  be  pleaded  as  an 
exemplification  only,  or  prout  per  exemplificationem  patentium 
^pparet.  3  Keb.  491,  492.  pl.  34.  Trin.  27  Car.  2.  B.  R-  Lon* 
don  (City)  ▼.  Decofta, 

8.  There  may  he  a  demurrer  to  the  turitfor  any  inft0ciency  in 
the  writ  after  oyer  thereof,  and  that  it  is  entered  ot  record  at 
well  as  for  variance  between  the  count  and  the  deed  whereon  it 
ss  founded.  2  Lutw.  1644.  in  a  nota  there,  in  the  Cafe  of 
Simpson  v.  Cartside  cites  PL  C.  73.  b.  Wimb'ish  v.  Ld.  Wil^ 
touGHBT,  and  D.  341-  pi.  51.  and  Thelwars  Digefts,  where. the 
forms  of  demurrers  in  fuch  cafes  are  mentioned. 

9.  If  upon  pleading  a  deed  a  profert  be  made  of  it,  it  flull 
.     remain  in  Court  all  the  Termy  and  no  longer,  if  it  be  not  contro^ 

verted  5  but  letters  of  adminijl ration  (hall  not  be  kept  in  Court  all 
the  Term ;  becaule  the  adminiftrator  may  have  other  adion^ 
pending,  and  it  would  be  ^  prejudice  to  him.  See  36  H.  6.  30. 
And  giving  of  oyer  is  the  aft  of  the  Court,  and  therefore  to  be 
done  by  the prothomtary  in  bis  office^  where  now  the  courfe  is  to 
do  fuch  things  ^s  were  done  in  Court,  when  tlie  pleadings  were 
ore  tcnus  at  the  bar;  and  an  attorney  ought  not  to  do  it;  per 
Cur.  12  Mod.  598.  Mich.  13  W.  3.  Roberts  ▼.  Arthur. 

10.  Formerly  all  demands  of  oyer  were  in  Courts  as  it  is  now 
in  cafe  of  appeals  ;  but  now  it  is  demanded  an^  granted  between  tie 
attornies,  and  where  there  ought  to  be  oyer,  one  is  not  bound 
to  plead  without  it  j  and  if  one  attorney  ii^  (ime  demax^ds  oyer 

of 


fl>cev  mWiwnm,  Z>eeMf  ^  xia 


of  die  othcif  and  he  tells  him  the  writ  is  filed,  and  that  he  may 
take  it,  it  is  well j  but  Aire  he  cannot  without  fuch  oonfent  enter  a 
demand  and  a  giving  of  oyer ;  for  if  attomies  are  admitted  fo  to 
do,  they  will  kt  forth  the  matter  falfly ;  which  though  it  could 
not  enfnare  the  other  fide,  becaufe  they  mav  produce  the  right 
writ  &c.  and  have  it  entered,  yet  it  would  oe  very  tedious  and 
inconvenient^  as  if  a  deed  be  pleaded,  it  remains  in  Court  all 
diat  Term,  yet  one  cannot  go  to  the  officer  and  take  oyer  of  it 
without  leave  of  Court,  or  of  the  attorney  ^  and  the  very  form 
of  pleading  (hews  it  muft  be  upon  demand ;  and  oyer  of  writ  is 
in  Older  to  obje£l  to  it  i  per  Powel  J.  6  Mod.  28*  Mich.  2  Amu 
B.  R.  LoneviU  v.  Hundred  of  l^hiftleworth. 

1 1  •  If  ^  givis  betid  Ify  the  nattu  ofB*  he  may  plead  mifnofmery 
and  the  other  may  reply,  that  he  made  the  bond  bv  the  name  of 
B.  and  eftop  hini  by  demanding  judgment,  if  againit  his  own  deed 
be  (hall  be  admitted  to  fay  his  name  is  A.  and  then  he  may  rejoin 
and  lay,  that  he  made  no  fuch  deed  \  but  this  he  muft  do  with- 
out oyer;  for  if  he  prays  mr,  he  admits  bis  mmu  to  bi  Bm 
I  SalL  7*  Mich.  3  Ann*  B.  K.  Linch  v.  Hooke. 

12.  In4ebtuponafcm^  the  defendant  demanded  oyer  of  the 
eonditim^  which  was  i^  ^#^^nff  c<fvenants  in  an  indenture,  an4  [  1^3  } 
then  demanded  ojer  of  the  indenture ;  and  the  plaintiff  gave  it 
Aim,  mmtiing  an  ttkdffrjtment^  which  was  made  bejire  the  exioition 
rftbe  died\  upon  this  oyer  the  defendant  pleaded  performance  1 
w  plmnttff  replied^  and  fit  firth  the  indorjement^  and  pray'd  judg* 
ment  for  toe  variance  \  and  per  Cur.  me  plaintiff  was  not  o&r 
ligtd  to  give  oyer  of  the  indenture,  and  though  he  did,  yet  be* 
ing  what  he  need  not  do,  the  fettine  it  forth  is  not  at  his  pcril» 
as  where  he  is  obliged  to  fet  it  form  1  nor  is  he  concluded  to 
£>y,  that  there  is  more  contain'd  in  the  indenture,  but  is  at  li* 
boty,  as  well  as  if  the  defendant  himfelf  had  fet  it  forth  \  and 
tbe  Court  held,  that  as  the  drfendant  was  bound  to  fet  it  forth y  fo 
hevashoundtofisfipiythisomi^n,  and  make  his  plea  compleati 
and  for  this  judgment  was  given  fqr  the  plaintiff.  2  Salk.  498^ 
499.  Mich.  3  aIiu.  B.  R.  wook  v.  Remmington. 

(D)  Demanded.     In  what  Cafes  it  tnay  or  muft  be 

demanded ;  and  how. 

t*  I^EBT  upon  recognizance  acknowledged  in  Cane,  or  in  any 
^  ^  other  Court,  defendant  cannot  demand  oyer  of  the  con- 
dition ;  for  the  recognizance  is  not  in  Court  as  an  obligation  is 
when  debt  is  brought  upon  it.  But  if  debt  be  brought  upon  a 
r6C(^nizance  acknowledged  in  this  Court,  then  the  defendant 
may  demand  oyer  of  the  recognizance.  Poph.  20a.  Mich. 
aCanB.  R.   Chambers's  Cafe. 

2.  Defendant  may  plead  without  oyer  if  he  pleafes}  for  he  In  debt  •• 
may  t^ie  upon  himfelf  to  remember  it  without  hearing  it.   L.  P.  R.  jhe^deSd- 

lit.  Oyer  &C.  cites  18  April,  1654.  B.  S.  antpleadea» 

chat  the  CDO- 
«iil»|«y4le(»fua  by  a  day.  and  that  befort  the  da j  hs  paid  it  iafatiifr^tioa:  but  per 

O  4  '  Cur. 
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Cur.  thii  it  to  ill  pleii  harinf  not  demanded  oyer  of  the  coadilian.    3  ICeb.  70!.  pi.  43.  Mdu 
18  Car.  ft.  B.  R. t.  Clatch. 

^*^"  5^57'        3'  In  ^fa  upon  an  Migatum  for  neceflaries,  no  oyer  being 

17  (;ar."?    demanded^  it  is  intended  a  Jingle  bill,     Kcb,  182.  pi.  91.  Mich. 

S.P.  Coxail  14  Car.  2.  B.  R.  Ruflel  v.  Lea. 

▼.  Sharp.  ^^  I0  cifvenant  the  defendant  demanded  no  oyer,  but  pleaded 

quod  in  articuUs  illU  ulterius  cotitinetur  isfc.  The  Court  held  this 
to  be  ill,  and  his  Jbetuing  the  counterpart  is  not  fufftcient^  but  the 
whole  indenture  ought  to  be  in  Coun ;  and  the  plaintiff  had 

i'udgment  nifi.     Keb.  513.  pi.  88.  Pafch.  15  Car.  a.   B.  R* 
?rinand  v.  Cooper. 

5.  Debt  on  bond  conditioned  to  perform  covenants ;  if  the 
defendant  pleads  performance  without  demanding  oyery  it  is  a  good 
caufe  of  demurrer.  Vent.  37.  Trin.  a  1  Car.  a.  B.  R.  Tapfcot  t. 
Wooldridge. 

6.  One  cannot  take  advantage  of  an  or/^/na/,jthough  never  fo 
vicious  in  recital,  without  craving  oyer  of  it ;  per  Holt.  12  Mod« 
35.  Pafch.  5  W.  &  M.  Anon. 

7.  Ci^e  on  feveral  promifes  on  original ;  defendant,  without 
craving  oyer  of  the  writ,  plea4.ed  a  variance  between  the  writ  and 
the  county  (hewing  particularly  wherein  j  whereupon  plaintiffde- 
murred ;  for  tho'  the  writ  be  in  Court,  yet  is  on  a  diftind  roll 
from  the  count ;  and  no  advantage  can  be  taken  of  it,  without 
craving  oyer ;  quod  Cur.  concei&t,  and  a  rcfpond^  oufter  award- 
ed.     12  Mod.  189.  Pafch.  10  W.  3.  Brag  v.  Djgby. 

8.  In  covenant  by  an  apprentice  for  not  teaching  him  four 
feveral  trades  in  an  indenture  of  apprenticefliip  mentioned. 
The  defendant y  injlead  of  craving  oyer  of  the  pltdntiffs  indenture  fets 

^  164  3  f^^  ^^  indenture  of  his  own^  and  pleads  a  performance  of  the 
covenants  therein.  Upon  demurrer,  the  plaintiff  had  judgment) 
for  the  defendant  cannot  (hew  any  other  indenture,  but  crave 
oyer  of  the  inderiture  declared  on.  6  Mod.  154,  155.  Pafch. 
3  Ann^  B.  R.  Foxon  v.  Mofely. 

9.  Declarations,  pleas,  replications,  and  other  pleadings ;  and 
alfo  oyer  of  writs,  bonds,  and  other  deeds,  (hail  be  demanded 
by  a  n9te  in  writing.  Rules  and  Orders  in  C.  B.  Mich.  2  Geo.  u 

(E)  Demanded,  by  whom. 

T*b!^*T  '•  Jptaint  againfl  the  fame  perfon  who  recovered ;  he  himfclfjball 
mttaimt^lf  ^^  ^^'  hovc-oyer  of  the  record^  and  yet  he  (hall  have  advan- 
faiffathtn  tagc  of  the  variaucc.  Br.  Oyer  de  Records,  pi.  36.  cites  12 
w  *f«'V  AC  2.  and  M.  6.  E.  3  accordinglv.* 

mmdjemtmtid  A.  and  the  hafn  and  A.  made  default  \  and  iSxtfrnt  xtwr  rectlvgd,  and  denuadcd 
^tr  J  tht  writ  and  9/  the  recvrd^  and  had  it.     Br.  Ibid.  cUe>  50  Afl*.  4. 

2.  ^tare  non  admifit  lies  againft  tb<»  bifliop  after  rccovcrfp 
and  yet  the  bijbopJbaU  not  have  oyer  of  the  record  \  for  he  is  a 

Jhanger 
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fwHftr  to  it,  oiffi/  canmt  anfiver  to  H.    Br.  Oyer  de  Records^ 
pi.  40.  cites  16  E.  3*  and  4  lE.  j. 

3.  In  detinue^  the  defendant  prayed  garniihment,  and  had  it ;  8  P.  Br. 
and  the*  garr^fiee  appeared  and  prayed  oyer  of  the  writ,  and  J^!*""gJt5!* 
had  it   Br.  Oyer  de  Records,  pi.  11.  cites  8  H.  16.  s.  c.  B«t 

^  'twai  faI4 

that  dw  fteintiiFihall  not  count  a*B«w  aftioft  him.   Nucn- 

(F)  Demanded  or  given,  at  what  Time. 

I.  JNfdre  facias  in  Chancery  the  defendant  bad  oyer  of  the  record^ 
and  they  are  at  iflue,  and  the  record  fent  into  Bank  to  be 
tried s  and  after  the  pUuntiff  it  nonfuited^  and  then  brings  another 
fare  facias^  the  defendant  (hall  have  oyer  of  the  record  again  \ 
for  nonfuit  nvas  the  aB  of  the  plaintiff .  Br.  Oyer  de  Records,  pL 
41.  cites  24  E.  3.  35. 

2.  DAt  upon  recovery  by  the  plaintifF  againft  this  defendant 
in  njjrit  ^  entry  of  10/.  damages  ;  Moyle  demanded  oyer  of  the 
record  i  and  becaufe  the  declaration  was  thefirfl  day  if  the  term^ 
fidthe  defendant  imparled  till  the  endofthe  term^  therefore  he  vtis 
©lifted  to  have  oyer  of  the  record  5  becaufe  he  demanded  oyer  of 
the  record  a/  this  day^  and  not  at  the  commencement  of  the  term. 
Bat  Newton  in  a  manner  affirmed,  that  if  he  had  demanded 
oyer  of  the  record  the  firft  day,  he  ihould  have  had  oyer  of  the 
record.    Br.  Oyer  de  Records,  pL  14.  cites  22  H.  6.  38. 

3.  Debt  upon  obligation ;  the  defendant  imparled;  he  fhall  not  5.  p.  n»M 
have  oyer  of  the  obligation  nor  condition  at  the  next  day,  by  pi.  79.  dtet 
tcafon  of  the  imparlance ;  wherefore  the  defendant,  by  policy  '9  H.  6.  7. 
alleged  variance,  viz.  that  the  obligation  was  yeoman^  and  the  ^II^^5*b 
un/  malt-many  and  well;  for  the  obligation  remains  always  in  (hewn  to  the 
Court,  and  therefore  he  may  plead  variance  after  imparlance,  Court,  it  re- 
andin  another  term.     Contra  of  teftament,  this  fliall  be  but  IJIdimentof 
once  (hewn  j  and  by  this  means  the  plaintiff  fhewed  the  obliga*  UwinCouxt 
tion  again,  and  then  the  defendant  faw  it,  and  pleaded  the  con-  *"  '***' 
dition  performed,  which  cannot  be  without  feeing  it  5  and  fo  ^"^^le  eUd 
policy  to  fee  it.    Br.  Oyer  de  Records,  pi.  16.  cites  38  H*  d.  2.  of  the  term 

itaf*i)  the  law  adjudges  it  in  cuftody  of  the  party  ;  for  all  the  term  in  law  ii  but  one  -  ^ 
d^y.  But  when  the  term  is  ended,  (there  being  no  officer  to  whom  (he  cu(lody  and  L  '^5  J 
charge  of  it  belongs)  the  party  (hah  have  the  culto<ly.  And  where  it  appears  by  38  H.  6.  a.  a.  b. 
that  becaufe  th€  deed  /»  atntier  term  is  in  the  cuftody  of  thf  party,  and  not  in  Court,  the  de^ 
frodaat  Ihall  cot  have  oyer  ol  it ;  and  mth  this  agrees  4  H.  7.  18.  and  ar  H.  7.  30.  b.  Thia  wat 
the  firft  icfi»lutioo  5  Rep.  74.  b.  Mich.  35  and  36  £lix.  B.  R.  in  Wymark*s  Cafe. 

4«  DM  ufon  arrearages  of  annuity^  the  defendant  demanded  So  In  Mf 
oyer  of  the  deed,  and  could  not  have  it,  becaufe  'twas  after  im^  f^f^^^l* 
parlance.    Br.  Oyer  de  Records,  pi.  17.  cites  39  H.  6.  21.  ci'^Tvu 

ters    pa- 

kBtt,  by  which  it  wu  granted,  cannot  be  demanded  after  imparlance.  Freem.  Rep.  400.  pi.  cs4« 
Mayor  &c.  of  London  r.  Bre  [a Is.  Corec.J 

5.  Debt  upon  a  Icafe  of  a  corodyj  the  defendant  imparled  to 
another  term ;  there  he  fiball  not  KaYC  oyer  of  the  deed  in  the 

oth^ 


§iber  tepm,  hj  reafon  of  the  continuance^  Be  MonftnoH  fk 

144.  cites  20  £•  4I  lo. 

6.  Note^  'twas  held  that  in  ik6t  upon  oUigatim^  if  the  dtfrnJani 
imparlts^  he  Jball  mi  fay  after,  that  the  obligation  has  m  conJuim^ 
and  plead  the  condition  &c.  becaufe  he  did  not  demand  oyer  ol 
the  obligation  and  condition  before  imparlance,  fir.  Oyer  de 
Records^  pi.  25.  (bis)  cites  4  H«  7.  lo. 

7.  Tho'  a  man  vazj  plead  without  oyer  of  the  bond  &c«  if  he 
pleafesy  yet  if  he  does  fo,  he  cannot  after  wave  his  plea,  and  de* 
mand  oy/tr  of  it.  L.  P.  R.  tit.  Oyer  of  a  deed  &c.  cites  18  Ap. 
1654.  B.  R. 

%.  ?.asreed  g.  Oyer  ought  not  to  be  granted  after  iwtparbmce.  %  Ley. 
Y^^^h    142.  Trin.  27  Car.  2.  B.  R.  In  Cafe  of  Mayor  &c.  of  Lon- 

imparUnce    don  V.  Correc. 

it  always  to 

to  aoocher  term.    6  Mod.  IS.  Mich,  t  Anne.  B.  R.    In  Cafe  of  Loogrille  t.  TKMHewwdl 

Huodred.— Oyer  of  deedt  muft  be  demanded  the  lame  term  that  they  are  Curiae  prolat :  hat  if 

^ittxt  hy  the  courfe  of  the  Court,  the  plaintiff  may  bring  in  bis  bond  wheo  ht  will.     Keh.  5a. 

pi.  85.  Pafch.  13  Car.  2.  B.  R.  Anoo. Bjt1>y  Hale  Ch.  J.  on  ^Jigmmfm  rf ntmrimm*  Utmem 

tbe  fatemtJbt^M,  qtfd  the  deciaratitt^  in  the  name  of  the  corporation,  or  any  other  fmall  variaocCft 
the  defendant  may  have  oyer  at  any  time  \  but  elfe  not  after  imparlance.  Bot  adjomatar,  thb  be- 
ing faid  the  courfe  in  B.  R.  &c.  3  Keb.  480.  pi.  19.  Loodoa  (City)  ▼.  G«ree.— Ibid.  491.  pL  9|» 
S.  C.  And  there  Hale  Ch.  J.  faid,  that  oyer  in  B.  R«  after  imparlance  ia  too  late  }  Aor  ii  ememf^^ 
gmttM  fufficient,  where  the  patent  itfclf  ii  pleaded.— ^c  (GJ  S.  C. 

If  the  defendant  in  a  plea  of  land,  would  Inire  oyer  of  the  deed,  he  muft  demand  k  before  im* 
parlance ;  for  by  imparlingv  he  undertakes  to  defend  the  land  mentioned  in  the  plaiotiC't 
and  it  would  be  abfurd  in  hin  to  defend  what  he  does  not  know.     G.  Hift.  C.  B.  14S. 

Jm  B*  M..  oyer  of  a  deed  may  be  demanded  after  imparU/ict,  i%  Mod.  99.  Trin.  4.  W.  j. 


9.  One  can't  demand  oyer  of  a  deed  but  during  the  time  thai 
V/f  in  Court ;  and  this  is  for  all  the  term  in  which  it  was  pro- 
duced in  Court,  in  Cafe  of  Simpfon  v.  GarGde.  2  Lutw.  1644* 
in  a  nota  there,  cites  5  Rep.  74.  Wimark'»  Cafe. 

]  o.  Where  a  record  of  the  fame  Court  if  pleaded  in  ahatement^ 
and  the  plaintiff  demands  oyer  of  that  record,  and  it  is  not  givem 
in  convenient  titne,  the  plea  ought  not  to  be  received,  but  the 
plaintiff  may  fign  his  judgment ;  and  the  rule  was,  that  unleft 
the  defendant  gave  oyer  of  the  record  the  next  day^  judgment 
ihould  be  for  the  plaintiff.    Carth.  454.    Trin.  10  W.  3-  B.  &. 
Theobald  v.  Long. 
9  P.sSaik.       1  r.  There  fhall  be  no  oyer  after  apUa  in  ahatement,  pet  tot. 
Molt  cT  T    ^^^'  ^^^  ^^^  '^^  reafon  -ot  oyer  is,  that  the  defendant  may  dc- 
in^/C.      ^"^  ^"d  {hew  fome  caufe }  as  a  variance  between  it  and  the  Te<« 
glfter  &c..2nd  that  amounts  to  a  pica  in  abatement,  or  to  plead 
fome  matter  in  abatement,  and  cited  Co.  Ent.  320.  that^  after 
plea  in  abatement  over-rul'd,  the  defendant  has  no  more  to  do 
with  the  original.  6  Mod.  28.  Mich.  2  Ann*  S.  R.  LongviU  t, 
Thiftleworth  Hundred. 
VT  ml*       12.  A  motion  to  fet  afide  a  judgment,  becaufe  figned  too 
7  Ceo. :!     ^^^^  ^^^^^  ^Y^  demanded  -,  the  Court  faid,  that  the  defendant  ir 
[    166  ]  ^o  demand  oyer  *  before  rule  to  plead  is  out^  and  that  he  hath  ono 
Hdrtiy  V.     day  after  to  plead«    Rules  in  C.  B«  74«  £aft«  5  Ceo.  2.    little* 

Varny. JjaJcs  y.  Sl^ith, 

Barnes  s 

Nocci  230.  S.  C.  a^c. 


(G)  PUaJings, 

I.  T  K  delt  wt  a  hud  fir  p^jfirmanct  gf  covenants^  the  defendant 
^  cannot  now  prav  oyer  as  heretofore,  but  f^ufi  plead  to  thi 
miaduft^  which  fliall  oe  produced  to  the  Court.  "EeD.  104.  pL 
III.  Trin*  13  Car.  a.  B.  R.  Anon. 

2.  In  deht  agmnft  an  odnumftratT  upon  a  bond  of  his  inteftate  it  was  ai. 
the  defendant  demanded  oyr  of  the  bond  and  conMtion  &  ei  le^tur ;  i^i^^  ^^ 
the  condition  was  fir  perfirmance  of  covenants  in  an  indenture  JJ^^^jlJ^*^*^ 
made  between  the  pbintin  and  the  inteftate;  then  xhtd^endant  tliepka«« 


frafd  oyer  of  the  indenture  mentioned  in  the  condition,  though  it  v^  *"  ^^ 
was  not  in  Court  jc  ci  legitur,  aiid  then  he  pleaded,  and  the  phin-  ^^  ^ 
tiff  demurred  [generally]  fo  that  the  indenture  was  not  in  Court;  femai,  aoi 


it  (hould  have  Teen  produced  by  the  defendant  under  the  hand  ^^  ^^ 
and  fea}  of  the  *  plaintiff,  and  where  it  was  made,  and  the  fuk-  JJ^J^.^ 
ftance  thereof,  that  if  it  fliould  be  mif-recited,  or  a  wrong  deed  aiaed  bf  ite 
ietforthf  the  plaintiff  might  plead  non  eft  fadnm ;  now  m  this  ^^  *7 
cafe  he  cannot  plead  that  plea,  becaufe  the  defendant  hath  not  ^^^'^^ 
alleged  that  it  was  the  plamtifTs  deed,  and  for  that  reafon  he  neni  de- 
cannot  crave  oyer  of  it,  and  get  it  truly  entered,  if  it  (hould  be  ■»"*'- 1^ 
mif*recited ;  but  adjudged,  that  upon  a  general  demurrer^  itfiall  J^eitAouIl 
he  intended  to  ht  the  true  indenture^  and  that  it  nvas  in  Court y  and  Wup«uif^. 
that  if  the  defendant  had  endeavoured  to  trick  the  plainti£F,  he  ^^^  ^^^^ 
might  have  complain'd  to  the  Court.    3  Salk.  1 19,  120.  Anon,    JJ^'coUlt 

apccd,  tfkt  the  dcfeadaiit  in  thii  cafe  ought  to  have  ihewn  the  deed,  and  not  the  plaintiff  hy  ths 
Jav  $  ncvertheleftf  judgment  was  given  for  the  defendant*  ^uod  querent  nil  capiat  per  bilUan. 
I  Sawid.  q.  Mich.  i8  Car  2.  Jevens  t.  Uarridge. — *  Inteftate.  i  Saund.  9.— Saunders  at  the  toA 
0f  thetil*  cites  7  £•  4.  1.  diat  the  plaintiff  in  fuch  cafe  ought  to  (hew  the  indenture,  but  iaytt  il 
ftcas  this  is  not  law  at  this  day. 

« 

3.  In  debt  on  condition  to  perform  covenants  in  an  indenture, 
to  pav  300L  and  to  repair  as  three  (hall  award ;  the  breach 
aiEgn  d  was,  that  award  was  made,  but  defendant  had  not  re- 
paiPd  ;  defendant  pray'd  oyer  of  the  indenture  and  alfo  of  the  a%vard\ 
the  indenture  was  fet  forth  truly,  but  the  award  was  fet  forth 
untruly  \  whereupon  there  was  a  demurrer.  Then  it  was  mov'd 
for  the  plaintiff  to  fet  afide  this  oyer,  which  per  Cur.  is  uregu- 
lar;  and  if  the  award  be  not  truly  fet  forth  at  iirft,  the  defends 
ottt  might  traverfe  it,  tut  cannot  pray  oyer  of  any  thing  not  in  Curia 
froiet.  and  the  Court  fet  it  afide.  3  ICcb.  716.  pi.  i.  HilL 
^8  Car.  2.  B.  R.  Sands  v.  Thomiinfon. 

4-  In  a£lion  for  a  duty  czWcdJhewage  [fcavage]  the  plaintiffs  *  Lev.  141. 
declared  upon  the  grant  of  £.  4.  by  letters  patent ;  the  defendants  ^^oftho 
demanded  oyer,  and  the  plaintiffs  in  their  replication  demurred^  Ma  you 
fuia  pUuitutn  pradiBum  minus  fufficiens  tsfc.  and  per  Cur.  the  or  Lon- 
rqplication  is  naught  \  for  he  fays,  placitum  pnedi£lum  eft  minus  gokecV, 
AC.  and  tliisre  nvas  no  plea  pleaded  \  for  |he  demanding  if  oyer  is  that  this  was 
»  plea,  and  therefore  a  repleader  was  awarded.    Freem.  Rep.  no  plea,  and 
400.  Trin,  1675,   Mayor  and  Commonalty  of  London  v.  Brc.  ^[*  ^^l^ 

warrant  the 

to«m  JB  tof^bim^  apd  tfacrcfott  judimeat  was  |ina  kt  d»  Msoi^^  ^  ^  not  award  a 

fepleadef 
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repleader  as  wai  dcfircd.— — 3  Keb.  480.  pi.  19^  491.  pi.  33.  S.  C.  by  name  of  Lcodos  (Cfitj)  n 
C^ec  Uyh  a  rtplcadcr  wat  awarded  |ivmg  oyer. 

*  5.  In  debt  on  bond^  the  defendant  demanded  oyer  of  the  oblU 
gation,  and  the  condition  which  was  for  performance  of  articles^ 
nnd  then  pleaded  the  articles,  and  that  he  had  performed  them} 

{ilaintitF  pra/d  that  the  articles  be  inroUed  in  hzc  yerba,  wluch 
)c:ng  done,  ^c plaintiff  demurred  generally^  andjbe^ifdy  that  ^- 
•  feniant  in  pleading  the  articles  had  omitted  part  oftbem  /  and  there* 
upon  the  opinion  of  all  the  Court  was  againft  the  defendant  \ 
for  perhaps  the  .plaintiff  would  have  affigned  breach  upon  the 
things  omitted,  which  now  he  cannot  do  \  Judgment  for  the 
plaintiff;  and  North  Ch.  J.  rememberM  a  Cafe  in  B.  R.  accord- 
ingly.   3  Lev,  50.  Pafch.  34.  Car.  2.  C.  B.    Hudibn  v.  Spier. 

t  tf  117*       ^'  '"  ^^'  ^^^^  ^^^  conditioned  for  performance  of  covenants 

Mi<i.  XI     in  an  indenture ;  the  defendant  prayed  oyer  of  the  condition^  and 

C»r.    I.      pleads^  that  he  hath  the  indenture  in  Court y  and  that  there  are  m 

YoBmans     covenants  therein  to  bc  performed,  et  hoc  &c.    The  plaintiff 

pray'd  oyer  of  the  indenture,  which  was  entered  in  haec  verba ; 

and  it  appearing  that  there  vfere  feveral  covenants  therein  to  bc 

performed,  he  demurred  to  the  defendant's  plea,  and  adjodgeil 

•  Shaw,      good ;  for  upon  oyer  of  the  indenture  it  is  *  made  part  of  the 

r»ri.  Cafes  defendant's  plea,  fo  that  it  appearing  judicially  to  the  Court, 

cVfi  ciriic  ^^^^  ^^  ^^^  plead  a  falfe  plea,  and  averred  againft  the  truth  of 

Kwjg  V.      what  appeared  by  the  indenture ;  therefore  the  plaintiff  need« 

ChejUr        not  flicw  any  matter  of  fzSt  in  his  replication  to  maintain 

Vymt}^^  his  aft  ion,  but  it  is  more  proper  for  him  to  demur.  3  Salk.  120. 

Pafch.  9  W.  3.  Anon. 

7.  In  debt  on  bond^  dated  2^  April ^  2  jinn,  defendant  pray'd 
oyer  of  the  original,  which  bore  tefe  16  April,  2  Annee,  where* 
upon  defendant  pleaded,  that  the  original  was  fued  out  before 
the  date  of  the*  bond.  The  plaintiff  r^/W,  that  the  writ  upon 
which  he  declared  was  another  writ,  and  then  fets  it  forth  j  the 
defendant  rejoinM  by  way  of  efloppel  becaufe  of  the  oyer  afore* 
faid  ;  the  plaintiff  demurred,  and  concluded  in  bar,  and  defend* 
ant  joined  in  demurrer.  Trevor  Ch.  J.  and  Nevil  and  Blencov 
J.  held  the  replication  good;  for  the  writ  being  fiPd,the  reading 
of  it  is  the  aft  and  office  of  the  Court,  and  fhall  not  conclude 
the  plaintiff  from  fhewing  the  true  writ ;  and  that  this  //  not  like 
to  o^er  of  a  deed,  the  reading  of  which  is  the  aB  of  the  plaintiff 
himjelf  and  therefore  fliall  not  be  admitted  to  fay,  that  the  deed 
fo  read  to  the  defendant  is  not  the  deed  upon  which  he  counted; 
but  Tracy  J.  held,  that  when  the  defendant  pray'd  oyer  of  the 
writ,  and  it  was  read  to  him,  this  was  the  aft  of  the  Court,  and 
when  it  ifi  entered  upon  the  record,  the  plaintiff  fhall  not  be  ad* 
mirted  to  fay,  that  this  is  not  the  true  writ,  and  fo  falfify  the  aft 
of  the  Court ;  but  had  the  writ  been  miftaken,  the  plaintifPs 
attorney,  upon  delivery  of  the  paper  book,  ought  to  have  rcc- 
tifvM  it,  or  have  applied  to  the  Court  to  rcftify  it ;  but  after  it 
is  HT  rdcd,  he  is  citopped  to  fay,  that  it  is  not  the  true  writ, 
1  L,'^i\\\',  1:^41.  1644.    Trin.  2  Auns.  Simpfon  v.  Garfidc. 

8.  A\Txcrt 


t«  Where  diere  b  a  voriana  between  the  original  and  the 
•ount,  or  the  bond,  and  an  oyer  prajed^  there  the  variance  ma j 
be  pleaded.    G.  Hift.  C.  B.  42. 

(H)  Pleadings,   jft  what  Time  after  Oyer  given. 

i.  A  Motion  to  fet  afide  a  judement,  for  that  the  defendan^» 
^^  attorney  demanded  oyer  tf  the  bail-hand,  and  the  platrtttff 
hned  judgment  the  fame  day\  the  plaintiff's  council  inGfted>  that 
uiere  was  a  rule  given,  a  plea  demanded  in  writing,  and  oy^ 
iMf  demanded  till  the  rule  was  out,  and  judgment Jigned  eight  honrt 
4f6er  oyer  given.  The  Court  fet  afide  the  judgment,  and  held, 
ttax  the  defendant  ought  to  have  a  reafonable  time,  after  oyer, 
to  plead,  but  did  not  fettle  the  time*  Rep.  of  Prad*  in  C.  B.  72. 
Eaft.  5  Geo.  2.  Hammond  r.  Horner. 

2.  Id  this  Caie  the  fingle  queftion  was,  whether  the  defend-  f    t68  J 
ant  Ihould  have  xbtfame  time  to  plead  after  oyer  given j  as  he  had  Notet  ia 

ett  the  time  oyer  was  demanded^  The  Court  held  he  (hould,  and  fet  ^- ^-  '55* 
afide  the  judgment,  which  was  figned  the  next  dav  after  oyer  '^  * 
giYtn,  the  over  being  demanded  two  days  before  tne  rule  was 
out  Rep.  ot  Praft,  m  C.  B.  81,  82.  Mich.  6  Geo.  2.  Thecd-. 
iam  V*  Jackfon. 

3.  &  a  rule  to  (hew  caufe  why  judgment  Ihould  not  be  fet 
afide  J  it  appeared,  the  rule  to  plead  was  given  on  Monday  the 
24di  of  O&ober,  and  was  out  the  Thur/day  after :  oyer  was  de» 
manded  on  the  Wednefdayy  and  given  on  the  Tburjdayy  zndjudg* 
mint  was  Jigned  on  the  Friday  in  the  afternoon:  Curia;  the 

Jlaintiff's  attorney  (hould  have  ftaid,  and  not  figned  it  till 
aturdaf  in  the  afternoon,  for  the  defendant  (hall  have  the  fame 
time  to  plead  after  oyer  given,  as  he  had  when  oyer  was  de« 
manded.  Rep.  of  Fra£t.  in  C.  B.  14^.  Mich,  i  x  Geo.  2« 
Simpfon  v.  Duffield  and  his  wife,  adminiftrators. 

[For  more  of  jD^et  Df  Vlecortl^,  SDectld  &c.  fee  jfaf t0,  an4 

other  proper  Titles. } 


^amner«(< 
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Pmtnttf^ 


{A)  Of  what  flying  there  may  be  Parccttcrt. 


tttt  [[i*  TF  an  Earl  in  fee  dieSihaTing  iflue'two  daughtersi  Acf 
^        *  (hall  be  coparceners  of  the  SgnH^^  and  fiat!  be  as  vm' 


•ncicatVook 

H.  X,  tit.    Cmntejs^  and  the  dignity  does  not  ceafe  t&l  a  new  creation, 
Fvtitiott  23  H.  3*  Pardtion.  28. 

i».«diefe  Adjudged.  Q).  Da,  1.  County  Palatine,  61.  V  Braaon  dc 
Kote,  if  ike  acquircndis  rerum  dommus^  76.  D.J 

mtA/mv  •/*  ' 

dur/^  defcead  «»  copdirccacriy  It  Outl  be  Avided  bct«petn  then  m  well  m  e6ier  lasdsf  uidit 
•Ideft  (hall  AOC  Jmiw  cbia  IcigMory  and  earldom  catirehr  t«  l^rfelf «  ^ uod  nota  {  adjndg'dper  ttC;  Cor* 
By  ihts  it  a^pcan  that  the  earldomi  i.  e.  the  pofcmiu  af  the  tviAoraJLJUt  iivi/edt  mmiiiiA 
whcia  theic  are  more  daughters  than  one,  the  eldiok  Ihall  not  have  the  dig nitj  aad  fower  of  tha* 
aarif  i.  e.  tobeaoountefti  in  that  cafe  the  JT/irr,  ^hoti  the  lovereign  of  hanoorand  •dignitft  ■*f 
ior  the  ioceitaintr  r^njtr  the  digmitt  mt  i»^ieh  rftke  dmrnghttn  kefitmfi^  aad  tfab  hat  bm  thcafiift 
fioce  the  Conqueft*  at  it  it  faid.  Co.  Litt.  165. 

In  Irebnd  thfca  atlatiaates  were  created  m  di<  time^f  H.  2.  the  firft  In  Leimftcr*  which  wtt 
graatad  to  the  Earl  Stroogbow  thro*  all  thii  prortoce  ;  the  fecond  in  Meth,  granted  la  Sir  Hug^  da 
Lacy  the  elder;  th«  third  in  Ulftert  granted  to  Sir  Hugh  da  Lacy  the  yooafer;  bat  after*  when 
William  the  Maiihal  of  Englandy  hairing  married  the  daughter  and  heir  of  Strongbowt  had  iAit 
ft«a  foot  and  five  daughten,  and  the  five  laos  being  dead  without  iflue^  the  Teigniory  of  Letmiler  de. 
ficended  to  the  five  daughten,  upon  partition  made  between  theai^  each  had  an  cntiae  conntf  al* 
lotted  to  her,  via.  the  countr  of  Catherlaugh  wai  allotted  to  the  aMeft,  the  eaunty  of  Wndntd  i» 
the  Ibcondt  the  county  of  Kilkenny  to  the  third,  the  county  of  Kildare  to  the  ibuith,  and  tte  tefw 
ritoty  af  Leiz,  which  i&  now  the  Queen's  County,  to  the  fifth  ;  and  upon  this  each  oJF  the«i  had  a 
fcvaral  county  palatine,  and  all  thelibertiet  and  prenigatives  io  her  Icvcral  purparty,  as  SCfongbe# 
and  the  Mar&al  had  in  the  imire  feigniory  of  Leimfter.  As  if  three  parcenen  are  of  a  madDr,  wh* 
aake  partiKion,  each  of  them  Qiall  have  a  manor  and  cour^baron  within  her  purpart/*  a6  H.  t«  4« 
fiav.  ii,b.Trin.  9  Jac.  t«  C^Tc  of  the  Conntf  Palatine. '  ^ 

[2.  The  fame  is  of  a  harm.    Bradon  •76,  b.^ 

3.  If  a  man  have  reafonabie  e/toverSj  as  noufeboote,  heyboote^ 
4'c.  appendant  to  his  freehoid»  they  are  fo  intire  a»  they  flian'C 
be  divided  or  parted  between  coparceners*    Co.  Litt.  164*  b. 

4.  If  a  carodii  incertaif&he  granted  to  a  man  and  his  heirs,  and 
he  has  iffue  divers  daughters,  this  corodie  (han't  be  divided  be* 
tween  them.  But  of  a  corodie  certain  partition  may  be  made* 
Co.  Litt.  164.  b. 

f^  169   ]       5.  A  pifcaryincertalfij  or  a  common  fauns  mrnbrcj  can't  be  divi* 

ded  between  coparceners ;  for  that  would  be  a  charge  to  the 

tenant  of  the  foil.     Homage  and  fealty  could  not  be  divided  &G« 

Co.  Litt.  164.  b. 

Codb.  17*        6.  The  Lord  Mountjoy  feifed  of  the  manor  of  Canford  in  fee^ 

Ld.  Mount.  j;j  1^  jg^  indented  and  inrolled,  bargain  and  fell  the  fame  to 

iluntiog-      Brown  in  fee,  in  which  indenture  this  claufe  was  contained: 

don.  Provided  always,  and  the  faid  Brown  did  covenant  and  rf^nt  Is 

ms$d  %uiti  the  faid  Lord  Mountjoy  his  heirs  and  ailigns^  uiat  the 

6  Lati 


Loti  Mattn^oj,  his  heirs  and  ajOSgns,  mtght  dig  for  ore  inihi  ,     ;^ 

MEr  (which  were  ereat  wafts)  parcel  of  the  faid  manor,  and  ta 
£l  tmrf  aljif  fir  the  making  af  allom*  And  in  this  cafe  three 
'  points  were  refolvedi  i.  That  this  did  amount  to  a  grant  of  an 
nlereft  and  inheritance  to  the  Lord  Mountjoy,  to  dig  &c* 
1.  That  notwithftanding  this  grant,  Brown  and  his  heirs  and 
liEgns  might  dig  alfo,  and  like  to  the  cafe  of  common  fauns 
ttonbie.  3*  That  the  Lord  Mountioy  might  affign  his  whole  in- 
textft  to  one^  two  or  more  \  but  then  if  there  be  two  or  more, 
diey  could  n^lke  no  Swfan  of  it,  but  work  together  with  one 
ftock :  neither  could  the  Lord  Mountjoy  &c.  aSign  his  interelL 
ia  any  part  of  the  wafte  to  one  or  more ;  for  it  might  work  a 
prejttdice  and  a  farcharge  to  the  tenant  of  the  land ;  and  there- 
ibre  if  fucH  an  u$uertm»  Miritance  defcend  to  two  coparceners,  / 
it  can't  be  divided  between  them.  Co.  Litt.  164.  b.  Lord 
tfottnt|oy*s  Cafe. 

^  7.  The  dignity  of  the  Crown  of  England  is  without  all  quef- 
tion  defcendible  to  the  eldeft  daughter  alone,  and  to  her  pdf* 
ferity;  and  fo  it  has  been  declared  by  aA  of  parliament;  for 
itgnum  non  eft  divifibile.'    And  fo  was  the  defcent  of  Troy: 

Fntierca  fceptnim»  IlioM  ^upd  feflcnt  dim 

Maxima nanrom  Priaaii.  Virg.  ^nkid.  1,657. 

Co.  Lttt.  165. 

t.  A  ftfit'-riarge  is  entire  and  againft  common  right,  yet  may 
k  be  divided  between  coparceners ;  and  by  a£b  in  law  the  tenant 
of  the  land  is  fubje£k  to  feveral  diftrefles,  and  partition  may  be 
Bade  before  feifm  of  the  rent*  Co.  Litt.  164.  0. 

9.  Ca/iUf  of  habitation  fir  private  ufiy  that  are  not  for  the 
Mcdbry  defence  of  the  realm,  ought  to  be  parted  between 
sopafoeDert  as  well  as  other  houfes,  and  Wives  may  be  thereof 
mkmti.    Co.  litt.  165. 

(A.  1)  fFho  are. 

I.  pArceners  are  where  a  man  feifed  in  fee  or  tail  has  iiTue 
^  onlv  daughters,  or  dies  without  iffue,  and  leaves  (ifters 
fte.  and  the  tenements  defcend  to  fuch  daughters  or  fifters  8cc. 
and  they  enter,  they  are  called  parceners,  becaufe  they  are  com** 
pdlable  by  writ  defartitionefidenda,  to  make  partition ;  and  all 
of  them  are  but  one  heir  to  their  anceftor,  and  yet  they  have 
ftoleties  &c*  in  the  land  defcended.  Hawk.  Co.  Litt.  248.  (163.} 
a*  Mem  defcendlng  rf  daughters  may  be  coparceners  as  well 
as  women,  and  fliaU  jointly  implead  and  be  impleaded.  Co* 
litt  t6^  b. 

3.  If  two  copetrcemrt  are  ofc  ufe  before  27  H.  8.  and  thqc  con* 
tiaue  the  ufe  hyfat  defcents  \  and  after  the  ftatute  27  yC  8..^ 
made,  there  is  no  doubt  but  that  they  hzvt  feveral  moieties  ay 
ftcv  had  before.  Mo*  9a.  pL  z^i.  Trin.  xo  JUiz.  in  Symonds'^ 


17^  l^ftttnidrtf* 


(B)  Parceners.  [Entry  by  the  one.  In  what  Cafc$ 
it  (hall  enure  Jo  as  that  the  other  may  enter  with 
berJ] 

jTrnmmt  h  [i.  T  F  d/i^  coparccncr  enters  upon  tie  difcontinuee  rf  her  father^ 
y^/f**^^  ^^^  ^P^  ^nft^  h  '^^  difconHnuee  brings  an  ajfife^  and  reco^ 

kJliJme  vers  bjfalfe  verdiS^  the  other  may  enter  and  hold  in  coparceny 
ntfo  damgb-  With  hcr.  ai  E.  3.  32.  21  Aff.  pi.  19.  adjudged.] 

teru  Md 

^'^,  and  the  9ne  entered  upw  tbefeofftty  claiming  to  btrfilf  and  t9  her fifttr  \  the  feofiee  oofM 
lier,  weAjbe  brought  ajjift  and  r€CW€r*d^  by  which  ber  JiJIer  enter* d  %t/itb  ber^  andjheoufied  her% 
and  ^tjifter  brougbi  ajfift^  and  recovered  by  award  quod  minim  I  ibr  by  reafon  of  the  dije^mtmrn* 
MMce^  the  recovery  of  t^tt  firit  iifter  was  only  by  conclufion  botweeo  her  aiid  the  feoflfee,  to  which  rei» 
cord  the  other  fifter  was  a  ftrjnger ;  therefore  it  feems  it  is  not  law  that  the  other  fitter  may  itcuwu' 
Ihc  moiety  with  her»  the  difcoatinuance  notbciag  puig'd.    Br.  Remictcrt  pi.  43.  cites  ii  AC  19. 

Br.  Eotit  2.  Where  two  coparceners  are  Beirs  after  difcontinuance  or  abate^ 
^^"**.  '*•  ment^  and  the  one  brings  an  aSion^  as  {ormedon,  or  fuch  like,  im 
I  *0—  '^  name  of  bath ^  the  one  is  fummorfd  and  fever^d^  the  other  reanfers 
Contrary  one  moiety^  and  enters  by  execution^  the  other  may  enter  with  hcr 
^bere  tbe  ^  ^^^^  j^^    gj.^  Coparccncrs,  pL  2.  citc$  19  H*  6.  45« 

ner  reUafet 

her  f^rt  ar  alhnt  it,  and  the  ther  recovers  ber  moiety  ^fler  fummint  and fiveranee*     Br.  Cspatoe- 
aertt  pl*ft«  <^'cs  19  H.  6,  ^^.-^But  Vfbere  two  coputxatn  /ei/ed  in  tail  aiien,  and  bmve  ijfmt 
smd  die^  the  iflue  of  the  one  Hiall  have  action  alone,  and  the  iflue  of  the  other  the  like  ;  and 
thcie  where  the  one  rerovcrsp  the  other  cannot  enter  with  him.    Br.  Coparcenart,  pi.  s.  citca 
19  H.  6.  45. 

Br,  Remit.  3.  Where  there  are  two  coparceners^  and  they  bring  firmedm^ 
*^'  s'  C*'  ^^^  ^^  ^^  is 'Jiimmon^d  and/ever^ dy2Lnd  the  other  fues  oadr^e^veKg 
!!!s!  P.  Per  the  moiety f  the  other  may  enter  with  her.    Br.  Entre  Con^ 

Martin,  Br.   pL'33.  citeS  Ip  H.  6.  59. 

Judgment* 

bI.  14a.  cites  10  H.  6.  9  fc  lO.    And  then  the  other  may  have  a  new  affion  in  name  of  botb^  1 

jhtd  fo  fee  chat  wl^ere  no  ^olf:jjhn  h  but  in  the  one  only^  then  right  only  doet  not  remit  wicbout  law* 

lulpoA*e0»oa  alfo.     Br.  Eutre  Cong.  pi.  33.  cites  19  H.  6.  59. 

(B    2)  Entry  of  the  one^  to  what  Purpofes  it  ihall 

be  faid  the  Entry  of  the  other. 

I.  Tj^NTRTof  thcone  coipzrccntr  docs  not  give/eijtn  to  tie otier^ 
*^  ^ere/be  enters  in  her  own  intereft  only ;  auod  nota  %  for 
the  releafe  of  the  one  coparcener  of  all  her  right  to  her  fifter 
Countervails  entry  and  feoffment,  if  the  one  enters  in  the  name 
of  both|  but  if  (he  enters  in  her  pwn  name  only,  then  it  is  cnolf 
an  extinguiOiment  of  the  right.  Br.  Cbunterple  de  Voudier^ 
pi.  29.  cites  21  E.  3.  27. 

2.  Where  one  coparcener  enters  claiming  to  her  and  hir  eompmnwm^ 
this  vejlsf^^n  in  both  \  per  Fifher.  Br.  EBtre  Cong.  pL  37.  cites 
a4  Et  3.  49. 


ri  •  ,  ,    ,  .        »  •  .  » 

.  3.  Baron  ani feme  fejfed  in  tally  the  baron  made  a  feoffment  and  ^"^  ^^''^^ 
hii  tfue  two  daughters  who  had  ijue  two  fons\  the  ^/irc«  JiW;  „lt^^J^ful^ 
Uic  /«w^  entered  upon  the  feoffee  <f  his  affent  claiming  at  his  will  there  tbr 
aftd  iked\  ind  /A^  /w^  daughters  died^  and  ^«fy&«  entered  upon  the  ^^"j?/''  ^"* 
feoffee,  claiming  to  the  ufc  of  A/m  and  his  companion  \  the  feoffee  ^anhn'd^i 
Iftwght  affife  agaififi  him  who  entered  only ,  and  recovered  by  award ;  not  vefi  feU 
icit  ^feme  by  her  entry  was  no  diffeiforefs^  and  then  flie  did  not  -fi"  '"  ^'* 
3ie  feifeA  of  an  eftate  of  inheritance,  fo  that  the  heir  may  be  re-  ^^i^^'ontra 
mittcd.     Qaod  not&.  Bn  Exltre  Cong.  pL  37.  cites  24  £•  3.  42.  %tfbere  the 

.entryis/attf- 
ful.    Br.  EntrcCong.  pi.  37.  cites  44  E.  3.  42, 

4.  The  ciitry  of  otic  poparcener  into  the  whole  land  is  not  ^nd  yet  it 
the  entry  of  both  to  all  intents;  for  wA^^  there  were  twoftftersy  jj/**^  *^'^: 
ind  the  one  who  entet^d  had  iffue  and  died,  and  the  othjer  died  r  j*/i  1 
Widiout  ifTuei  and  a  ftranger  abated,  and  the  iffue  of  the  other  the  entry  of 
had  firtnedon  of  the  one  moiety^  and  made  himlelf  heir  to  his  tht  one  it 
mother,  who  infimul  tenuit  with  another  filler,  and  another  writ  't'jV'^^^  ^ 
tftie  other  moiety  j  and  made  herfelf  thereof  heir  to  his  grandfather  ^  theftranveri 
quod  nota.    Br.  Coparceners,  pL  8.  cites  40  E.  3.  8^  nevertheufa 

otberxuife  it 
u  ietween  rhemfelvex ;  for  upon  the  entry  of  the  one  the  other  may  have  a  nuper  obiit  but  not  affife* 
Br.  Coparceneni)  pi.  8.  cites  40  E.  3 .  8.  . 

5.  Where  tand^  defcend  to  two  coparceners,  and  the  one  en-  ^«'perCur. 
ters,  it  is  the  entry  of  both,  and  by  it  both  may  have  an  afffi.  |hc  *on7if 
Per  Fencote  and  Kirton ;  quod  non  negatur.  Br.  Coparceners,  not  the  cn- 
pl-  I.  cites  43  £.  3.  19.  try  of  both 

in  refpect 
rf  mMiing  totb  the  f-.nx  In  gavelkind  to  ie  voubb*d  as  one  i6«V,  and  the  reafon  feems  to  be 
^4*5^  it  h/or  their  dt/kuvuntage  to  make  ihcm  to  render  in  value.  Br.  Coparceners,  pi.  j.  cites 
4J  E.  3.  i^. — So  where  they  were  dijfeifors^  and  the  dijfrlfee  re-eHter^d  and  the  one  enter* d  after ,  it 
isiMllbeentrjof  both  ;  tontrarium  fupra,  where  it  i^for  their  advantage  to  brtngafftfe  upon g9<iid title 
to  pin  tfaclaod.  Br.  Coparceaers»  pi.  i.  cites  M.  1  H.  6.  5. — —When  one  coparcener  <;r/fri  ^tf. 
»erallj and  takes  tbefrefits^  this  fliall  be  accounted  in  law  the  entry  of  them  both.  Co.  Litt.  243.  b^ 

(C)  Of  what  Things   Coparceners  may  be,  and 

HoWii  T^hingi  indivtfibie. 

li  T  F  a  villein  defcend  to  two  eoparceners,  this  is  an  intire  in- 
^  faeKtance,  and  albeit  the  rillein  himfelf  cannot  be  divided, 
yet  the  profit  of  him  may  be  divided  \  one  coparcener  may  have 
the  feruice  one  day^  one  week  &c.  and  the  other  another  day  or 
week  &c.    Co.  Litt.  164.  b. 

X^  Likewife  an  advo^fon  is  an  intire  inheritance,  and  yet  ill 
cffeft  the  fame  may  be  divided  between  coparceners }  for  they 
may  divide  it  to  prefent  by  turns.     Co.  Litt.  1 64.  b. 

3-  Regularly  the  eldeft  fliall  have  the  reafonable  eflovers,  com"  ^*'  *^  ** 
nan^  pifcary,  corodie  uncertain  (2fc,  and  the  reft  (hail  have  a  con- ^^'J^gft^^ left 
tribution,  u  c.  an  allowance  of  the  value  in  foine  other  of  the  no  other  in* 
iafacritance  &c.     Co.  Litt.  165.  heriunce  to 

give   any 
Aing  in  allowance,  if  the  eAovers,  pifcary  &c.  be  uticerlain,  then  {hall  one  coparc^cr  have  the 
rWvtrt  Uc.for  a,  time^  and  th^  Qtberfof  tie  like  tinte\  U  the  ovA  for  one  year  and  the  other  for 
-Vol*  XV.  P  •  awUitr, 
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•nothery  or  more  or  lefs  time,  whereby  no  prejudice  can  grow  to  the  owner  of  the  foil.  Co.  tiff « 
165. — Or  in  cafe  of  the  flfcary  one  may  have  one  iifli  and  the  other  a  fecond  ftc,  qr  the  one  stay  hate 
^%%i^  draughty  and  the  fecoAd  the  fecond  draught  &c.  Co.  Lite  165. 

4.  And  if  it  be  a  parly  one  may  have  the  firft  beaft^  and  the 
fecond  the  fecond  &c.    Co.  Litt.  165. 

5.  And  if  of  a  milly  one  to  have  the  mill  for  a  time,  and  the 
other  the  like  time,  or  the  one  one  toll  dijby  and  the  other  the 
fecond  &c.     Co.  Litt.  165.  * 

6.  There  is  a  difference  between  a  dignity  or  natne  of  noiilitj^ 
and  an  office  of  honour  ;  for  if  a  man  hold  a  manor  of  the  King  to 
be  High  Conjlahle  of  England^  and  he  dies  having  iflue  2  daugh- 
ters, and  the  eldelt  daughter  takes  hujbandj  he  (hall  execute  the 
office  folelv ;  and  before  marriage  it  (hall  be  exercifed  by  fome 
fufficient  deputy ;  and  all  this  was  refolved  by  all  the  Judges  of 
England,  in  the  Cafe  of  the  D.  of  Buckingham.   Co.  Litt.  165. 

t  l^^  J  (D)  Age.  JVhere  one Jljall  have  the  Privileges  of  her 

Age^  and  that,  tho'  the  other  be  4ibove  Age. 

1.  T  F  one  of  them  be  of  full  age  and  the  other  within  age,  flic 
^  (hall  have  her  age  and  other  privileges  and  advantages  that 
an  heir  within  age  fhall  have ;  and  when  they  are  demandants 
for  the  homage  ol  the  one,  the  parol  fliall  demur  againft  them 
both.  Sunt  autem  plures  participes  quafi  unum  corpus  in  co, 
quod  unum  jus  habent,  &  oportet  quod  corpus  fit  integrum^  & 
quod  in  nulla  parte  fit  defeflus.     Co.  Litt.  164. 

2.  If  a  man  have  a  judgment  given  againft  him  for  debt  or 
damages,  or  be  bound  in  a  recognizance  and  dies,  his  heir  with- 
in age,  or  having  2  daughters,  and  the  one  within  age^  no  ««^ 
cution  (hall  be  fued  of  lands  by  elegit  during  the  minority,  alieit 
the  heir  is  not  Jpecially  bound^  but  charged  as  tertenant*  Co.. 
Litt.  290. 

3.  In  quare  impedit  it  was  held,  that  If  ai^  advowfon  defceni 
to  4  coparceners^  and  after  the  death  of  their  anceftor  the  church 
is  void  J  if  they  cannot  agree  in  prefentmentj  the  incumbent  of  tie 
eldeft  {\^tx  fhall  be  received  and  inducted ;  and  fo  at  the  ad  time 
the  incumbent  of  the  ad  lifter,  &  fie  de  fingulis.  Keilw.  i. 
Mich.  12H.  7.  Anon. 

(E)  What  Privilege  the  Eldejl,  or  her  Iffue,>i// 

have  in  Partition, 

I.  pNITlA  pars  is  perfonal  to  the  eldeft,  and  this  prerogative 
^      '^  or  privilege  defcends  not  to  her  ifiue,  but  the  next  eldejt 
fifter  fhall  have  it.    Co.  Litt.  166.  b. 

2:  j/'the  parceners  agree  that  the  eldefl  fifter  fiiall  maheparti-* 
tion  of  the  teacments  in  maimer  afore£ud»  and  if  ftie  does  this  ^ 


then  It  is  faid  that  tlie  eldeft  fifter  /ball  chufi  loft  for  her  part^ 
and  after  every  one  of  her  fifters  &c.    Co  Litt.  f.  245. 

3.  &  a  diverfity  is  to  be  obfcrved  between  this  cafe  of  zpar^  Kclw.  x. 
tfticn  in  deed  hy  the  ail  of  the  parties,  (for  there  the  privilege  of 
eUBioH  of  the  elded  daughter  Jban't  defcend  to  her  iffue)  and  be- 
tween the  cafe  ivbere  the  la*w  gives  the  eldeft  any  privilege  ivith^ 
wt  her  fle7,  for  there  that  privilege  fliaU  defcend :  as  if  there  are 
diverfe  coparceners  of  an  advowfon^  and  they  carCt  agree  to  pre-' 
fifstf  the  law  gives  the  firft  prefentment  to  the  eldeit ;  and  this 
privilege  (hall  defcend  to  her  Iflue,  nay  her  afBgnee  (hall  have  it, 
and  fo  (hall  her  hufband  that  is  tenant  by  the  courtefy  have  it 
alio.    Cujw  efi  divtfto  alterus  ejl  eUBio.    Coi  Litt.  166.  b. 

4*  Littleton  rightly  i^olledls  upon  the  form  of  the  judgment^ 
that  theflierifFfliall  deliver  to  them  fuch  parts  as  he  thinks  good, 
and  that  the  eldeft  coparcener  {hall  have  eUBion^  'when  ihcparti-^ 
tion  is  modi  by  tbejberiff.     Co.  Litt.  168. 

(F)  Where  they  fhall  be  deemed  in  Law  as  one  Heir^ 
and  to  what  Purpofes  they  are  faid  to  have  fe- 
veral  Freeholds. 

1.  A  N  adyowfon  defcends  to  tbree  coparceners  infants ^  and  be^ 
f"^^  prefentment  by  any  ofthem^  aflranger  ufurps  ;  it  feem'd 
to  the  Court  that  ufurpation  (hould  be  upon  all;  for  one  right  [  173  3 
dcfcended  to  them,  and  they  may  join  in  the  prefentment. 
21  E.  3.  31. — And  tho'  upon  a  difagreement  between  them, 
the  eldeft  may  prefent;  yet  it  is  but  a  privilege  which  the  eldeft 
daughter  may  waive.  Tr.  20.  Car.  1.  C.  B.  Rot.  \%a^^. 

Hoy  V.  Blevy. 

a.  Albeit  where  there  are  two  coparceners,  they  have  ^vjo 
mneties  in  the  lands  defcended  to  them,  yet  are  they  both  but 
Me  beir,  and  one  of  them  is  not  the  moiety  of  an  heir,  but  both 
of  them  are  but  unus  haeres.    Co.  Litt.  163.  b. 

3.  If  a  man  makes  a  leafe  fir  life,  the  remainder  to  the  rigbt 
heirs  of  A*  being  dead,  who  has  iffue  two  daughters,  whereof  the 
one  ir  attainted  of  felony,  in  this  cafe  fom^  have  faid  that  the  re- 
mainder is  not  good  tor  a  moiety,  but  void  for  the  whole }  for 
that  both  the  daughters  (hould  have  been  (as  Littleton  fays)  but 
one  heir.     Co.  Litt.  163.  b. 

.4.  As  they  be  but  one  heir  and  yet  fereral  pcrfons,  fo  they 
have  one  entire  freehold  in  the  land,  as  long  as  it  remains  undi-^ 
vided  in  refped  of  ^njjlranger^s  precipe  ;  but  between  themfelves 
in  judgment  of  law  they  have  to  many  purpofes  federal  free- 
holds \  for  the  one  of  them  may  infeoff  thi  other  oi  them  of  her 
part,  and  make  livery.    Co.  Litt.  164. 


P  a  (G)  Where 


1/3  l^atctnm* 


(G)  Where  they  fhall  be  fsiid  feifed  in  Coparcenary  of 

Rent. 

Br  Crpar-  j.  Tp  three  copai'cenerS  make  partition^  and  the  one  grants  20/. 
r   citcs'^  ^^"^  ^^  ^^^  /^w/cr  equality  of  partition,  this  rent  (hall  be  of 

s.  c. the  nature  of  coparcenary  j  and  if  the  one  of  them  dies,  the  rent 

D.  153.  pi.  fhall  not  furvive,  but  go  by  moieties  in  nature  of  coparcenary, 

of  Hunf  J!^"  Br.  Rents,  pi.  8.  cites  15  H.  7.  14.  per  Frowike  &  Vavifor  J. 

Ellifdcn. 

Mich.  4  &  S  Ph.  Sc  M.  cites  S.  C.-^S.  P.  Becaufe  the  rent  cemrs  in  recompence  of  the  land^  and 
therefore  fliall  enfve  the  nature  thereof^  And  if  the  grant  had  been  made  to  them  two  of  a  rent  of 
20 s.  viz.  to  the  one  lOi.  and  to  the  other  lOf.  yet  fhall  they  have  the  rent  in  courfe  •£  coparce- 
nary, and  join  in  a6lioh  for  the  fame.  Co.  Litt.  169.  b. — The  coparcener  that  has  a  TtotgramteJ 
to  Yitx  for  o^vetty  of  fartithfr^  (hall  befaid  to  have  it  in  the  fame  roanntr  as  if  it  defcended  to  her 

from  the  common  anceftor.     Co.  Litt.  177.  b. 5  Rep.  8.  a.  in  J ullice  Windham's  Cafe«  citet 

^S  £.  3 .  26.  b.  per  Knivet  Chief  Juftice  and  Chancellor.— S.  P.  And  tho'the  words  are  joint,  yet 
the  caufe  of  the  grant  (hall  he  rcfpedled,  and  the  rent  (ball  be  of  the  quality  of  the  land.  5  Rep.  8.  a. 
per  Curiam,  in  Julticc  Windham's  Cafe.     Mich.  31  &  31  Eliz.  B.  R.  cites  15  H.  7.  14.. a. 
S.  P.  29  Ait.  23.— Hob.  17^.  in  Cafe  of  Stukeiy  v.  Butler,  cites  S.  C 

1.  If  two  coparceners,  by  deed  indented,  alien  both  their  parts 
to  another  in  fee,  rendering  to  them  tiuo  and  their  heirs  a  rent  in 
fee  out  of  the  land,  they  are  not  jointenants  of  this  rent,  but  (hall 
have  the  rent  in  courfe  of  coparcenary,  becaufe  the  right  of  the 
land  out  which  the  rent  is  refervcd,  was  in  coparcenary.  Co. 
Litt.  169.  b< 

3.  Two  coparceners  make  a  leafereferving  rent^  they  fliall  have 
this  rent  in  common,  as  they  have  the  reverfion  \  but  if  after* 
wards  they  grant  the  reverjton  excepting  the  rent,  then  they  ihail 
be  jointenants  of  the  rent.     Fin.  Law  8vo.  9* 

C  -74  J  (H)  Severance^     What  is;  and  Revtn)d^  In  tvkat 

Cajh. 

1.  T  F  two  copArccners  are  in  fee,  and  the  one  males  a  leafe  Jor 
^  life^  this  is  no  fcvcrance  of  the  coparcenary  •,  for  notwith- 
ftanding,  the  Lord  fiiall  make  one  arowry  upo*i  them  both : 
othcrwife  of  joiiitenauts.    Co.  Litt.  192. 

2-  If  land  defcends  to  two  coparceners  who  enier^  and  after 
tlje  one  aliens  her  party  ahd  then  retakes  an  ejlate  infee^  the  copar* 
cenary  between  them  is  determined,  for  flie  is  now  in  of  other 
cftate.     Br.  Coparceners,  pi.  5.  cites  11  H.  4.  21. 

3.  Where  tijo  coparceners  are  dijfeifed^  and  the  one  has  ijfue^  and 

*^"       diesy  there  the  onejhall  have  a£lion  of  the  one  moiety^  and  the  ijffiiM 

cites  37  H.  of  the  other  fliall  haVe  ^t/V  of  entry  fur  dijjeifn  of  the  other  motet  ^9  ^ 

*•  2- and  when  they  have  recovered  and  had  execution,  they  (hall  W 

KnWct'^^Br   cop^rccncrs  as  before.     Br.  Joinder  in  Aclion,   pi.  43.  cites 
Joinder*  in'  *  39  H.  6.  8.  per  Cur. 

A<£Uon»  pi. 

j9.  cites  34  Aff.  15^- — S.  P.  Co,  Litt.  164.— — S.  !*•  If  no  partltioQ  be  between  tkembefi^^; 

but 


S.  P.   Br." 

Coparce- 
ners 
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kltCBBtn  ^bere partitltm  h  mait^  w  tfjhe  alome  aliens  btr  fart^  tho*  Jbe  retakes  it  again  by  putm 
chafi,  Br.  Several  Praecipe,  pi.  i.  cites  S.  C.  ^  So  it  is  in  all  the  editions  of  Brook;  but  it 
fctffli  to  be  i^fprintedt  vt/A  (hould  be  37  H.  6.  8.  au  pi.  i6< 


(I)  Ads.     trhat  Adis  they  may  do  the  one  to  the 

other. 

r.  TT  was  doubted  if  one  coparcener  might  enfeoff  her  com-  Jbid.  pi.75 

•*'  panion :  but  per  Brian,  (he  may.  Br.  Feoffment  de  I'erres,    " 
pi.  45.  ptcs  ip£.  4.  3. 

(K)  What  ^cl  of  one  fhall  go  in  Benefit  of  the^    ' 

others. 

I.  T  N  quare  impedit  an  advow/bn  de/cended  to  four  coparceners  ^^nd-  ♦^.Le.  212, 
-  '■'  when  it  came  to  the  feco/id  filler's  turn  to  profent,  {hcfr/f-  223-  ciici 
fired  anufurpaiien ;  and  it  was  moved  for  a  queilion  whether  this  centra  per 
ttfurpation'  fuffer'd  Ihali  put  the  third  coparcener  to  any  preju-  Brian,  Thai 
dicci  and  by  the  opinion  of  the  Court  and  of  the  Bar,  it  fliall  »^  ="  ^^' 
flot  be  any  prejudice  to  the  third  fiftcr,  but  that  fhe  fhall  prefent.  \l^^l^x.o  4 
when  it  comes  to  her  turn,  and  fo  of  the  fourth :  and  it  was  faid  coparce. 
that  hj  the  frefetament  of  the  tUrd  or  fourth  after  the  ufurpaiion  had  »«"»  ^"^ 
to  the  turn  of  the  fecond,  the  ufurpation  is  avoided^  and  the  LrfiiiTn  to 
fecond  fitter,  when  it  comes  to  her  turn,  may  prefent }  and  the  prefent  by 
leafon  of  Wood  J.  was,  becaufe  all  of  them  have  but  one  joint  ^J!^"*',  .^^^ 
title  5  fo  that  upon  any  difturbance  made,  to  the  turn  of  any  of  ^rejtntl 
them,  they  are  to  join  in  an  a^ion,  then  when  an  ufurpation  is  ivben  tbe/e^ 
had  at  one  time  to  the  turn  of  one  of  them,  and  after  at  the  turn  ^J^""^  ^£^'f 
of  another  a  prefentation  and  indu£lion  is  had  ;  and  by  another  tfrne'^c 
of  the  fitters  at  her  turn,  this  indu£lion  is  the  reftitution  to  all ;  prcfeadncnt 
becaufe  their  title  is  joint  for  the  caufc  aforefaid,  and  fo  the  "gone; but 
qfurpation  before  had,  clearly  avoided ;  and  the  fame  coparcener,  ^^J",  ^'i^j, 
who  was  at  one  time  out  of  the  pofleffion  of  her  prefentment  by  turn  again, 
the  faid  ufurpation,  when  it  came- again  to  her  turn,  was  clearly  *^«   **»aii 
vcmiued.     But  if*  partition  be  made  by  compofition  between  the  +'^*^scc^  T 
£*id  coparceners,  otherwife  it  would  be,  per  Wood ;  for  then  Vent.  39. 
the'  the  third  coparcener  prefents^f,  as  well  (he  may,  notwith-  ^*^^^'  ^5 
Handing  the  ufurpation  fuffered  by  the  feccnd  fitter,  now  by  her  Anon*  where 
prefentment  the  fecond  (hall  not  be  remitted^  but  is  put  to  her  the  Court 
writ  of  right  of  advowfon  in  her  own  name  only,  by  reason  of  [    175    ] 
Uic  partition.     Keilw.  i.  a.  b.  Mich.  12  H.  7.  inclined  to 

an  opinion 
tL«t  ftjch  ufurpation  put  all  out  of  poflTeHion*  and  would  not  permit  a  fpeclal  vc^didi>  but  a  cafe  was 
JKuie  of  it  for  the  coofideratioa  of  Uie  judges. 

• 

.  2.  If  two  jointenants  be  difleifed,  and  the  one  of  them  makes 
c%ntinual  claim^  and  dies,  the  furvivor  fliall  take  benefit  of  his 
continual  claim  in  refpedl  of  the  privity  of  tlieir  eftatc.  Co. 
lilt,  aja, 

P  I  (L)  Gutter 
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(L)  Oufter.    fThat  fliall  be  raid  a  Differfin  fy&wf 

the  other ^ 

Br.  Bnef,    j.  T  AND  fomctimcs  iTicadow  and  fometimes  pafturc  defcendb 

«tc/s.^C.  ^^  ^^  -^^  ^'  ^*  ^*  '"^^  ^*  ^''^^^  ^'^  coparcenary,  and 

upon  a  partition  a  moiety  svas  allotted  to  E.  who  died  feifed  thftre* 

of,  and  it  defcendcd  to  W.  her  heir,  who  was  likewifc  feifed, 

J.  S.  purchafed  the  part  of  the  other  four  fiders,  and  daimiag 

four  parts  in  five  of  the  land,  cut  the  grafs  leaving  one  fifth  part 

of  the  hay  on  the  land^  and  carrying  away  the  other  four  parts  y  which 

W.  refufed  to  ^ke.     And  in  affife  brought  by  W.  it  was  held 

that  the  taking  more  of  the  profits  of  the  land  than  belonged  to  jfm  5, 

was  a  difleifin.    Br.  Aflife,  pi.  121.  cites  7  AS,  10.  per  Herle. 

a.  In  aflife,  it  was  found  by  verdifl  that  two  coparceners  of  a 

moor  made  purparfy^  and  one  leafed  his  part  to  A.  B.for  lifcj  wb^ 

leafed  his  part  to  three  at  willy  who  pafiured  (he  foil  of  the  ether  eon 

parcener^  and  cut  woody  and  mow'd  ruihes,  and  the  other  parcener 

voided  the  pojftjjton^  and  brought  affife  againft  the  leffeefor  /j^,  and 

againfl  two  tenants  at  wUly  and  found  alfo  that  the  tenant  at  vnlt 

manured  the  foil  to  the  ufe  of  the  leffory  but  leffeefor  l^e  had  nothing 

of  the  profits y  and  that  the  other  parcener  might  have  taken  thepro^ 

fits  if  he  would :  and  that  the  leffee  for  life  did  not  commamd  his 

tenants  to  take  the  profits y  neither  did  he  know  any  thing  of  //,  hut 

he  agreed  to  what  they  did  as  the  jury  thoughty  inafmtuh  as  after  be 

ftnew  the  tenants  at  will  had  oecupiea  by  the  manner  he  did  Mi  tetesfe 

them  to  make  gree\  and  per  Cur.  this  is  no  agreement  j  and 

^therefore  the  leflee  for  life  is  no  difleifor,  and  alfo  one  of  the 

tenants  at  will  is  not  named,  who  by  his  a£^  ia  difleifor  and 

tenant  with  the  others,  therefore  by  award  the  plaintiff  tool^ 

nothing  by  his  writ.    Br.  Aifife,  pi.  34e.  cites  37  Afll  S, 

3.  If  one  coparcener  enters  into  the  whole  and  makes  afepffmetst 
of  the  whole,  this  divcfts  the  freehold  in  law  out  of  the  other 
coparcener.  Cart.  176.  Hill.  18  &  19  Cgr.  2.  C  B-  cites  Co.. 
Litt.  -^74,  a. 

4.  A\  hen  one  coparcener  enters  fpeciallyy  claiming  the  tohje 
land,  and  taking  the  whole  prdfitSy  fne  gains  the  one  moiety  by 
abatement.    Cart.  176.  cites  Co.  Litt.  243-  b. 

Twotenants  ^^  ^  j^an  cannot  be  difleifed  of  an  undivided  meiety^  2  SaDu 
of  arTTJ"   4^3-  W^^^-  ^  Ann.  B.  R.  Reading  v.  Royilon. 

ope  alone  prcfents;  )'et  ^t  the  next  avoidance  they  may  Join,  aad  if  they  are  diftorbed,^tfe  uapt* 
(lit  lies  as  in  the  cafe  of  coparceners.  Quaere.  And.  (-3.  Mich.  24^  25  Elix.  Harris t.  Nicboit.-^ 
Cro.  £.  18  Pafch.  25  L'.iz.  C.  H.  S.  C.  makes  a  diflPerenc;  between  crantees  of  coparceners,  and 
meer  teoants  in  common,  tW-at  in  the  iidl  c;ife  an  ufurp^tion  of  one  ihall  not  put  the  other*  out  of 
poiTcffiont  but  that  perjiaps  it  would  be  otherwife  in  the  lad,  unlefs  they  wrere  fuch  as  derived  their 
eAatcs  from  coparceners;  and  yet  12  E.  3.  9.  15,  That  between  ilraiigcrs  in  blood,  or  where  two 
u  Ae  compofition  to  prcfent  by  turn,  if  cne  ularp  upon  the  tura  of  the  other>  this  fliall  not  put  hitt 
out  oi  foflelfion }  per  three  Juftico}  but  Anderfon  doubted. 


(M)  Grants 


pmtxittft. 
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(M)  Gra/jis  by  one. 

t.  'yWO  coparceners  were  of  a  rruerfton,  one  granted  his  in- 
*■   tcrcft  by  fine  to  J.  S.   It  was  held  that  the  conufee  ihall 
hare  quid  juris  clamat  for  a  moiety  of  the  faid  reverfion.  3  Le.  6. 
3  Eliz.  Anon. 

2.  Two  parceners  of  a  houfc,  one  entered  generally,  and  s.  P.  Ibid. 
made  a  leafs  for  lifey  by  the  name  oi  all  that  his  houfe  &c.    Per  ^^'p^^^' 
two  Juftices,  the  entire  houfe  pajffedy  and  fo  the  words  intend,  jn^Cafc  of 
and  by  his  livery  he  gained  and  granted  the  entire,  tlio'  his  gene^  Hemiley-v. 
rd  entry  intends  his  entry  into  no  more  than  what  he  had  right  **"*^*' 
to  5  but  per  Gawdy  J.  as  the  entry  prima  facie  gains  no  more 
than  wh^t  he  had  a  right  to  demaivi,  no  more  fhall  this  leafe ; 
and  Fofter  at  the  Bar  faid  it  was  adjudged  in  this  Court  in 
Retnold*s  Case,  according  to  the  opinion  of  the  two  Juftices. 
Cro.  £•  615.    Gerry  v.  Holford. 


(N)  What  Offence  of  one  fliall  bind  her  Companion. 

I.  TT  i«  to  be  obferved,  that  there  is  a  diverfity  between  a  Butifiman 
'*'  defcent  which  is  an  aft  of  the  law,-  and  a  purchaje^  which  J^y^^ //a, 
is  an  aft  of  the  party ;  for  if  a  man  be  feifed  of  lands  in  fee,  the  rtmainl 
and  has  iffue  two  daughters,  and  one  of  the  daughters  is  at-  ^f  .'*/^ 
tainted  offelcnyj  the  father  dies,  both  daughters  being  alive,  the  ^^  ^T* 
vnenmety  fliall  defcend  to  the  one  daughter,  and  the  other  (hall  ^faJ,\iho 
e/cieat.     Co.  Litt.  163.  b.  hMiJuentM> 

-  "^  ifaugiffrst 

whereof  the  Me  it  straiitteit  cfftlony,  inihis  cafe  feme  have  faid  the  remainder  is  not  good  for  a 
Vioictjr,  hot  void  for  the  whole  $  for  dubooth  the  daughters  fhould  have  been  (as  Littletoo  fays)  but 
one  heir.     Co.  Lltt.  163.  b. 


(0)  Where  Feoffee  of  one  fhall  have  Aid  of  the  other. 

1.  T  F  one  parcener  makes  2,  feoffment  in  fee  y  and  after  her  feof- 
^  fee  is  impleaded,  and  vouches  the  feoffor,  Che  may  have 
aid  of  her  coparcener  to  dereign  a  warranty  paramount;  but  never 
to  recor.^er  pro  rata  againft  her  by  force  of  tlie  warranty  in  law 
upon  the  partition.     Co.  Litt.  1 74. 

2.  In  fome  cafes  the  feoffee  of  one  coparcener  fhall  have  aid 
of  the  other  parceners  to  dereign  the  ivarranty  paramount,  and 
therefore  if  there  are  two  coparceners,  and  tney  make  partition^ 
and  the  one  of  them  infeoffs  her  fan  and  heir  apparent^  and  dies, 
the  fon  is  impleaded ;  albeit  he  be  in  by  the  feoflinent  of  his  mo<* 
ther,  yet  (hall  he  pray  in  aid  of  the  other  coparcener  to  have 
the  wananty  paramount ;  and  the  reafon  of  the  granting  tliis 
aid  is,  becaufc  the  warranty  between  the  mother  and  the  fon  is  by 
hw  amulPd*  and  therefore  the  law  gives  the  fon  (tho'  he  is  in 

P4         ,  by 
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by  feoffment)  to  pray  in  aid  of  the  other  parcener  to  dereigi^ 
tlie  warranty  paramount.    Co*  Litt.  174. 

3.  If  a  man  be  fcifcd  of  lands  in  fee,  and  has  iffue  ttvct 
daughters^  and  tnah'es  a  gift  in  tail  to  one  of  them^  and  dies  feifcd 
of  the  reverfion  in  fee,  which  defcends  to  both  fiftcrg,  and  the 
donee  or  her  iflue  is  impleaded  ;  flic  fliall  not  pray  in  aid  of  tnc 
other  coparcener,  either  to  recover  pro  rata^  or  to  dcreign  the 
warranty  paramount ;  becaufe  the  other  is  a  ftranger  to  the  eftat^ 
tail,  whereof  the  eldell  was  fole  tenant^  and  partition  never  waa 
or  could  be  thereof  made.     Co.  Litt.  1 74.  b. 

(  ?77  ]     '  (P)  ASlion}  by  one  againji  the  other^ 

V 

I.  \X7HERE  there  arc  three  parceners  who  make  partitioH^ 
^  and  one  has  an  equal  part ^  and  another  has  too  muchy  and 
the  third  too  little^  he  who  has  too  little  fhall  fue  alone  againft 
him  who  has  too  much  only,  and  the  firft  whp  has  eqnal  fliall 
hot  be  party  ;  for  he  did  no  wrong.  Br.  Error,  pi.  131.  cites 
42  Aff.  22. 

'  2.  An  affife  of  darrain  prefentment  doth  not  lie  between  par- 
ceners when  one  of  them  ufurps  in  the  turn  of  another  \  becaufe 
of  the  privity  which  is  between  them,  and  the  words  of  djc 
writ  are  againft  him  that  deforces  the  advowfon,  Jenk.  2.  pi.  i- 
cites  20  E.  3 .   1 5  E.  3 .  Fitzh.  Darrain  Prefentment. 

3.  Bui  one  parcener  may  have  a  quarc  impcdit  agalnjl  another^ 
when  her  turn  is  diftiirb'd  by  the  other  parcener.  JenL  2.  pi.  i. 
cites  F.  N.  B.  34. 

4.  One  cannot  have  mortdancejlor  againft  the  other.  Sec 
F.  N.  B^  196.  (L) — But  may  have  a  nuper  obiit.  See  F.  N.  B. 
197  (A)  &c. — And  fo  of  a  rationabi/i parte.  F.  N.  B.  9.  (BJ  &C* 

(  Q^)  Aftions  againft  others.    In  what  Adtiom  they 

Jhalljoin. 


tr.  Aflifc,     1.  "X  X7IIERE  two  daughters  are  heirs  ^  and  the  one  enters^  and 
pt.:  59. cites         >  V    ^^,^  ^^^j^.^  j,^^^^  ^,^  right  oufis  ber^  'sxiAfhe  brings  ajjtfe  in  her 

♦  Orig!  lif^'me  aloncj  and  all  this  matter  found  by  *  verdi6l ;  and  becaufe 
(matter.)  file  hath  riglu  againft  all  who  hath  not  right,  therefore  flic  re- 
covered by  award.  Hr.  Eritre  Co*-*^.  pi.  59.  cites  26  Aff.  2. 
S.  P.  And  2.  AJjfe  of  rent  hy  E,  tht^  dftfiUwt /aid  that  the  plaintiff  bad  m^ 
fl^!ll^not  be  '^^^'"S  ^*^'^''P  ^^  common  'wiih  J,  S,  daughter  of  A.ftfler  oftheplenn^ 
thargcd  to  tiff  who.  is  ctive^  net  nm/wdy  judgment  of  the  writ;  and  if  &C.^ 
both ;  quod  nul  tort.  It  *ii\'js  found  that  AI.  ivas  fifed  in  fee  of  the  rent^  and 
Brief  ^\*  ^^^^fiif^^*  ^'"^  ^^•'^  ''^''^  defccnded  to  A,  and  E.  which  A,  hrnid  iffur 
303.  cites  J'  ^'  ^^'^  died :  and  y,  5.  ivjs  within  age,  and  E,  took  her  in 
S.  C.  wardy  and  received  the  wkoie  rent  to  her  oivn  ufe^  and  none  to  the 

ufe  of  J.  S.  nor  was  any  thing  aiTigned  to  j.  S.  in  allowance, 
nor  had  the  anceftor  auj^  other  land  \  and  by  award  the  wrk 

wa5 
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♦  Or«. 

(fine.) 


was  aVatedy  by  the  not  naming  J.  S.  qtiod  nota.  And  fo  tee 
iht  *  feifin  of  one  is  the  feifin  of  both ;  quod  nota  bene.  Br. 
joinder  in  Aftioa^  pi.  60.  cites  36  AS.  i« 

3.  If  land  in  fecjimple  and  fee  tail  deftend  to  tvfofijlers,  and 
they  make  partition^  fo  that  the  one  hasthefeejimple  land,  and  the 
^ber  the  land  tailedy  ^nijhe  %uho  has  the  land  tailed  aliens  and  dies* 
and  her  ifTue  brings  formedon,  ^nd  the  tenant Jhevos  this  mattery 
the  ijfue  end  his  aunt  jhall  joifti  and  the  one  fliall  recover  the 
whole,  fiut  Brook  makes  a  qusere  thereof,  and  fays  that  the 
4tberjijler  vfbo  has  the  landy  cannot  Join  in  the  formedon,  for  (he 
has  her  portion.  But  ifjhe  had  aliened  the  fee  Jimple  land  alfo^  he^^ 
fire  the  iJfue  of  the  other  had  brought  the  formedon^  then  it  feems 
that  both  fhall  well  join.  Br.  Formedon,  pi.  2.  cites  20  H.  6. 2. 1 3 . 

4.  After  partition  the  one  heir  (hall  hzve  formedon  alone.  Per 
Brook.    Br.  Formedon,  pi.  1. 

5.  Parceners  fhall  join  in  quare  impedit  when  a  ftranger  pre-  Cootri.  For 

fents ;  for  hp  claims  the  whole  advowfon  againft  them  both,  ^l^^  IJrw*" 

Jenk.  a*  pi.  I*  the  eldeft* 

(hall  have 
the  prefeoeation.     Br.  Joinder  in  A£lion,  cites  5  H.  7.  8.*-But  if  two  coparceners  join  in  quare  im- 
pedit and  Me  by  eovm  xuitb  defendant  counts  jalfely,  and  will  not  agree  with  her  companion  in« 
true  oQUDt ;  the  other  tmy  have  afubp^ena  tgainft  hert  to  compel  ber  tojotn  and  agree  in  the  count. 
Pr.  Cocfciencci  pi.  la.  citpi  6  %,  4.  19. 

6.  But  if  four  coparceners  of  an  advowfon  arc,  who  prefent  [178  ] 
bj  turnsy  and  one  fuffers  an  ufurpation,  they  fliall  all  join  while  SeePre^t- 
thc  coparcenary  continues,  but  not  after  partition  made.     Keilw.  ^Tly  g.' 

!•  Mich.  12  H.  7.  Anon.  contra.^1-* 

^fter  comm 
fcfitioM  to  prefent  by  tums>  they  may  join  in  qua.  imp.  a  Inft*  3^S^ 

7.  Coparcenary  is  not  fevered  or  divided  by  law  by  the  death  (f  ^^  ^  jf" 
cnj  of  them ;  for  if  one  die,  her  part  fliall  defcend  to  her  ifliie,  ^^aleop^" 
undone pracipe  fliall  be  againft  them ;  for  they  fliall  never  join  as  c^^ri  (be- 
heirs  to  fcvcral  anccftors  in  any  a£lion  anceftrel:  but  when  one  cajife  feve.. 
right defcends from. one  ance/lor^  Ttnd  then  fTOftCT  unitatem  juris,  fcend)flia» 
tho'  they  be  in  feveral  degrees  from  the  common  anceftor,  yet  never  join 
flull  they  join.     Co.  Lite.  164.  «  .*>««  ^ 

their  nM^ 
tkn,  and  yet  when  they  have  recovered »  a  writ  of  partition  lies  between  them.  Co.  Litt.  164. 

8.  If  a  man  has  iffue  ttvo  daughters  and  is  dijfeifedy  and  the  ^"^  *"  ^ 
daughters  have  iffue  and  die,  the  iifues  fliall  join  in  a  precipe ;  be*  J/°Jhe"wo 
caufe  one  right  defcends  from  the  anceftor :  and  it  makes  no  dif  daughters 

ference  whether  the  common  anceftor  being  out  of  pofleflion  ^^  ^<** 
died  before  the  daughters^  or  after ;  for  that  in  both  cafes  thev  l^^^^„j 
muft  make  themfelves  heirs  to  the  grandfather,  which  was  laft  had  been 
feifed,  and  when  the  ifliies  have  recover'd  they  are  coparceners,  diffeifed, 
and  one  prxcipe  fliall  lie  againft  them.     And  likewife  if  the  ^[cVafcs^tL 
ifius  of  two  coparceners  which  are  in  by  feveral  defcentSy  be  dif  iffue  flull 
fiifed^  they  fliall  join  in  aJSfe.     C.  L.  164.  w>t  join; 

becaufe  fe^ 
vtr^ngbtsdefcended  to  ^htm fromfeveral  ancefiors,     Co.  Litt.  1 64. '^Jindyet  when  they  bave/c" 
verm/lj  reewered  ibty  are  ecfarcejierif  and  one  praecipe  lies  againft  thgon.    A  rtleafit  madeby  one  of 

tha« 


Aem  to  the  oAer  is  good*'  Co,  litt^  i<4.*"     S$  note  a  dhreifitj  inter  iifemtfim  in  cmfit^f  aA4  il 
/rr/ef»    Co.  Litt.  164. 

9.  Two  parceners  fiiall  Have  a  tt^/V  ^  0jf/,  and  hj  tfaeir 
count  fuppofe  the  common  anceftor  to  be  grandfather  U  tbi  one^ 
and  greaUgrandfaiber  to  the  other.     Co.  Idtt.  164. 

10.  They  mud  join  in  debt  for  rent.  3  Mod.  109.  Pafch, 
2  Jac.  2.  B.  R.  Anon.  Obiter. 

12  Mod.  86.       II,  They  muft  join  in  an  avworj^  \  Salk.  390.  Mich*  7  W-  3. 
Co^bTaT?.  ®*  ^*   Stedman  v.  Bates, 
s.  c.^ — ' 

5  Mod.  14 T.  S.  C. — Carth.  364.  Pager.  Stedman.  S.  C.  and  held  thatif  ooe  diftraiJiSy  flieoa|k 
t»  Bukc  twufikJKc  in  htr  own  rigbtf  tmd  m  hailiffu  btrjiftwfvr  tbeimtin  rtuU 

S.  F.  \%  12.  Coparceners  make  but  ^ne  tenant  to  a  praeipe*  Per  Hdt 
Wo^  S6. »  Q^  J  Comb.  347.  Mich.  7  W.  3.  B.  R.  Stedman  t.  Page. 
'  *  p  So  '3*  They  muft  join  in  one  adion  of  trefpafs^  and  fo  in  a 
w  wit  <f  *  fnortdanccftor^  where  only  the  right  is  concerned,  and  therefore 
•ntry  tec.  much  morc  in  replevin,  which  goes  to  the  right  and  to  the 
^^*>-347-  poffcffion.   12  Mod.  86.  Stedman  v.  Page. 

(R)  Anions.  Joinder  by  them,  th^  InfeverdDc^ 

grees. 

!•  n^WO  brought  writ  of  cofnage  of  the  fnfin  of  W.  who  ufat 
"^    great  grandfather  to  the  cne^  2nd  great  great  grandfather  tQ  the 
other  J  and  yet  well.     And  yet  the  fatute  of  GUuceflery  cap.  6. 
«;////,  that  where  the  one  is  of  a  longer  degree  than  the  other,  there 
theyfball  have  recovery  by  writ  of  mortdancefor.    But  fee  the  fta- 
tute  is  in  the  affirmative,  and  therefore  it  feems  they  may  hare 
this  a£lion  alfo :  and  the  fame  law,  that  two  coparceners,  and 
the  heir  of  the  third  coparcener,  may  join  in  writ  of  entry  fur 
difleifin.    Br.  Joinder' in  Aftion,  pi.  117.  cites  19  E.  2. 
•^    179  .]       2.  Fine  was  leried  to  A.  for  life,  the  remainder  to  two  baron/, 
and  their  femes  in  tail;  the  tenant  for  life  died,  the  two  baroas  end 
their  femes  had  ijfue  and  dy*d  before  entry,  the  one  ifpse  and  afiran^^ 
ger  entered,  and  the  other  ijfue  brought  fcire  facias  upon  the  fine  ef 
the  moiety,  and  good,  for  it  was  agreed  that  the  liTues  m  tail 
ought  to  fever  in  a£^ion,  and  not  join  in  a£tion ;  for  it  is  %pint 
gift,  butfeveral  inheritance.  Br.  Joinder  in  Action,  pi.  38.  cites* 
24  £.  3.  29. 
K  t  ««         3.  jdnd  where  coparceners  are  diffeifed  they  may  Join  In  acUo», 
wuta^iaod  *'''  ^^^'"  l^^f  ft^^ilfi^^  in  a^iion ;  per  Cur.  Ibid. 

in  fee,  hfts 

ipiie  2  daug?)tcrs  and  dres,  and  the  daughttrt  enter  Ac.  aad  each  of  tbem  hai  iffue  a  fom  aod  die 
urithout  paitition  made  be  tween  ihenif  by  wh Ich  the  one  moiety  defcends  td-  the  Ton  of  the  one  p^rcenert 
0Hi  ihe  other  mmety  defcends  to  the  foo  of  the  other  parcener,  and  they  enter  and  occopy  in  ctatff*vo 
and  are  dH£eiied»  in  this  cafe  they  fliall  have  in  their  two  sames  me  ajpfe  and  not  two  affiles.  AimI 
the  caufe  is,  for  that  albeit  they  coine  in  by  divcn  defcents  Set.  yet  they  ate  parceners*  aad  a  writ 
of  partitioo  lies  between  them.  And  they  are  not  parceners,  having  regard  or  refpeO  only  t»dw 
Aifin  and  p«fieifioB  of  their  mothers,  but  they  are -parceners  rather,  having  rcfpc^  10  the  <ftaao 
'VUkchdckotdcd  iiroiQ  iheit'er^adiathcr  to  tikcir  mothen}  ibr  they  casoot be  faiQcacn tf  their aao- 

ihcsi 


Am  mn  not  ftieram  Wore  Ire  And  fo  in  this  refped  tnd  coofiteatioBp  vU.  at  to  the  fixft 
irfccfiC  which  was  to  their  mothcn,  they  hare  a  title  in  parcenary,  the  which  makes  them  paroe* 
am.  And  alio  they  are  but  at  one  heir  to  their  common  anceftor«  vis.  to  their  grandfiuher»  from 
«iboB  the  land  defceoded  to  their  mothers.  And  for  thefe  caufes  before  paitition  between  them  Ac* 
ihcyihaU  have  an  aifife  although  they  come  in  by  fcyeral  defeents.    Co.  Litt.  S.  3 13. 

4.  If  abatement  or  nvqfi  he  made  againft  tvfo  coparceners ,  and  the  T'^  *j"* 
one  bos  iffue  and  dies,  the  iffue  and  the  other  (hall  join  and  re-  ^"^^ '  ^ 
cover  the  land,  but  the  damages  (hall  be  fever'd.    Br.  Joinder  JifeJ/n 

in  Aftion,  pi.  98.  cites  1 1  H.  4.  16.  ^  '•  '*^ 

MMHt  and 
iftcr,  ought  to  fever  in  a^on.    Br.  Sereral  PrsecipCi  pU  9.  cites  24  E.  ^•'^.^fit  and  nitet  fluH 
hare  v;^  jointly,  for  waft  dofte  after  the  deceafe  of  the  9ther  ffitr^  and  for  waft  done  before,  the 
pBt  may  count  of  wsft  done  to  her  own  diOierifon  ooly  and  all  in  one  writ.    Vid.  Kelw..  105.  b. 
pi.  17.  cites  45  E.  3.  3.  pi.  XI.  35  H.  6.  23.  per  Forteicucy  &  11  H.  4*  fol.  i6. 

5.  The  aunt  and  the  niece  may  join  in  fur  cui  in  inta  upon 
oRenation  made  by  the  baron,  their  common  anceftor,  or  upon  reco^ 
very  bad  againfi  the  baron  and  his  feme.  Br.  Joinder  in  Adlion, 
pi.  105.  cites  F.  N.  B.  Cui  in  vita. 

6.  If  there  are  2  coparceners  of  a  reverfion,  and  nwsfi  is  com-  This  pm« 
fflittedy  and  one  dies,  the  aunt  and  niece  ftiall  join  in  an  a£lion  ^^'J^ 
of  wa(L    Co.  Litt.  53.  b.  doubted  oC 

by  3  J.  V«r 

Ibej  fajd,  that  the  books  cited  do  not  warrant  the  opinion,  and  th^t  other  authoritict  are  ooodi. 
)&lk.  1S6.  xo  W.  3.  C.  B. — and  cited  *  Mo.  34,  no,  40,  127. 
*  Mo.  34.  pi.  1 10.*  is  generally  that  two  parceners  may  join  in  waft  againft  their  leflee.  Tria.  3  Elil* 
and  Ibid.  40.  pi.  127.  is  agreeable  to  Co.  Litt.  53.  b. 


7«  Where  two  coparceners  are,  and  the  one  has  iffue  and  dies,  if 
the  ifue  and  the  other ^  enter  .and  are  dijfeifed,  they  may  join  in 
af&fe,  becaule  the  coparcenary  continues*,  and  fo  if  there  were 
|o  defeents  where  the  coparcenary  continues  and  no  partition 
had.    Br.  Joinder  in  Aftion,  pi.  40.  cites  9  £.  4.  14. 

8.  Where  two  tenants  are  in,  the  one  as  heir  to  his  mother,  in 
the  one  moiety,  and  the  other  as  heir  to  his  mother,  of  the  other  moiety^ 
Smd  they  are  to  demand,  ihcyjball  demand  by  feveral  precipes. 
Sr.  Several  Praecipe,  pi.  i.  cites  37  H.  6.  8. 

(S)  Where  Datnages  recovered  jointly^4i// enure  in  [  180  ] 

Severalty  and  not  furvivc. 

I.  TF  three  coparceners  recover  land  and  damages  in  an  affiji  of^'^  '^^/^ 
^  mortdanceftor,  albeit  the  judgment  is  joint,  that  they  ftail  t^^^^^^ 
recover  the  land  and  damages,  yet  the  damages  beine  acceffbry,  timhy  §oxcm 
tho*  they  be  perfonal,  do  in  juaement  of  law  depend  upon  the  o^  •»  '^^''t 
freehold,  being  the  principal,  which  is  feveral ;  and  tho*  the  "einlhad 
words  of  the  judgment  be  Joint,  vetjhall  it  be  taken  for  difiribu"  died,  the 
five,  and  therefore  if  two  of  them  die,  the  intire  damages  do  not  third  fliouid 
fonrive,  but  the  third  (ball  l^ave  execution  according  to  toer  portion,  ^h7ie**by 

Co,  I4XX.  198*  furvivor  tilf 

tfie  wkolc  dtoM^  be  paid.   Co.  Litt.  19S. 

(T)  Aaiooi 


tU  n^mtatva. 


(T)  AAions  furvivej  in  what  Cafes ^  or  by  whom 
to  be  brought  after  the  Death  of  one. 

I.  T  F  two  coparceners  have  caufe  to  hare  ceffavit^  and  one  dies^ 

-*•  the  afiion  is  gone^  for  there  is  no  furviror,  and  the  aSlion 

is  real :    othcrwifc   it   feems   of   trefpafs  and   things.  perfonaU 

Br.  Jointenants,  pi.  5 1-  cites  33  E.  3^  &  Fitzh.  ceflavit  42. 

•  The  word       2.  In  waft  exception  was  taken  to  the  writ,  hecaufe  two  co- 

^2  "inai   pa^'ceners  and  the  heir  of  the  3d  join'd  in  the  writ,  whereas  the 

bin  it  feems  hufband  of  the  3d  fifter,  being  tenant  by  the  curtefy^  was  livings 

ikouid  be     ^nd  for  this  was  cited  22  H.  6.  2i>  22.    But  it  was  anfwer'd, 

B^'the^term  ^^^  ^^^  joining  would  be  to  no  purpofe ;  for  he  is  not  to  have 

Wii>g  ex.     damages,  becaufe  th^  waft  was  not  to  his  dilherifon,  and  the 

f«ed»  the     land  he  fhall  not  recover  againft  the  defendant,  the  term  * 

tb«f  ten*Dt    ^"^g  determii^cd ;  and  the  Court  were  of  the  fame  opinion. 

by  rhe  cur-  4  Lc.    1 64,  pL   269.  Mich.   29  EHz.     C  B.     Sir   Richar4 

letfy,  and  fa  Lewkncr's  Cafe. 

he  \ul»  no 

caufe  lo  complain.  And  the  whole  Court  was  of  opinion,  that  becaufe  the  term  was  ended,  the 
«ri(  wasgood  notwithftanding  the  exception.  Godb.  ii<.  pi.  136.  S.  C.  by  name  of  i.cwknor  v. 
ford. S.  C.  and  S.  P.  ^  Le.  %%h,  227.— Le.  4S.  pi.  6^  S.  (^. 


(U)  Agaif^  them.    In  what  C^fes  they  muft  be 

join  a. 

•s- P-'^«*  I,  pNTRY  in  the  Quibus  againft  two  of  difleifin  done  to  the 
froerJdJi  dcmaudaut.     TEe  defendant  demanded  judgment  of  the' 

Jeints\  for    writ ;  for  the  grandfather  of  the  tenants  was  feifed  &c.  and  died 

they  arc  as  feifedj  and  the  land  oejcended  to  two  daughters y  who  entered  and  diei» 

andoncprae-  f*^f^^*  ^^  '^^  ^^^  ^^*"?  tenants  are  inj  the  one  as  heir  to  his  mother, 
cipc  quod  in  the  one  moiety^  and  the  other  as  heir  to  his  mother  of  the  other 
redd.it  lies  moiety^  and  <Jo  ought  to  have  feveral  writs  ox  fever  al  bracipes^  but 
^u  Bf!  Co-  ^^  opinion,  of  the  Court  c  contra  ;*  for  as  long  ?^  tney  are  in  as 
y«rccncrs»  coparccners,  and  in  cafe  of  coparcenary,  and  no  partition  made, 
pi.  I .  cites  writ  of  partitione  faciend'  lies  between  them,  and  therefore 
S  V  Conrm  J^*"^  praecipe  lies  againft  them.     Br.  Several  Prxcipe,  pi.   i. 

Wh^rc  ihey     citCS  37  H.  6.  8. 

«re  if*  hf^' 

^^ttal  lUltu  orhy  partition.     Br.  Joinder  io  Aftion,  pi.  43.  cites  39  H.  6.8.— [but  is  mifcited, 

l^(h6uldbe37H.6.  8.]  i'    ^:>  :>:/.  L  i 


[  181  3  (W)  Pleadings,  Cotmt  &c, 

j^mJ  note  I.    /\  SSISE^y  7  femes  and  5  did  not  fuey  by  whfch  they  were 

^*  ^tn  fummon'd  and  fever' dy  and  the  2  received  to  fue  alone» 

JJII*^  41  ^^^  made  thtxr  plaint' of  two  parts  offeven  parts  of  two  mefuagesy 

^rii  ^  f^^  carves  of  land y  ^L^i  /,  2  d.  renty  and  of  the  moiety  of  f even  parts 


nfihefaine  ietuinunts  cum  pertinentiis,  and  the  plaint  was  ckal-  ^f^*^^  « 
ienged,  becaufe  they  did  notjbew  if  the /even  parts  are  the  whole  ,^'  ^^ 
tenements  or  not ;  by  which  the  plaintiff  laid  that  they  were,  and  /»/W,  and 
the  plaint  adjudged  good.     Br.  Plaint,  pi.  ii.  cites  lo  Aff.  12.  ^^'  '^7J 

fbret^ans  of  a  baufi  divided  into  five  parit  and  well.     Br.  Plalntf  pUxi.  cites  M.  1*7  £.  3. 

2.  Affife  again/l'two  coparceners ;  the  one  made  default  arid  the 
aOife  was  awarded  againft  her  by  default,  and  the  other  pleaded  a 
deed  of  the  ancejior  of  the  plaintiff  made  to  the  ancejlor  of  the  tenant 
with  warranty.  And  it  was  awarded  that  flie  may  plead  this 
for  her  moiety  well  enough,  and  for  no  more;  quod  nota. 
Br.  Affife,  pk  469.  cites  13  E.  3. 

3.  Four  coparceners  are  ^an  advowfon^  and  three  of  them  grant 
and  confirm  that  which  to  them  belongs  therein  to  the  fourth  y  and  it 
is  no  title  without  (hewing  deed  \  by  the  opinion  of  the  Court. 
Br.  Monftrans,  pi.  47.  cites  21  £.  3.  37. 

4.  But  in  replevin,  the  defendant  avowed  for  a  rent  for  equali'- 
ty  of  partition  between  3  fitters  refcrved,  and  did  not  fhew  any 
deed  of  the  refervationj  quod  nota.  Br.  Monftrans,  pi.  3. 
cites  1  H.  6.  14. 

5.  Where  avowry  is^^r  rent  referved  upon  equality  of  partition ^ 
upon  partition  made  between  two  parceners ^  it  is  a  good  plea  that 
tbey  were  three  parceners^  and  that  the  third  at  the  time  of  the  par-^ 
tition  was  ota  of  the  country y  and  came  back  within  age  and  re^n-t 
ter'd^  and  the  other  faid  that  the  third  after  releafed  her  ejlate^ 
€ibfqu€  hoc  that  fbe  enter' ds  Prift  \  and  the  others  e  contra* 
Br.  Avowry,  pi.  6^.  cites  24  E.  3.  51.  58. 

6.  In  precipe  quod  reddat,  if  the  tenant  faySy  that  he  has  nothing  Br.  Mainte. 
hut  in  coparcenary  with  W,  N.  not  named,  judgment  of  the  writ,  ""!**^  ^^ 
the  other  fhall  fay,  that  file  tenant  as  the  writ  fuppofes,  ahfque  hoc  ^x^^  J-j^,' 
that  W»  N.  any  thing  has,  and  not  abfque  hoc  that  he  holds  in  co*  22  H.  6. 16. 
parcenary  with  W.  N.    And  fa  upon  jointenaney.     Br,  IfTuea  ^^^^^^^' 
Joincs,  pL  59.  cites  22  H.  6.  17.  ^erfc,'  pi."" 

S.  C.-^So  where  they  are  in  feverally^  the  one  Jhall  fay^  that  be  it  tenant  of  themoletj  inftveralty 
mbfjue  hoc  that  the  ethtr  any  thing  has,  and  the  oihcr  (hall  fay  the  Mice  for  the  other  moiety  •  per 
Danby,  quod  Curia  coucelfit.  Br.  Several  Prscipe,  pi.  1.  cites  37  H.  6.  S. 

7.  It  is  good  ij/ue  that  they  hold  in  commott  by  defcent  &c.  and  Br.  Partf- 
therefore  it  feems  that  it  is  not  pregnant ;  quod  nota.    Br.  Ne^  '*.**"' P^-' 5* 
gativa  &c.  pi.  36.  cites  36  H.  6.  19.  ^^^^  '    ' 

8.  He  who  pleads  that  the  plaintiff  has  nothing  but  only  in  co»  ^owhcrcthe 
parcenary  with  J,  N.  ought  to  fheiv  how,  viz,    Tliat  A.  was  ^^fi^^"^ 
feifed  and  died  feifed,  and  they  as  daughters  and  heirs  entered.  parcenJ^ 

Br.  Coparceners,  pi.  7.  cites  2  £.  4.  7.  in  bimfeif4 

9.  In  ejcBment  hxoxx^t  upon  a  leafe  made  by  two  coparceners f  ******* 
the  declaration  was  quod  dim'iferunt ;  exception  was  taken,  thac 
the  leafe  is  the  feveral  leafe  of  each  of  them  for  her  moiety,  and, 

it  was  rul'd  a  good  exception.     Mo.  682.  pi.  939.  Mich.  42  & 
43  Eliz.  Milliner  V.  Robinfon. 

10.  la 


tU  n^mmttfi. 


(T)  Anions  furvivcj  in  what  Cafes^  or  by  whom 
to  be  brought  after  the  Death  of  one. 

* 

I.  T  F  two  coparceners  have  caufe  to  have  ceffavit^  and  one  dies» 

-*•  th,e  aflion  is  gone,  for  there  is  no  furviror,  and  the  aSiion 

is  real :    othcrwife   it   feems   of   trefpsfs  and   things  perfonah 

Br.  Jointenants,  pi.  5  r.  cites  33  E.  3,  &  Fitzh.  ceflavit  42. 

•  The  word       2.  In  tjjajl  exception  was  taken  to  the  writ,  hecaufe  two  co- 

SS^OTi 'inS   parceners  and  the  heir  of  the  3d  join'd  in  the  writ,  whereas  the 

Va  it  fccms  hufband  of  the  3d  fifter,  being  tenant  hy  the  cUriefy^  was  livings 

ftouid  be     a^nd  for  this  was  cited  22  H.  6.  2x,  22.    But  it  was  anfwer'd, 

B^^hcfterm  ^^^  ^^^  joining  would  te  to  no  purpofe;  for  he  is  not  tahavc 

Wing  ex-     damages,  becaufc  th^  waft  was  not  to  his  diftierifon,  and  the 

fired,  the     land  he  fhall  not  recover  againft  the  defendant,  the  term  * 

tSe^teMot    '^^"^g  determined ;  and  the  Court  were  of  the  fame  opinion. 

hj  ihe  cur-  4  Lc.    1 64,  pi.   269.   Mich.   29  Eliz.     C  B.     Sir   Richar^ 

tetfy,  and  to  Lcwkncr's  Cafe. 

he  bu  no 

catife  lo  complain.  Atid  the  whole  Court  was  of  opinion,  that  becaufe  the  term  was  ended,  th^ 
writ  was  good  noCwithftanding  the  exception.  Godb.  1 15.  pi.  136.  S.  C.  by  name  of  i<ewlcnor  v» 
ford. S.  C.  and  S.  P.  ^  Le.  226,  227.— Le.  4S.  pi.  6).  S.  C« 


(U)  Agaifiji  them.     In  what  C^fes  they  muft  be 

joined. 

•s.  p.  tBc*  I,  pNTRT  in  the  Quibus  againft  two  of  diireifin  done  to  the 
tt  he  after  J^  demandant.  TEe  defendant  demanded  judcrment  of  the* 
j€ints\  for  writ,;  for  the  grandfather  of  the  tenants  was  fetfed  &c.  and  died 
they  are  as  feifed^  and  ihe  land  aejcended  to  two  daughters ^  who  entered  and  diedt, 
one  tenant,    r.rgj  and  the  two  now  tenants  are  hu  the  one  as  heir  to  his  mother 

andoneprae-  •'.•','  .  Vri  !•  ?•  i  ri  » 

cipe  quod  '^  the  one  fnoiety,  and  the  other  as  heir  to  his  mother  of  the  other 
rcddat  lies  moiety^  and  fo  ought  to  have  feveral  writs  ox  fever  al  br^cipes^  but 
3r  Br  Col  ^^^  opinion,  of  the  Court  c  contra  ;*  for  as  long  ^  tney  arc  in  as 
parceners, '  coparcencTS,  and  in  cafe  of  coparcenary,  and  no  partition  tnade^ 
•1.  I.  cites  writ  of  partitione  faciend'  lies  between  them,  and  therefore 
s  P  c^rM  j^>"^  praecipe  lies  againft  them.     Br.  Several  Precipe,  pi.  i. 

where  ihey    citCS  37  H.  6.  8.  ' 

are  in  byft- 

^ptral  titUst  or  hy  partUhn.     Br.  Joinder  io  A^ioo,  pi.  43.  cites  39  H.  6. 8.— [but  is  mifcited, 

aRd(h6uklbe37H.  6.  8.] 

[  181  ]  (W)  Pleadings,  Count  &c. 


And  note  i.    \  SSISE^jf  7  femes  and  5  did  not  fue^  by  whJch  they  were 

p^are^ers  ^^  fummon'd  and  fevered,  and  the  2  received  to  fue  alone, 

ir0ugit  a  "who  made  their  plaint*  of  two  parts  offeven  parts  of  two  mefuages^ 

^rit  and  f»iuQ  carves  of  landy  4/.-I  x.  2  af.  renty  atid  of  the  moiety  of  feven  parts 

of 


pf 'the  fame  iefuments  cum  pcrtinentiis,  and  the  plaint  was  chal-  ^^"^* 
lenged,  becaufe  they  did  netjbew  if  the  [even  parts  are  the  whole  ^[^J  ^ 
tenements  or  twt ;  by  which  the  plaintiff  laid  that  they  were,  and  /uHtJ,  and 
the  plaint  adjudged  good.     Br.  Plaint,  pi.  ii.  cites  lo  Aff.  12.  ^^^'/j^ 

three jtarts  of  a  bouft  dividtd  imto  five  parti  and  well.     Br.  PUintf  pi.  XI.  cites  M.  1*7  £•  3* 

1.  Affife  agalnjt^wo  coparceners :  the  one  made  default  arid  the 
aOife  was  awarded  againft  her  by  default,  and  the  other  pleaded  a 
deed  of  the  ancefior  of  the  plaintiff  made  to  the  anceflor  of  the  tenant 
with  warranty.  And  it  was  awarded  that  flie  may  plead  this 
for  her  moiety  well  enough,  and  for  no  more;  quod  nota. 
Br.  Affife,  pK  469.  cites  13  E.  3. 

3.  Four  coparceners  arc  ^an  advowfon^  and  three  of  them  grant 
and  confirm  that  which  to  them  belongs  therein  to  thefourth^  and  it 
is  no  title  without  (hewing  deed ;  by  the  opinion  of  the  Courts 
Br.  Monftrans,  pi.  47.  cites  21  £.  3.  37. 

4.  But  in  replevin,  the  defendant  avowed  for  a  rent  for  equali-- 
ty  of  partition  between  3  fifters  referved,  and  did  not  fhew  any 
deed  of  the  refervation^  quod  nota.  Br.  Monftrans,  pi.  3. 
cites  2  H.  6.  14. 

5 .  Where  avowry  is^c^r  rent  referved  upon  equAiity  of  partition , 
upon  partition  made  between  two  parceners,  it  is  a  good  p/ea  that 
tbey  ivere  three  parceners,  and  that  the  third  at  the  time  of  the  par-i 
tit  ion  *was  out  of  the  country,  and  came  back  within  age  and  re^en-* 
ter'd,  and  the  other  faid  that  the  third  after  releafed  her  cflate, 
abfque  hoc  that  fbe  enief^d:  Frift  \  and  the  others  e  contra. 
Er.  Avowry,  pi.  68.  cites  24  E.  3.  51.  58. 

6.  In  praecipe  quod  reddat,  if  the  tenant  fays,  that  he  has  nothing  Br,  Mainte- 
hut  in  coparcenary  with  W*  N,  not  named,  judgment  of  the  writ,  "*?*^  ^^ 
the  other  fhall  fay,  that  file  tenant  as  the  writ  fuppofes,  abfque  hoc  |  ['*  cite* 
that  W.  N.  any  thing  has,  and  not  abfque  hoc  that  he  holds  in  cO"  22  H.  6. 16. 
parcenary  with  W.  N.    And  fa  upon  joiiitenancy.     Br.  Iffuea  ^'^*^^y' 
Joints,  pi.  59.  cites  22  H.  6.  17.  ^erfJ*  pi."" 

295.  cites 
S.  C— ^<7  where  they  are  in  fnff rally ^  the  ont  Jhall  fayy  that  he  h  tenant  of  the  moiety  infiveralty^ 
ahfjue  hoc  ibat  the  otbtr  any  thing  has^  and  the  other  (hall  fay  the  like  for  the  other  moiety :  per 
Panby,  quod  Curia  concemt.  £r.  Several  Precipe,  pi.  i.  cites  37  U.  6.  8. 

7.  It  is  good  ijffite  that  they  hold  in  common  by  defcent  &c.  and  Br.  Pvtf- 
therefore  it  feems  that  it  is  not  pregnant ;  quod  nota.    Br.  Nc^  '*.^"»  s^'c^' 
gativa  &c.  pi.  36.  cites  36  H.  6.  19. 

8.  He  yfhb  pleads  that  the  plaintiff  has  nothing  but  only  in  co»  ^owhcrcthe 
parcenary  with  J.  N.  ought  to  fhew  how,  viz.    Tliat  j4.  was  '^^/^jl'*^ 
feifid  and  died  feifed,  and  they  as  daughters  and  heirs  entered,  parcenary 

Br.  Coparceners,  pi.  7.  cites  2  E.  4.  7.  in  bimfelf4 

9.  In  ^r^OT^w/  brought  upon  a  leafe  made  by  two  coparceners^  ******* 
the  declaration  was  quod  dimferunt ;  exception  was  taken,  that 

the  leafe  is  the  feveral  leafe  of  each  of  them  for  her  moiety,  and. 
it  was  rul'd  a  good  exception.  Mo.  682.  pi.  939.  Mich.  42  & 
43  Eliz.  Milliner  V.  Robinfon. 

10.  la 


tU  n^attmm. 


(T)  AAions  furvivcj  in  what  Ca/es^  or  by  whom 
to  be  brought  after  the  Death  of  one. 

!•  T  F  two  coparceners  have  caufe  to  hare  ceffavit^  and  one  dies, 

-*•  the  afiion  is  gone,  for  there  is  no  furviror,  and  the  aSiion 

is  real ;    other  wife   it   feems   of   trefpsfs  and   thingx  perfonalf 

Br.  Jointenants,  pi.  51.  cites  33  E.  3,  &  Fitzh.  ceffavit  42. 

•  The  word       2.  In  wafl  exception  was  taJcen  to  the  writ,  hecaufe  two  co- 

STwi'inai   P^ircencrs  and  the  heir  of  the  3d  join'd  in  the  writ,  whereas  the 

but  it  feemj  hufband  of  the  3d  fifter,  being  tenant  by  the  curtefy^  was  livings 

ftou!d  be      s^nd  for  this  was  cited  22  H.  6,  21,  22.    But  it  was  anfwer'd, 

iT^lwftcrni  ^^^  ^^^  joining  would  |)e  to  no  purpofe ;  for  he  is  not  to  have 

Wii>g  ex-     damages,  becaufe  th^  waft  was  not  to  his  difherifon,  and  the 

fired»  the     land  he  fhall  not  recover  againft  the  defendant,  the  term  * 

tfc«*teoani    l^"^g  determii^cd  *,  and  the  Court  were  of  the  fame  opinion. 

hj  rhe  cur.  4  Le.    1 64,  pi.   269.  Mich.   29  £liz.     C.  B.     Sir   Richar^ 

tetfy,  »nd  fo  Lewkner's  Cafe. 

he  bu  no 

caufe  lo  complain.  And  the  whole  Court  was  of  opiniony  that  becaufe  the  term  was  ended»  the 
tmtwasgood  nocwithftanding  the  exception.  Godb.  115.  pi.  136.  S.  C.  by  name  of  i.cwlcnor  v. 
ford. S.  C.  and  S.  P.  i^Le.  226»  227.— Le.  4S.  pi.  6%.  S.  C. 


(U)  Againft  them.    In  what  C^fes  they  muft  be 

.•ft 

join  a. 

•s.  T.tBo*  I,  pNTRY  in  the  Quibus  againft  two  of  difleifin  done  to  the 
%jerJd7~  demandant.     TKe  defendant  demanded  judgment  of  the' 

/eims\  for    writ.;  for  the  grandfather  of  the  tenants  was  feifed  occ.  and  died 
they  are  as  feifed^  and  the  land  defcendea  to  two  daughters ^  who  entered  and  died!, 

and  one' ra-  f^'f^^y  ^^^  ^^^  '^^  ^'"'  ^^^^^^^  ^^^  '^>  ^he  one  as  heir  to  his  mother, 
cipe  quod  in  the  one  moiety y  and  the  other  as  heir  to  his  mother  of  the .  other 
nddat  lies  moiety  y  and  (jo  ought  to  have  feveral  writs  ox  fever  al  bracipesy  but 
5i!' bV  Col  ^^  opinion,  of  the  Court  e  contra ;  *  for  as  long  ^  tney  are  in  as 
ftrccners, '  coparccncTs,  and  in  cafe  of  coparcenary,  and  no  partition  made^ 
|i.  T .  cites  writ  of  partitione  faciend'  lies  between  them,  and  therefore 
s,v  c^ra  P^^^  praecipe  lies  againft  them.     Br.  Several  Praecipe,  pi.  i. 

•riicrc  ihey     citCS  37  H.  6.  8.  ' 

are  in  iyjf- 

tMra/  titiest  cr  hy  partUion.     Br.  Joinder  in  Adlioo,  pi.  43.  cites  39  H.  6. 8.— [but  is  mifcited. 

aRd(h6uldbe37H.  6.  8.] 

[  i8i  ]  (W)  Pleadings,  Cvtmt  &c. 


AnJ  note  j.    A  SSISE^jf  7  femes  and  5  did  not  fuey  by  which  they  were 

^^L£yj,  "^  fummon^d  and  fever*dy  and  the  2  received  to  fue  alone, 

kr»ught  a  who  made  their  plaint  of  two  parts  offeven  parts  of  two  mefuagesy 

%ru  mnd  f*n;p  carves  oflandy  4  /.•!  x.  2  ^.  renty  and  of  the  moiety  of  feven  parts 


^ffhe/ame  teru'tmnts  cum  pertinentiis,  and  the  phint  was  chal-  ^f^Handed  « 
lenged,  becaufe  they  did  mtjbew  if  the /even  parts  are  the  whole  ^{''  ^ 
tenements  or  not;  by  which  the  plaintiff  faid  that  they  were,  and  /uiuJ,  and 
the  plaint  adjudged  good.     Br.  Plaint,  pi.  ii.  cites  lo  Aff.  la.  '^^  '^j^ 

thretjiarts  ofm  houfi  divided  imtcjfve^rti  znd  well.     Br.  Plaintf  pKxi.  cites  M.  1*7  £•  3* 

2.  Affife  again/1 4wo  coparceners ;  the  one  made  default  arid  the 
aflife  was  awarded  againft  her  by  default,  and  the  other  pleaded  a 
deed  of  the  ancejior  of  the  plaintiff  made  to  the  anceflor  of  the  tenant 
ivitb  warranty.  And  it  was  awarded  that  flie  may  plead  this 
for  her  moiety  well  enough,  and  for  no  morcj  quod  nota. 
Br.  Afiife,  pk  469.  cites  13  E.  3. 

3.  Four  coparceners  arc  tfan  advowfon^  and  three  of  them  grant 
and  confirm  that  which  to  them  belongs  therein  to  thefourthy  and  it 
is  no  title  without  (hewing  deed  \  by  the  opinion  of  the  Court. 
Br.  Monftrans,  pi.  47.  cites  21  E.  3,  37. 

4.  But  in  replevin,  the  defendant  avowed  for  a  rent  for  equali^ 
iy  of  partition  between  3  fifters  refcrved,  and  did  not  fhew  any 
deed  of  the  refervation;  quod  nota.  Br.  Monftrans,  pi.  3.- 
cites  2  H.  6.  14. 

5.  Where  avowry  is^^r  rent  referved  upon  equtlity  of  partition j 
upon  partition  made  between  two  parceners^  it  is  a  good  plea  that 
tbey  were  three  parceners y  and  that  the  third  at  the  time  of  the  par-^ 
tition  itvas  out  of  the  country j  and  came  back  within  age  and  re-e/H 
ter'dy  and  the  other  faid  that  the  third  after  releafed  her  eflate^ 
abfque  hoc  that  fbe  enter' ds  Frifi  \  and  the  others  e  contra. 
Br.  Avowry,  pi.  68.  cites  24  E.  3.  51.  58. 

6.  In  pr/tcipe  quod  reddat,  if  the  tenant  faysy  that  he  has  nothing  Br.  Mainte- 
hut  in  coparcenary  with  W.  N.  not  named ,  judgment  of  the  writ,  ^^  ^* 
the  other /ball  fay,  that  file  tenant  as  the  writ  fuppofeSy  ahfque  hoc  xx^^q^<^% 
that  W,  N.  any  thing  has^  and  not  abfque  hoc  that  he  holds  in  co^  22H.  6. 16. 
parcenary  with  W.  N.    And  fa  upon  joixitenancy.     Br.  Ifiuea  a^««ii^iy- 
Joincs,  pi.  59.  cites  22  H.  6.  17.  ^crfc,'  pu^ 

S.  C.'^So  where  they  are  in  frverally^  the  onejbalifayy  that  be  i*  tenant  of  the  moiety  inf^veralty 
mbfque  hoc  that  the  otbtr  arty  thing  basy  and  the  other  (hall  fay  the  like  for  the  other  moiety  •  per 
Panby,  quod  Curia  concelfit.  Br.  Several  Prtecipe,  pi.  i.  cites  37  H.  6.  8.  ' 

7.  It  is  good  iffue  that  they  hold  in  common  by  defcent  &c.  and  Br.  Pard- 
therefore  it  feems  that  it  is  not  pregnant ;  quod  nota.    Br.  Ne^  **°'^'  P^- 'S- 
gativa  &c.  pi.  36.  cites  36  H.  6.  19.  ^"^*  '    * 

8.  He  who  pleads  that  the  plaintiff  has  nothing  but  only  in  co»  Nowhere  the 
parcenary  with  J.  N.  ought  to  Jhew  how,  viz,    lliat  A.  was  ^^/^jl'^ 
feifed  and  died  feifedy   and  they  as  daughters  and  heirs  entered*  parcenary 

Br.  Coparceners,  pi.  7.  cites  2  £.  4.  7.  in  bimfeif4 

9.  In  yVi7iw^fi/  brought  upon  a  leaje  made  by  two  coparceners ^  ****^' 
the  declaration  was  quod  dimiferunt ;  exception  was  taken,  that 

the  leafe  is  the  feveral  leafe  of  each  of  them  for  her  moiety,  and, 
it  was  rul'd  a  good  exception  J  Mo.  682.  pi.  939.  Mich."  42  & 
43  Eliz.  Milliner  v.  Robinfon. 

10.  la 


tU  jpatcenertf. 


(T)  Anions  furvivcj  in  what  Cafes^  or  by  whom 
to  be  brought  after  the  Death  of  one. 

I.  T  F  two  coparceners  have  caufe  to  have  ceffavit^  and  one  dies^ 

-*•  the  a6lion  is  gone,  for  there  is  no  furyiror,  and  the  aSlion 

is  real :    otherwife   it   feems   of   trefpafs  and   tkiffgx  perfonaK 

Br.  Jointenants,  pL  5  r.  cites  33  E.  3,  &  Fitzh.  ceflavit  42, 

•  The  word       2.  In  nuajl  exception  was  taken  to  the  writ,  hecaufe  two  co- 

£e*wi*mai    P^^rccners  and  the  heir  of  the  3d  join'd  in  the  writ,  whereas  tho 

birt  k  feemj  hufband  of  the  3d  fifter,  being  tenant  hy  the  curtefy^  was  livings 

ftooid  be     j^nd  for  this  was  cited  22  H.  6.  21,  22.    But  it  was  anfwer'd, 

B^'thc^cT    ^'^^  ^^^  joining  would  l)e  to  no  purpofe ;  for  he  is  not  to  have 

bciiig^ex.     damages,  becaufe  th?;  waft  was  not  to  his  diftierifon,  and  the 

fired,  the     land  he  ffiall  not  recover  againft  the  defendant,  the  term  * 

Ae^teni^    being  determii^ed  *,  and  the  Court  were  of  the  fame  opinion. 

Vj  the  cur-  4  Lc.    1 64,  pL   269.  Mich.   29  Eliz.     C.  B.     Sir   Richar^ 

tetfy,  and  fo  Lcwkncr's  Cafe. 

he   ba»  no 

catife  lo  complain.  Atid  the  whole  Court  was  of  opinioDt  that  becaufe  the  term  was  ended,  the 
writ  wa»  good  nocwithftanding  the  exception.  Godb.  115.  pi.  136.  S.  G.  by  name  of  i.cwkAor  v. 
Yord. S.  C.  and  S.  P.  ^  Le.  226»  227.— Lc.  4S.  pl/c^  S.  C« 


(U)  Againji  them.    In  what  C^fes  they  muft  be 

joined. 

•s.  V.tho*  I,  pNTRY  in  the  Quibus  againft  two  of  diffeifm  done  to  the 
jJ^rafdJi  demandant.     The  defendant  demanded  judgment  of  the* 

/ctnts\  for  writ;  for  \ht  grandfather  of  the  tenants  was  feifed  &c.  and  died 
they  are  as  feifedy  and  the  land  oejcendea  to  two  daughters,  who  entered  and  diett 
one  tenant,  /J,  w  and  the  two  now  tenants  are  in.  the  one  as  heir  to  his  mother^ 
cipe  qood     tn  the  one  moiety y  ana  the  other  as  heir  to  his  mother  of  the.  other 

ptrccneVr,  coparccners,  and  in  cafe  of  coparcenary,  and  no  partition  made, 
•1.  I.  cites  writ  of  partitione  faciend'  lies  between  them,  and  therefore 
s  p  CW^*  joint  praecipe  lies  againft  them.     Br.  Several  Praecipe,  pi.  i. 

where  they     titCS  37  H.  6.  8. 

are  in  by  }f' 

nttral  titles^  or  hy  partition.     Br.  Joinder  in  A^ioOt  pi.  43.  cites  39  H.  6.8.— [but  is  mifciled^ 

andihould  be37  H.  6.  8.] 


ddat  lies    moiety,  and  fo  ought  to  have  feveral  writs  ox  fever  al  bracipes,  but 
r  Br  Co!  ^^  opinion,  of  the  Court  e  contra  ;*  for  as  long  ^s  tney  arc  in  as 


[  181  ]  (W)  Pleadings,  Cctint  &c. 


And  note  j.    A  SSISE^jf  7  femes  and  5  did  not  fue,  by  which  they  were 

p^ret^ers  "^  fummo^d  and  fevered,  and  the  2  received  to  fue  alone, 

%r*ught  a  "who  made  xhtvc  plaint* of  i%uo  parts  offeven  parts  oft*wo  mefuages, 

^rit  mnd  /^^  carves  of  land,  ^L^i  /•  2  d.  rent,  and  of  the  moiety  of feven  parts 


f^sttmm,  i8i 


pffbe/a9ne  ttm'tfunts  cum  pcrtinentiis,  and  the  phint  was  chal-  fj^^^* 
ienged,  becaufe  they  did  notjhew  if  thefeven  parts  are  the  wMe  ^{l*  ^ 

and 
three 
demanded 
three ^arts  of  a  houjt  divided  into  five  partt  and  wall.     Br.  Plaintf  pLxi.  citts  M.  1*7  £•  3* 


lengea,  Dccauie  tnejr  am  mtjotw  ij  wejeven  pans  are  lae  huoq^c  ^^^  ^ 
Unements  or  mt :  by  which  the  plaintiff  faid  that  they  were,  and  fuited^ 
die  plaint  adjudged  good,     Br.  Plaint,  pi.  ii.  cites  lo  Aff.  12.  '^'  ^* 


2.  Aflifc  againjt^ivo  coparceners ;  the  one  made  default  arid  the 
aflife  was  awarded  againft  her  by  default,  and  the  other  pleaded  a 
deed  tfthe  ancejtor  of  the  plaintiff  made  to  the  anceflor  of  the  tenant 
vjitb  tvarranty.  And  it  was  awarded  that  flie  may  plead  this 
for  her  moiety  well  enough,  and  for  no  more;  quod  nota. 
Br.  Afiife,  pK  469.  cites  13  £•  3. 

3.  Four  coparceners  are  of  an  advowfon^  and  three  of  them  grant 
and  confirm  that  which  to  them  belongs  therein  to  the  fourth  j  and  it 
is  no  title  without  (hewing  deed  \  by  the  opinion  of  the  Court. 
Br.  Monftrans,  pi.  47.  cites  21  £.  3.  37. 

4.  But  in  replevin,  the  defendant  avowed  for  a  rent  for  equali* 
iy  of  partition  between  3  fifters  referved,  and  did  not  fhew  any 
deed  of  the  refervation;  quod  nota.  Br.  Monftrans,  pi.  3. 
cites  2  H.  6.  14. 

5.  Where  avowry  is  for  rent  referved  ttpon  e  quality  of  partition  ^ 
upon  partition  made  betiveen  two  parceners y  it  is  a  good  plea  that 
they  'were  three  parceners ^  and  that  the  third  at  the  time  of  the  par-^ 
tition  *was  otit  of  the  count ry^  and  came  back  within  age  and  re^en-* 
ter'dy  and  the  other  faid  that  the  third  after  releafed  her  eflate^ 
abfqtu  hoc  that  fbe  entered s  Prift ;  and  the  others  e  contra. 
Br.  Avowry,  pi.  6Z.  cites  24  E.  3.  51.  58. 

6.  In  precipe  quod  reddat,  if  the  tenant  fays  y  that  he  has  nothing  Br.  Mainte- 
hut  in  coparcenary  with  W.  N.  not  named,  judgment  of  the  writ,  ^^  ^^ 
the  other  fhall fay,  that  file  tenant  as  the  writ  fuppofeSy  abfque  hoc  r[!*cite* 
that  W.  N.  any  thing  haSy  and  not  abfque  hoc  that  he  holds  in  co^  22  H.  6. 16. 
parcenary  with  W.  N.    And  fa  upon  jointenancy.     Br.  Iffuea  *«o«i»^ir- 
Joincs,  pi.  59.  cites  22  H.  6.  17.  ^erfc,*  pi!*" 

295.  citet 
S.  C— 5<?  where  they  are  in  fever  ally  ^  the  one  Jhall fay^  that  be  ii  tenant  of  the  moiety  inftveralty^ 
ahfjue  hoc  that  the  other  amy  thing  hasy  and  the  other  (hall  fay  the  like  for  the  other  moiety :  per 
DAxiby,  quod  Curia  concemt.  Br.  Several  Praecipe,  pi.  z.  cites  37  U.  6.  8. 

7.  It  is  good  ijfue  that  they  hold  in  common  by  defcent  &c.  and  Br.  Pard- 
therefore  it  feems  that  it  is  not  pregnant  \  quod  nota.    Br.  Ne^  *l**"»  s^'c^' 
gativa  &c.  pi.  36.  cites  36  H.  6.  19. 

8.  He  who  pleads  that  the  plaintiff  has  nothing  but  only  in  co»  Nowhere  the 
parcenary  with  J.  N.  ought  to  Jhew  howy  viz.    Iliat  J.  was  ''^^f^ 
feifid  and  died  feifedy   and  they  as  daughters  and  heirs  entered^  parcenary 

Br.  Coparceners,  pi.  7.  cites  2  E.  4.  7.  in  himfeife 

9.  In  ^I'^m^/i/  brought  upon  a  leafe  made  by  two  coparceners f  *^***' 
the  declaration  was  quod  dimiferunt ;  exception  was  taken,  that 
the  leafe  is  the  fcveral  leafe  of  each  of  them  for  her  moiety,  and. 

it  was  rul'd  a  good  exception.     Mo.  682.  pi.  939.  Mich.  42  & 
43  Eiiz.  Milliner  v.  Robinfon. 

10.  la 


tU  ]patcetter0« 


(T)  AAions  furvhej  in  what  CafeSy  or  by  whom 
to  be  brought  after  the  Death  of  one* 

I.  T  F  two  coparceners  have  caufe  to  have  cejfavit^  and  one  dles^ 

^  the  adlion  is  gone»  for  there  is  no  fur^iror,  and  the  a£iiot^ 

is  real ;    otherwife   it   feems   of   irefpsfs  and   things,  perfonal^ 

Br.  Jointenants,  pL  51.  cites  33  S-  3%  &  Fitzh.  ceffavit  42. 

•  The  word       2.  In  nuajl  exception  was  taken  to  the  writ,  hecaufe  two  co- 

Sewiginai   P^ii'ccners  and  the  heir  of  the  3d  join'd  in  the  writ,  whereas  tho 

but  it  feems  hufband  of  the  3d  fifler,  being  tenant  by  the  curiefy^  vjos  iivingy 

ftcniid  be     ^nd  for  this  was  cited  22  H.  6.  21,  22.    But  it  was  anfwer'd, 

By'th^**terni  ^^^  ^^^  joining  wovild  l)e  to  no  purpofe  5  for  he  is  not  to  have 

Wing  ex.     damages,  becaufe  th^  waft  was  not  to  his  dilherifon,  and  the 

fired,  the     land  he  fhall  not  recover  againft  the  defendant,  the  term  * 

tbe^tewmt    ^^"g  determined ;  and  the  Court  were  of  the  fame  opinion. 

Vj  rhe  cur-  4  Le.    164^  pi.   269.   Mich.   29  Eliz.     C.  B.     Sir   Richar^ 

icfjr,  and  io  Lewkner's  Cafe. 

he  haa  no 

caufe  Io  complain.  And  the  whole  Court  was  of  opinion,  that  becaufe  the  term  was  ended,  the 
writ  was  good  notwithftanding  the  exception.  Godb.  115.  pi.  136.  S.  G.  by  name  of  JLcwknor  t. 
Yord. S.  G.  and  S.  P.  ^  Le.  226,  227.— »-Le.  4S.  pL  64.  S.  p« 


(U)  Againft  them.    In  what  Qtfes  they  muft  be 

join  a. 

•s.  P.f^«*  I,  pNTRY  in  the  Quibus  againft  two  of  diiTeifin  done  to  the 
jrverafdJi  dcmandaut.     The  defendant  demanded  judgment  of  the' 

/ctnts\  for  writ ;  for  the  grandfather  of  the  tenants  was  feifed  &c.  and  died 
they  are  as  feifed^  and  the  uind  oejcendea  to  two  daughters y  who  entered  and  died, 
andonepr«-  f*^'fi^^  ^^  '^^  '^^  ^'^  tenants  are  in^  the  one  as  heir  to  his  mother 
cipe  qaod  i^  the  one  moiety^  and  the  other  as  heir  to  his  mother  of  the  otter 
rcdddt  lies  moiety ,  and  f^  ought  to  have  feveral  writs  ox  fever  al  bracipes^  but 
^fi!  Br.  Col  ^^^  opinion  of  the  Court  e  contra ;  *  for  as  long  ^  tney  arc  in  as 
parceners,  coparccners,  and  in  cafe  of  coparcenary,  and  no  partition  made^ 
|i.  T.  cites  writ  of  partitione  faciend'  lies  between  them,  and  therefore 
s!  p.  Cort'rm  J^^"^  proEcipe  lics  againft  them,     Br.  Several  Praecipe,  pL  i. 

where  they    citCS  37  H.  6.  8. 

are  in  byje- 

^ftral  lilies^  or  hy  partition.     Br.  Joinder  in  Action,  pi.  43.  cites  39  H,  6.8.— [but  is  mifcited. 

aDdrh6uklbe37  H.  6.  8.]  ^ 


t  ^8i  3  (W)  Pleadings,  Ccunt  &c. 

And  note  i.    A  SSISE  i-jf  7  femes  and  5  did  not  f tie ^  by  whfch  they  were 

pJrcfnrrs  fummon^d  and  fever^d^  and  the  2  received  to  fuc  alone, 

krought  a  "who  made  thtxr  plaint*  of  two  parts  offeven  parts  of  two  mefuages^ 

^rit  wd  two  carves  oflandy  ^I,*i  /•  2  rf.  rent,  atid  of  the  moiety  offevenparu 


ffihefame  temnunU  cum  pcrtinentiis,  and  the  phint  was  chal-  ^^*J*^^* 
lenged,  becaufe  they  did  notJbe%v  if  the /even  parts  are  the  whole  ^^'  ^ 
tmementj  cr  not ;  by  which  the  plaintiff  laid  that  they  were,  and  /atUed,  and 
the  plaint  adjudged  good.     Br*  Plaint,  pi.  ii.  cites  lo  Aff.  12.  'jf^^^^ 

tbrtt^sns  of^  bcmfi  dividtd  into  five  parti  and  well.     Br.  Plaintf  pUll.  cites  M.  f?  £.  %• 

1.  AiEfe  againjl  4ivo  coparceners ;  the  one  made  default  arid  the 
aflife  was  awarded  againft  her  by  default,  and  the  other  pleaded  a 
ieeicfthe  ancejtor  of  the  plaintiff  made  to  the  anceftor  of  the  tenant 
with  warranty.  And  it  was  awarded  that  flie  may  plead  this 
far  her  moiety  well  enough,  and  for  no  more;  quod  nota. 
Br.  Aflife,  pK  469.  cites  13  £•  3. 

3.  Four  coparceners  are  ^an  advowfon^  and  three  of  them  grant 
and  confirm  that  which  to  them  belongs  therein  to  the  fourth  y  and  it 
is  no  title  without  (hewing  deed ;  by  the  opinion  of  the  Court. 
Br.  Monftrans,  pi.  47.  cites  21  £.  3.  37. 

4.  But  in  replevin,  the  defendant  avowed  for  a  rent  for  equali" 
tj  of  partition  between  3  fifters  referved,  and  did  not  (hew  any 
^eed  of  the  refervation;  quod  nota.  Br.  Monftrans,  pi.  3. 
cites  2  H.  6.  14. 

5.  Where  avowry  is  for  rent  referved  ttpon  equality  of  partition  ^ 
upon  partition  made  between  two  parceners^  it  is  a  good  p/ea  that 
tkj  vuere  three  parceners y  and  that  the  third  at  the  time  of  the  par-^ 
lition  was  out  of  the  country y  and  came  back  within  age  and  rc'^n-i 
tei'dy  and  the  other  faid  that  the  third  after  releafed  her  ejlate^ 
«lfqu^  hoc  that  fhe  enter' ds  Prijl  \  and  the  others  e  contra. 
Er.  Avowry,  pi.  68.  cites  24  E.  3.  51.  58. 

6.  In  precipe  quod  reddat,  if  the  tenant  fays  y  that  he  has  nothing  Br.  Majnte- 
lut  in  coparcenary  with  W,  N.  not  named,  judgment  of  the  writ,  ^^^.  ^^ 
the  ether  (ball fay  J  that  fole  tenant  as  the  writ  fuppofeSy  ahfque  hoc  ji^  ^^^^l 
that  W.  //.  any  thing  has,  and  not  abfque  hoc  that  he  holds  in  co-  22  H.  6. 16- 
parcenary  with  W.  N.    And  fa  upon  joiDtenancy.     Br.  IfTuea  ]I2^«*^*^^^' 
Joincs,  pL  59.  cites  22  H.  6.  17.  ^crfe,"  pi^" 

295.  citet 
»•  C,'^So  where  they  are  In  feverally^  the  onejhaUray^  that  he  U  tenant  of  the  moiety  in  fiveralty^ 
»ifyue  hoc  that  the  other  any  thing  has^  and  the  other  (hall  fay  the  Kke  for  the  other  moiety '  per 
l^^cby,  quod  Curia  concemt.  Br.  Several  Prtecipe,  pi.  I.  cites  37  H.  6.  8. 

7.  It  is  good  ijfue  that  they  hold  in  common  by  defcent  &c.  and  Br.  Pvd- 
ihcrefore  it  feems  that  it  is  not  pregnant ;  quod  nota.    Br.  Ne^  '*.**°' ?'• '5* 
gativa  &c.  pi.  36.  cites  36  H.  6.  19.  cie    .    . 

8.  He  who  pleads  that  the  plaintiff  has  nothing  but  only  in  co»  ^owhercthe 
parcenary  with  J.  N.  ought  to  Jhew  how,  viz.    Iliat  ^.  was  '^f/"/'^ 
Jeifid  and  died  feifed,   and  they  as  daughters  and  heirs  entered*  parcenary 
Dt.  Coparceners,  pi.  7.  cites  2  E.  4.  7.  in  bimfeif4 

9.  In  ejeBment  brought  upon  a  leafe  made  by  two  coparceners f  ****^' 
the  declaration  was  quod  ditniferunt ;  exception  was  taken,  that 

the  leafe  is  the  feveral  leafe  of  each  of  them  for  her  ntoiety,  and. 
it  was  ruFd  a  good  exception.  Mo.  682.  pi.  939.  Mich.  42  & 
43  Eliz.  Milliner  v.  Robinfon. 

10.  la 


fSaik.^90*  Id.  To  repte^n  the  plaintiff  dcctared  for  takmg  bricks  &ei 
v'bates"  '"^^  defendant  made  coghtzMftet  as  bMff  of  om  J,  A  and  G. 
s'.  c.  idl  i^^  wr/^,'fetting  fortb|  t£it  one  S.  B«  was  ieifed  in  fee  of  the 
juif 'd  ac-  knds  in  which  &c.  and  beitig  fo  feifed,  nude  a  leafe  thereof  to 
S^b^^Lil  GriflSth  for  44  years,  rendring  rent  j  that  S.  B.  died,  and  the 
dccon  him-  l^nds  defceftcfed  to  his  daughters  coheirefles,  one  whereof  mar^ 
[  182  ]  ried  the  faid  J.  B«  and  the  other  was  the  prefent  Countefs  of 
lelf,  both  Saliibury,  and  fo  made  cognizance  for  a  moiety  of  the  rent ;  and 
^"Se*  '^P^'^  demurrer,  judgment  was  eiven  for  the  plaintiff  ^  becaufe 
both'take  as  one  coparcencr  cannot  make  fuch  an  ayowry  for  a  moiety  of  the 
heir  by  de-  rent  before  partition^  though  they  have  fcYerai  inheritances. 
^'  ^^    5  Mod.  141.  Mich.  7  W.  3.  Stcdman  v,  Page. 


oae  heir,  to 

whom  the  fentdefcendtu  one  intire  inheritance^-^Carth.  364.  S.  C.  Pace  t.  Stxsm  an.  The 
defendant  ouf  ht  t6  have  made  conufance  for  the  whole  rent  as  bailiff  to  both  (iflers. — S9  where  mv 
Jtfer  difrtiju^  flie  maft  «v»w  in  her  otun  right  j  andalfo  at  bailifto  berfifttrfw  the  intire  reM^  uA 
not  for  a  moiety  only  in  her  own  right.  Ibid.— 'Comb.  347.  S.  C— S.  C*  cited  by  the  Reporter. 
%  Ltttw.  i2io«  in  the  Cafe  of  Ofmer  v.  Sheaf. 


See 
cioa 


J^r   (X)  fVhere  in  a  real  Aftion  by  one  Parcener  againft 
another  Judgmentjball  be  given  in  Severalty. 

I.  TT*  two  coparceners  he,  and  o;i^  d^Jf^fi  ^^^  other ^  and  the 
^  difletfee  brings  an  qffife  and  recovers,  it  has  been  faid, 
that  (he  {hall  have  judgment  to  hold  her  moiety  in  feveralty  ) 
and  this  feems  (fay  they)  very  ancient,  and  thereupon  vouch 
BraClon.  (L.  4.  fo.  216.  b.)  Si  res  fuerit  communis  locum  ha« 
here  potuit  communi  dividendo  judicium ;  and  fo  (fay  they)  if 
one  coparcener  recover  againft  another  in  a  nuper  obut^  or  a 
ratlonabili  parte^  the  judgment  fhall  be,  that  the  defendant  fhaU  . 
recover  and  hold  in  feveralty.     Co.  Litt.  167.  b. 

2.  But  Britton  is  to  the  contrary ;  for  he  fays,£t  (i  afcun  des 
parceners  foit  enget  ou  difturbe  de  fa  feifin  per  ces  autres  parce- 
ners un,  ou,  plufors,  al  difleifee  viendra  affife  pei  feveral  plrint 
fur  les  parceners  &  recovera,  mes  nemy  tener  en  feveralty,  notes 
en  common,  folonque  ceo  que  avant  le  fift  &c.  and  this  feems 
reafonable ;  for  he  muft  have  his  judgment  according  to  his  plaint^ 
and  that  was  of  a  moiety,  and  not  of  any  thing  in  feveralty  ; 
and  the  (herifF  cannot  have  any  warrant  to  make  any  partitiofl 
in  feveralty,  or  metes  and  bounds.     Co.  Litt.  r67.  b. 

•     (Y)  Equity. 

I.  T7  two  coparceners  bring  quare  impedity  and  the  one  emnsts  dt 
filfi  count  by  covin  had  with  the  defendant^  and  mil  mi  agret 
with  his  companion  in  the  true  count,  there  his  companion  may 
hzrtfubpana  againfi  him  to  make  him  agree  with  him  /  per  Moyle. 
Br,  Q>nfcience,  pL  12.  cites  6  £.  4.  10. 

[For  more  of  ^datCCrtecSC  in  general,  fee  Sflll  Of  a  COtnmOR 
i^Orfon,  (A.  a)  &c.  |9artition,  and  other  proper  Titlc8-3 


IdQtiQl. 


183 


]Nl^« 


*  Before  Ac 

ewnell  tf 
LMttram 
there  were 
no  parifliee* 
F«er  Hobeit 
Cb.J.Hob. 
296. — Coo* 


(A)  What  is  or  (hall  be  intended  a  Parijh  or  a  Fill  ^fky  ri^ 

only  in  a  Parijh.  ^^75^^ 


ti 


But  fee  Go- 

.  TI7HERE  a  parifli  is  atleged generally^  this  fhaU be  intend-  ^^^f  •  ff^' 
^^  ^d  to  be  a  viU,  and  to  be  the  fame  with  the  vill,  and  cap/jifns. 
aot  to  contaiR  more  Yilto  unlefs  it  be  fpecially  alleged )  but  a  where  i)a-> 
vifl  and  a  parifh  is  all  one,  and  it  is  fufficient  to  allege  a  parifli  ^^^[^  ^[^ 
where  a  Till  is  required,  as  appears  by  diverfe  cafes,  upon  a£t  <ff  have  been 
parliament^  called  tbefiatute  of  adJitionsy  which  requires  that  the  hefott  that 
rill  be  «amed,  yet  it  being  alleged  that  he  was  of  fudi  a  parifli  JJ^j^f^T" 
fufficet  $  and  for  this  purpofe  the  long  quinto  of  Ed.  4.  141 .  and  the  king- 
diverfe  other  books  were  cited,  and  2  Inft.  669.  per  Holt ;  and  <ion>  u>  >«• 
therefore  the  alleging  it  at  a  parifli  fuffices;  for  the  parifli  of  St.  ^*'5"«  ^ 
Giles's  is  a  viH.  Skin.  554.  Mich.  6  W.  &  M.  B.  R.  in  Cafe  of  tcTs,  ^,di. 
Wilfon  T.  Laws.  ^'^^^  into 

villt  onlr/ 
tai  parilhet  were  dWifions  oalj  in  reference  only  to  ecclefiiftical  affairs,  and  the  common  iaxu  i^ok 
m  mtkt  rfthemj  ioibmuch  at  a  fine  waa  not  admitted  of  lands  in  a  parifli ;  but  in  pivcefs  of  time 
patiftcs  became  divifioas  taken  notice  of  in  reference  to  civil  matters,  and  are  now  ufed  in  fines  ; 
aai  ihoufh  a  place  fpoken  of  limply  is  intended  a  vill,  yet  ilabitur  prsfumptioni  donee  piobetur  in 
coBtrarium.  Per  Atkins.  Freem.  Rep.  2aS.  Trin,  1677.  "*  Cafe  of  Addifon  v.  Otway. 

f  Adjiidg'd.  Mich.  6  W.  3.  »  Salk.  501.  cites  S.  C ^Ibid.  cites  S.  P.  Adjudg'd.  Mich. 

10  W.  3.  B.  R.  Vinkefton  ▼.  Ebden.-;— It  (hall  not  be  inttmitd  that  there  is  mart  than  oneparlfi  im 
•  citjt  onleis  the  contrary  be  made  to  appear.  L.  P.  R.  tiL  Pariih,  cites  Trin*  23  Car.  B.  R.  For 
iooe  cities  have  but  one  pirilh.   Ibid. 

2.  A  parifli  may  contain  a  vfhole  hundred  \  as  the  parifli  of 
Tatmton  Dean  contains  the  whole  hundred  of  Taunton  Dean. 
Atg.  Sldn-  560.  Mich.  6  W.  &  M.  B.  R.  in  Cafe  of  Hicks  v. 
Woodfon. 

[For  more    of  pat((l)  in  general,   fee    Cl)ttrt|toarlirnjfi 
2)lTinr0,  i©00r,  and  other  proper  Titles.] 


^avl(^iontt0. 


^^it 


l^axiXbtomifk 


iPatlQiionerlr. 


I 


Mtk 


{A)  I'heir  Power  &c.  And  compellable  to  do  t^hab 

I.  IDAnfliioners  mzj  full  dawn  a  wallthsit  hinders  them  in  their 
^  Way  to  church,    Arg.  Ow.  72.  cites  F.  N.  B.  185.  b. 

2.  In  tnings  of  intereft^  as  in  common,  parifliioners  cannot 
prefcribe  \  but  in  things  of  eafementy  as  a  way,  a  man  may  pre* 
fcribe ;  per  Owen ;  and  per  Anderfon,  none  may  prefcribe  but 
thofe  that  have  perpetual  continuance,  and  therefore  tenant  for 
years  or  for  life  cannot  prefcribe,  but  muft  be  aided  bj  cuftm  \ 

t   184  ]  Walmfley  accordingly;  for  there  is  no  defcent  or  facceifion  in 
panrilhioners*    Owen  72.  Hill.  37  Eliz.  Goodway  v.  Michel. 

3.  They  arc  compellable  to  put  things  in  decent  order  \  but  the 
judgment  of  the  majority  is  the  only  rule  for  the  degrees  of  that 
decency  \  and  the  Court  inclined,  that  a  rate  for  that  purpofe  is 
binding ;  as  for  moving  the  communion  table  out  of  the  body  of 
the  church  into  the  cnancel,  or  raifmg  it  higher  &c.  Fan* 
^o.  Mich,  I  Ann.  B.  R.   Newfoh  v.  Bauldry. 

4*  Parifliioners  have  right  to  view  parijb  books.     1 1  Mod. 
134.  Trin.  6  Anil,  iB,  R.    Love  v.  Dr.  Bentley. 
5  Rep.  66.        5.  I'arifliioners  are  a  body  politic  to  many  purpofes^  as  to  vote 
Chamber-     ^t  a  vejlry  if  they  pay  fcot  and  lot ;  they  have  a  fole  right  to 

iton's  Cafe?  ^^if^  ^^^^^  ^^^  ^^^^'  ^^^  relief,  without  tne  interpofition  of  any 
—I  Mod.  fuperior  court  \  may  make  by4aws  to  mend  the  highways^  and  to 
*94»  make  banks  to  keep  out  the  fea^  and  for  repairing  the  churchy  and 

making  a  bridge  &c.  or  any  fuch  thing  for  the  public  good,  and 
by  the  3  &  4  ^.  3.  and  7  Ann^y  to  tax  and  levy  poor  ratesy  and 
to  make  and  maintainors  enginesy  and  by  9  Geo,  for  purchafing 
nvork'houfes  for  tlie  poor.  Arg.  8  Mod.  354.  Fafch.  1 1  Geo.  i. 
Phillybrown  v.  Ryland. 


(B)  Major-Part.    How  far  binding  to  tic  reft. 

1^"  A    RULE  was  obtained  by  furprize,  for  leave  to  file  an  mh 
^^  formation  againft  E.  and  feveral  other  parifliioners  of  the 

parifli  of in  Eflcx,  for  laying  a  tax  upon  them/elves  fir 

carrying  onafuit  againft  their  vicar  in  the  Spiritual  Court  for  i«- 
iontinency.  And  the  Court  held  they  might  lawfully  tax  them- 
(elves  by  confent,  to  carry  on  a  fuit  for  the  public  good  of  the 
parifh ;  but  in  that  cafe  the  majority  could  not  bind  the  reft  with- 
out their  confent,  as  in  cafe  of  other  rates. ,  But  the  informatioii 

being 


IpartQitonetier.  ]?arl.  184 

king  filed,  it  was  referred  to  the  Matter  of  the  office* 
ta  Mod.  440.  Will.  i:i  W.  3.  The  King  v.  Sir  Hugh  Everard. 
^  2.  Whether  a  maj$rity  of  pariOxioners  may  make  a  rate  to 
bbd  the  reft  for  the  repairing  or  adorning  the  chanceli  for  that 
is  the  feecial  freehold  of  the  parfon  \  Chefliire  here  quoted  th€ 
Cafe  Of  Rose  v.  Hawkins,  9  W.  3.  B.  R.  where  a  libel  was 
ior  a  parifh-rate  to  repair  a  church  and  chancel ;  and  a  prohibi- 
doft  granted  for  two  reafons :  i.  becaufe  the  chancel  ought  to 
U repaired  by  the  parfon;  2.  becaufe  'twas  fuggefted  the  rate 
WIS  sot  made  by  a  majority.  Yet  becaufe  they  had  not  gone 
to  try  that  point,  the  Court  faid  it  was  no  caule  for  a  prohihi- 
tiofl*    Far.  70.  Mich,  i  Annae,  B.  R.    Newfon  v.  Bauldry- 

[For  more  of  f^artflljionew,  fe^  Ctjurcitoarbentf,  ^roI)f- 

fiition>  iUcdrp,  and  other  proper  Titles.] 


)^ati(. 


[  i«5  3 


(A)  Matters  relating  to  Parks* 

I.  A    PARK  fignifies  a  great  quzntitj  of  ground  htchfidfprivi''  Itcwififbdf 

"•  Ugedfir  wild  heap  of  chafe  by  prefcription,  or  by  the  Kin^t  for«dlt 

pofit.    Co.  Litt.  233.  a.  dofuw,  1114 

if  it  be  de. 

ttrmiscd  in  any  of  diem,  it  is  a  total  difparking.    Cro.  Car.  60^  Hill.  2  €ar.  d  B.  Sir  Ckarlct 
Howird't  Cafe. — A  park  muft  bt  indofed.     Co.  LitL  23  3.  a. 

2.  In  adion  upon  the  ftatute^'it  was  amed  that  a  itiixi  may 
inclofe  hie  land,  but  he  ou^t  not  to  make  thereof  a  park  for  wild 
htafis  mntbaut  Hcence  of  the  King  /  for  if  he  does,  it  ihall  be  feifed 
into  the  hands  of  the  Sang ;  per  Cur.  Br^  Adiion  fur  le  ftatute^ 
pL  48*  citea  Itin.  Not.  Temp.  £.2. 

3.  3  Ed.  I .  cap,  2o.yi  I.  provides  for  •  trefpaffirs  in  f  parks  and  '^  ^'^fi^ 
ponds^  that  if  any  be  thereof  attainted  at  theXfuit  of  the  party,  great  J^l^f^j^ 
^d  large  amends  fball  be  a^ardedf  according  to  the  trefpajsy  dnd  that  at  th^ 
P>M  have  three  years  imprtfonment,  and  after  Jhall  make  fine  at  the  common 
iSffg'/  pleafure  (if  he  have  whereof)  ana  then  fjhall find  good  fur ety^  ^*]JJj,2ff  {„ 
t&of  4i^ir  Ibefhaifnot  commit  liki  trefpafsi,  in  aOioa 

of  trefpaft 
fcakl,  at  io.  other  cafes,  recover  no  other  damages,  but  acoprdiiig  to  .the  quantity  of  the  tfefpafif 
«fcich  tbt  piamtiff ftr  trcfnifief  ia  pArks  iaii  vi^aries  efteened  at  a  htfli  rate :  but  ibe  fiovntryconw 


tSj  #at8. 


monly  f»un4  the  dtmxges  very  fmaH ;  for  the  common  lav  ga? 6  no  wiy  Co  niatttjv  of  plctftfi^ 
(wherein  moft  men  do  exceed)  for  chat  they  brought  no  profit  U>  the  oommoowealth ;  and  there^ 
it  is  not  lawful' for  any  man  to  credt  a  park,  chafe  or  warren»  without  a  licence  under  the  Great 
Seal  of  the  King,  who  is  pater  patriae,  and  the  head  of  the  commonwealth.     2  laft.  I99« 

*  This  ftatute  ixtetidt  U  no  other  trffpmfs  \v\  parks  itjidet  bunting  \  To  that  if  a  man  does  any  odicr 
trefpafs  in  a  park,  he  it  out  of  the  danger  of  the  ftatute,  the'  within  tlie  words  of  it.  Per  MottOo 
Cague  Ch.  J.  Pi.  C.  88.  b.  Hill.  6  &  7  E.  6.  in  Cafe  of  Partridge  t.  Strange.->S.  P.  30  E.  3.  ir. 
a.  b.  the  Cafe  of  the  Countefs  of  Athol  v.  Walton. — 2  Inft.  199.  dtes  S.  C  and  fajs,  that  by  tho 
word  (trefpafs)  in  this  ad,  is  underilood  when  a  man  either  r^«/'/i6  in  a  park,  vr  by  bow  or  other 
eng^itie  endeavours  to  kill  fome  01  the  game  of  the  park  agAtnfi  the  libtrty  0nd prMiegt  rftbef^rk^ 
find  not  when  the  J^rd  of  a  park  takes  heads  to  agiftment  in  his  park,  and  the  owner  breaks  the  park* 
and  takes  them  away  without  agreement  for  their  pafture ;  for  that  it  not  within  thefe  words^  dc 
xnalefaOoribus  in  parcis,  bccaofe  the  trefpafs  concerneth  not  the  liberty  of  the  nark  by  chafing  of  tho 
game  thereof,  j>ut  is  zcollmierai  irffpafs.,  6c  iic  de  fimilibus. — f  By  the  word  (park)  i«  underftood  a 
/<!«/«/ /iiri(,  whereunto  three  things  are  rei^uired.  l.  A  fi^tr/j,  either  by  grant  or  by  prtfcrip* 
Cion.  2.  Inclofure  by  pale,  wall  or  hedge.  And,  %,  Beafitfawtges  of  the  park.  But  this  ftattiia 
citendeth  not  to  ajfominal  park  ereded  without  lawful  warrant,  albeit  it  be  called  a  park}  ion  thia 
ftatute  is  Tery  penal,  and  therefore,  as  hath  been  faid,  extendeth  only  to  a  lawful  park  :  but  he  nay 
have  an  aAion  of  trefpafs  at  the  common  law,  quare  daufum  fregit,  ic  unsfm  damam  cepit  &c. 

;2  I  nil.  190- Trefpafs  de  malefa^toribus  in  parks,  zn^  counted  of  a  trejpafiin  tbeforef^  and  the 

opinion  of  the  Court  was,  that  the  adion  did  not  lie  \  fior  tbejtatute  it  ttlken  Jlridlj  of  parks ;  bat 
the  defendant  iliall  be  puniOi'd  by  the  ftatute  of  charta  de  forcfta,  aad  not  otherwife.     Br.  Adiao  fur 

Ic  Statute,  pi.  16.  cites  ai  H.  7.  21. Br.  Parliament,  pU  72.  cites  S.  C. It  extends  not  to  a 

foreft  in  the  hands  of  a  fubjeA ;  for  the  law  is  fo  penal,  that  it^all  not  be  taken  by  equity,    a  Inft. 

1 99. — Neither  does  it  extend  to  a  ebaft.     Ibid. X  ^  oiitijha//  not  recover  doui/e  dummM,  and 

have  imfrifcnment  ofibe  f  arty  for  three  years  for  hunting  in  his  park  hy  general  varit  oftrejfajiy  but 
by  writ  of  trefpafs  which  makes  mention  of  the  ftatute.  Br.  Adion  kir  le  Statute,  pt.  10.  citca 
47  E.  7.  10.  S.  P.  2  Inft.  20^.  For  it  is  a  maxim  in  the  common  law,  that  a  fbitutc  in  the 

affirmative,  without  any  negative  exprefs'd  or  implied,  doth  not  take  away  the  common  law;  and 
therefore  in  th'S  cafe  the  ptainttffmay  either  have  his  remedy  hy  the  common  iaxuf  or  ufonthefUunttt 
kf  he  bring  his  adion  of  trefpafs  generally,  without  grounding  the  fame  upon  the  ftatute9  then  he 
waives  the  benefit  ot  the  ftatute,  and  takes  hit  remedy  by  therommon  law. 

fce  pi.  6.  in  J.  2.  And  if  he  have  not  tuhereof  to  make  fine j  after  three  years 
there"*****      iw^^rz/^wm^/f/,  he  Jball  find  like  furety  j  and  if  be  cannot  find  iikt 

furetyy  hefhall  abjure  the  realm* 
t    186    ]        S.  3.  And  if  any  being  guilty  thereof  be  fu^tive^  and  have  fno 

land  nor  tenement  fufficient  (whereby  he  may  be  jufiified)  fo  faon  as 

th4  King fhall  find  it  by  inquefiy  hefhall  be  proclaimed  from  county  tn 

county  \  and  if  he  c$me  not^  he  Jhall  be  outlawed. 

•  The  King  S.  4.  //  is  provided  a!fo  and  agreed^  that  if  none  do  fue  nviihin  a 
Sle"fu*ircU  y^^  ^"^  ^  day  for  the  trefpafs  done,  the  •  Kingfijall  have  thtftut. 

ther  hy  in- 

tfiamtntf  infcrmatiMt  or  adion  of  treffafs  up6n  this  a£l.    s  lift.  sor. 


S.  5.  And  fuch  as  be  found  guilty  thereof  by  inquefiy  fbaU  be 
punifhed  in  like  manner  in  all  points  as  above  is  f aid* 
•Thisisun.       fi.  (S.  And  if  annfuch  trefpajfer  be  attainted f  that  be  hatb  imken 
dcrftood  of    *  ^^^^  beafls^  or  ether  thing  in  his^  parks  bf  manmr  of  rMerj^  ise 

^ine^  oxen,  ^       -  ^        ■  r  ^  ^l  ^     t         s.     ^        ^   j  "^ 

fietf,  and  comtngy  tarrying  or  returning^  let  the  common  law  ae  executea  afem 
•ther  do.      him^  as  upon  him  that  is  attainted  if  open  theft  andf  roUerj^  at  vfeO 

utft^tith.  ^  ^^/"^  ^/^^  ^'"S  ^  of  the  party. 

in  the  park. 

If  there  are  within  the  park  tame  deer,  and  ihifdoers  come  to  hant  and  kill  venifoo,  and  Aey  kill  ft 
tame  deer,  and  carry  it  away,  irof  knowing  the  fame  to  hefo,  this  is  no  felony  |  for  the  iiMsaC 
maketh  the  felony,  and  fo  are  the  books  to  be  underftood.  %  laft.  aot.-..^f  Robbery  m  ifct^nA 
is  taken  in  a  large  fenfe.     %  Inft.  aoi. 

Br.  Aaion  4.  Trefpafs  agasnfi  three  of  breaking  his  park,  tnd  [chafirg 
^utt,^|l!  u.  ^^  killing]  lus  favagesy  and  the  9ne  appeared  and  the  fAmr  dSt 


Patl. 


186 


uti  i  and  Ac  plsuntiff  counted  that  he  broke  his  park,  and  chafed  cites  s.  C. 
and  killed  his  favagcs ;  the  defendant  pleaded  not  guilty  5  and  there  ^^'  ,i^^ 
it  is  agreed  that  the  day  is  not  material^  but  if  he  did  it  at  another  s.'  C* 
day,  it  is  fufl&cient;  and  the  ]\xrj  found  that  he  came  int^  the 
park  to  chafe  and  hill  lavages  (but  did  not  hill  any  of  them)  to  the 
damage  of  tnvo  marhs^  v«.  13  j.  4ii  for  the  trefpajsy  and  13/.  4  J.  ..    , 

fvr  c^s  5  and  the  plaintiflF/rflj^</  bis  judgment  againjl  him  who  is 
found  guilty,  and  releafed  bisfuit  againfl  the  others ;  by  which  the 
Court  awarded  that  the  plaintiff  recover  againft  the  defendant  :« 
40  s.  viz.  13  s.  4d.  for  the  damages,  and  13  s.  4d.  for  coils  af- 
fefs'd  by  the  Jury,  and  13  s.  4  d.  more  for  csjls  ♦  increafrd  by  the 
Cmrtf  and  that  the  defendant  be  taken  and  imprifonea  for  ti 


wee 


•  By  th« 

words  \tk 
the  ftat^tCy 


^rsy  and  that  he  make/>r^  to  the  Kingy  and  at  the  end  o£  the  vis.  \ta^ 


atge 


three  years  that  hit  find furety  for  his  eood  behaviour,  and  that  if  a^niifiatl 
he  cannot  find  furety,  that  Yi^fhall  abjure  the  realm.    Br.  Trcf-  ^'Jf"the 

pafs,  pi.  Io6«  cites  5  H*  5.  I.  dimaget  v* 

too  fmallf 
the  Court  hu  power  to  increafc  them ;  for  the  word  (jnoard)  belongs  properly  to  the  Court, 
slidt  200. 


5.  In  an  zQii6n  upon  the  ftatute  for  hunting  in  a  park,  the  de-^ 
fendant  pleaded  that  the  plaintiff  had  no  park  there ;  Brudnell 
thought  the  plea  good ;  but  Shelley  J.  held  it  no  pleuy  becaufe  an 
iffiie  could  not  be  taken  thereon ;  for  it  could  only  be  tried  be« 
tween  the  King  and  the  plaintiff)  and  if  land  be  imparked  with- 
out licence,  the  King  only  can  take  advantage  thereof;  and 
therefore  the  defendant  fhould  have  pleaded  not  guilty.  Brook 
}. held  that  the  plea  was  good;  for  if  the  plaintiff  had  no 
park  tiiere,  then  the  adion  did  not  lie,  and  it  would  be  dan- 
gerous to  plead  not  guilty,  fince  the  Jury  muft  find  againft  the 
defendant,  if  it  appeared  that  he  was  guilty  of  the  huntings 
which  yet  might  be  in  a  place  not  impark'd :  tnglefield  thought 
either  diat  jplea  or  not  guilty  good.  Spilman  for  the  defendant  . 
faid,  that  if  he  pleaded  not  guilty,  it  would  lie  upon  the  plain- 
tiflPto  prove  it  to  be  done  in  a  place  imparked  ;  to  which  Snelley 
agreed:  fed  adjornatur.  Afterwards  Shelley  held,  that  for  the 
lilling  only  of  the  favagcs,  no  damages  fhould  be  recovered  by  the* 
plaintiiFin  this  cafe ;  but  tota  Curia  contra.  Kelw.  202.^  b.  pi.  i.. 
21  H.  8.  Anon. 

6.  In  trefpafs  upon  thisfiatutey  it  was  held  that  notwithfland-  D«I.  ^o.  pf^ 
hglltit  ^een  pardoned  the  offence^  yet  this  does  not  toll  the  plain^  J^*^*  ^^* 
^fffrf  his  remedy  by  the  flatuteXoYiZv  trtQom^iiCciox^t  XX  tfy2£^  ported  in*  < 
done  him;  and  no  action  lies  upon  this  flatute  but  for  the  [    187   } 
chafing,  as  it  feems  by  the  words  of  it,  by  the  better  opinion  of  the  fame 
the  Jufticcs  at  this  time.  Mo.  58.  pi.  165:  Pafch.  6  EUz.  Anon-  ^J^^^lt^'*' 

w«rdt  (for 

4e  chififkg)  follovr  thefe  wordsi  y'lc.  {In  the  atieient  parks)  which  are  omitted  in  Mo.  $8.-^-^ By  » 

ftnMral  *  pardon,  the  raafoniv  the  finding  furety  that  he  will  not  commit  the  like  trefpafii  for  the 

^itwe,  and  the  abjuring  die  realm  for  nonability  of  payment,  is  pardpo'd ;  and  then  jiidgment  it  C» 

^ghren  ioftiht  damages*  and  imprifonment  for  three  years.  But  qiu^  if  upon  hodfog  Ivrcty  not  t» 

^Aad  any  more*  he  fliall  be  difcharged  »f  finding  the  other  furety  direded  afterwards*    And  qnscv 

^  Aft  Wod  «ot  to  ofiead  any  morej  IhaU  not  extend  to  all  parksi  and  to  whom  it  fliaU  1m  nude,  wbe- 


»87  Jpatft. 

therto  the  Queen  orthepIa^ntiiT^  But  the  Reporter  fayi,  Nott,  that  ht  faw  ftvenl  precedents  m  dwl 
aAioAf  all  which  ^trt  •{■  ad  rt-Jf^ndmcium  lam  dommo  regi  quam  pMrti  qufrenti^  And  alfo  doubiere* 
eital^fndingjureiy^  according  lo  the  words  ot  the  lUtute  {  and  becaule  this  a^ioa  was  in  the  piaia- 
Ciflf's  oMroMme  only,  and  the  furet)-  but  once  recited  in  the  writ.  Curia  advifare  Tult.'  D  S3&.  a. 

fl.  34.  Pafch.  7  Elif.  Lord  Shandois  v.  Wye. The  Reporter  citec  a  precedent  H.  24.  H.  7.  ia 

B.  R.  where  tlie  defendant  a  pri  oner  in  tht  M  ullialfea  was  compelled  Co  find  fureties  of  London  and 
Southwark*  tw»of  London  and  two  of  South wark  in  loL  each»and  himfelfin  40I.  to  the  Kingaot 
to'oflead  anymore  #rc.  in  any  parks  and  vivariei*  contra  formam  ftatuti;  and  the  plaintiff  acknow- 
ledged fatuhidioa  of  the  dam^esi  and  defendant  ibat quietus.  Ibid.— And  Ld  Coke  fays*  that  the 
recofnlcance,  funtiet  and  condition  mud  be  in  this  manner.     2  Inft.  aoi. 

t  l*ho*  the  precedents  in  this  action  are  ad  refpondendum  tam  domino  regi  qaam  parti  qiierenti* 

Ct  by  llw  regifter  be  may  have  the  aAion  in  his  own  name,  as  may  be  gathered  from  ibmc  of  iht 
oks.     X  Inft.  too. 

*  It  waf  held  in  B.  R.  HmI  tlie  fine  end  imprifonment  Is  for  the  Ktng»  and  not  for  the  pafty«  and 
the  prifoner  (halt  not  be  dSicharged  without  the  King's  warrant  to  the  fame  Juftices.  Kelw,  39.  a.  b. 
Trin.  13  H.  7. --Lord  Coke  fays,  both  dammgts  and  impHfonment  content  tbi  piaintiff,  andthert« 
fore  the  King's  paidon  cannot  difpenfe  with  them ;  but  the  rurfom,  the  finding  •/  furety^  and  the 
/^fJMring  the  rtalm^  are  puaiihmenta  Memplarj  and  conceta  the  King,  for  which  reafon  he  may  par* 
don  dM  iaaie.    a  Inft.  aoo. 

7.  The  diflTerenoe  is,  when  the  prefcriptkn  is  to  pay  money 
for  all  the  tithes  of  fuch  a  park,  there  perhaps  if  it  be  difparktd^ 
he  fhall  not  pay  any  tithes ;  and  where  *tis  to  pay  the  flioulder 
of  ever^  buck  or  doe  at  Cliriftmas  for  all  tithes  of  the  park ; 
there,  it  it  be  dtfparked,  tithes  (hall  be  paid  as  of  other  land. 
Per  Popham.  Cro.  E.  457.  Pafch,  38  Eliz.  B.  R.  in  Cafe  of 
Bedingtield  v.  Feake. 

8.  No  fubje£t  can  make  a  park,  chafe  or  warren  within  his 
own  land  for  his  recreation  or  pleafure,  without  grant  or  licence 
of  the  King  j  and  if  he  does  it  of  his  own  he^d,  in  a  quo  nuarrento 
they  (hall  be  feifed  into  the  King's  hands.  1 1  Rep.  86.  Trin. 
44  £liz»  in  the  Cafe  of  Monopolies. 87.  b.  ibid. 

9.  The  beafts  of  parti  ^^  chafe  properly  extend  to  the  buck» 
the  doe,  the  fox,  the  martin  and  the  roe,  but  in  a  common  and 
legal  fenfe  to  all  the  beafts  of  the  foreft.     Co.  Litt.  233.  a. 

And  Cook         10.  A  prohibition  was  prayed  upon  a  fuit  in  the  Spiritual  Court 

^nt  Sh?b!^  ^^^  *^^^^^  ^^  ^^"^  ^^  *  P*'^  "°^  converted  into  tillage^  upon  a 
dea's  Cafe,  furmife  de  modo  decimafidiy  to  pay  a  buck  and  a  doe  for  all  tithes. 
chat  fuch  a  And  allowed  by  the  Court,  and  agreed,  i.  tho^  they  2X^fer^  na^ 
JJ^dfiflwrl  ^^r^y  yet.  they  may  be  given  for  tithes.  So  to  pay  pneafants,  &c. 
^liyfor  tbt  2.  Tho*  they  are  not  iithahle  of  themfdveSy  yet  they  may  be  given 
f^rk  IS  not  for  modus  decimandi,  as  a  great  tree  may  be  given  for  tithe  of 
brdifpark-  ^"^^^^  tithablc.  3.  That  that  is  a  dijcharge  to  the  vers  foil^  and 
cd.  But  it  the  park  is  only  a  liberty,  and  the  owner  may  fiimim  it  with 
(kiXxyKpar^  game  when  he  pleafeth.    Noy  148.  Sharpe  v.  Sharpe. 

mil  acres  ctnulmdia  the  park.     Noy.  148.  Sharpe  ▼•  Sharpe. 

Cro.  Car.  1 1,  If  office  of  keeper  of  a  park  be  granted  to  pnc,  and  after 
Charkt  ^^  P**"^  **  difpark'dy  he  ihall  not  have  the  lodge  for  his  life,  for 
Ho\%ard's  this  bclongs  meerly  to  his  office,  and  he  has  it  meerly  in  refpe£k 
C^fc,  s.  c.  of  it ;  but  the  herbage  and  paivnage  he  fhall  have  for  his  life,  as 
bii:r.otS.P.  ^^  ygn  ^f  his^^^.  for  they  are  diftin£k  things  granted  to  hint 

&c.    He  ihairKave  it  in  cafe  of  the  King,  if  he  difparL    Per 

Walters  Ch.  B.  LiU.  R.  139.  Mich.  4  Car. 

12.  None 


par&.  parliament  iSS 

12.  None  can  have  a  park    but  by  grant  or  prefcription. 
6  Mod.  151.     The  Queen  v.  Dutchcfs  of  Buccleugh. 

(For  more  of  f&art,  fee  gDter-ttealeris,  2DiTmtsf,  'QTrerpaff t 

and  other  proper  Titles.] 


IParUamenr. 


(A)  Of  the  Word  Parliament,  and  what  will  make 

a  ScJJions. 


I.  Tk^  Y  Lord  Coke  in  his  Littleton  tells  us,  that  It  is 
^^  Parliament,  becaufe  every  member  of  that  Court 


called 
ihould 
iinccrcly  and  difcreetly  parler  Ic  ♦  ment  for  the  general  good  of  •  xt  feemt 
the  commonwealth  \  and  that  this  name  before  the  Conquefl:  was  that  thk  it 
ufcd  in  the  time  of  Edward  the  Confcflbr,  and  after  of  William  ^^^^  ?  •*'" 
the  Conqueror  &c.     That  for  the  antiquity  of  this  High  Court  "f^^  ^^^tM 
of  Parliament,  it  appears  that  diverfe  parliaments  have  been  Engiifh  Ud- 
holden  long  before,  and  until  the  time  of  the  Conqueror  &c.  ^J^J*^*"' !!  *™ 
Co.  Litt.  no.  a. — Dr.  Brady  in  his  anfwer  to  Mr.  Petit's  book  hJeJu-* 
]nbtled,The  right  ofwthe  Commons  &c.  fays  that  this  word  Par-  i&eat,  veil. 
liamcnt  came  in  ufe  here  inftead  of  magnum  concilium,  or  °^*"*»  *^- 
commune  concilium  &  colloquium,  about  the  middle  of  the 
reign  of  H.  3.  and  in  time  became  of  more  frequent  ufe.    Sir 
H.  Spclman  too,  in  his  Gloff.  Verbo  Parliamcntum  452.  fpcak- 
ing  of  King  John  fays.  Hoc  nomcn  Parliamentum  non  tum  emi- 
cuit :  but  in  pag.  449,  that  great  antiquary  fays,  Reperitur  (fa- 
tepr)  vox  antique  in  Canuti  legibus,  fed  e  recentiore  interprete 
Anglo-Normanno,  Latine  data ;  Danis  enim  &  Saxonibus  pereb 
grina  vox.  -And  Mr.  Prynne,  in  his  animadverfions  on  the 

4th  Inft.  is  very  elaborate  on  this  head,  and  queftions  very 
much  the  antiquity  of  the  treatife  fo  much  depended  upon  and 
extolled  by  Lord  Coke,  called  the  Modus  tenendi  Parliamentum, 
and  fays  it  muft  in  all  probability  be  compiled  after  the  reign  of 
King  H.  3.  when  the  word  Parliamentum  was  grown  into  com- 
mon ufe,  being  not  to  be  found  in  Glanvil  or  fira£lon, 

2.  If  a  parliament  be  aifembled,  and  divers  orders  tnade^  and 
a  writ  of  error  brotfght^  and  the  record  delivered  to  the  higher 
loufe;  and  divers  bills  agreed^  but  no  bills  iign'd,  this  is  but  a 
convention^  and  no  parliament  or  feflion,  as  it  was  Ann*  xa  Jac. 

<^  in 


i8S}  l^arltdment. 

in  which  (as  it  was  aflirmed  by  them  which  had  feen  the  roll) 

^        '  it  is  entered,  that  it  is  not  any  feiTion  or  parliament,  becaufe  no 

bill  nvasftgned.  See  33  H.  (S.   Brook  Parliament  86.  that  every 

feffion  in  which  the  King  figns  bills  is  a  parliament.    Hut.  6i\ 

^  Hill.  Vac.  20  Jac.  Anon. 

(B)  Who  may  Jit  and  have  Privilege  in  the  Houfc 

of  Commons. 

Dal.  5S.pI.  I.  T^ER  Dier,  if  a  man  be  condemr^d  in  delt  $r  trejpafs,  and  is 
?enk'  i^8~  chofcn  one  of  the  burgeffes  or  knights  of  parliament,  and 

pi.  35.         after  is  taken  in  execution,  he  cannot  have  the  privilege  of  par- 
^   XS9  ]  liament ;  and  fo  was  it  held  by  the  fages  of  the  law  in  the  cafe 

of  one  Ferrers,  in  the  time  of  H.  8.   And  tho'  the  privilege  at 

this  time  was  allowed  to  him^  it  was  minus  jufte.    Mo.  57.  pU 

163.  Pafch.  6  Eliz.  Anon. 

a.  Agreed  by  the  lower  houfe,  that  a  perfon  arreflidbefbn  be 

was  cbofen  burgefs  ought  not  to  have  the  privilege  of  the  houfe. 

March  12.  1592.  Mo.  340.  Fitzherbert's  Cafe. 

3.  In  the  Cafe  above,  Cooke  fpcaker  cited  the  Cafe  of  Thorp 
fpeaker,  who  was  in  the  time  of  adjournment  taken  in  execution 
at  the  fuit  of  the  Duke  of  York,  and  refolved,  on  the  meeting 
of  the  parliament,  that  the  fpealur  Jhould  not  have  lis  priviltg€\ 
but  they  eleSled  another  fpeaker.    Mo.  340. 

4.  Per  all  the  Judges  about  the  35  Q.  Eliz,  Perfons  ouilavfid 
ought  not  to  be  knights  and  burgefles  oT  parliament,  and  fuch 

.  perfons  outlaw'd  may  be  arrejied  by  cap.  utlag.  privilege  of 
parliament  notwithflanding,  and  upon  this  the  Queen  com«* 
manded  that  no  fuch  Ihall  be  permitted  in  the  parliament  hovf^;* 
And,  293.  Anon, 

(C)  Privilege.    Extent  thereof. 

I.  T"\Efcndant  being  burgefs  of  parliament  brought  a  letter 

^^  from  the  fpeaker  to  the  King's  Bench  to  ftay  &c.  and  it 

was  difallowed  by  the  Court ;  for  it  ought  to  have  been  a  writ  of 

priviledge ;  and  it  was  faid,  when  Thorp  was  fpeaker,  he  had  a 

general Juperfedeas  for  all  anions  againd  him  5c  c.  and  it  was  held 

ill  \  for  he  ought  to  have  had  a  fpecial  fuperfedeas  for  every 

a^ion.     And  that  the  parliament  onix  priviledges  the  perfin  of 

the  members  of  it,  and  flays  not  the  proceedings  of  the  King's 

Court,     And  fo  in  the  Cafe  of  Curtesie  v.  Westcott,  that 

if  A*  had  recovered  againft  B.  in  two  feveral  actions,  and  had 

judgment  &c.  that  B.  might  not  have  one  audita  querela,  but 

pugl.t  to  have  feveral  writs.     Noy.  83.  Hodges  v.  Moor. 

Ujwniffidi-       2.  The'  the  Court  will  not  proceed  againft  a  member  that  hat 

fubiana*     priviledge  of  parliament  *,  yet  if  a  parliament  man  fucs  at  law, 

fcrved,  and  aud  a  bill  is  brought  here  to  be  relieved  againft  that  a&ion,  tho 

Co«Tt 
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Court  will  make  an  order  to  Jay  proceedings  at  law  till  ^nfwer  or  >">  anfwer 
fcithet  order.     V«m.  329.  Trin.  1685.  Anon.  T^^^al:, 

was  grantrd 
•lainft  the  defendant  being  a  parliament  man*  but  it  was  ordered  not  to  eater  an  attjtcbtium  againlt 
kin.  3  Ch.  R.  21.  per  Ld.  Keeper  Bridgman  i665.  Anon. 

3*  At  a  trial  at  bar^  wherein  mention  is  made  of  priviledge  of 
parliament.  Holt  faid.  That  whereas  it  is  faid  in  our  books,  that 
priviledge  of  parliament  was  not  allowable  in  treafony  felony y  or 
breach  oftbepeacey  that  it  muft  be  intended  where  fecurity  of  peace  -  • 
is  defired,  that  it  (hall  not  proteft  a  man  againft  zfupplkavlt ;  but 
it  holds  as  well  in  cafe  of  indiSimcnts  or  informations  for  breach 
of  peace,  as  in  cafe  of  a£tions.  12  Mod.  io8.  Mich.  8  W.  3. 
The  King  v.  Culpepper. 

4.  izlsf  13  ^«  3' cap.  3./  I.  ena£ls,  Thzt  any  perfon  may  Theprocefa 
pr^ecutt  anyfuit  in  any  of  his  Majefly^s  Courts  at  Wejlminfiery  or  n^^^  «"y 
Chancery y  or  Exchequer y  or  the  Dutchy  Court y  or  in  the  Court  of  the  Houfe^f 
Admiraltyy  and  in  all  caufes  matrimotiial  and  tefiamentary  in  the  Commons 
Court  of  Archers y  the  Prerogative  Courts  of  Canterbury  and  Torky  d«'''ng  t^e 
and  the  DelegateSy  and  all  Courts  of  Appealy  againfl  any  Lord  of  Ij^^^en'-^'* 
Parliament y  or  any  of  the  knights y  citizens  and  burgeffcs  of  the  Houfe  tioued  our 
rfCommonSy  or  their  fervantSy  or  any  other  perfon  intitled  to  privi^  °^  »**•  '»'<i 
lege  of  parliament  at  anytime  immediately  after  the  dijfolution  or  in!"i?Jf  c* 
prorogation  of  parliament  y  untill  a  new  parliament /ball  tneety  or  the  cial  mamur 
Jame  be  reajffhnbledy  and  immediately  after  any  aJ/ournfhent  of  both  diredted  by 
Houfisfor  above  14  daysy  untill  both  Houfes  fball  meet :  and  the  faid  byVll^'r 
Courts  mayy  after fuch  dijfolutionyprorogationy  or  adjournmenty  proceed  mow,  by 
to  give  judgment  y  and  to  make  final  decrees  andfentencesy  and  award  [    '  90  ] 
execution  thereupon  y  any  privilege  of  parliament  notwithflanding.         diftrefs  in- 

5.  a.  Provided  that  this  oB  fiall  not  fubjeB  the  perfon  of  any  of  tfghutb.u^ 
the  knights y  citizens y  and  burgejfesy  or  any  other  perfon  intitled  to  pri"  Aim  mens, 
tuledge  of  parliament  y  to  be  arrefied  during  the  time  of  priviledge  ;  ^"achment 
tieverthelejs  if  any  perfon  having  caufejfaBion  or  complaint  againji  fnfi,,jjf'^![M 
any  Peer y  fuch  perfon  after  any  dilfolutiony  prorogationy  or  adjourn^  the  defend. 
ment  as  aforefaidyor  before  any  Sejfions  of  Parliament  y  may  have  ft  ch  '"^  *^"'^  ^P- 
procefi  out  of  his  Majeflfs  Courts  of  King's  Benchy  Common  Pleas  Z'^Zt  ^^* 
and  Exchequer y  agaitjft  fuch  Peery  as  he  might  have  had  out  of  bail   &c. 
time  of  priviledge  ;  and  if  any  perfon  have  caufe  cfaBion  againfl  any  of  And  thi« 
the  kmghtSy  citizensy  or  burgejfesy  or  any  other  perfon  intitled  to  pri-^  ***!"^  *". 
viledge  of  parliament  y  after  any  diffolutiony  prorogationy  or  fuch  ad"  vii'Jged^er^ 

joummtnt  Istc.  fuch  perfon  ma^  profecute  fuch  knighty  citizen,  or  f<>n»t   the 
burgefiy   or  other  perfon  intituled  to  priviledgCy  in  his  Majeflfs  ^''^Z  ^'"'* 
CourU  ofKin^s  Benchy  Common  PleaSy  or  Exchequery  kyfummons  an'iSion^ia 
and  diftrefs  infinite,  or  by  original  bill  and  fummonsy  attachment  and  *>«'oucht  a- 
diftrefs  infinitCy  which  the  faid  refpeBive  Courts  are  impowered  to  ^^'"^  ^"^^ 
^u€  untill  they  enter  a  common  appearance  or  file  common  bail ;  and  Mrfo«w«  tf  > 

anyi     '     '      '  ''    '"'•"  '  '  -  •      -      •  -       *"     ■'  ^' 

faidy 


vUedgCy  in  the  Chanceryy  Exchequer,  or  Dutchy  Courty  and  proceed  f*^**^"* 
f  hereupon  hj  letter  orfubpoena  as  ufualy  and  upon  leaving  a  copy  of  the,  ^'*'  *""'  '^ 

-  ^4  bill 


■9^  l^avliament. 

«poa  fuch  till  with  the  defendant ,  or  at  his  lajl  place  ofabode^  maypr^eidihiti^ 
then  ^S»  ^^  *  and  Jar  want  of  an  appearance  or  anftuerf  or/or  mn^rform^nce 
pUiotiff  ofani^  order  or  decree,  mayfequefler  the  ejlate  of  the  party,  as  is  ufed 
■"y  ^^^  where  the  defendant  ts  a  Feer ;  butjball  not  arrejl  the  body  of  any  (f 
^It'incuToi  ^^f  fi^^  ^^'g^^^i  ^f^^^fi^f  and  burge/jesj  or  other priviledged pcrfouy 
dta  mmrrf.    during  the  continuance  ofpriviledge  of  parliament. 

fMli,  to 

whiv  h  decUmioQ  he  ought  to  anfmer  tt/itiout  any  impar/aree.  And  in  the  prxncipaf  cafe*  the  dc« 
fendant  having  appeared  upon  the  fummons,  and  filea  common  hrai],  it  was  now  moved,  that  he 
might  have  no  im^arUnee  over  f  tbt  next  term.  It  is  admitted^  that  chit  fuit  was  againft  a  men* 
ber  of  parliament,  and  that  if  he  was  not  a  privileged  perfon,  he  might  have  an  imparlance  of  courCt 
to  the  next  ternii  ftnco  the  declaration  againft  him  was  not  delivered  before  craftino  animanim.  That 
if  a  ipecial  original  is  brought  againft  a  perfon  who  has  no  priviledgei  he  muft  likewifc  have  an  im- 
parlanct  o[  courf  - ;  and  it  would  be  a  very  proper  method  to  lea* e  thofe  who  had  no  privilege,  and 
thofe  who  were  privileged i  upon  the  fame  footing.  As  to  the  adiof  parliament  mentioned  on  th« 
other  fide,  it  has  no  manner  of  influence  on  the  praiAice  of  the  Court,  it-  only  appoints  a  method  \» 
bring  privileged  perfons  to  appear.  But  admitting  that  the  plain lifT  might  proceed  in  this  cafe,  as  by 
fpecial  original*  yet  that  would  not  be  a  reafon  againft  granting  an  imparlance  $  becaufetbefummoni 
i«  flill  general,  and  fp  is  the  capias;  and  it  is  not  the  fpecial  original,  but  the  fpecial  capias  ^ich 
haftcns  the  proceedings  ;  and  ic  would  be  very  hard  to  take  this  as  a  cafe,  where  a  fpecial  capias  if 
allowed  to  be  the  firft  fummons,  therefore  it  was  inlifted  for  the  defendant,  that  he  might  have  leave 
to  imparl.  The  Couit  was  of  opinion,  that  the  proceedings  in  this  cafe  Ihould  be  like  thofe  in  moft 
•ther  cafes,  and  not  to  be  influenced  by  the  ftate  of  either  party ;  and  that  if  they  are  fbnddedoo  a 
fpecial  original,  then  there  lies  an  imparlance  of  courfe  till  the  next  term.  8  Mod.  2a8>  %i^m  HilU 
3p  C90. 1.714 •     Wadfvorth  y.  Handyiide. 

S,  3.  Where  any  plaintiff  Jhall  by  reafon  ofpriviledge  of  parlia* 

tnent  be  flayed  from  profecuting  any  fuit  commenced^  fuch  plaintiff 

Jhall  not  be  iarredby  any  fiat ute  of  limitation^  or  nonfuited,  dif miffed^ 

or  his  fuit  difcotitinued  for  want  of  profecutiop^  but  fhall  upon  the 

rifing  of  the  parliament  be  at  liberty  to  proceed* 

S.  4.   No  fuit  or  proceeding  in  law  or  equity  againft  the  Kin^s 

•  original  and  immediate  debtor  for  the  recovery  of  any  debt  originally 

and  immediately-  due  unto  his  Maje/ly^  or  agaiifl  any  perfon  liable  to 

render  account  unto  his  Majeflyfor  any  part  of  his  revenues ^  or  other 

original  or  immediate  duty^  or  the  execution  of  any  fuch  procefs^  Jkall 

be  impeached  or  delayed  by  priviledge  of  parliament ;  yetfo  that  the 

perfon  of  fuch  debtor  or  accountant,  being  a  Pcer,fball  not  be  liable,  to 

be  arrejledy  or  being  a  member  of  the  Houfc  of  Commons y  fhall  nat^ 

during  the  continuance  of  privilege^  be  arrefled  by  any  fuch  proceed-* 

ings. 

f    '?^    ]       S,  ^.  This  aH  Jhall  not  give  ansjurifdiSf  ten  to  any  court  to  hold 

plea  in  any  real  or  mixt  c^iony  in  other  manner  than  fuch  court  might 

have  done  before, 

5.  2  £sf  3  Ann.  cap.  18.  /.  f .  cnafts,  That  anyfwt  may  he 
commenced  and profecuted  in  any  of  her  Mojejifs  Courts  of  Wejimin^ 
Jler  againjl  any  officer  or  perfon  employed  in  the  revenue^  or  any  other 
place  of  public  trujl,  for  any  mif demeanor  or  breach  of  trufl  relating 
to  fuch  office  of  trufl,  or  any  penalty  impofcd  by  law  to  inforce  the  due 
execution  thereof:  and  no  fuch  fuit  or  execution  thereupon^  abhdfucb 
officer  be  a  Petr,  or  of  the  Houfe  of  Commons,  or  other  wife  intituled  tm 
privilege  of  parliament,  Jhall  belayed  by  privilege* 

S.  2-  Nothing  in  this  nSl  Jhall  fubjeil  the  perfon  of  fuch  cffcery 
being  a  Peer,  to  be  arrefled;  norfubjcR  the  perfon.  of  fuch  officer^ 
Iteing  of  the  Houfe  of  Commons^  to  be  avrejled  during  the  time  cfpriw^ 
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bp:  andagmnflfuchperfon  hing  iftheHaufexfCommtm^Jhdtlf 
IJftteifttmmons  and  dinrefs  infinite ^  or  arigmai  itli^fmmnom^  oHacb* 
ment  and  diftrefs  infinite y  which  the  refpeBiw  tourts  art  impowend 
t9  ijfue  untill  the  party  appear* 

6.  The  Roman  Senators  had  m  priTiledge  of  htmg  fued  only  in 
their fiiperior  courts-  But  if  a  Senator  had  committed  a  bafe  crime^ 
he  had  then  fo  dcbafed  himfel^  at  that  he  fhould  be  fubje£l  to 
the  jurifdi£Hon  which  he  had  oflended ;  per  Dr.  Flovd.    Arg. 

11  Mod.  83.  Trin.  1706.  in  Cafe  of  WillimotT.  the  Chan- 
cellor of  Worceftcr. 

7.  It  was  moved  for  a  ftquejlratlon  Nifi,  for  want  of  an  an-  «  Wii»»t 
fwcr,  agcunft  a  menial fervant  of  a  Peer  of  the  realm,  as  ibcSrfl  ^^  3«5-^ 
p^efsfir  contempt^  in  the  fame  manner  as  in  cafe  of  die  Peer  ^^>g  q^ 
limielf ;  and  tho'  the  motion  was  granted  by  the  Mailer  of  the 

Koll8«  yet  the  Regifter  refufed  to  draw  it  up ;  as  thinking  it 
againft  the  courfe  of  the  Court.  Upon  which  it  was  moved 
again  before  the  Ld.  Chancellor,  who  upon  reading  the  ftatute, 
granted  the  motion  likewife,  it  appearing  to  be  both  within  the 
meaning  and  words  of  the  ftatute ;  and  if  it  were  not  fo,  as  it 
was  plain  no  attachment  would  lie  againfl  their  perfons,  conf&» 
tjuently  there  would  be  no  remedy  againft  them  \  and  thejT 
would  have  a  greater  privilege  than  their  Lord,  if  the  proccfV 
againft  fuch  menial  fervants  were  to  be  a  fubpoena.  i  Wms's 
Rep.  535.  Hill.  1718.  Anon. 

8.  1 1  Geo.  2.  cap.  24./"  I.  ena£t:8.  That  any  per/on  may  commence 
W  profecute  in  Great  Jaritain  or  Ireland^  any  fait  in  any  Court  of 
Record  or  of  Equity,  or  of  Admiralty,  and  in  all  caufes  matrimonial 
€nd  tefiamentary  in  any  Court  having  cognizance,  againjl  any  Peer 
of  Great  Britain,  or  againjl  any  of  the  knight f,  citizens,  and  hurgejjes 
of  the  Houfe  of  Commons  of  Great  Britain,  or  againjl  their  menial  or 
^ther  fervants,  or  any  other  perfon  intituled  to  the' privilege  of  the  par^ 
liament  of  Great  Britain,  immediately  after  the  dijfolution  or  proro^ 
gation  of  any  parliament,  until  a  new  parliament  Jhall  meet,  or  the 
fame  he  re^ajfembled,  and  immediately  after  any  aajournment  of  both 
Houfesfor  above  14  days,  until  both  Houfes  Jhall  re^affemble. 

o.  2.  This  aB  Jhall  notfubjeSl  the  perfon  of  any  ^  the  Houfe  of 
Cemmons,  or  any  other  perfon  intituled  to  privilege  of  parliament,  to 
he  arrefed  during  the  time  of  privilege ;  neverthelefs  it  Jhall  be  laW'^ 
ful  for  finy  of  the  Courts  of  Great  SeJ/ion^  of  JVales,  Courts  of 
Sf^on  in  the  Counties  Palatine  of  Chefler,  Lancafler,  and  Durham, 
Courts  of  Kin^ J  Bench,  Common  Pleas,  and  Exchequer  in  Ireland^ 
after  any  di£olution,  prorogation,  or  fuch  adjournment,  or  before  any 
Sefflons  of  Parliament,  or  Meeting  of  both  Houfes,  to  ufe  fuch  proceed' 
ings,  and  to  iJfue  the  like  procefs  againfl  any  fuch  Peer,  or  againfl  any 
ofthefaid  knights,  citizens^  and  burgeffes,  or  other  perfons  intituled 
to  the  privilege  of  the  Parliament  of  Great  Britain,  as  the  Courts  of 
Kin^s  Bench,  Common  Pleas,  and  Exchequer  in  England,  are  by 

12  &•  13  WilL  3.  cap,  3.  impowered  to  ufe,  and-  it  fhall  be  lawful 
fir  the  Chancery  of  Ireland,  and  the  Court  of  Equity  in  the  Exche^ 
fitr  fhere,  tg  ufe  Juck  proceeding,  and  to  ijjue  the  lilt  procefs  againjl 

the 
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theperfons  tforejati^  iu  the  Chancery  cf  Gteat  Britain^  and  the 
Exchequer  in  England^  are  by  ihefaid  ait  impowered  Uufe\  and  it 
Jba/I  be  lawful  for  any  of  the  other  Courts  before  defcribed^  the  pr^nft 
thereof  is  not  particularly  dire^ed  by  the  fuid  aQ^  or  by  this  ah^ 
cfter  any  dijfolutiony  prorogation^  or  fuch  adjournment  as  afhrefmd^ 
qr  before  any  ^effion  of  Parliament^  or  Meeting  of  both  Houfesj  to  ijfue 
like  procefs  again/l  any  fuch  Peer^  or  any  ofthefatdknightsy  citiztnSy 
or  burgiffesy  or  other  perfon  intituled  to  the  privilege  of  parliament^ 
as  fuch  Courts  may  now  lawfully  iffue  againfi  perfons  net  liable  to  be 
arrefled. 

S.  3.  Where  any  plaintiff  fhall  by  priviledge  of  parliament  be 

flayed  from  profecuting  anyfuit  commenced^  fuch  plaintiff fhaU  not  be 

barred  by  any  Rotate  of  limitation  j  or  nonfuited,  difmijffedy  nor  his 

fuit  difcontinued  for  want  ofj^ofecutionj  butfhall  upon  the  rifing  of 

the  parliament  be  at  liberty  to  proceed  to  judgment  and  execution. 

S,  4.  No  proceeding  in  law  or  equity  again/l  the  King*s  oritinal 
mnd  immediate  debtor  for  the  recovery  of  any.  debt  originally  ana  im^ 
mediately  due  unto  bis  Majefyy  or  againfi  any  perfon  liable  to  render 
account  unto  his  Majeftyfor  any  part  of  his  revenues  ^  or  other  original 
and  immediate  duty,  Jhall  be  flayed  ip  any  Court  in  Great  Britain  or 
Ireland f  by  priviledge  of  the  Parliament  ^  Great  Britain  ijetfo  that 
the  perfon  of  fuch  debtor  or  accountant^  being  a  Peer  of  Great  Bri" 
tainy  Jhall  not  be  liable  to  be  arrefied  uponfachfwty  or  being  a  Jidem^ 
her  of  the  Houfe  of  Commons  of  Great  Britain^  fhail  not  ^during  the 
continuance  of  the  priviledge  of  parliament^  be  arrefied  upon  any  fuch 
proceedings. . 

.  S.  5*  This  aS/hall  not  give  jurifdiSlion  to  any  court  to  hold  plea 
in  any  real  or  mixt  afflon^  in  other  manner  than  fuch  court  might 
have  done  before. 


(D)  Power  as  to  imprifoning,  and  EffeSl  of  Pro* 

rogations  &c* 

i.npHE  Queen  commanded  Egerton  her  folicitor  to  attend 
•*•  in  parliament  upon  the  Lords  in  their  hoiife.  The  par- 
liament began,  and  after  he  had  attended  three  days,  was  chofe 
burgefs  for  Reading,  and  upon  the  return  of  it,  the  Commons 
come  into  the  upper  houfe,  and  there  demand  that  he  may  be 
difmifTed  of  the  attendance  diere,  and  be  fent  to  them  into  the 
lower  houfe ;  but  there  upon  confultation,  and  defence  made 
by  himfdf,  he  was  retained ;  becaufe  not  being  an  inhabitant 
or  free  of  the  borough  he  may  choofe  if  he  will  ferve  at  the  r 
cleftion  or  not  for  the  borough,  the  which  he  exprcfsly  refitftd 
to  do.  And  another  reafon;  becaufe  he  was  attendant  in  the 
upper  houfe  before  he  was  chofe  member  of  the  lower.  Third 
reafon ;  becaufe  the  Queen  has  the  option  to  have  him  of  the 
\ipper  houfe  if  flie  will,  As  ihe  bos  commanded  him.  Mo.  551. 
£gertou's  Cafe^ 

2*  Burgcft 
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2.  Bttrgefs  of  the  lower  houfe  was,  upon  prorogation  of  par- 
Eament,  made  the  ^eetC s  follatmry  and  at  the  day  of  the  re-uun- 
moas  was  commanded  by  tjorit  to  attend  in  the  Houfe  of  Lords j  at 
which  time  the  lower  houfe  chofe  him  Speaker^  and  came  into  the 
upper  houfeand  challenged  him,  and  demanded  to  have  him,  and 
it  was  granted  i  becaufe  he  was  member  of  the  lower  houfe.  be- 
fore that  he  was  commanded  by  the  writ  to  attend  in  the  upper* 
So  diverfity  between  this  cafe  and  the  cafe  above.  Mo.  551. 
cited  as  5  Eliz-  Oufle/s  Cafe. 

3.  Upon  a  hab.  corp.  the  return  was,  that  he  was  taken  by  thc*^arty^ 
order  of  the  HoJfe  of  Peers  for  contempt,  and  now  the  Houfe  of  was  taken  % 
Vtcnbeingprorogtid,  it  was  held  per  Curiam,  that  their  orders  are  ^«y»  ^^^^ 
oil  at  an  endf  and  every  other  thing,  except  •  writs  of  error  Jnent^wT" 
ond/cire  facias  upon  them.    Lev.  165.  Pafch.  17  Car.  2.  rritch-  prorogued* 
aird's  Cde.  i>uc  had  if 

[  '93  ] 

WcQ  kfere,  it  would  make  no  difference  as  to  the  difchai^ing  him.  He  was  difcharg'd.  Raym.  iz«. 

S.  C.< •  For  writs  of  error  and  fcire  facias'i  may  be  returnable  the  next  parliament.     Sid.  %^^ 

S.C.  bynaowof  LsE  t.  PftiTCHARD»  cites  22  E.  3.  3.-^2  Hawk.  Fl.  Cr.  110.  cap..  ic.f.  73. 
ciiesS.C. 

4.  Comndinunts  by  the  Peers  in  Parliament  are  not  made  void  And  in  tba 
h  the  prorogation  or  diffolution  of  the  fame  parliament.  As  in  the  j^'jj  ^^ 
lordStafibrd's  cafe,  who,  tho'  the  parliament  which  committed  the  chief 
him  wai  diffolv'd,  was  continued  a  prifoner,  and  afterwards  «^oa  ^ 
tried  upon  the  fame  impeachment,  and  convifted  and  execut-  i^^^Jj^S 
cd.  Cited  per  Cur.  Carth.  132.  Pafch.  2  W.  &  M.  B.  R.  thethenpar- 
in  the  Earl  of  Salifbury*s  cafe.  liament  wit 

prorogu'd, 
aad  die  time  uncertain  for  their  meeting  again,  and  fo  no  profped  of  an  opportunity  to  apply  himfelf 
^  way,  and  was  denied  by  fereral  Judges  of  B.  R.  to  be  bailed ;  and  when  he  was  baHed^  it  was 
U  appemr  ax  tbt  next  StffioMi  of  Parliawient^  which  was  an  affirmance  of  the  commitmentf  and  a  plain 
proof  of  the  opinion  of  the  Court  at  that  time,  that  the  commitment  was  not  avoided  or  difcharged  hf 
she  prorogatioo  of  the  parliament.  Per  Cur.  Carth.  133.  Ibid. — And  fo  in  the  principal  cafe  of  the 
£aRL  of  SALtiBURY,  who  was  impeach'd  by  the  Commons  of  high  treafon,  for  b^ing  reconciled 
to  the  Church  of  Rome,  contrary  to  the  ftatute  in  that  cafe  made,  and  was  thereupon  committed  to 
ibeToBHfrby  the  Houfe  of  Peers,  and  there  continued  till  the  parliament  was  diflelved,  and  a  new 
^Hiaaent  called  ;  and  (after  a  long  feffioAs)  adjoum'd  for  twv  months,  he  was  remanded  to  the 
Tower.  Carth.  iji.  The  Earl  of  Saliibury's  Cafe. 

(E)  Breach  of  Privilege.     What  amounts  to  it  in 

Law  Proceedings. 

I.  "OILING  an  originalis  no  breach  of  privilege  of  parliament. 
Carth.  137.  cites  a  Cafe  in  time  of  Bridgman  Ch.  j.  be- 
tween Sir  Geo.  Bitiion  and  Evelin. 

2.  In  Cafe  again/l  thefberifffor  a  falfe  return  of  parliament  7  Mod.  13. 
men,  the  queftion  was  upon  a  writ  of  error  of  a  judgment  in  ^*  g'  )^^ 
C.  B.  if  this  adlion  lav  ?    Holt  Ch.  J.  faid,  the  caufe  of  the  fuit  jury  found 
is  a  wrong  done  out  of  , parliament ^  and  whatever  falls  under  the  a*i  ^}  de- 
regulation of  law,  and  is  done  out  of  the  houfes  of  parliament,  ^^^"^^1,^^ 
isfubjeB  to  the  law  of  the  land;  for  laws  are  to  be  executed  out  tbe  right 
w  parliament ;  btft  as  for  the  rules  of  the  houfe^  as  fitting^  meetings  bad  not  hem 
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inthtHotffe  i^^c.  they  are  wfhin  thehoufe^  and  the  Judges  cannot  know  thcnit 
andadjudg^d  ^^^^  being  HO  pra£Mcc  of  them  out  of  parliament.  But  j^  the 
for  ihe  de-  parliament  Jbould  make  a  law  concerning  them^  or  they  (hould  be- 
fcadant.  Per  come  neceflary  to  be  determined  on  the  account  of  fome  other 
But  they  de-  '^^t^tCT  cognizable  by  the  Judges,  the  Judges  muft  take  notice 
ciared  that  and  determine  them ;  as  in  Bynton's  cafe.  And  he  feemed  to 
they  did  not  think,  that  for  a  falfe  return  the  party  could  have  no  a^Hon, 
Splnioni  *'  where  there  might  be  a  determination  in  the  Houfe  of  Com- 
hoir  it  mons ;  becaufe  of  the  inconvenience  of  contrary  refclutions.  2  Salk. 
would  be     -02.  Trin.  2.  Annae.  B.  R.    Prideaux  v.  Morris. 

if  the  matter   -^ 

had  received  a  determination  in  the  Houfe  of  CommoQs  for  the  plaintiff.  Lutw.  8i  to  S9.  S.  C.  and 
jthe  pleadings. — If  a  fuitbe  between  A.  and  B.  and  A.  is  voted  eleded,  B.  cannot  brin^  an  adion  ud 
fay  that  he  was  duly  ele^ed  and  return 'd ;  becaufe  his  nmmgdoet  n^t  u^pear  of  recwd,  and  he  is 
tAopp'd  to  fay  tha^  A.  was  n«t  duly  ele(5led  and  retum'd ;  ^mt  Hubert  the  right  oftUaiom  either  is  de- 
termined, tfr  cannot  he  determined'^  in  parliament^  mtin  the  cafe  mf  a  dtjfhlmti^n,  an  adioa  lies  fx  tdlt 
t'alfe  return ;  for  the  courts  at  law  can  neither  anticipate  nor  oontiadid  tluir  judfmcat.  Fer  IWt 
Ch.  J.  2  Salk.  503.  In  Cafe  of  Prideaux  t.  Moiris. 

And  iince  j,  Holt  Ch.  J.  feem'd  of  opinion,  that^  a  douUe  return  no 
I^y^anf    *^^^^  ^^7  againft  the  {heriflF  before  the  ftatute  of  7  and  S  W.  3. 

5  W.  3.  an  cap.  7.  not  only  becaufe  it  is  the  only  method  the  flieriflF  hat 
[  194  ]  to  indemnify  himfelf,  but  when  the  right  comes  to  be  determned 
•ftion  lies  jn  parliament^  one  indenture  returned  is  taken  off  the  Jile^  and  then 
W^oul^^cd*  ^'^^^^  ^^  ^°  ^oxHAt,  xcturn.  2  Salk.  503.  In  Cafe  of  Prideaux  t. 
upon  the      Morris. 

ftatute.  To 

that  an  ad  ion  on  the  cafe  Un  «•/,  but  ought  to  be  an  a^on  tam  qumm.  %  Satte.  504.  HiB. 
5  Annae  D.  K.  Coundell  v.  John.— —In  the  Cafe  of  BERNARPisToit  v.  Somc.  \  Lcr.  Ii4» 
116.  Mich.  26  Car.  x.  it  was  held  by  Hale,  Twifden  and  Wild,  that  afkion  of  cafe  lay,  itbcinf 
mlleged  that  the  return  'was  madtfalfo  &  malitiofe  &  ea  intent  tone  t  to  pmi  the  plaintiff  chargt*»i 
^pence^  and  fo/oundhy  tb^  jury,  and  gave  judgment  for  the  plaintiff,  Raiusforddubitante:  where- 
upon a  writot  error  was  brought  in  the  Exchequer  Chamber,  and  there  the  judgment  was  rc^erfedby 

fix  Judges  againft  two,  upon  the  matter  in  law,  that  the  aCiion  did  not  lie. S.  C  Polkxf.  473. 

fays,  that  by  the  ill  endeavour  of  Ld.  Ch.  J.  North  in  the  Exchequer  Chamber,  the  judgment  in 
B.  R.  was  reverfed  ;  and  fee  there  the  argument  of  Ellis  J.  for  a6Srmingit — But  this  judgment  of 
ireverfal  was  affirmed  in  the  Houfe  of  Lords.  Lutw.  89  — Cafe  for  a  double  return  did  bot  lie  be* 
fore  the  return  was  determined  in  parliament*  3  Lev.  29  Mich.  35  Cur.  £.  C.  B.  Onilow  ?.  Raf* 
ley.-— £  Vent.  37.  S.  C. — S.  C.  cited  Lutw,  S9.  in  Cafe  of  Prideaux  v.  Morrice. 

6  Mod.  4?.  ^.  An  aAion  on  the  Cafe  was  brought  by  a  burgefs  of  the 
adiudgvi  ^'  ^ov:n  of  Ailcibury  againjl  the  confiables  of  the  faid  town,  for  rc- 
«i>d  reversed  fufing  to  reccive  his  vote  which  nc  offered  to  give  at  an  eleAioa 
accordingly,  of  burgeffes  to  ferve  in  parliament  for  that  borough.     Upon 

not  guilty  a  verdi£t  was  found  for  the  plaintiff;  and  after 
motion  in  arreft  of  judgment,  three  Judges  delivered  their  opi- 
nions, that  the  a£^ion  did  not  lie,  and  Holt.  Ch.  J.  held  that  it 
did.  Gould  J.  held  the  a£tion  not  maintainable,  becaufe  the 
Conjtable  aBedasa  Judge ^  and  not  as  an  officer ;  and  that  it  was  a 
parliamentary  matter ;  that  the  hindring  the  voting  was  dam- 
fium  abfque  injuria  ;  that  it  would  teget  multiplicity  of  aElions  :  and 
that  it  was  out  of  time ;  for  that  it  ought  to  follow  and  not  to 
precede  the  adjudkation  of  the  Houft  of  Commons*  Powis  J.  That 
'  the  defendant,  tho'  not  properly  a  Judge,  is  quaji  a  Judge  \  that 
when  this  matter  comes  before  the  Houfe  of  Commons  the  plain- 
till's  vote  wil)  be  allowed^  and  therefore  he  does  not  lofe  Us 

privilege^ 


K*?ilege ;  that  tliis  injury,  if  it  be  one,  comes  within  the  rule  of 
minimis  non  curat  lex ;  that  the  judgment  here  will  not  bind 
the  Commons,  nor  be  evidence  there,  the  Commons  not  being 
bound  by  the  determinations  here.  Powell  J.  held,  that  the 
Conftabie  muft  either  be  a  Judge  or  not  a  Judge,  and  there  is 
no  medium  that  he  is  an  otficer,  and  as  fuch  to  execute  the 
King's  Writ,  and  has  only  a  minifierial power  \  bur  in  other  matters 
he  agreed  with  Gould  and  Powis.  Holt  Ch.  J.  contra.  That 
he  has  a  right  to  vote^  which  being  by  reafon  of  his  freehold  is  a  real 
right,  which  is  not  a  minimum  tn  lege ;  that  having  a  right  he 
mufihavea  remedy  \  that  if  a  ftatute  gives  aright,  common  law 
gives  a  remedy ;  that  this  is  an  injury,  and  every  injury  imports 
a  damage  ;  and  that  nvhere  parliamentary  matters  come  before  the 
Court f  as  incident  to  acaufe  of  aBion  om  the  property  of  the  fubjeR^ 
vfhich  the  Court  mufl  in  duty  determiht^  thf  the  imidefit  matter  be 
parliamentary^  they  are  bound  by  their  oaths  to  determine  it.  But 
the  defendant  had  judgment,  which  was  afterwards  reverfed  in 
the  Hottfe  of  Lords,  i  Salk.  19.  Mich.  2  Annas  B.  R.  Aihby  v. 
White. 

5.  Several  perfons  were  committed  to  Netagate  by  the  Houfe  of  r 

Commons  for  having  conmienc*d  and  profecuted  an  a<[lion  at  law 
againft  the  conftabies  of  A.  for  refufing  their  votes  in  tlie  elec- 
tion of  members  of  parliament,  which,  by  the  warrant  of  com** 
mitment,  was  faid  to  be  in  contempt  of  the  jurifdiclion,  and 
open  breach  of  the  known  privileges  of  the  Houfe  of  Commons. 
Upon  a  habeas  corpus  brought  by  them,  it  was  held  by  three 
Jaftices,  that  the  Houfe  of  Commons  were  the  proper  Judges  of 
their  own  privileges ;  and  that  this  Court  was  new  eftopp'd  to 
fay,  that  this  was  not  a  breach  of  the  privileges  of  the  faid  Houfe, 
or  that  they  had  no  fuch  privilege.  But  Holt  Ch.  J.  contra, 
and  faid,  that  this  was  no  breach  of  their  privilege ;  that  the 
commencing  and  profecuting  an  a£iion  did  not  ncceirarily  imply 
a  going  further  than  the  bare  filing  and  continuing  an  original,  [  ipr  J 
which  is  no  breach  of  privilege  -y  that  the  fuing  was  no  breach, 
nor  can  their  judgment  make  it  fo,  nor  conclude  this  Court  from 
determining  the  contrary.  When  the  Houfe  of  Commons  ex- 
ceed their  legal  bounds  and  authority,  their  afls  are  "wrongful^ 
and  cannot  be  juflified  more  than  the  a£ls  of  private  men. 
There  is  no  queftion  but  their  authority  is  from  die  law,  and  as 
it  is  circumfcribed,  fo  it  maybe  exceeded ;  to  fay  they  are  judges 
of  their  own  authority,  and  no  body  elfe,  is  to  make  their  privi- 
leges to  be  as  they  would  have  them.  Per  Holt  Ch.  J.  2  Salk* 
504.  Hill.  3  Annsc.  B.  R.  The  Queen  v.  Faty  and  al. 

(F)  Order  of  Parliament. 

I.  O/JJ  7.  P.  nvas  attainted  of  certain  trefpafs  by  a6f  ofparlia* 
mentf  whereto  the  Commons  nvere  affenting^  that  if  he  camo 

mi  in  by  fuch  a  d ay ^  he  Jbould  forfeit  fuch  a  f urn ^  ^JX'i  the  Lords 

gavi 
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gave  longer  iay^  and  the  hUl  was  redelivered  to  the  Coinfmns  agaitu 
And  per  Eirby,  clerk  of  the  rolls  of  parliament,  the  vfage  ef 
the  parliament  isy  that  if  a  bill  comes  firfi  to  the  CommonSy  and  they 
fafs  Uy  it  is  ufual  to  indorse  it  infucbjorm  (foit  kule  asjeigniors)  ; 
and  if  neither  the  Lords  nor  the  King  alter  the  htll,  then  it  is  ufual 
to  deliver  it  to  the  clerk  of  the  parliament  to  he  inrolledy  without  i»- 
dorfing  it\  and  if  it  he  a  common  billy  itjhall  be  inrolledy  if  it  be  a 
particular  bill,  itjhall  not  be  inrolledy  but  put  upon  the  files y  and  this 
fuffices)  but  if  the  party  willfue  to  have  it  inrolledy  it  may  be  sn^ 
rolled  for  better  fecurity.  And  if  the  Lords  will  alter  a  billy  in  that 
tuhich  mayfiand  with  the  billy  they  may,  tuithout  remanding  it  to  the 
Commons :  as  if  the  Commons  grant  poundage  for  four  years y  and  the 
Lords  grant  only  for  two  years,  this  Jhall  not  be  fent  back  to  the 
Commons ;  quaere  inde  \  but  if  the  Commons  grant  only  for  two  years^ 
and  the  Lords  for  four  yearsy  there  this  Jboll  be  fent  back  to  the 
Commons  ;  and  in  this  cafe  the  Lords  ought  to  make  afchedule  of 
their  intent,  or  indorfe  the  bill  in  this  form.  The  Lords  ijffent  that  it 
/ball  continue  for  four  years;  and  when  the  Commons  have  the  bill 
again y  artd  will  not  ajfent  to  it,  this  cannot  be  an  aB  ;  but  if  the  Com^ 
mons  will  ajfent,  then  they  indorfe  their  anfwer  upon  the  margin  un^ 
derneath  in  the  bill  in  fuch  form,  The  Commons  are  ajfenting  to  the 
fchedule  of  the  Lords  to  this  hill  annexed:  and  then  it fball  be  delivered 
4o  the  clerk  of  the  parliament,  ut  fupra.  And  if  a  biU'befirfl  deli* 
vered  to.  the  Lords,  and  the  bill  paffes  them,  they  do  not  ufe  to  make 
any  indorfement,  but  fend  it  to  the  Commons,  and  then  if  the  bill  paffes 
the  Commons y  it  is  ufual  to  be  thus  indorfedy  The  Commons  are  ajfent^ 
ing :  and  this  proves  that  it  has  pajfed  the  Lords  beforcy  and  their 
ajfent  is  to  pafs  it  from  the  Lords,  and  therefore  this  aft  (fupra)  is 
not  good ;  bccaufe  it  was  not  fent  back  to  the  Commons.  Per 
Fawkes  clerk  of  the  parliament,  Every  bill  which  pajfes  the  parlia- 
mcntjbull  have  relation  to  the  firfi  day  of  the  parliament,  tm  it  be 
fent  in  at  the  end  of  the  parliament,  and  //  is  not  ufual  to  make  any 
tnetitlon  what  day  the  bill  is  delivered  in  to  the  parliament :  and  the 
Juftices  advifed ;  for  it  came  into  them  by  writ,  as  an  aft  of  par* 
] lament,  therefore  quaere.  And  the  cafe  was,  that  the  parlia- 
ment commenced  before  Whitfontide,  and  continued  after 
Whitfontide,  and  the  Commons  agreed  to  the  bill  after  Whitfon- 
tide,  and  gave  day  to  Whitfontide  next ;  and  the  Lords  gave  dzj 
to  Whitfontide  next  except  one,  and  all  was  one  intent  ( becaufe 
the  bill  fliall  have  relation  to  the  firft  day  of  parliament,  and 
therefore  if  it  be  not  prevented,  it  {hall  be  taken  this  Whitfon- 
tide which  is  pafled  at  this  fei&on ',  and  therefore  the  Lords  did 
well.  Quaere.  Br.  Parliament,  pi.  4.  cites  33  H.  6.  17. 
[  15^  3  2.  Several  burrejfes  and  knights  of  counties  wero  attainted  if 
the  parliament,  which  aft  was  now  to  be  reverfed.  And  by  au 
the  Juftices,  thofe  knights  and  burgcfles^«//  not  be  in  the  houfe 
nvhen  this  aJ^  is  to  be  reverfed,  but  when  this  a^  is  reverfed,  thej 
Jhall  come  back  into  parliament*  Br.  Parliament^  pL  37*  citct 
1  U.  7. 4. 
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(G)  Fees  and  Wages  of  Members  of  Parliament 

I.  J  N  replevin,  the  defendant  juftified  as  under^triff  of  L.  ^';  ^^^^^ 
•^  by  fieri  facias  to  levy  the  expences  of  knights  of  parliament ytitt^  S.  C. 
amounting,  &c.  and  every  hundred  war  put  in  certain y  and  W,  one  -"Br.  Dif- 
of  the  vilU  of  fuch  a  hundred  was  rated  at  io  1.  and  he,  as  un-  J.^^^'^^ 
^       dcr  (heriff,  took  the  beafts  in  the  vill  at  fuch  a  place,  and  the 
fame  beafts  fold  and  paid  the  knights,  and  fo  avowed  &c.    And 
there,  per  Cur.  he  may  take  the  beafts  of  one  man  for  the  duty 
of  all  the  vill  5  and  thofiy  who  find  hurgejf^s  of  parliament  yftimll  not 
^'j  to  the  expences  of  kmghts  of  the  county ^  and  the  tenants  of  the  an^ 
tienttoffeffions  of  the  Lords  of  Parliament fball  not  pay  to  the  expences  of 
hhiglts  of  the  county  :  but  if  the  Lords  purchafe  de  novo,  a  thing 
charged  to  the  expences,  there  the  tenants  fliali  pay.    Br.  Fees, 
pi.  3.  cites  II  H.  4.  2- 

2.  As  to  the  fees,  wages,  or  expences  of  knights  and  bur* 
gcffcs  of  parliament,  and  the  manner  of  levying  the  fame,  fee 
the  Statutes rf  12  jS.  2.  cap  4.  23  H,  6.  cc^*  1 1  and  35.  H.  8.  1 1« 

[For  more  of  parliament,  fee  (Election  of  a^cmtiergf,  &c. 

i^cersf,  S^tatUtC?^,  and  other  proper  Titles.  J 
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(A)  What  Things  may  be  done  by  Paroly  or  without 

Deed. 


I.  ^ H  Cy  Awer  adoBium  ecclejia  be  ailigned  in  another  county 
^   than  where  the  land  is,  it  is  ^ood  without  deed;  ht$ 
dcMrer  ex  affenfu  patris  is  not  good  without  deed.     Br.  Mon- 
Aians,  ph  i4»  cites  4  £^  3.  43. 

.  2.  A  man  cannot  pve  bis  emUementt  growing  upon  the  land 
without  deed.  Quserei  for  this. goes  to  the  executor,  and 
therefore  is  a  chatteT.  Br.  Monftrans,  pL  154.  cites  25  £.  3. 41. 
ind  Fuzh»  Feoffments  6g. 

1L.  Th«*' 


i9n 


l^rot 


«  Br.  Mod.  g*  Tbo'  gniit  of  an  adrowfon,  or  rent  in  grofs^  is  not  good 
tc6%.'p.  ^^^^  deed,  yet  *  partition  of  them  is  good  without  deed.  Per 
iS«  of  sa  *  Thime  &  Hill.    Br«  Grantt»  pL  27.  cites  1 1  H.  4.  3. 

mgrttment  to 

frejent  hy  ntrn  and  retn  rtfirv'Jmpm  tftutiity  rf partition^  citet  S.  C.-— ^-Partitloa  Vf  psiol  rftvf 
JiigMtoritSf  iw»  adv9iVffont^  nvo  viiiem  Uc,  aiid  niSgaoMUiL  of  tfaefe  in  dower,  is  good  wkhout  dcti. 
p£r  Daaby.  Br.  Partiuo&i  pi.  3.  cicti  18  H.  6. 1. 

4*  Where  a  man  makes  a  feme  anxrt  or  a  monl  profejfed  bit 
executor ^  and  devifes  the  reverjton  to  be  fold  by  tbem^  they  cannot 
make  a  deod,  and  yet  their  fale  is  good  witnout  deed,  without 
any  attornment*    Br.  Devife,  pi.  12.  cites  19  H.  6.  23. 

5.  And  Brook  (ays,  the  law  feems  to  be  the  fame  of  an  infant 
executor  as  of  a  feme  covert.    Ibid. 

6.  Where  a  thing  cannot  commence  without  deed;  as  a  grant  of 
rent-charge  &c.  it  cannot  pafs  from  the  grantee  to  another  but  hj 

Mfti   rant  ^^^i  P^^  Markliam.    Br.  Grants,  pi.  38.  cites  19  H.  6.  33. 

Sj  dttd  can- 

jM/  be  fumndertd  xuithomt  deod;  quod  nota;  but  MUnd  be  Itrnftd  ty  dttd^  it  nuy  be  forrendexed 

without  deed  ;  per  Markham.    Br.  Cranes,  pi.  3S.  ciiea  19  H.  6.  23. 

7.  A  man  cannot  leafe  his  warren  for  years  without  deed»  nor 
grant  the  tuxt  prefentation  of  his  church  but  by  deed.  But  per 
Choke  J.  a  parfon  may  leafe  his  tithes  without  deed.  Br.  Mon- 
ftrans,  pi.  71.  cites  9  £.  4.  47. 

8.  Plaint  in  replevin  {hstil  be  in  writing  and  not  by  parol ;  for 
per  Littleton  a  man  fhall  not  be  put  to  anfwer  unlefs  tne  matter 

his'precept   bc  in  writing.    Br.  Plaint,  pL  5.  cites  9  E.  4.  48. 

to  the  bai- 

Uffby  paiol  to  make  deliTeranceas  well  as  by  writing.    Br.  Replevlni  pU  2t.  cites  S.  C. 
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9.  Juflices  of  Bank  uponprefence  of  any  in  the  haUmxj  fend  their 
fervant  to  arreft  them  without  writing,  contra  in  their  ahfence\ 
for  there  it  ought  to  be  by  warrant  in  writing.  Br.  Peace,  pL 
7.  cites  14  H.  7.  8. 

Br.  Court         lo.  A  precept  in  the  Court  Baron  is  good  by  paroL    Br.  Trcf- 

f,Tcit«     P^*"s>  P^-  439-  cites  16  H.  7.  14. 

S.  C.  per  Cur. 

1 1 .  Note  that  a  difcharge  by  parol  eiyen  hy  the  plaintiff  to  the 
fheriff^  who  has  a  prifoner  in  ms  ward  upon  condemnation  of  debt ^ 

is  fufficient.  Br.  Barre,  pL  3.  cites  27  H.  8.  24. 

12.  Command  to  receive  rent  in  order  to  a  re-entry  on  nonpay- 
ment may  be  by  paroL  Cro.  £.  22.  Mich.  25  Eiiz.  C.  B.  Sir 
John  Zouch's  Cafe. 

13.  Livery  by  parol  on  a  fale  on  condition  without  deed  war 
held  good.  Cro.  £.  2;.  Pafch.  26  Eliz.  B.  R.  Gilbon  t.  CerdcL 

14.  Where  a  parol  is  redudd  into  a  deed,  the  parol  agreement 
is  at  an  end,  and  all  is  refolv'd  into  the  deed,  fo  that  an  afliunpfit 
will  not  lie  now.    Sti.  19.  Pafch.  23  Car.  Curtis  v.  Columbine. 

I  { .  An  under fberiff  may  be  made  by  parol.  Jenk.  69.  in  pi.  3 1. 

tt0«i  ^iVitf/yT^roorr^  without  a  wamac  ia  wrkiflf.  Vid.  Teat  46.  Mich.2i  Cv.  2.  Msb. 

/a» 
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«  ■ 

But  tny  jMjfhf  of  Peace  may  lawfully  by  word  of  mouth  autboriTtg  any  one  to-arrefi  another  who 
^all  be  gn'if^  efan  aStual  breach  of  the  femce  in  his  prefence,  or  (hall  \t  engaged  in  a  riot  in  bis 
aUeoce.    Vid.  Hawk.  t'l.  C.  160.  cap,  65.  f.  lO.  and  a  Hawk.  PI.  C.  8}.  cap.  13.  f.  14; 

\6.  k^tolfibmijjion  to  an  award  doe^  not  ihipl^r  a  promife  Sid.  i66. 
to  perfonn  it.     Lev.  iij.  Mich.  15  Car.  2.  B.  R.  Tilford  v.  *"  ^' 
French. 

17.  Leafi  ty prebrndary  OTzchixrchrn^n  of  the  pofleflions  of  his 
prchlend  i«  not  good  without  deed,  by  13  Eliz,  10,  Vaugh.  197. 
Hill.  19  &  20  v^r.  2.  C.  Bl  in  Cafe  of  Uolden  r'.  Smallbrook. 

18.  Licence  to  take  a  frofit  in  alieno  fofo^  ^s  to  put  (heep  into,  a  S.  P.  Venf* 
common,  in  which  the  licenfor  has  common  for  a  likemuifiber,  ^*,**,\*'' 
may  be  by  parol,  if  it  be  to  take  the  profit  unlca  vice\  for  no  eftate  Robbims. 
paffea  by  it.    Vent.   18.  25.   Pafch.   21   Car.  2.    Rumfey  v.  Std  adjour- 

Rawfon.  •  Datur.-5» 

licence    /» 
ei^fe  h  a  ^varren  if  good  without  deed ;  per  tot,  Cuf .  Br*  Monftrans,  pi.  59,  cicet  %%  H.  6«  ^%» 

19.  A  parol  declaratiott  ofon/s  intent  is  not  good  againft  a  de-  Yet  where  • 
daration  in  writing,  a  Ch.  Rl  78.  24  Car.  2.  Lewi«  v.  J:«ewis.     tVt'JJSy*^ 

prov'dy  aoA 
tude  hefort  the  deed  Mtax  ita^on^  and  it  appeared  plainly  tp  b^  thedefign'of  the  executing  the  deed, 
ii  may  be  good,  per  Reynolds  Ch.  B.  Cibb  213.  who  cited  it  a»  the  Cafe  of  Hartey  v.  Harvey. -«- 
2  Ch.  Cafes  1^0.  S.  C.  Mich.  2  jac.  a.  which  was  a  truft  by  parol  to  ayoid  a  fe^ueftration  in  tb« 
ickeiUooof  1641. 

I 

20.  29  Car.  2.  3./  i..ena£ls,  That   all  leafes^  ^a/r/, -in-  [    198   } 
tcrefts  of  freehold  or  terms  of  years ^  or  any  uncertain  interejls  in  Forthecafen 
6r  out  of  lands ^  tenements  and  hereditaments  not  put  in  writings  and  J!Jj!jjJni^*^ 
Jipedby  tie  parties  making  them^  or  their  agents  authorifed  by  writ"  this  ftatutvy 

WF,  fi-all  have  no  greater  cffeii  than,  as  ejtates  at  will,  ▼W-  «bc  pro- 

•*'  .  per  heada 

and  lubdivifions^ 

S.  2.  Except  leafes  not  exceeding  3  years,  whereof  tit  rent 
fhall  be  two  thirds  of  the  full  value. 

&  3.  No  fuch  efiates  or  interefts^  not  being  copyhold  or  cuf 
tmary  intereft^  Jhall  be  ajjignedy  granted  or  furrendered^  unlefs  by 
deed  or  note  in  writing  fgned  {utfub.)  or  by  operation  of  law. 

S.  4.  No  action  pall  be  brought  after  the  ii^th  of  June^  to 
charge  an  executor  on  a  J^ecial  promife  to  anfwer  damages  out  of 
lis  own  e/fate^ 

Or  to  charge  the  defendant  upon  any  promife  to  anfwer  for  the 
debt  or  mtfcarriage  of  another. 

Or  upon  an  agreement  or  conftderc^hn  of  marriage,  . 

Or  on  any  contract  of  hXt  of  lands,  tenements  or  hereditaments^  or 
Mfty  interefi  concerning  them. 

Or  on  any  agreement  not  to  be  performed  within  a  year  after 
the  nhiiingy 

Unlefs  Juch  agreement  or'  fome  note  therecf  be  in  writings  and 
fgned  by  the  party  to  be  charged^  or  fome  other  by  him  authorifed* 

S.  5.  All  devifes  of  lands  or  tenements  fball  be  in  writings  and 
\fgned  by  the  party  devifing^  or  fome  other  in  his  prefence  and  by  hit 

Vob«  XVL  R  Sre&ion^ 
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HreEHon^  andfuhfcrihed  in  his  preftnce  by  three  erfiur  mtnejfes%  or 
eljejh'all  be  void. 

S,  6.  Nofuch  devifes  in  turiting  Jball  be  rcroczhlc^  otbemfife 
'  than  by  writing  or  burnings  tearing  or  cancelling  the  fafiu  by  th 
tejlator^  or  in  his  prefence  and  by  his  confent^ 

S.  7«  All  declarations  or  creations  of  trufts  Jhall  be  made  Ij 
pme  ivriting^Jigned  by  the  party ^  or  by  his  lafi  tuiil  in  writings  or 
4lfe  Jhall  be  void. 

S.  8.  Trufts  refulting  by  implication  of  lawy  or  transfemd  or 
extingui/bed  by  aB  of  law^  Jhall  be  as  if  this  Jlatute  had  not  bent 
made, 

S.  9.  Aflignmcnts  of  trufts  Jhall  be  in  writings  figned  by  the 
party  granting  or  ajftgning  byfucb  lajl  nvilly  or  elfe  /ball  be  of  none 
effea. 

S.  17.  No  contraft  for  the  fale  of  any  goods  for  10 1.  or  t^ 
nvards  Jhall  be  g^d,  except  the  buyer  aBually  receive  part  of  tbentf 
or  give  fomething  in  earnejl^  or  fome  note  thereof  in  ^vriting  be  made 
and  figned  by  the  parties  to  be  charged  or  their  agents. 

5.  22.  No  will  in  writing  of  any  perfonal  efiate  fhall  be  repealed 
by  words  only^  except  the  fame  be  in  the  life  of  the  te/fator  committed 
to  writing  and  read  to  him  and  allowed  by  him^  and  that  he  proved 
by  three  witnejfes. 

21.  An  i^will  not  pafs  by  parol  without  deed;  but  the  Ld. 
Ch.  J..  Pemberton  faid,  it  would  be  a  good  truft  or  chancery  ufc, 
lifor  money y  2  Show.  158.  Fafch.  33  Car.  2«  B.  R.  in  Cafe  oC 
Berris  v.  Bowyer. 

22.  A  parol  releafe  is  good. to  difcharge  a  debt  by  fimple  coti- 
tra£t!     Arg.  2  Show.  417.  Mich.  36  Car.  2.  B.  R.  in  Cafe  of 

'  Howfon  V.  Denham. 
1  te.  114.  23.  A promife merely  executory  on  both  parts;  as  if  I  promifc 
HoUMd.—  B.  5/.  if  he  goes  to  Pauls,  before  B.  goes,  I  may  difcharge  iuin, 
Raym.  41.  and  fo  (hall  difcharge  mvfeif  of  payment  of  the  5  /.  for  no  dcbc 
Cook  V.  was  yet  due,  nor  any  tiling  executed  on  either  fide*  3  Ij9r0 
Kew^b.^  238.  Mich.   I  Jac.  2.  C.  B.  Mayor  &c.  of  Scarborough  ▼. 

Cremf/e  maiy  Butlcr. 
e    ttif. 
eharj^edhj  parol,  but  irot  after  it  is  broken  \  firdien  it  is  a  debt.    Mod.  ao6.  Trin.  mj  Cir.  :• 

C.  U.  Milward  v.  lugratn.— 1  Mod.  43.  S.  C. 259.  Edwardsv.  Wcckcs.  &.P. •  GoUlk 

%  i  contra,  Tayler  v.  Fulham.  , 

24.  An  agreement  in  writing  fince  the  ftatute  of  frauds  and 
perjuries  may  be  difcharged  by  parol.  Vern.  240.  Pafch.  1684. 
Goman  v.  Salifbury. 
Co.  Lltt»  .       25.  A  rent  afligned  in  lieu  of  dower  may  be  by  parol  without 
VtJ^TT   *^^^^J  ^^o'  it  be  a  freehold  created *de  novo;  and  tho*  a  rent 
r    jgy  \  lies  in  grant,  becaufe  tliis  is  not  properly  a  grant  but  an  ap- 
pointment.     12  Mod.  201.  Trin.  10  W.  3.  Saunders  .▼.  Owen* 
26.  Ltjfc'e  for  years  Jurrendered  to  the  leflbr  by  parol  rtprr%nng^ 
a  rent'y  adjudged  this  was  a  good  refcrvation  upon  the  contrad]^ 
and  that  an  action  of  debt  would  lie  for  the  rent  after  the  firft 
day  of  payment  incurred,  tho'  the  rcfervation  was  by  vowf  rf 
coutratt  and  witliout  any  deed.     3  Salk*  312.  pi.  7. 

8  27. 1£ 
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27.  If  one  has  a  Kll  of  exchange  ^  he  may  authorife  another  to  tVt- 
i^rfe  his  name  upon  it  by  parol,  and  when  that  is  done,  it  is  all 
one  as  if  he  had  done  it  himfelf ;  per  Holt  Ch.  J.  at  Nifi  Prius. 
12  Mod.  564.  Mich.  1 701.  Anon. 

28.  An  infurance  was  made  from  Archangel  to  the  Downs, 
and  from  the  Downs  to  Leghorn,  but  there  was  a  parol  agree-- 
ment  at  the  fame  time,  that  the  policy  Jhould  not  commence  till  the 
fliip  came  to  fuch  a  place,  ;ind  it  was  held  that  the  parol  agree-» 
ment  (hould  avoid  (or  defeat)  the  writing  j  cited  per  Holt  Ch.  J.* 
as  adjudged  in  Pemberton's  time.  2  8alk.  444,  445.  l!)ecem- 
ber3,  1703.  Bates  v.  Grabham. 

29.  If  a  thing  is  granted  by  a  writing,  which  is  grantable  by 
parol,  it  may  be  revoked  by  parol.  Vtd.    10  Mod.   74.   Hill.  • 
10  Ann.  B..  R.  in  Cafe  of  the  Q^een  v.  Sutton, 

30.  Deputation  of  an  office  is  in  its  own  nature  grantable  by 
parol,  and  therefore  tho'  it  (hould  happen  to  be  granted  by 
writing,  yet  (ince  it  is  in  itfelf  grantable  by  parol,  it  may  be  re- 
voked by  parol.  lo  Mod.  74.  Hill.  10  Aim.  B.  R.  in  Cafe  of 
of  the  Queen  v.  Sutton. 

31.  h  prefentation^  being  but  a  commendation  flf  a  clerk  to  *  ^9  ^»  J- 
the  ordinary,  or  a  declaration  of  the  King!s  will,  and  not  any  in-  ^*J^  e!*?! 
tereft,  and  nothing  granted  or  given  by  it,  maybe  made  as  well  3.  Trin.  s 
by  the  word  of  tbe  patron  onjy  (uiikfs  a  corporation  aggregate  Jac.  Kingv. 
be  patron,  for  they  muft  prefent  under  their  common  feal)  as  ^*  j'  *co!^ 
by  an  inflrument  in  writing.  Watf.  Comp.  Inc.  fol.  151.  cites  Litt.  no. 
as  in  the  margin  *.  .:ix  Dubitat. 

^  *^.\  Mich.  1649, 

Canes  v.  On>y.  Su.  t){4^  13  H.  S.  X2«  Br.  Corpuration.  8i« 

32.  An  (^cer  being  the  ferjcant  at  arms  to  attend  the  Ld. 
Chancellor  ivas  excufed  the  exercife  cf  it  by  the  Qtteen  by  paroU 
Sec  Officers  &c.  (H)  pi.  i.  and  the  notes  there. 

33.  A  filacer  was  dif charged  of  his  office  by  parol.  Sec  Offi- 
cers &c.  (W)  pi.  I.  and  the  notes  there. 

34.  Whatever  is  to  take  efFeft  out  of  a  ponuer  or  authority,  or  Othcrwifc 
by  way  of  appointment  is  good  without  deed,     a  Salk..  467^  tek'^^^cffa* 
Trin.  10  W.  3.  B*  R.  Saunders  v.  Owen.  oatof««/>. 

Urept  and 
»to  enorr  as  a  grant;  ifsr  then  if  it  be  of  a  thing ifiarforea/p  it  muft  be  by  deed,    t  Silk.  467%- 
S4itaJers  r.  Owen. 

[For  morcof  .^arol  in  general,  fee  affreemeflf,  (BtfMXtSlr 
^arrindn,  S>lirCeilDcr>  and  other  proper  Tides^] 
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Patolst  [aliaier,  ^otDd.] 


^'^1;^^  <A),  *^ndent  [rVords.] 

.    fiirict  and 

Diakmariet  [1.  3  £,  I.  TJ  OT.   chartarum    raembrana.     2  WlFiam  tkc 

'''^  fecond'  granted  &c.  cum  omnibus  libcitadbiis 
&  confuetudinibus  quai  Anglici  vocant  Saci^  Sac  to*/'.] 
t  200  2      fl-  19  E.  I.  Rot.  chartarum  generally  through  all  tlie  charter 
rolls,  there  is  mention  of  ancient  franchifes,  quod  vide  through* 
out  at  large,  infangthefe  tffc.  to/Iy  faiccham  andfocham  feTr.] 

[3.  6  £.  I.  Rot.  patentium  M.  27.  a  man  has  liberty  of  iff* 
fatigthife  in  all  his  lands  in  the  county  of  Kent.  ] 

[4.  1 8  E.  I .  Liber  parliamentorum  is  there  pleaded  a  grant 
*Scepi.i5.  of  R.  I.  of  two  vills,  habendum  c\xai  facha^  focba^  toUt  ami 
•  ttem  infangthefe  feV.]  • 

[$•  Nomen  Anglicanum  vocatum,  fiemenefrene  w  flenun^ren* 
the  is  expounded  and  interpreted  catalla  fugitivorum.    M.  lO. 
'H.  4.  Rot.  1 2.  B.  R.  and  there  cites  the  Red  Book  of  the  Exche- 
quer accordingly.] 

[6.  Trin.  7  £•  3.  B.  R.  Rot.  28.  In  a  quo  warranto  in  pb- 
citando  di£bum  eil  quod  i^crfem.  l3f  fieth.  is  underftood  annus 
&  paftum  &  medium  tempus  quia  nem.  Anglice  fugitivus  & 
€onvi£lus  interpretatur  fletn.  Anglice  folum  vel  terra  dicitur, 
tta  videlicet  quod  quicquid  per  feloniam  in  bonis  vel  in  tcrris 
hujufmodi  felonum  accrefcere  (debet)  domino  regi  extra  liber- 
tatem  ipHus  abbatis  in  corpore  comitatus  fpedare  debet  ad 
ipfum  abbatem  infra  dominum  fuum.] 

[7.  By  the  word  flema/lan  is  underftood  chattels  of  the 
tenants  of  the  grantee  who  is  attainted  of  felony.  Time  £.  3- 
Kel.  145.  b.] 

[8.  Drengagium  eft  certum  fervitiumy  8c  non  fervitium  mili- 
tare.    P.  6.  E.  i.  B.  R-  Rot.  7.] 
•^^"™  w      [9.  Hil.  5  E.  3.  B.  R.  Rot.  48.  Inquifitio  capta  dc  confuettt- 
BowUnd,*    dine  vocata^  *  Putura,  in  chacea  regis  in  comitacu  Eborum.] 

i.  e.  confue- 

tudo  ciamxra  per  foreAarios  tc  aliquando  per  balWos  hundredorum,  recipcre  ▼idualia*  tarn  pcoicifis 
itox::inibus,  equis  tc  canibuSi  de  teneoribos  Be  inhabitant! bus  inin  ptrambuUtMlocaa forcftx fea  llM^ 
4redi,  quaodo  co  perveuciint  nihil  inde  folvend.  4  Inft.  307. 

[  10.  Hill.  5  E.  3.  B.  R.  Rot.  24.  Tronagwm  debet  dari  de 
lanis  dc  pefaglum  dc  mercibus^  and  not  tronagium  de  mercibus. 
Adjudged.] 

[II.  Hill.  4  £.  I.  B.  Rot.  29.  Secundum leeem  8cconfuet«» 
4inem  regni  nullus  jurare  debet  in  aflila  poft  daujum  aiUlmja.\ 

[11. 


I&arote  [iUaSy  CQortiiBt.]  ^o 

[12.  42  H.  3*  In  Grafton's  Chronicle,  fo.  134.  Sir  Hugh 
Spencer  held  his  Court  and  Pleas  in  London  without  order  of 
hw|  and  there  puaiJhed  bakers  for  defauk  of  aiTife  by  the  torn- 
brell,  ^here  before  thej  were  punifhed  by  the  pillory ;  and 
note,  that  there  in  the  margin  it  is  faid,  cHat  the  tombrell  wa^ 
a  kind  of  pillory  made  four  fquare  that  turned  round  about  ] 

[i^.  By  the  word  *  hJt^  is  intended,  that  it  was  at  a  court  of  •  This  u 
the  tenants  of  the  grantee.    Tiipe  of  E .  3 .  Kel.  145.]  Slre"  bciti 

.  ,  00  fuch  word  to  Kelway,  but  (faould  be  (fekc. ) 

[14.  By  the  word  fake  is  intended  amercement  of  the  tenants 
of  the  grantee  of  it  in  his  court.  Time  of  E.  3.  Kel.  145.] 

[15.  By  the  word  *  tbem  is  intended  the  engcndring  of  the  ♦Manctpio- 
grantee.  Time  of  E.  3.  Kel.  1 45-]  IT^  i^ 

gloff.theain, 

[16.  By  the  word  of  grant  of  murther  is  intended  all  amerce-  *      ^      > 
mcnts  •  of  the  tenants  reCants  of  the  grantee  amerced  within  his  *  FoL  146.^ 
feigniories,  by  reafon  of  murther,  (that  is  to  fay)  fojr  every  mup-  '^      ^"^"^^ 
ther  ioos.  to  be  given,  which  is  in  nature  of  an  amercement. 
Time  of  £.3-  Kel.  145.] 

[17.  By  the  word  of  grant  offoreftal  is  intended  to  have  the 
amercements  of  foreftallers,  (fcilicet)  to  amerce  them.  Time 
of  E.  3.  Kell.  14S0 

[18.  By  the  "wordi  Jmtlagh  is  intended,  if  any  felon  be  taken 
vithin  the  feigniory  of  the  erantee,  and  delivered  to  the  vills  to 
carry  to  the  prifon  of  Dourgh  and  efcapes,  to  have  the  efcape  in  [   201    ] 
the  fame  manner  as  the  King  for  efcapes  found  before  the  Jultices 
in  eyre.  Time  of  £•  3.  Kell.  145.  b.J 


(B)  Abbreviations. 

[1.  T  F  a  vemrt  facias  be  awarded  ie  *  vtfu  parochta  de  D,  with^  •  So  it  is  ia 
^  out  any  dafti,  yet  it  is  good ;  Vox  it  (hall  bcfo  taken,  this  {J^^JX^^J 
being  the  ufual  abbreviation  for  vifentto^  though  the  dafh  is  it  Oiouid  be 
wanting.  Mich.  9  Car.  B.  R.  between  Pennington  and  Morgan^  «h«>,  via. 
adjudged  in  writ  of  error  upon  a  judgment  in  Bank.]  {y'^in.) 

2.  llif  numerus  i^  fin/us  abbreviation um  accipiendus  efl^  ut  con» 
cdj^o  nonft  inanis,  9  Rep.  48.  Trin.  7  Jac.  in  the  Earl  of  Salop's 
<Sfc. 

3.  Francifcus  in  the  venire  facias  and  Francus  in  the  diftringas 
arc  well  enough,  being  both  but  one  name  abbreviated.  Cro.  J. 
534*  Moor  v.  Blackwell. 

4.  6  Geo.  2.  cap.  14.  allows  fuch  abbreviations  as  are  ufed  in  ^f^^  »•• 

tie  Englifb  language  to  be  made  in  all  writs  ?5*f.  pleadings^  rules ^  rJft  orud'l 

$rders^  indiffments,  and  informations  isfc.  notvfithjtanding  4  Geo,  2.  menr,  (he  * 

cbA.  26.  ^'®»»«  ^•»« 

of  opioioa* 

ikac  \j  the  ftatate  of  6  Geo.  1.  to  explain  the  (be  of  4  Geo.  i.  for  putting  all  proccedii]|t«  plead. 

i^p  Jbc  ioio  the  Engcih  tongue,  abbreviations  in  an  attorney'*  billy  fuch  u[y0.]  for  folio,  [^j^.  j  for 

9U^u^  [^-3  te^  A  &€.  aic  helped  after  a  verdid.    Bainet'i  Note*  ia  CTb.  92.  Ray  ?•  Jackfon 
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♦  Sec  pi.  8.  [i,  T  r  a  condition  of  an  obligation  be  to  ftand  to  the  award,  iia 
wdAcnetcf  1  j  -^  ^^  ^^^^^  ^^j«f  ^^  ^^  delivered  to  the  parties  at  iff  he- 
fore  fuch  a  day^  by  thofe  words  it  is  intended  that  it  (hall  be  de- 
livered to  the  parties,  otherwifc  they  are  not  bound  to  perform- 
ance ;  and  it  is  not  fufficient  to  allege,  that  the  arbitrator  made 
it,  and  was  ready  to  deliver  it  to  the  panics,  in  as  much  as  the 
words  imply,  that  it  (hall  be  delivered  to  the  parties.  Dubita- 
tur.  Mich.  9  Car.  B.  R.  between  Widget  and  Butterie.  The 
Court  divided  upon  a  den\urrer.  Intratur.  Hill.  7  Car. 
Rot.  840.]     • 

[2.  In  A£lion  upon  the  Cafe,  if  the  plaintiffdeclares,  that  the 
4€fendant  promifed  to  pay  fo  much  &c.  in  confideration  that 
'  the  plaintiff  ftiould^  drain  certain  drowned  land^  that  itJboM  be 
dry  in  extremiiate  hiemisy  viz.  in  aJrquo  tempore  between  Ail  Saints 
and  Candlemafs ;  and  alleges,  that  he  after  drained  it  in  Candle- 
mafs  eve,  by  which  it  was  dry  in  extremitatc  hicmis,  between 
the  two  feafts,  this  is  not  good ;  for  the  words  aliquo  tempore 
are  to  be  taken  according  o  the  fubje<£l  matter,  cither  for  fomc 
time  or  for  all  the  time>  and  here  by  the  fubje6i  matter  it  ap- 
.•Orif.[dc  pears,  that  it  fliould  be  dry  through  all  the  extremity  *  of  winter 
•r^rig.       between  the  faid  feafts,  and  not  by  one  day  in  f  the  winter. 
£leiyer.]       Mich.  9  Car.  B.  R.  between  Chapman  and  Bell^  per  Jones  and 
Berkley  againft  Richardfon  and  Croke,  this  being  moved  in 
•    arrcft.     But  herein  Richardfon  and  Croke  rely'd  much  upon  the 
verdi£l,  that  it  had  made  the  declaration  good,  being  whether 
it  was  drained  according  to  the  promife,  and  found  for  the 
plaintiff  that  it  was.  J 
£   20a  3       [3.  In  aftion  upon  the  Cafe,  if  plaintiff  declares  that  B.  w  s 
arrefted  at  his  fuit  in  a  court,  and  upon  this  the  defendant,  in 
confideration  that  the  plaintiff  would  at  the  requeft  of  die  de- 
fendant forbear  ulterius  prcfequi  the  faid  B.  the  defendant,  af- 
fumed,  that  B.  flioald  give  fecurity  to  the  plaintiff  for  the  debt 
before  the  next  court,  or  that  he  himfcif  would  pay  the  debt, 
and  avers,  that  he  ulterius  profequi  the  faid  B.  abftinuit,  & 
adhuc  abilinet,  &  abindc  hue  ufque  aliqualiter  abftinec  &  defiiUt. 
This  is  a  ^cod  averment  of  the  performance  of  the, confide  ra- 
tion ;  for  the  word  aliqualiter  in  this  fenfe  and  context  of  the 
words  is,  that  he  abltair.ed  utterly ;  as  Littleton  fays,  if  a  man 
grants  an  annuity  ita  quod  it  iliall  not  charge  his  pcrfon  ali- 
qualiter, hoc  eft,  in  any  fort.  H.  1 1 .  Car.  B.  R.  between  •  Brent 
and  Whi/wick.     Adjudged  per  Curiam  in  writ  of  error  upon 
fuch  judgment  in  Cp\  entry,  and  the  judgment  affirmed  accord- 
ingly.    Intratur.  P.  11.  Car.  Rot  270.] 
Cro.C.  i8#.       [4.  If  a  lea/e  be  made  habendum  a  confeBione  pro  tertmno  ^39- 
6.  C.  but    ginfa  £5*  treckcim  annorum^  this  is  a  leafe  for  the  term  of  93  years, 

words  arc     ^^^  ^^^  ^^^  ^^  *"^  3^  ycais }  but  it  fliall  be  interpreted  to  he 
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l^ogiQta  &  tredecim  annis,  that  Is  to  fay,  93  years ;  for  the  /«-  o^J^oginta  Sg 
/m/w»of  the  parties  appears  to  be  fo-  Mich.  10  Car.  B.  R.  be-  '^'^'^^^^^^ 
tween  Hoopwel!  and   SerU.       Adjudged  per    totam  Curiam  Court  held 
upon  a  fpecial  verdidl  found  in  DcA'on.     Intratur.  Hill.  9  Car.  thit«(houid 

Rot-  •  8<59.]  tf^^:- 

the  common 
firt*oce  for  T3  yean  ;  and  that  ttriecrm  mnd  treficcem  U  all  eate^  and  is  fo  wrote,  enfhQuim  gratia^ 
•ad  ic  bciagone  intire  word  cannot  be  taken  otherwift ;  hut  if  wriaca  as  fcveral  words,  itlhould  b« 
Mhenrifc.    Hopehill  v.  Se^rle.-^— *  Cro.  C  3  8<>.  cites  Rot.  269. 

[j.  If  an  action  of  account  be  brought  de  fepiem  ponderibus^  and 
item  uncus  cer^y  and  judgment  for  the  whole,  this  is  erroneous^ 
for  ponderibus  is  weights,  and  not  pounds ;  ior pondus po$idi  is  a  , 
fontidi  znd  pondui  pondcris  is  a  weight,  and  therefore  as  it  is,  it 
iiinfenfiblc.  P.  11.  Car.  B.  R.  between  Richards  and  Hance. 
Adjudged  per  Curiam,  and  the  judgment  given  in  Exeter  re- 
fcrfcd  accordingly.     Intratur.  Trin.  10  Car.  Rot.  720.] 

[6.  If  a  man  devife  land  to  B,  his  wiicfor  life^  tlie  remainder 
to  C.  in  fee^  and  after  in  a  codicil  thefe  words  follow.  Item  niy 
wli  isf  that  the  /aid  B,  jhall  have  power  ftx  months  before  her 
diotb  to  make  a  leafe  thereof^  the  term  to  be  for  fix  years.  B.  may 
make  a  leafe  for  6  years  at  any  time  before  her  death,'  though 
it  be  not  6  months  before  her  death,  but  one  month,  or  a  week» 
or  a  day,  for  the  time  of  her  life  cannot  be  known,  and  there* 
fore  the  intent  was,  that  fhe  (liould  have  power  at  any  time 
within  6  months  of  her  death,  to  leafe  it  for  fix  years.  P.  13  Car. 
B.  R.  between  Harris  and  Grahame  adjudged  per  Curiam  upon 
a  fpecial  verdici,  for  a  mefuage  in  London.  Intratur.  Mich. 
nCar.  Rot.  370.] 

[7.  \i  condition  of  an  obligation  be.  Whereas  fuch  fhip  is  oui^ 
Vard  bound  in  a  voyage  to  St,  Luca's  in  Spain^  and  from  thence  to 
return  direBly  to  the  port  of  Dover  or  London^  or  any  of  them  ^  within 
tie  realm  of  England^  if^he  obligor  do  pay  to  the  obligee  10/.  wit  fain 
20  days  after  the  firfi  or  next  return  or  arrival^  after  the  date  of  " 
^f  this  obligation^  of  the  faid  fhip  in  the  port  of  Dover  or  London 
^fsrefaidy  or  either  ofthem^  or  in  any  other  part  or  place  within  the 
realm  of  England^  or  elfewhere,  where  fife  Jhall  make  her  right  dif 
charge  from  the  faid  voyage  without  fraud y  then  the  obligation  to 
be  void  &c.  If  the  {hip  makes  voyage,  and  makes  her  return  to 
W  place  out  of  the  realm,  as  at  Venice,  and  there  makes  her 
diicharge,  the  obligor  is  bound  to  pay  the  money,  thoueh  in  the 
beginning  of  the  condition,  it  is  recited  that  he  {hould  make 
bis  return  to  the  port  of  Dover  or  London  in  England,  yet  in 
as  much  as  the  words  are  after  in  the  body  of  the  condition 
more  large,  viz.  or  elfewhere,  though  it  is  faid  (from  the  faid  ^  203  ] 
^^Zh)  yet  it  (hall  be  taken,  that  the  intent  was  more  large 
wan  the  firft  words.  Hill.  14  Car.  B.  R.  between  Harris  and 
Gravenor.  Adjudged  upon  a  demurrer.    P.  14  Car.  Rot.  393*] 

fS.  If  the  condition  of  an  obligation  made  upon  a  marriagt  he, 
diat  if  A.  the  obligor  at  the  requeft  of  B.  who  (hould  be  lu& 
lifci  fivf  iifcnce  tQ  B^  with  his  afient|  to  declare  her  lafi  will^  by. 
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^  ipBep^iiJ  which  Jbe  may  devife  to  vjhomjhe pleafe  too/,  the  fame  \  U  be pmi 
"•  h"  ^^     out  of  the  perfonal  ef  ate  of  the j aid  A,  Hvithin  one  year  after  the  death 
r*   *  St<r^  9f^'  honafde^  then  the  obligation  to  be  void  ;  upon  this  con- 
wUc^tbah  dition  it  (hall  be  interpreted  and  taken,  that  A.  not  only  (hall 
diethiogto  give  leave  to  B    to  make  her  will  of  lo.-^i.  but  alfo  that  if  (he 
o  make  a    gi^csAt  by  the  will,  that  he  will  pay  it ;  for  it  appears  to  be  the 
will,  if  he    intent'of  the  condition,  and  it  is  all  one  as  if  he  faid,  and  *  he 
doth  not      (hall  pay  tlie  fame  &c.  for  it  is  faid,  the  fame  to  be  paid  out  of  his 
^^^ '  ^'"       perfonal  ejiate  bonafde^  which  (hews,  that  it  ought  to  be  paid  by 
•  Foi.  248.   ^^^  bona  fide,  and  within  a  year  after  the  death  of  B.  Mich. 
V      ^     //   16  Car.  B.  R.  between ^i&^ma/i  and  Lilly,     Adjudged  upon  a 
therefore      demurrer  per  totam  Cufiam,  prater  Jones,  who  thought  that 
|^^*|j^**|J*the  words  (hould  be  interpreted,  that  (he  (hall  have  power  to 
andadjudg'd  m^dce  a  will,  and  of  ioqI.  to  be  paid  out  of  .his  perfonal  eftate 
for  the        within  a  year  after  the  death  of  B.  and  that  A.  is  not  bound  to 
Cro*^*  C       P*y  ^^  '^y  ^^  obligation,  but  the  legatee  (hall  have  only  remedy 
597!$.  c.    loritin  the  Spiritual  Court.  Intratur.  H.  15.  Car.  Rot.  1198.] 
|lob.  a  5  3.         [9*  The  words  of  a  diem  clauftt  extremism  to  the  efchca»orarc, 
Quod  per  facramentum  proborum  hominum  diligenter  inquireret 
&  inquifitionem  inde  faAam  nobis  &c.  fub  iigiilo  tuo  &  figillis 
eorum  per  quos  fada  fuerit  (ine  diiatione  mitt  as ;  and  in  the 
conclufion  of  the  office  it  is  thus.  In  cm  us  rei  teftimonium^^/7Ai 
fua  alternatim  appofuerutit ;  tho'  properly  alternatim  imports  in- 
terchangeably, and  then  it  cannot  be  fuppofed  that  efcheator 
and  jurors  fealed  to  one  part,  but  the  cfchcator  to  the  one,  and 
the  jurors  to  the  other  part,  yet  it  is  good  ;  for  it  may  be  true 
that  all  fealed,  and  then  the  addition  of  the  word  alternntim 
ought  not  fo  (lri£^ly  to  be  conlhued  but  that  it  may  be  taken, 
diat  theyall  fealed  both  parts,  the  ^hich  (liall  not  hurt ;  for  the 
words  are  in  the  conclufion,  that  as  well  the  efcheator  as  the 
jurors  figilla  fua  alternatim  appofuerunt,  which  implies, that  they 
(hould  put  their  feals  to  both.     Hobart's  Reports.     Cafe  336. 
Waddingtcn'j  Cafe  rcfolved.] 
fity.  17%,  f*^'  If  by  a  charter  party  the  oUTicrs  of  the  fliip  hire  the 

s.  C.  Mol-  (hip  for  a  certain  voyage  to  the  merchants  &c.  and  the  mer- 
loy  »S9-;—  chants  covenant  on  their  part  to  caufe  the  fhip  to  return  into 
Arg.  Show.  ^^^  '*^^*'  Thames  within  a  certain  time  (periculis  fe"  cofualitatibas 
3*2.  in  mariuwy  Anglice,  dangers  of  the  fas^  exceptisj  And  after,  in 
Cafe  of  the  voyage,  and  within  the  faid  time  of  the  return,  the  fhip 
Leaendra^    ^^  taken  upon  the  fea  per  homines  bcllicofos  modo  gucrrino 

Comb,  arraiatos  to  the  merchants  unknown,  againft  the  will  of  the 

56.  It'itu     merchants,  their  faftors  and  affigns,  &  ab  inde  hue  uTque  per 

B.  R^  S*P    ^°^  detentafuit,  per  quod  they  could  not  return  it  within  the 

but  no  judg-  river  Thames  within  the  time  mentioned  in  the  covenant.   Tins 

mcnt.  Bar-  is  an  impediment  within  the  exception  ;  for  thofe  words  intend 

*i^j4.^***'   as  well  any  danger  upon  the  fea  by  pirates  and  men  of  v?ar^  as 

dangers  of  the  fea  \yy  fbipwreck^  tempefl^  or  fuch  like ;  and  fo  is 

the  common  acceptance  of  the  words  among  merchants  upon 

charter  parties.    Mich.  24  Car.  B.  R.  between  Pickering  eaed 

Barhley^  adjudged  upon  a  demurrer,  in  which  divers  merd^ants 

irere  heard  in  Court  for  the  interpretation  of  the  words,  and  the 
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pn£^ice  of  the  merchants  in  the  Court  of  die  policy  of  afliirance ' 
'  and  otherwife,  who  all  agree  that  it  extends  in  their  contracts 
and  bargains  by  their  common  acceptance  to  fuch  dangers  upon 
the  Tea  by  pirates  and  men  of  war.     Intratur.  Fafch*  14  Car. 
Rot.  154.] 

11.  Where  the  words  are  dubious  they  ought  to  be  taken  in  [  204  3 
fuch  fenfe  that  no  wrong  be  done  \  and  the  law  more  regards  a 

lefs  eftate  by  right,  than  a  greater  cftate  by  wrong.  2  Lev.  155. 
Arg.  Hill.  27  &  28  Car.  2.  B.  R.  in  Cafe  of  Piggot  v.  the  £.  of 
Salifbury. 

12.  Common  ufage  and  reputation  (hall  direB  the  intendment 
of  the  parties^  as  in  giving  or  felling  a  barrel  of  beer,  the  barrel 
is  not  given  or  fold,  but  the  beer  only  \  but  otherwife  of  a 
hogOiead  of  wine.  Savil.  124.  Mich.  32  ^  33  Eliz.  in  Cafe  of 
Matthew  v.  Harecourt. 

*  13.  Verba  defuturo^  or  in  future,  (hall  be  taken  futurely  when 
they  refer  to  a  future  aft,  otherwife  when  they  refer  to  a  pre- 
fent  refolution.  Cro.  £.  306.  Mich.  35  &  36  £Iiz.  B.  R.  Bur- 
ton v.  (JowelJ  als.  Gamell. 

14.  Verba  ^tquivoca  \^  in  dubio  poftta  intelliguntur  in  digniori  isT 
potenliori  Jen/u,  6  Rep.  20.  Hill.  38  Eliz.  B.  R.  in  Gregory's 
Cafe. 

15.  A.  grants  a  rent -charge  to  B.  to  ifTue  out  o/tie  minor  of 
N,  and  out  of  all  his  lands  in  D,  and  E.  in  the  county  of  K»  belong'^ 
ing  or  appertaining  to  thefaid  manor.  This  (hall  be  taken  to  ex- 
tend to  the  land  occupied  in  the  manor,  tho'  it  is  not  parcel  of 
it  I  per  three  Judices  againft  Popham.  Brownl.  184.  Mich. 
3  Jac.     Crate  v.  Moor. 

16.  Grammatical  conftru£tion  of  a  word  was  wav^dy  and  the 
word  adjudged  to  fignify  in  law  according  to  the  common  re- 
ceived fenfc  of  the  word.  Lane  11.  Arg-  Mich.  3  Jac.  in  Cafe 
of  Brett  V.  Johnfon. 

17.  For  the  interpretation  of  .words  there  are  two  grounds* 
ift.  U  the  fecoml part  contradiHs  thejirfi^  the  fecond  part  (liall  be 
void.  ad.  li  the  fecond  pari  expounds  the^f^y  both  (hall  (land; 
per  Doderidge.  Arg.  Roll.  R.  376.  Pafch.  14  Jac.  B.  R.  in  Cafe 
of  Berry  v.  rerry. 

18.  When  a  deed  is  doubtful  in  conftruftion,  the  meaning 
maft  be  gathered  from  all  the  parts  of  it^  but  yet  that  is  tyed  with 
two  cautions,  that  it  be  not  againft  any  thing  expre(red  by  the 
faid  indenture,  but  only  in  cafe  where  it  is  doubtful.  Winch.  92. 
Arg.  Trin.  22  Jac.  C.  B. 

19.  Words  of  relation  will  never  controll  that  which  was  cer- 
tainly put  down  before  j  per  Winch.  Winch.  93.  in  Cafe  of 
Trenchard  v.  Ho(kins. 

20.  A.  has  three  daughters  B.  C  and  D. — A.  promifed  R.  to 
give  lunv4n  marriage  with  D,  as  much  as  he  gave  in  marriage  with 
any  other  of  his  daughters*  A.  gave  with  B.  to  one  H.  100/.  and  a 
bond  of  loa/J^'to  pay  the  faid  H.  50/.  more  at  three  months 
end  after  his  deceafe,if  the  faid  fi.  or  any  iiTue  of  her  body  was 
then  living.  Some  held  that  the  promifc  extended  only  to  money 

prefently 
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prefently  given,  and  not  to  the  bond,  others  t  contra ;  but  all 
agreed  li  it  extend  to  the  ionJy  it  ought  to  have  been  averred, 
that  D.  or  fome  of  the  liTue  of  her  body  were  alive,  and  not  that 
B.  and  the  iflueof  her  body  were  alive.  Cro.  Car.  i86.  Pafch. 
6  Car.  B.  R.  Cule  v.  the  Executors  of  Thorne. 

21.  The  words  modo  &  dummcdoy  tho'  generally  taken  con- 
ditionally, yet  have  been  always  before  conftrued  as  an  admo- 
nition or  caution  in  granting  of  licences  to  hold  a  fecond  benefice 
&c.  and  there  to  avoid  a  multitude  of  inconveniencies  from  a  different 
conflruclion^  adjudged  that  it  ihall  not  now  be  conftrued  as  a  con- 
dition, but  as  it  had  been  ufually.  Cro.  C.  475.  Trin.  13  Car. 
B.  R.  Dodfon  v.  Lynne» 

I  Ler.  294.       22.  Claufes  in  company  are  to  expound  one  another.  Vent.  91. 

fcAHCAK     rj,  jj^^  ^2  Car.  2.  B.  R:  Lion  v.  Carew. 

V.  Cark. 

$«  C.  Hob.  275.  Clanrickaro's  Cafe. — %  Vern.  325.  S.  P.  Richards  v.  Lady  Bcrgarcnoy. 

23.  Words  tho'  never  {o  joint Jbnll  be  taken feverally  where  thcv 
have  a  diftincl  fubjeft  matter  to  work  upon  j  per  Holt  Ch.J. 
Arg.  3  Ch.  R.  126.  Orby  v.  Ld  Mohun. 

24.  Several  words  are  void  where  they  would  work  on  a  joint 
interejl^  and  joint  words  are  void  where  they  would  work  on  a 
feveral  intercft  5  per  Holt  Ch,  J.  Arg.  3  Ch.  R.  128.  cites 
5  Rep.  1 8.  Slingfby's  Cafe. 

C  ^05  ]  25.  The  words  {heirs  of  the  body)  cannot  in  the  fame  claufe  be 
conftrued  words  of  limitation  as  to  lands,  and  of  defignation 
of  the  perfon  as  to  goods.  2  Vern.  325.  Mich.  1695,  Richards 
V.  Lady  Bergaveuny. 

26.  Where  a  matter  is  eapable  of  different  meanings^  that  fliall 
be  taken  which  will  fupport  the  declaration  or  agreement,  and 
not  the  other  which  would  defeat  it.  i  Salk.  325.  Trin. 
2  Annae,  B.  R.     Wyatt  v.  Aland. 


See  Condi-  ^£)^  Copulativc  and  Disjun^ive ;  where  they  are 
ijoveaants.  oiie  Scntencc^  and  where  feveral.. 


Codb.  445-  [[i.  T  F  A.  covenants  with  B.  upon  reafonable  requefl  to  him  made 
exatilyS."p^  ^Y  ^'  *°  furrender  certain  land^  and  all  his  interefi  in  it  to 

B>  and  alfo  to  permit  andfuffer  B.  to  take  the  profits  of  the  land  faV, 
in  this  cafe  the  requefl  does  not  go  to  the  taking  of  the  profits, 
f     ^   ■  V  but  only  to  the  furrender;  fo  that  he  is  bound  to  fuflTer him  to 
♦  FoK  149-  take  the  profits  without  requeft,  tho'  ♦,  theie  is  but  one  verb 
which  goes  to  the  v/hole :  but  if  he  had  been  to  furrender  upon  re- 
quefl;, and  alfo  to  permit  him  to  take  the  profits,  there  it  had  been 
more  clear.  P.  7.  Car.  in  the  Exchequer  Chamber  between  Ztmms 
and  Smith f  per  Curiam,  upon  writ  of  error  upon  judgment  in 
B.  R.  feems  e  contra :  but  afterwards  (to  wit)  Tnn.  7  Car.  or 
Mich.  7  Car.  per  Curiam  refolve^  and  adjudged,  that  the  requeft 
was  not  ncccflary  as  to  the  taking  of  tlie  profit:r>  and  the  judg- 
ment 
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ment  given  in  B.  R.  accordingly  upon  a  demurrer  now  aflirm'd 
per  Curiam.] 

[2.  li^Uafe  for  years  be  made  to  A*  determinable  upon  the  lives 
eJB*  C  and  D.  and  after  B.  diesy  and  then  A.  afligns  to  £.  and 
after  £.  by  indenture  reciting  the  faid  leafe,  and  the  death  of  B. 
and  the  alfignment  to  him  oy  this  indenture,  now  afligns  the 
term  to  F.  and  covenants  with  him,  that  he  himfelf  is  lawfully 
poflefled  of  all  the  premifles  of  a  good  and  fufEcient  edate,  for 
the  reCdue  of  the  faid  term  then  to  come,  if  the  faid  C,  and  D. 
or  either  ofthemfhall  happen  fo  long  to  live^  and  they  the  faid  C  and 
2).  are  yet  in  full  life  ;  tho'  the  words  are  not  and  (that)  the  faid 
C.  and  D.  are  yet  in  full  tifey  yet  it  is  implied  by  the  words,  and 
it  ought  to  be  a  feveral  covenant,  or  otherwife  this  lad  part  will 
be  void  and  to  no  effcft.  Trin.  1 1  Car.  B.  R.  between  Bafkett 
and  ^cGtty  adjudged  upon  a  demurrer,  in  which  the  breach  was 
affign'd,  becaufe  C  ivas  dead  at  the  time  of  the  afftgnment  made  to 
him,  and  the  word  (that)  was  added  to  the  other  words  in  the 
declaratibn,  and  the  defendant  demanded  oyer  of  the  indenture 
which  was  entered  in  haec  verba  in  which  the  faid  word  (that) 
was  not ;  yet  becaufe  it  nvas  no  more  than  the  law  implied^  it  was 
adjudged  good.   IntratUrP.  11  Car.  B.  R.  Rot.  221. 

3.  If  A.  upon  a  marriage  intended  by  C.  his  fon  with  B.  co^  Cio.  c«r. 
venants  with  D.  to  ftand  feifed,  and  to  make  other  conveyance  of  49S-  S-  C- 
certain  land  to  the  ufe  of  C.  for  life,  and  after  to  B.^r  her  join'-  ^^c.\wl 
turefoT  life,  and  after  two  other  ufes  to  their  iffue  &c.  and  of  other  fays  it  wat 
land  to  the  ufe  of  himfelf  for  life,  and  after  to  C.  for  life,  and  *«  Cafe  o£ 
after  to  the  iflues  &c.  as  before.    And  then  A.  covenants  modo  ^l^LituRcp. 
&  forma  fequentibus,  videlicet,  Praediftus  A.  pro  i^  non  ohfante  1%^,  marg. 
aliquo  aBufive  re  per  ipfumfaElo  in  contrarium  tempore  ftgillationis  of  Cafe  ot 
isl  deliherationis  indenture  pnediB^t  fahat  ^  fuit  legitime  Jeifit  us  ac  ^^'ffjl^f,^ 
ufque  tales  bona  &f  fujfficientes  convenientia  fs*  affiirancia  in  lege  diei  S.  C. 
prent  faBa  £5*  legitime  execute  ut  fupradiElum  eftfleteret  b*  ejfet  which  the 
feifiius  de  pramiffisfibi  ilf  haredibus  fuis  in  feodo  fimplici  abfque  aliquo  f    2o6    ] 
gefierey  Angliee,  manner,  condition,  defeafance,  mortgage,  limi-  f^"*^^^ 
tzifoviy Jive  potejlat is  revocationis  mutare  [vel]  permutare  eadem ;  ac    *  ^^^ 
infuper  quod  diBa  terra  isf  pramijpiy  praantea  iimitataprojunflura 
dJHs  B,  a  tempore  decej/us  pradiSii  A*  pro  55*  durante  termino  vita 
£B^  B.  continuarenty  remanerent  53*  forent  eidem  B.  fe*  ^JJignatis 
fuispleni  (ff  clari  annul  yaloris  200 1.  ultra  &  prater  omnia  onera 
filutiones  exitus  ^  reprifas  quacunque.   In  this  cafe,  tho*  this  bears 
a  fcmblance  of  being  a  covenant,  becaufe  the  words  of  cove- 
nant are  but  once  named ;  and  tho'  it  is  faid  at  the  beginning, 
that  he  covenants  in  manner  following,  and  tho'  the  word  et 
couples  all  together,  yet  the  lajl  part  touching  the  iuilue  is  an  ab^ 
filute  feveral  diftinB  covenant  ofitfelfy  fo  that  if  the  land  limited 
for  the  jointure  be  not  of  the  value  of  200I.  a  year,  tho'  it  is 
not  by  any  a£l  of  himfelf,  yet  he  has  forfeited  his  covenant,  be- 
caufe it  is  ufual  in  cafe  of  jointure  to  covenant  for  the  value, 
and  {q  fubje3a  materia  explains  it,     Alfo  it  appears  throughout 
the  deed  to  be  the  intent  of  the  pat  ties ;  for  it  is  not  ufual  to  co- 
renant  that  the  value  is  iucb  notwithltanding  any  zQ.  done  by 

himfelf  \ 
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Kimfclf ;  for  then  it  would  be  of  no  effcft.  P.  14  Car.  B.  R- 
between  Hughes  and  Bennett  adjudged  upon  a  demurrer.  In- 
traturTrin.  13  Car.  Rot.  1536.] 

[4.  Upon  a  Conveyance  of  land  made  by  A.  to  B.  if  A.  covf» 
Hants  that  he  tsfeifed  of  a  good  and  indefea/ible  efiate  in  fee  ^  and  that 
he  has  good  pvwer  to  convey  it  to  B.  according  to  the  indenture  not* 
^*°S*  C*''  with/landing  any  aB  done  by  hinty  this  laft  claufc  and  covenant 
Trin.  li  ftall  not  Tcftrain  the  firfl  claufe  of  the  covenant,  fcilicet,  that 
jac.inC.B.  he  has  a  good  and  indefeafible  eftate  in  fee  notwithftanding  any 
-  h^w^b^Ho'  *^  ^°^^  ^^  Vi^^y  but  It  is  abfolute  and  general ;  becaufe  the 
bcrt  Ch.  J.  general  method  of  conveyances  is  to  make  it  fo,  and  the  one  co- 
aodjoaeij.  vcnant  independent  upon  the  other,  and  feveraL  B.  R.  be- 
that  this  IS  f^.g^jn  gij.  Q^  Trettchard  and  Ho/kins^  adjudged  per  Curiam^  as 

«U  one  CO-  -^  r  -j  i  -/         »       J      &        r  > 

vcoant,  but    thc  Court  now  laid.J 

button  apd 

Winch.  J.  held  that  they  were  federal. -^S.  C.  argued  by  counfcl.     Litt.  Rep.  62.  6;.  i3c.  and 

Mich.  4  Car.  by  the  Ca^rt  of  C.  B.  Ibid.  10;.  when  the  whole  Court,  vu.  Yelvenoa,  Harvey 

and  Huttoh  ].  and  Richardfon  Ch.  J.^held  that  all  was  one  abfolute  covenant. S.  C.  cited  Sid. 

%%%,  in  Cafe  of  Ga:nsford  v.  Griffith;  and  'tk  there  faid  that  true  it  is  thacthe  fame  was  fo  ad- 
jud^  in  C.  B.  but  that  a  writ  of  error  >y43  aftarward^  brought  in  B.  R.  where  it  was  held  by  Joacit 
and  all  the  other  Juftices  except  Whitlock,  that  the  judgmefM  be  refers'd ;  but  it  was  faid  that  no 
reverfal  was  enteTd  (  and  thercfofe  the  Reporter  adds  a  quaere. 

Covenant V^<»/  be  ^uasfeifeJ  in/tf^  norwUbfiandin^  any  mEi  done^  mnd  that  the  landf  twfrr  rf  the 
mtOMUai  vaff^ of  '.00/.  in  this  cafe  the  words  (nctxuiihjiamdittg  ^c.)  cannot  be  applied  <o  the  C9ire- 
naot  concerning  the  value,  becaufe  they  were  plac'd  in  the  middle  of  the  fentence.  Saund.  6d..ia 
Cafe  of  Gainstorth  t.  Griffith,  cites  Cro.  Car.  iq6.  Crayford  v.  Crayford,  and  495.  Hu|^hea 
V.  Beanct. 

[5.  In  an  indenture  between  A.  and  B.  it  is  recited,  that 

where  B.  by  other  indenture  dated  &c.  had  afligned  to  C.  a 

meiTuage  &c.  Now  this  indenture  MatnefTtfth,  that  B.  covenants 

that  he  or  D.  his  brother  wi//  deliver  to  thc  faid  C.  or  in  his 

abfence  to  E,  at  his  fliop,  a  terrar  of  the  premijjes  ,•  and  of  the 

truth  theredf  ad  optimam  eorum  peritiam,  upon  requeft  made  to 

them  by  the  laid  C.  would  .tnke  their  oath  before  a  Mafter  in. 

•  Condition  Chancery  ♦;  and  alfo  ivmld  deliver  to  one  W*  fafely  to  be  kept  to 

thtt  huf.      the  ufc  of  the  faid  B.  and  C.  the  original  demife  whereof  he  then 

^*if^  befn    ^^^^  *  copy,  the  which  demife  ihouid  be  ihewn,  with  the  ailent 

leffecs  for    of  both  parties,  or  as  ncceffity  (hould  require  &c.     Tho'  in  this 

life  of  land,  e^fe  they  are  not  bound  to  make  an  oath  of  the  truth  of  a 

^^fi^  ^T"*  ^^^^^  without  requeft  made,  yet  he  is  bound  to  deliver  thc  ori- 

jtra'^grrat    giual  dcmifc  Avithout  rcqucft ;  for  the  requeft  docs  not  refer  to 

tbf  ccfti  of  this,  but  to  the  firft,  as  appears  by  the  coherence j  and  putting  the 

^^{ifr^fbat  ^^^^^J^  among  the  covenants ^  and  not  in  the  beginning  or  end.     P. 

^thfyjb'iuid    15  Can   B.  R.    between    Zmith  and  Garbutt^  adjudged  per 

levy  a  fine  if  Curiam,  upon  a  demurrer^  where  it  was  pleaded  that  there  was 

[  207    ]  not  any  requeft  made,  and  the  breach  aflign'd  for  not  delivery  of 

•/i/rWi,  the  original  demife.     Intratur  Hill.  14  Car.  Roc.  loci.T 

vhich   fhty  o  ^,  •'J 

alfo  had  for  their  lives,  f  a  ftranger^  and  at  their  charge.  Obligor  pleads  that  hufband  and  wife 
ofTsr'd  to  levy  the  fine,  if  the  ftran^er  to  whom  the  fine  was  to  be  levied  would  bear  the  char^M. 
OMi^ee  demurr'd;  and  adjudged  for  thc  plaintiff,  becaufe  the  levying  the  fecond  fine  has  no  re- 
ference to  the  firft ;  for  they  are  two  difiiiSfentences^  and  the  words  (and  alToj  make  them  lb. 
Brownl.  94.  Pafch.  5  |ac.  Hollingworth  ».  Huntley.. 

And  where  [6,  If  A.  be  bound  to  B.  by  obligation^  whereof  thc  condition 
in   futh      ;    ^^^  where  they  have  fubmittcd  tl.^mfelvcs  to  thc  award  of 

calc  It  was      '     *  '  1     o 
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J.  S.  that  if  A.  (lands  to  and  performs  the  award  of  J.  S.  ita  pTetdeJOiat 
quod  the  award  be  under  the  hand  arid  fcal  of  the  arbitrator,  ^^,JJ^*. 
znA  delivered  to  either  ofthcfaid  parties  before  fuch  a  day,  then  eJ  /•  tbt 
the  obligation  (hall  be  void.     In  debt  upon  this  obligation,  if  t^i^fV^ 
defendant  pleads  no  award  made,  and  plaintiff  (hews  the  award,  !?  ,^  ^ 
and  (hews  that  the  award  was  delivered  to  the  plaintiffs  but  does  ftnd^nn^ 
not  allege  that  the  award  was  delivered  to  the  defendant,  it  ^"^  «•*  '• 
is  not  good,  becaufe  here  the  words  (to  either  of  the  faid  par-  J^^  *^^^ 
ties,  in  Latin  utrique  partium)  ought  to  be  interpreted  to  hothpar^  upw  de- 
ties.   Trin.  i6  Car.  B.  between -oi/w^// and  Wor^edge^  adjudged  mufrergaYc 
npon  demurrer.    Intratur  Trin.  i6  Car.  R.  i^tfnftth 

Roger  Ward  attorney  for  HolwelL]      pUintiff,  * 

and  held 
that  the  word  (atenjue)  is  fometimes  to  be  tmken  Ji/aetivt ;  as  where  ntfo  er  three  are  boumd  ta  « 
bood,  et  utrumqtu  eorum ;  which  makes  the  obligation  feveral :  and  fometimes  coiUHive^  as  ia 
the  prefeat  cafe  ;  and  this  depends  upon  the  fubjeft- matter,  fo  that  a  reafonable  conftrudtion  bo 
]iude»  et  uteviterur  abfurdum.  Now  in  this  cafe,  as  ea^h  of  thf  parties  is  fubjed  to  the  penally 
aad  danger,  it  is  reafonable  diat  the  award  ihould  be  delivered  to  each,  in  order  that  they  may  be 
ibic  to  periorm  it.  It  wa^  likewife  held,  that  there  being  t%vo  of  one  party^  the  delivery  to  one  ef 
tbem  in  this  cafe  was  not  fufficient ;  for  party  is  to  be  intended  of  an  intire  puny,  and  one  is  as  mooh 
within  the  penalty  and  danger  as  the  other.  $  Rep.  103.  Trin.  43  Eiix.  B.  R.  Hungate's  Cafe.** 
It  ottgbc  to  have  been  delivered  ommiiut  parti^ui.  Cro.  E.  %iy  S.  C.  Huntage  v.  Meafe  and 
Smith.— Mo.  641.  S.  C. 

«  _ 

7.  In  trefpafs  if  plaintiff  declares  ^are  defendentes  apud  D.  Th*««  <»** 
tlaufumfuum  fregerunt  ^  intraverunt  {5*  folum  querents  adtunc  Jf  "^'^j  }\ 
&"  ihidem  ejfoderunt  {5*  mille  care6latas  foU  ad  valentiam  lo/.  (5*.  thatby^ir- 
100  pecias  tnaheremii  ipfius  querentis  ad  valentiam  200  /.  adtunc  £5*  tue  of  the 
iHdem  inventas  ceperunt  tsT  afpcrtaverunt  i^c.    Tho'  it  is  not  faid  ^J"!^"J^ 
that  the  miJle  careffata  foli  were  provenientes  of  the  faid  digging  querentis) 
rf  the  land ;  nor  is  it  dircftly  faid  thit  the  mille  careflats  foli  {j"  to  aJL 
were 
(hall 

pofed  between  the  foil  and  mahcremium,  and  the  words  (ipiius  Muis. 
querentis)  come  immediately  after  the  maheremium,  and  before  cSrdKfS. 
the  words  (ad  valentiam)  fo  that  the  words  (ipfius  querentis)  15.  s.  C. 
feem  to  be  rcftrained  to  t^c  timber,  and  not  to  extend  to  tlic 

.  foil,  yet  becaufe  all  come  under  the  words  ceperunt  Jff  ajporta^ 
verunt^  it  is  good  enough ;  and  fo  the  words  (ipfius  querentis) 
(liall  have  reference  as  *well  to  the  foil  as  tJje  timber,  Trin. 
23  Car.  B.  R.  between  Barret  and  jf»h}fon^  adjudged,  it  being 
mo\'cd  in  arreft  of  judgment  upon  a  trial  at  bar,  whicb^  concern- 
ed the  haven  of  Yarmouth  in  SufFolk.  Intratur  Hill.  2a  Car. 
Rot.  561.3 

8.  Pracipe  quod  reddat  of  the  manor  of  D,  and  5.  and  bfthreo 
houfes  and  20  acres  of  landy  i  o  acres  of  meadow^  and  40  acres  of 
pnfure  in  A.  B.  and  C.  And  per  Cnr.  it  fliall  not  be  intended  ' 
by  the  copulative^  that  the  manors  are  in  A.  B  and  C.  but  that 
they  ZTC  vills  by  themfelves,  and  that  the  houfes  and  land  lie  in 
A.  B.  and  C-    or.  Relation,  pi.  47.  cites  14  E  4.  7. 

9.  Debt  upon  bond  for  performance  of  covenants  in  an  in-  Saund.  j8. 
denture  'f  one  was,  that  the  indenture  of  lead  at  the  time  of  the  af  ^j^  ^'  \y 

Jgnment  is  a  good,  true  and  indeffo/ibU  Uafe,  and  thai  (the  cove-  G^iiia. 

nanteej 


ut 


le  lana ;  nor  ts  ic  oireciiy  laia  inac  inc  mine  carectars  ion  v*^*  ^^  <">• 

the  foil  of  the  plaintiffs  vet  upon  the  whole  the  declaration  Js^jj/^"" 

be  (o  taken :  for  tho'  the  words  (ad  valentiam)  are  inter-  jocc  t,*^' 


»o  R  T  H       nzTitct)  Jball  enjoy  {5V.  without  the  left  <^  interrttpttonrf{xiit  core- 
%  H-'tad  ^*'^'<^'^)  ^^  any  claiming  from  i  by  J  or  under  him.     Tiic  queftion 
judgment      waS  whether  {indefea^le  teafe)  ih:Lll  be  conftrued  •  as  a  diftinft 
for    the       feiitence,  or  with  reference  to  the  laft  words,  (without  the  in» 
piamtin.       fgrruption  ofl^fc)  the  Court  upon  feveral  arguments*  inclined, 
HtmEie)       ^^^*  ^^  ^^^  words  do  not  mitigate  or  qualify  the  firft,  but  are 
diftinft  claufes,  tKo'  they  allowM  the   rule,  that  reftraining 
words  at  the  beginning  or  at  the  end  of  the  fentcnce,  fliall  go- 
vern the  whole  5  but  here  they  are  as  diftinft  as  the  laft  words  ; 
(that  he  fliall  enjoy  it  without  the  lett  or  interruption)  cannot 
without  impropriety  of  fpeech  be  applied  to  the  firft  claufe  of 
(indcfeafible  Icafe.J  Sid.  328.  Pafch.   19  Car.  2-  B.  R.  Gaxhf- 
forth  V.  Griffith. 


^".^mI*")  (^)  ^^^^'^'^^^    I"^  what  Cafes  they  ought  to   refer 
p».  3. 4-  9-  to  the  next  Antecedent. 

[i.  T  F  A.  be 'bound  in  an  obligation,  whereof  the  condition  is, 
''•  thai  he  and  B.  his  wife  will  levy  a  fine  of  fuch  land  to  C, 
and  Z).  and  their  heirs y  and  at  their  cofts  and  charges.  This  word 
{and)  niakes  a  new  fentcnce,  and  fo  the  obligor  is  bound  to  do 
two  things,  fcilicet,  to  levy  a  fine,  and  to  levy  it  at  his  own  cofts 
and  charges,  and  not  at  the  cofts  of  the  conufees,  and  fo  thofe 
words  do  not  relate  to  the  next  antecedent,  li.  4.  Ja*  B.  R. 
per  Curiam  ] 

[  2.  If  in  the  county  of  N*  be  the  pari/b  of  Roady  and  in  this  parijh 
is  a  vill  caird  Roady  and  another  vill  calPd  Affony  and  four  boufes 
of  another  vill  calFd  Hartwell  in  this  parijb  of  Road  affoy  and  uic 
King  grants  to  another  the  manor  of  Hidey  and  all  the  lands 
thereto  appertaining  in  parochia  de  Road,  (5*  omnes  decimas  in 
tenura  de  IVahe  uupcr pertinentes  monafierio  Sanili  Jacobi  in  Road  (^ 
Aflony  Isfpmnid  terras  redditus  ts*  hareditatnentain  Road  pradiSa^ 
and  die  King  had  not  any  land,  tenement'  or  hereditament  in 
the  pari(h  0?  Road,  but  thofe  before  granted :  it  ktms  that 
Road pradiSlc:  fliall  not  have  reference  to  Road  the  vill  the  next 
antecedent,  but  to  the  parifli,  and  fo  the  tithes  which  the  King 
had  in  Hartwell- witliin  the  parifli  fliall  pafs;  for  Road  the 
parifli  was  only  named  before  by  itfelf,  for  Road  the  viU  was 
named  with  Afton,  and  fo  prxdifta  fliall  not  have  reference  to 
it.  Mich.  38,  39,  El.  B.  R.  between  Farmer  and  Wixe.  But 
dubitatur.] 
— •BrMml.       3.  If  a  man  by  obligation^  dated  6  April  1 2  Ja.  be  bound  to  pay 

iw.  116.' hi  '^''  ^^  ^^'*  ^^y  ^f  "^P^^^  ^^^^  ^f^^ng  ^^  date  hereof  thofe  mo- 
nurg.  cites  nies  are  not  payable  tiQ  April  13  Ja.  for  the  (next  ending) 
S.c.bythe  fliall  refer  to  the  month  of  April,  not  to  the  28th  day.  HiiK 
^cir!*^  12  Ja.  B.  between  Road\x\A  Abingdon y  per  Curiam.  Contra 
fayt,  the  Mich.  X3  Ja.  B.  between*  Price  and  Coe  adjudged^  the  intent 
bond  was  /a  of  the  parties  being  found  to  be  fo.1 

fay   100/.  - 

tlHi^h  Navtmbee  mxi  tMfulng^  andtufodkr  100/.  die  tUxt  December  emfuhi \  and  ^j«4ced  that 


tliefirft  looL  fliall  be  paid  th^iqthday  of  the  fame  Noveml>er«  and  that  the  fMent  of  the  party 
appeared  bj  the  appmntuent  of  the  fccond  flymeat  of  zoo  1. 


of  the  parties,  iVlich.  21  Jac.  B.  R.  adjudged  between*  Pref-  An  obiiga- 
rM  and  Gwinn.     ?•  21  Ja,  B.  R,  per  Curiam,  between  f  Bulk''  5°f,,^,^ 

and  the  con- 
dirioa  wat  to  pay  %'>l,  tie  iitb  day  of  May  next  enfuiftg\  It  was  adjudged  that  this  fhall  he  m- 
teoded  the  nexr  nth  day  of  the  fame  May  in  which  the  obligation  was  made,  and  not  the  aext 
May,  and  month  of  May  following,     z  Roil.  Rep.  25^.  Mich,  io  Jac.  B  R.  Anon. 

A  bond  was  dated  in  March ^  to  be  paid /uf>er  vicrfifltum  odavum  d'i*m  Martli  prox,  r  '^ 

JfjutHtem.    It  was  argued  that  fequentem)  refers  to  the  davi  which  Hiail  be  undenlood  L     ^^9    J 

of  the  fame  month  j  and  that  if  it  had  been  f/e^tienth)  then  it  had  refcrr'd  to  March,  and  fo  it  had 

keen  payable  the  next  year.     But  the  Court  was  of  opinion  that  it  ihould  be  undeiliood  the  euwm 

rtntwwttb.     i  Mod.  iia.  pi.  8.  Pafch.  26  Car.  z.  B.  R.  Anon. 

Bta  tho'  a  bond  dated  5  MarcJi,  conditioned  to  pay  20I.  the  :b^th  March  next,  (hall  refer  to  the 
day,  aui  not  to  the  month,  yet  fuch  a  conftruAion  (hall  nevrr  be  made  to  io/e  a  debt,  deilroy  an  /«<- 
dlQment,  or  vacate  ^  judgment ,  but  only  when  'tis  in  maintenance  of  them.  Per  Cur.  a  Show.  i6o« 
Pafch.  33  Car.  2.  B.  R.  The  King  v.  Forbis. 

[5.  But  if  it  be  found  that  the  intent  ivaSy  that  ti  JbotM  be  r^-  S.  P.    If 
ferrd  to  the  month  the  Court  fhall  judge  fo.     Held  in  die  Cafe  ^^  *^*'^"7- 

^  f  n    11  1        1  JO  ftanccs  of 

OlBulklef.J  their  agre«. 

ment  had 
ken  found,  and  that  it  was  intended  to  be  May  twelvemonth  following,  per  DcNieridge  and  Haugh- 
lon  J.  Bat  per  "Lea  Ch.  J.  (nextfoHwfing\  ihall  not  be  referr'd  to  May  next  following,  unlefs/cw^ 
matter  in  the  fame  deed  miglit  be  Ihewn,  and  not  a  collateral  arreement  found  by  the  juiy,  nor 
aay  eoiUteral  deedn  Cro.  j.  677f  67S.  Trin.  20  Jac.  Rot.  32.  S.  C.  by  the  name  of  Bucidey 
V.  Guilbank. 

[6.  In  a  trcfpafs,  if  the  platntiflF  counts  ^lare  claufum  fuum 
freglt  vocatum  G,  abutting  upon  the  land' of  A,  iffc,  in  D.  wherQ 
the  ufe  is  to  count  Quare  claufum  f regit  in  D.  vocatum  &c. 
yet  the  other  is  good,  and  D.  iliall  have  reference  to  the  clofe. 
*W-  3^-  33  E^'  B,  R.  Dtik/j  Cafe  adjudged.  "Tor  the  clerks  fay, 
that  their  form  is  both  days.] 

[7.  If  the  condition  of  an  obligation  to  perform  an  award  be 
with  fuch  claufe,  fcilicet,  fo  as  the  fame  award  be  made  on  this 
Jtde  the  itb  day  of  July  before  4  o^clock  in  the  afternoon  of  the  fame 
day  l5c.  here  the  laft  words  (fcilicet  before  4  o'clock  in  the  after- 
noon  of  the  fame  day)  (hall  not  be  referr'd  to  the  8th  day,  but. to 
the  day  before  the  8th  day,  and  fo  the  arbitration  ought  to  be 
made  oefore  the  8  th  day,  or  other  wife  is  not  good.  And  by 
this  interpretation  ^11  the  words  ihall  (land  where  otherwife  tho 
firft  words  fhall  be  void.  Pafch.  42  £1.  B.  R.  adjudged  Mayor  r. 
Browne.] 

[8.  If  the  Queen  recitine  two  feveral  leafes  made  by  her  the  f  *^  ^ 
18  &  19  El.  malces  a  leafe  of  the  fciteofthe  manor  of  D,  isfc.  and  Fol.  252. 
of  the  perquifiies' of  the  Couriy  which  were  not  leafed  before^  tp  Coiti- 
mcace  pill  expirati^nem  &  furfum  redditionem  of  the  faid  two 
feveral  Jeafes,  reddendo  inde  txtunc  annually  78 1.  in  fornm 
f#«)uciiti,  videlicet,  36 1.  for  the  fcite  and  61.  for  the  pcrqaifitcs 
fcc.  aad  refctvet  fcvetal  other  fevcrd  rents  4ipon  the  determi* 

natioa 
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nation  of  the  fcrcral  Icafcs.  Tho*  th^  rent  for  the  perquifiiei  ie 
payable  prefentljj  yet  the  rejtduejhall  not  be  payable  prefently  by  the 
word  [extune)  H.  7  Ja.  B.  R.  between  Hall  and  Feram  per 
Curiam.  For  the  word  [inde)  refers  to  the  whole,  and  makes  the 
rent  payable  when  every  leafe  commences.] 
Brewnl.  7fi.      [p.  If  D.  be  obliged  in  40 1.  to  M.  the  condition  of  which  is  ta 

wpJTtf  5*r  P^y  ^^^-  ''A''*  '^^  ^3^  ^f  OBobcr  folloiving  {if  Gilbert  Rocket  he 
bel4  that  then  living)  and  that  he  before  20//7  O&ober  levy  afine^  and  fuffer  a 
ti?c  defend-  recovery  of  certain  land.  Thefe  words,  (and  that  he  fhall  levy  a 
Swu-d^^kvy  ^"^  *"^  fufFer  a  recovery)  refer  to  the  next  antecedent,  fcilicet, 
the  fine.  Gilbert  Rocket,  tho'  he  comes  in  in  a  parentheiis.  M.  1 2  Ja.  B.  R^ 
per  Curiam,  between  Msmceftor  and  Dapcr,] 

[10.  In  an  aAion  upon  the  Cafe  in  Reading  Court,  if  plaintiff 
declares  that  in  conftderation  that  the  plaintiff  twuld  carry  certain 
meal /rom  Reading  to  London,  the  drfendant  adtunc  isf  ibidem  pro^ 
mifedto  pay  fo^much  as  he  (hould  deferve ;  upon  this  declaration 
it  ihaU  be  taken,  that  the  promife'  was  mador  at  London, 
which  is  the  next  antecedent,  and  fo  out  of  the  jurifdidion 
of  the  Court  of  Reading.  Mich,  9  Car.  B.  R.  Long  and  AthinM 
a«ljudged  in  writ  of  error  upon  a  judgment  in  Reading,  and 
the  judgment  there  given  reverfed  accordingly.  Intratur.  Hill.^ 
8  Rot.  217.] 
[  210  J  { 1 1.  In  an  adion  upon  the  Cafe  if  the  plaintiff  declares  upon 
three  feveral  promifes  made  by  the  defendant  ubon  feveral  cures  to 
be  made  by  the  plaintiff  htixxg  a  phyfician,  and/^^w/  that  20/.  wat 
to  be  paid  upoti  every  of  the  three  promifes  upon  requefl  qua  in  totofe 
attingunt  to  '^L  ^  licet  ad  hoc  folvendum  requifttus  fuit  iffc.  This, 
is  a  good  requefl,  for  the  requeft  (hall  not  go  to  the  general  fum 
of  3  1.  which  is  the  next  antecedent ;  for  then  the  requeft  (hould 
not  be  good.  But  it  (hall  go  to  every  feveral  20  s.  fo  that  it  is  all 
one  as  if  he  had  faid  licet  ad  folvendum  the  firft  20  s.  and  Cc  de 
cxteris  requifitus  &c.  and  fo  good.  M.  21  Ja.  B.  R.  between 
Mano^vry  and  Strong  adjudged,  it  being  moved  in  arreft  of  judg- 
ment,   dhapcot  attorney  for  the  plaintiff. 

1 2.  AQife  of  common  of  turbary  in  S.  and  made  his  plaint  to 
bave  common  of  turbary  in  100  acres  of*  moor,  to  dig,  cut  and 
carry  away  at  his  nvilL  Trewe  demanded  judgment  of  the 
plaint;  for  your  plaint  is,  that  you  have  it  but  at  will,  but  becaafe 
this  word  at  will  is  referred  to  the  digging  and  not  to  the  turves^ 
therefore  the  plaint  was  awarded  good.  Br.  Plaint^  pi.  7.  cites 
5  Aff.  9. 

13.  AfTife  of  the  manor  ofT.  except  100/.  rent,  and  the  vnrit 
was  Delibero  tenemento  in  2  •  and  one  as  tenant  of  parcel  faid,  that 
the  manor  extended  into  7".  and  C.  Judgment  ot  the  writ,  and  if 
&C.  nul  tort ;  and  the  plaintiff  faid,  that  that  which  was  ht  C. 
was  the  100/.  rent  in  the  exception  j  and  upon  this  the  writ- was 
awarded  good ;  and  yet  by  fome  the  exception  cannot  extend  but 
to  the  vill  in  the  writ,  wnich  Bacon  denied.  Br.  AlBfe,  ph  128. 
cites  7  AfT.  20. 

Jft,  Rela*  14.  Nuper  obiit  in  A*  B,  and  C.  in  the  i/le  of  P.  the  tenant 

^t'i?*  faidi  that  no  fuch  viU  as  A,  and  B.  iu  the  ifle  &  non  allocatiir; 


{or  ijlejball  not  have  relation  but  to  the  Iqft  vill ;  but  Brook  fays^ 
quod  minim !  Br.  Brief,  pi.  157.  cites  7  H.  6.  8. 

15.  In  pracife  quod  reddat,  the  tenant  pleaded  the  warranty  §f 
R,  C^n  if  the  demandant y  viz.  brother  of  M.  mother  of  J.  mother 
rftbe  demandant,  whofe  heir  he  is ;  this  fliall  have  relation  that  the 
demandant  is  heir  ox  R.  and  not  of  J.  his  mother  only ;  quod 
nota,  per  Cur.  Br.  Pleadings,  pi.  150.  cites  1 1  H.  6.  53. 

16.  Debt  upon  obligation ;  the  defendant  faid,  that  it  is  in- 
dorfcd  upon  condition,  thai  if  he  appeared' before  the  ^ujlices  of 
GiMUlvoerj  fucb  a  day^  or  at  the  next  Sefftons,  before  the  JufticeT 
iftbe  Peace  {recfonable  warning  being firjl  had),  tnzt  then  the  obli-m 
fotmjhall  be  void  8cc.  and  faid  that  reafonable  warning  was  not 
made  to  him ;  and  it  was  held  a  good  plea ;  for  thefe  words 
mfentMe  warning  fliall  have  relation  as  well  to  the  gaoUdeli-* 
Terv  as  to  the  feflions,  tho'  the  fefCons  are  there  next  antecedent^ 
and  that  the  general  warning  of  tlie  feiliohs  is  not  fufficient^ 
bat  ought  to  Save  fpecial  warning  by  the  plaintiff  made  to  him. 
Br.  Relation,  pL  :ii.  cites  c  £.  4.  ia6. 

17.  A  man  is  indiCtca  by  the  name  of  J.  S.  fervant  of 
W,  N.  of  S.  butcher;  thefe  words  (of  S.  butcher,)  fliall  have 
relation  to  the  mafter  and  not  to  the  fervant,  and  therefore  ill ; 
for  then  the  fervant  is  not  named  of  any  vill.  Br.  Relation^ 
pi-  37.  cites  9  £.  4.  48. 

18.  Debt  of  20 1.  by  obligation,  which  was,  that  the  obligee 
fioll  receive  5  /.  by  the  hands  ofjl,  when  K*  comes  to  his  houfe,  and 
at  Michaelmas  c  /.  and  at  St.  Andt-ew  then  next  foll&wing  5  /.  and 
et  Chrifimas  then  next  tsfc.  5  /.  and  as  to  that  which  A.  fliould 
pay,  and  which  fliould  be  paid  by  the  hands  of  A.  this  is  void 
and  frail  b€  paid  immediately  by  the  obligor;  but  by  the  words, 
that  it  fliall  be  paid  when  K.  comes  to  his  houfe,  tnerefore  it  is 
not  payable  'till  he  comes  to  his  houfe.  And  Brian  faid,  as  to 
the  words  (and  5 1.  at  the  Feaft  of  St.  Michael  then  next  fol- 
lowing (bj  this  he  fliall  pay  5 1.  at  next  Michaelmas  after  the 
maidng  of  the  obligation,  by  reafon  of  thefe  words,  (then  next 
following;)  for  ifthofe  words  [then  next  following)  had  been  left 

M^, it  fliall  be  Michaelmas  next  after  the  coming. of  K.  to  his  [  .211    ] 
houfe.  Quod  tota  Curia  conceflit.   Br.  Obligation,  pi.  56.  cites 
20  £.4.  17. 

19*  Condition  was  to  do  a  thing  on  the  2gth  day  of  February 
>»»/,  be  is  not  bound  to  do  it  'till  leap-year ;  for  February  has  29 
days  in  fuch  year  only.     Le.  10 1.  Patch.  30  Eliz.  B.  R.  Anon. 

20.  Within  the  manor  of  D.  was  a  place  known  by  the  name  of 
A  in  which  "w^s  a  houfe  and  fix  acres  of  land,  to  which  tenement 
divers  other  lands  throughout  the  whole  manor  were  pertaining, 
and  had  been  ufed  with  it  by  the  fpace  of  60  years,  and  had  al- 
ways pafl^d  by  one  grant,  and  under  one  rent,  which  was  then  in 
the  hands  of  A.  B.  copyholder  thereof,  W.  S.  being  lord  of  the 
manor,  deviffd  that  J,  S.  after  the  death  of  A.  B.fhould  have  the 
tenement  with  the  appurtenances  in  which  A,  B.  dwelleth  in  E,for 
60  tears,  rendering  4  /.  a  year,  {the  ancient  rent  being  45  /.  but  the 

Vol.  2LVI.  •    S  houfe 
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houfe  and  fix  acres  nvere  worth  5/.)  It  was  argtied^  diat  all  ^f 
lands  as  well  out  of  as  within  E.  paiTed,  and  that  the  words  (in 
which  A.  B.  dnvellethjfi  E)  ihall  not  be  referred  to  the  landy  but 
to  the   tenements  for /a  man  cannot  dwell  in  land  ;  and  the 
words  fliall  be  referred,  ut  verba  accipiantur  apte  Isf  in  propria 
fenfu ;  bcfides,  relation  {hall  always  be  tafenteniia  non  impedtatury 
and  not  to  the  laft  antecedent.     And  here  the  devife  was  of  the 
tenement  with  tjfte  appurtenances,  which  is  all  things  belonging 
to  it ;  and  the  lands  out  of  E.  were  belonging  to  it.     And  ad- 
judged accordingly.  Cro.  E.  1 13.  Mich.  30  &  3 1  Eliz.  BoochcrT. 
Sampford. .       . 
Savil.  114.       21.  Promife  to  pay  money  next  Trinity  term^  and  the  promifc 
Watthcw  V.  ^^g  ^f^gj  ti^g  eflbign  day  of  Trinity  term ;  this  is  intended  the 
s.  c— And  f^"^^  Trinity  term.  Le.  2iO|  21  !•  Mich.  32  &  33  Eliz.  Bii&op  v* 
a4->.  s.  C     Harecourt. 

founds  .he 

judgment  on  defendant's  pleading  non  aflumpfit. 

22.  A  man  is  bound  to  pay  20 1.  at  Michaelmas^  and  alfo 
afterwards  to  pay  20/.  at  the  fame  feajl^  and  this  was  intended 
the  fame  feafl  in  another  year,  and  not  in  the  fame  year.  Arg. 
2  Brownl.  1 14.  Mich.  9  Jac.  C.  B.  in  Cafe  of  Crofs  v.  Weftwooa. 

23.  Promife  to  pay  lol.  at  or  before  xhzfirji  day  of  next  Mi- 
T>.  225.  b.  chaelmns  term  ;  payment  according  to  the  common  acceptation 
Biiho  ""v"^^*  is  good,  and  need  not  be  upon  the  eflbign  day,  but  upon  the 
Hircourt!     quarto  die  poft.    2  Roll.  R.  432.  Trin.  21  Jac.  B.  R.  Condall 

V.  CofTin. 

24.  R.  promifed,  that  if  A.  would  haften  his  marriage  with 
R.'s  daughter,  zxi6.ffjGuld  have  a  fon  within  12  months  then  next 
following,  to  pay  A.  lool.  this  will  refer  to  the  day  of  mar- 
riage.    Vent.  262.  Mich.  26  Car.  2.  B.  R.    Anon. 

25.  An  indi^ment  for  not  coming  to  church  was  taken  at  s 
feffions  held  13  Jan,  anno  32  Car.  2.  for  that  the  defendant,  be- 
ing of  fuch  an  age,  on  the  firfl  of  January  lafl  pajl^  and  for  fix 
months  after  he  forbore  to  come  to  any  church  or  chapel  &c. 
And  upon  motion  to  quafli  it,  it  was  held  per  Cur.  that  the  {firfi 
ff  January  liijl  pcifl)  Ihall  be  intended  to  be  the  month  laft  palt, 
and  not  the  day.  2  Show.  160.  Pufch.  33  Car.  2.  B.  R.  Tbc 
King  v.  Forbis. 

26*  An  arbitration  bond  v/as  dated  18  June  1(^84.  An  au^ard 
was  made  18  Jug,  that  defendant  fhould  feal  to  the  plaintiii 
two  obligations^  each  of  the  penal  fum  of  lol.  conditioned  to  pay 
5/.  on  the  ^th  of  December  next  after y  and  the  other  to  pay  5/- 
upon  the  I  May  then  next  after  the  date  of  the  arbitration  bend, 
and  that  each  fhould  give  to  the  other  a  general  releafe  of  all  things 
^vhich  had  been  or  then  were  mov^d  ?5'r.  between  the  faid  partus j 
which  releafes  and  bonds  fhould  hefealed  and  delivered  on  the  \fi  of 
•  December  then  next  following  at  D.  fa"^.  It  was  inlifted,  that  the 
releafes  are  to  be  made  of  all  things  which  had  been  or  thea 
were  mov'd  &c.  And  that  (then)  refers  to  the  next  antecedent^ 
which  is  J  Mayi  and  then  the  releafe  is  of  more  than  is  fub- 
2  mittedt 


tnltted,  and  will  releafe  the  fubmiffion  ♦  bondr  But  per  Cur.  this 
tannot  refer  by  the  word  (then)  to  the  i  May ;  for  the  laft 
daufes  [viz.  the  fealing  and  delivery  of  the  bonds  and  rele^fes] 
are  to  be  done  the  i  December,  which  is  before  the  i  May  next 
after  the  fubmiffion.  But  they  thought,  that  the  (then)  in*  the 
laft  claufe  referred  to  December  next  enfuing,  and  gave  judg- 
ment accordingly  Nift  &c.  3  Lev.  238.  Mich,  i  Jac.  2.  C.  B. 
Barnes  v.  Harvey. 

27.  In  a  return  to  a  mandamus  to  reftore  a  member  of  a  cor- 
poration it  was  faid,  that  at  fuch  a  time  one  J,  B,  was  mayor, 
and  that  he  ajfembled  the /aid  hurgejfes,  and  that  the  fatd  "J,  being 
fummonedj  and  not  appearing,  he  the  f aid  John  W,  was  removed 
by  the  faid  mayor  and  burgefles ;  it  was  obje£ted,  that  the  word 
/aid  refers  proximo  antecedent!,  and  that  is  J.  the  mayor yfo  thai 
7.  W.  nvas^mt  Jummoned ;  but  the  Court  held  it  well  enough  ; 
JOT /aid  fliall  re^r  to  the  next  antecedent  if  it  does  not  break  the 
fenje,  as  here  it  would  do.  Holt's  Rep.  449.  Pafch.  5  Ann.  The 
Queen  v.  Truebody. 

(F)  In  what  Cafe$  they  fliall  relate  to  fever al  "things 

.  refpeSlively. 

% 

f  I.  T  F  A.  promifes  B.  for  a  certain  confideration  &c.  to  pay  to 
j8.  15  /.  annually  and  every  year  during  the  term' of  4  years 
then  next  enfuingy  if  %  5.  tarn  diu  haberet  fe*  occuparet  a  certain 
mefuage  in  D.  if  J.  S.  occupies  /?  but  one  year,  yet  B.  (hall  have 
an  adion  for  one  15I.  becaufe  the  words  (ft  J*  5.  tarn  diu  occu- 
pies it)  refers  to  every  year,  in  as  much  as  it  is  agreed  to  be  paid 
annually,  and  fo  it  is  as  much  as  if  he  had  faid,  that  he  (hall 
]iay  15 1.  annually  for  every  [of  the]  4  years  that  J.  S.  (hall  oc- 
cupy it  rcfpeftivcly.  Tr.  23  Car.  B.  R.  between  Freer  and 
Prentice*  Adjudg'd  in  writ  of  error  upon  fuch  judgment  in 
Bank,  and  the  judgment  given  in  Bank  affirmed  accordingly. 
Iptratur.  Hill.  22  Car.] 

2.  The  words  *  (dimidia  pars)  or  (medietas)  (hall  be  re-  •  So  m 
fpc£lively  taken  for  moiety  divided  or  undivided,  fecundum  fub-  ^^^^  J^ 
ledam  materiam ;  as  (medietas,  of  a  thing  to  be  delivered)  (hall  g,and<  rrr- 
bc  underftood  a  divided  moiety ;  becaufe  it  cannot  be  delivered  tmm  fat^ 
unlefs  it  be  divided ;  fo  (dimidia  pars,  of  a  thing  which  cannot  ^^\^}  ^ 
be  reduced  to  a  divided  moiety)  (hall  be  underdood  a  moiety  un-  ^^^^  ^s  is 
divided.     6  Mod.  231.  Mich.  3  Ann.  B.  R.  Knight  v.  Burton,  capable  of 

having   a 
lUrd  part  divided  made  of  it,  it  (ball  be  fo;  but  if  it  be  of  a  third  part  of  lands  of  tenant  in  cooi- 
••Dff  sill  Ire.  it  muft  be  a  third  part  undivided.    Ibid. 


S  2  (G)  Parols. 


d  1 2 1  ]patol0  [alia0>  Wnttm.] 


(G)  PaLFols.   Generalis  Claufula  non  porrigitur  ad 
ea,  quae  fpecialiter  funt  comprehenfa. 


Fol.  253. 
Sec  Grant*, 

^'  ic!  *"*"  [  ^  •  T  F  *  "^3"  rf^/j/!-/  Axnrf  m  jD.  /<?  B.for  lifiy  renusinder  to  C.  &c 
Hob.  65.  and  after  in  the  fame  will  devifes  its  land  in  S.  and  elfi* 

Green  ▼.  ^where  to  E  for  lifrf  remawdtr  to  F,  in  fatly  and  after  to  tbefmiC, 
s'c^And  ^"  ^^^^  ^^^^  ^^  words  (elfnvhere)  ihall  not  extend  to  the  land  in 
faysf  "the  D«  before  devifed,  tho*  he  has  not  any  other  land  befides  the  land 
word  (cife-  in  D.  and  Si  Hobart's  Reports,  12  Ja.  8o.,betwccn  Green  and 
wh^rejchau  Armftrong.] 

/jtrp/ufage  and  void,  than  by  fiich  a  loofe  word  to  alter  a  large,  plaint  and  particular  derife  befnt. 

[  213  J  a.  A.  fcifed  of  fevcral  lands  in  Odlham,  and  likewife  of  the 
a  Leon.  47.  manor  of  Stapley  in  Odiham,  fufiered  a  recovery,  and  declared 

8Rer  us!  ^^  "^^*  °^  ^^  ^^^>  ^'^^*  **^  ^^  recoveror  fhould  (land  feifedof 
b.  ,n  Bon-  fl//  his  lands  in  Odiham,  to  the  ufe  ofhimfelfand  his  tvifty  and  after 
ham»i  Cafe,  to  Other  ufes  ;  and  as  to  the  manor  of  Stapley  in  Odihamy  to  the 
ufe  ^him/elf  and  the  heirs  of  his  body,  and  died ;  and  the  Court 
held,  that  the  wife  fhould  have  nothing  in  the  manor  of  Stap- 
ley ;  for  tho'  by  the  firft  part  of  the  d^ed  (he  is  to  have  (all  the 
lands  in  Odiham),  yet  it  being  cxprefsly  fliewn,  that  the  (manor 
of  Stapley)  ihall  be  to  other  ufes,  tl^  law  Hiall  expound  it  fo  as 
that  every  part  of  the  deed  fliall  ftand  together  if  it  may.  Cro* 
E.  208.  32  &  33  Eliz»  B.  R.  Carter  v,  Ringftead* 


(H)   Colkaive.     Heir. 


Cro.     J.        r 
144.  Me- 


I.  T  r  St  man  devifes  that  AJhall  havefuch  an  annual  rent  as  be 
LI  mux  has  given  to  him  by  ^vriting  feaPd  to*r.  and  that  he  wills, 

V.  Mo  L  I-  that  if  his  heir  after  his  deceafe  pays  it  according  to  this  w  ill,  that 
»» *  "«  ^      he  pall  have  the  difpofition  of  his  landfo  long  as  he  Jball  pet  form  it, 

hcld°by  ail  ^"^  ^f  ^'"^  ^^^^  ^"  ''^^  perform  his  ^7//,  then  he  devifes,  that  hb 
tbe  jtifticca  cxecutor  ihall  have  the  difpofition  of  die  faiu  land.  In  this  cafe 
except  Ptop.  thc  word  (hcir)  is  nomeh  coUedivum,  and  ihall  extend  to  all  the 
dJ"bted  uV  ^^'"  fucceiTively.  H.  4.  Ja.  B.  R.  adjudg'd  between  FretzvUle 
on  account  and  Molinetix,^ 

•f  the  words 

added,  (and  if  my  beir  d»  not  ice,  then  my  executors  (hall  have  the  ordering  thereof,  and  wtyfmtnd 
heir  /»  have  mo  meddling  tberru/itbj  Co  thrft  it  extends  only  to  him  in  words  j  and  the  intcoc  ihaU  BOt 
be  ftretched  in  a  condition. 

[2.  If  a  man  devifes  that  every  one  of  his  younger  (bns  and 
his  daughters  (hall  have  a  certam  annuity  out  of  ceitain  land, 
and  the  will  is  further.  Item  /  w///,  that  ijmy  heir  do  pax  tbe  food 
annuities,  then  I  will  that  my  faid  heir fball^have  the  land\  end  if 
my  f aid  heir  do  not  pay  them,  then  I  will  that  my  executors  jhall  have 
the  land  &c.  The  heir  of  the  heir  (hall  l)e  charged  with  thofe 
annuities^  for  the  heir  of  the  heir  is  heir  to  the  firft  mani 

and 


and  it  was  not  the  intent  of  the  derifor,  that  the  annuities 
fliould  ceafc  by  the  death  of  the  firft  heir,  H.  42  El.  B.  R.  per 
Curiam.  Adjudged  between  Purflow  and  Parker.*] 

[3-  If  a  man  mAt%  feoffment  to  the  ufe  of  hlmfelffor  life^  the 
remainder  to  another  for  lije^  the  remainder  ad  ufum  haredis  vel  ha^ 
rtdum  of  his  awn  body^  (jT  ad  ufum  talis  haredis  vel  h^tredumy  and 
if  he  dies  without  iflue  of  his  body,  the  remainder  over  &c.  in 
this  cafe  his  heir  fliall  take  by  defcent  5  for  tho'  hcijr  be  a  name  of 
purchafe^  yet  (vel  haredum  explains  it,  and  makes  him  in  by  . 
defcent  of  an  eftate  tail)  P.  12  Ja.  B.  adjlidged  between  Bony 
and  Taylor.] 

[4.  if  A.  feifed  in  fee  of  a  copyhold  furrenders  it  to  the  ufe  of  his  p-  Treat  of 


all  one  with  the  word  (heirs)  and  fo  B.  h^s  a  fee  executed,  and  /*°J//.\c! 
his  heir  (hall  have  it  by  defcent,  and  not  by  purchafe  \  and  this  caufe  -the 
is  not  like  to  Archer's  Cafe,  where  it  is  devifed  to  B.  for  life,  and  heirs  are  re. 
after  to  his  heir  male,  and  to  the  heirs  male  of  fuch  heir  male ;  ,j,e*body*of 
for  there  the  inheritance  is  limited  to  the  heir  male  of  the  body  b.  ^ 

of  the  heir  male.    Pafch.   1651.  between  LaivfevTind  Low  Jelly  / "— > 

adjudged  in  writ  of  error  upon  a  judgment  *  in  Bank,  per  Cur-  •^^i.  2^4. 
priter  Juftice  Jermyn,  who  was  of  me  contrary  opinion.  But  ^  ^''"^ 
the  judgment  in  Bank  was  reverfed  accordingly  lor  this  error,  k  ^}J^,J 
IntratuT.  1650.  Rot.  279. J  Serjfafit 

'f*  ^fffir  their  Itvet^  remainder  /« tbf  mxt  betr  ma/e  oftbttr  two  bodiet ;  it  was  held,  that  this  waa 
>Mlc  in  tail ;  for  a  devife  to  the  heir  male  ii  a  devife  in  tail,  unlefs  there  are  wor^of  limitation 
«|P«radded«  fo  as  Co  bring  it  within  the  reafon  of  AacuEt's  Case  ;  but  the  words  (frji^  next,  or 
^H^)  or  any  like  words  fuperadded,  make  no  difference.  Rob.  of  Cav.  96,  Mich.  10  Geo.  1.  B.  R. 
Miller  v.  Seagrave. 

A.  derifed  to  his  firft  fon  W.  for  life,  remainder  to  the  heirs  males  of  his  body,  remainder  to  bit 
f^wifn  T.fcr  life,  and  after  his  death  to  the  Jirft  beir  male  of  his  body,  remainder  to  the  third  foa 
£•  and  the  heir  males  oi  his  body,  remainder  in  like  manner  in  tail  male  to  the  fourth,  fifth  &c. 
^on  the  Court  held,  that  the  words  (heir  ma*e)  were  to  be  underftood  colledlively,  and  that  T.  tho 
2<^  foa  took  an  eftats  tail,  it  appearing  to  be  the  intention  by  the  other  dcvifes ;  and  it  diifen 
from  ApcHKK's  Cask,  no  limitation  being  fuperadded  to  the  words  (firltheir  male)  ahd  the  word 
f /r^^  (hall  be  undcrAood  firft  in  onier  of  fucceffion  from  time  to  time.  And  a  judgment  given  in 
C.  B.  was  affirmed.  Rob.'of  Gar.  96.  Eaft.  8  Geo.  2.  B.  R.  Dubber  on  the  demife  of  Trollop  ▼. 
Tmllop. 

Devife  of  gavelkind  to  A.  and  bis  wife  for  their  lives,  remainder  to  the  next  beir  male  of  tbeir 
kd'tufor  ever.  The  hu/band  and  wife  have  iflue  three  fons,  and  die;  per  Dalifoo  ].  the  eldeft 
(hall  take  the  whole  by  purchafe,  and  have  a  fee  by  reafon  of  the  word  (for  ever\  \  but  Portman 
Ch.  ].  and  Whiddon  J.  were  of  opinion,  that  all  the  fons  ihould  inherit.  Rob.  of  Gav.  9^,  cites 
i  MS.  note  of  D.  13  x.  pi.  5.  and  that  it  was  the  Cafe  of  May  v.  Milton  and  Hammond. — And,  it 
ferni,  with  equal  leafan  may  the  word  (h^ir)  be  underftood  as  nomen  coUe^ivum,  where  the  landa 
Sfc  gavelkind,  as  all  the  fons  are  in  judgment  of  law  but  one  heir ;  and  then  the  words  in  this  cafe 
witl  create  an  eftate  in  fpecial  uil  in  the  firft  takers,  which  will  defcend  to  all  the  males ;  for  the 
Uvwill  without  difficulty  reject  the  word  {next)  in  favour  of  the  cuftomary  inheriunce  ;  or  it  may 
Aiturally  enough  be  taken  to  lignify  the  n^areft  in  courfe  of  fuccpflion  from  time  to  time.  Ibid.  96.  97, 

5.  Heir  i&  nomen  colleclivum.  Arg.  Bulf.  219.  cites  i6  H. 
7. 15.  and  19  H.  8.  lo.  and  42  Eliz.  in  Parflow  and  Parker's 
Cafe...      ■    gulf.  221.  cites  the  Cafe  of  Check  v.  Dale% 


3  (I)  Col 


a  14  ParoU  [aliajfi  mxi^n.] 


(I)  Colleaive  Words.    Ofber  WorJu 

Br.  Brief,  I,  nrRefpafs  quod  cepit  pifccm  &c.  and  counted  of  fcvcral fifc, 
^\  *S^C  ^*  pikes  and  carps;  it  is  good;  for  pifces  is  nomen  colt 

leftivum,  which  has  no  plural  number.     Br.  General  Brief, 
pi.  9.  cites  4  H.  6.  II.  "    ' 

2.  Vajlum  is  nom^  coUcdlivum.  Br.  Brief,  pi.  207.  citci 
4  H.  6.  II. 
•  D.  207.  2.  The  words  *  pianor^  monnfiery^  reHory^  caftle^  honour^  &c, 
A'o  diVword  ^^^  compound  things,  and  may  contain  mefuages,  lands,  mca-t 
faym  is  a  dows,  woods  &c.  uudct  them.  PL  C.  170.  a.  b.  3  Ma.  I.  Hill  V. 
coiic«ivc      Grange. 

word  con- 

filling  of  divers  things  colie^ed  together,  viz.  as  mefuage,  lands,  meadows,  pafture,  woods,  cobu 
mons,  and  other  things  I^ing  near,  and  belonging  to  it;  per  Dyer  Ch.  J.  aod  Brown  J.  PL  C.  195* 
I  £iiz.  Wrotcfley  v.  Adams. 

4.  In  trefpafs  quare  claufum,  et  domumfuatn  fregit,  defendant 
pleaded,  :  nd  put  the  plaintiff  to  a  new  affignment,  viz.  a  hwfe 
failed  a  J.abhj  a  bar?!  and  another  houfe  called  a  carthouft  and 
granary ;  and  this  was  urged  to  be  error,  for  that  this  affignment 
is  not  warranted  by  the  declaration.*  But  per  Gawdy,  it  is  well 
enough  j  for  domus  in  the  declaration  contains  all  things  men- 
tioned in  the  new  affignment.  But  if  the  declaration  had  been 
of  a  clofe,  and  the  new  affignment  of  a  barn,  it  had  not  been 
good.  Per  Wray  Ch.  J.  (domus)  eft  nomen  colledivum,  and 
tontains  many  buildings,  as  bams.  Ambles  &c.  And  of  thi^ 
opinion  was  the  whole  Court.  2  Leon.  184.  Mich.  32  Eliz* 
B.  R.  Hore  v.  Wridlefworth. 
In  M  affife       j.  Tenementum  is  nomen  coUeftivum,  and  may  contain  land, 

™i'  it*  ^^  ^?y  ^^"^g  ^^c^  is  l^olden.  13  Rep.  48.  Trin.  7  Jac,  John 
wafobjea.  Bailic's  Cafe. 

ed,  that  the 

plaiiiMlFhad  joined  in  one  plaint  two  freeholds,  the  one  of  them  being  of  four  acres  of  willows  (at 

common  law)  the  other  of  eftovers  in  i  zo  acres  of  wood,  (by  the  ftatute  of  Weft.'  2.  cap.  25.    Sc4 

[21"    1  "°°  allocatur  ;  fo  Iikcwifc  one  plaint  of  two  rent  fcrviccs  was  awarded  good ;  for  ^libe- 
■^  *  ^     J  rum  tencmentun^)  the'  it  be  in  the  fingular  number,'  is  yet  nomen  colledimm.  8  Rep. 
47.' b.  in-Jehu  Webb's  Cafe.— cites  11  Aff.  13. 

I  ^"^^u"/"  ^  Durante  tertnim pradiBo  fliall  have  reference  to  every  term 
4767  demifedbythe  deed.     lo  Rep.  107.  Mich.  10  Jac.  Loficld'a 

Cafe. 
Ti  :ai  667.         y.  If  fevcral  iffiics  are  join'd,  and  the  Court  awards  a  venire  ad 
Mo    5^3!.''  triandum   exitnm  ilium  ^c.  the   word  cxitus  may  be  for  the 
Biackweii     whole,.  reddendo  fingula  fingulis.     Hob.  66,  Lediham  v.  Rowc 

V.  Eyres.—  dnd  MudffC. 


Cro.    E. 
3Jj.  S.  C. 


8.  Habeas  corpus  cum  caufa  iffiics;  the  word  r/ii^  is  nomca 
colle£livum,  and  if  the  OiHcer  returns  not  all  the  caufes,  it  is  an 
cfcapc  in  him.     2  L.  P.  R.  tit.  Habeas  Corpus.  2. 


9.  Tho*  the  word  children  may  be  made  nomen  collcftivum,  i©  Mo<J- 
the  word  ijue  is  nomen  coUedtivum  itfelf  5  per  Hale.     Arg.  c'ifak  Cafei 
Vent.  231.  Mich.  24  Car.  2.  B.  R.  in  Cafe  of  King  v.  Melling.  aio. 

—  But  when  it  is  a  word  of  purchafe,  it  is  not,  fo  as  to 
take  in  the  defcendants  to  all  generations.  Gibb.  2 1 .  in  Cafe  of 
Shaw  V.  Way. 

10.  Devife  to  A,  and  if  he  dies  not  having  a  forif  then  to  re- 
main to  the  heirs  of  the  teftator.  Son  was  there  taken  to  be 
uied  as  nomen  colle£tivum,  and  held  an  intail;  per  Hale. 
Vent.  231.  cites  Hill.  42  &  43  Eiiz.  Bificld's  Cafe. 

n .  In  debt  upon  a  bond  againft  an  executor  he  ^lezds/everal  The  wni 

Mrnrnts  in  Bar,     PlaintiflF  replies,  tHat  pidfitum  pradtBum  eft  fp*»<^'>'"™) 
ramus  fufficiens  &c.  becaufe&c.   Upon  demurrer  to  the  reph-  coiieaivum; 
ation  it  was  objefted  tliat  the  word  (placitum)  goes  only  to  p«'  Cur.  i 
one  of  the  Judgments,  and  then  tliere  is  a  difcontinuance.    But  |*"c'i2l' 
the  Court  held,  that  all  the  judgments  make  but  one  bar,  and  Dubit.   i 
therefore  the  word  {placitum)  in  the  replication  anfwers  the  Saik.  219. 
whole.    Sid.  429.  Mich.  21  Car.  2.  B.  R.  Hancock  v.  Prowt.     TaibM  — 

Placitum 
fradiSmm  is  a  gemut  that  contains  a  pl^a^  replication  &c.  or  a  dnHurrer^  and  feveral  books  wert 
cited,  where  a  demurrer  is  called  placitum;  per  Holt  Ch.  J.  Skin.  55}*  Wilson  v.  Law.- — * 
Re&lved  Carth.  334.  S.  P. 

In  the  like  cafe  it  was  held  by  the  Court  to  be  a  difcontinuance ;  for  it  is  uncertain  to  whicb  of  th« 
pleas  the  word  (placitum)  refers ;  and  whichcTer  it  refers  to,  yet  the  other  two  remain  unanfwcre(}|^ 
aad  the  whole  is  difccntinued.     Yelv.  65.  Trin.  3  Jac.  B.  R.  Middleton  v.  Chefeman. 

12.  In  covenant  it  was  objected  upon  demurrer,  that  the 
breach  related  to  three  covenants^  and  the  concluiio;!  was,  (et  fie 
conventiofiem  fuam  prxdidam  fregit)  in  the  lingular  number, 
without  (hewing  wnat  covenant  in  particular:  but  it  was  an- 
fwcrcd,  that  (conventio)  is  nomen  colledivum ;  and  if  20  breaches 
had  been  afligned,  he  ftUl  counts  (de  placito  quod  teneat  ei  con* 
ventionem  inter  eos  fa£k*) ;  and  of  that  opinion  was  the  Coart, 
^nd  that  the  breach  being-of  all  three  covenants,  the  recovery  in 
one  would  be  a  good  bar  in  any  a£iion  afterwards  to  be  brought 
upon  either  of  thofe  covenants,  2  Mod  311.  Trin.  30  Car.  2, 
C.  B.    After  v.  Mazeen. 

« 

13.  Holt  Ch.  J.  feem'd  tp  be  of  opinion,  that  tempus  is  not 
nomen  coUeftivum.  Skin,  309,  Hill.  3  W.  &'M.  B,  R.  in  Cafe 
of  Parker  v.  Harris, 

fFormoreof  PctrOlS  [aU'cltf,  JfllorlJSl}  in  general,  fee  9lil\sU 

tremenr,  CoiiDftion,  Coftenanr,  SDrtiCe,  (CrantiS,  an4 

©(her  proper  Titles.] 


S  4  ^artfculau 


At6  l^attiodav  tfltote. 


Patticulav  Cftate. 


1 

(A)  Pleadings. 

•  S.  p.  Br.    I.  T-lE  who  claims  by  ^ tenant  for  life^*  tenant  in  tml^parfon  tf 
Plcadmsfj^^       xX  ^  churcb  &c.  who  arc  particular  tenants,  ought  to  aver 
15  £.4..  $.8.  the  life  of  the  particular  tenant  in  his  pleading.     Br.  Plcadbgs, 
pi.  24.  cites  19  H.  6.  73. 

2.  In  ihp  cafe  oiparties^  or  privies  in  interefl^  who  come  to  a 
particular  eilate  deriv'd  out  of  another,  which  requires  a  deed  to 
create  it,  as  in  the  cafe  of  the  King's  patent,  or  a  leafe  of  a  Cor- 
poracion,  or  in  cafe  of  the  grant  oi  a  rent,  or  of  any  other  thing 
which  lies  in  grant,  the  iirft  patent  or  deed  ought  to  be  fhewn  \ 
otjicrwife  of  thofe  who  come  to  fuch  things  by  a£t  of  law }  as 
tenant  by  elegit,  or  ftatute,  tenant  in  dower,  tenant  by  the  cur- 
tefy,  &c.    Jenk.  305.  pi.  80. 

3.  In  debt  for  rent  upon  a  leafe  parol,  the  defendant  pleaded 
that  the  plaintiff  nil  habuit  in  tenementis  tempore  dimiflionis ; 
the  plaintiff  replied,  that  y.  S.  being  feifed  in  fee,  convefd  it  to 
R.  ii,  forg;)  years  :  the  ejlate  of  which  faid  R.  N.  hyfeveral  nufrt 
conveyances  came  to  iheplaintin^  by  virtue  whereof  ne  was  poflcf- 
fed,  and  demifed  to  the  defendant  as  aforefaid ;  and  upon  de- 
murrer to  this  replication,  it  was  adjudged  that  it  was  ill,  be* 
caufe  the  plaintiiF  did  nolt  fbew  &ii;«he  came  by  the  tcrmt 
Raym.  389.  Trin.  32  Car.  2.  B.  R.  Rider  v.  Hill. 

Becaufethat  ^.  Jn  all  hars^  avowries  and  replications^  where  a  titte  is  modi 

X^  title  *  ^tider  a  particular  eftate,  be  it  for  yearSf  lifry  or  in  taiU^  the  com- 

apiiift  all  mencement  of  fuch  eftate  muft  be  (hewn  \  for  in  thofe  parts  of 

""*"»«»-  pleading,  none  but  the  general  eftate  in  fee  fimple,  (which  may 

feifce.*But"  ^^  gainM  by  wrong,  as  by  difleifir.).  may  be  generally  alleged) 

now  parti-  per  Cur.  Carth.  445.  Pafch.  10  W.  3. 15.  R.  Silly  v.  Dally. 

cuUr  ciljtes 

are  not  the  framed  iy  /a%u,  but  hy  contraS ;  and  therefore  you  muft  fhew  what  thatCootraA  is»  aaJ 
how  it  came  to  be  made*  if  it  is  caived  out  of  au  eftate  that  \%  able  to  fuppon  it.  la  Mod.  191* 
Silly  and  Dally. 

t  Vent.  1  Si.  ^,  Sut  in  a  declaration^  where  it  is  only  an  *  inducement  to  tht 
i:to^!s,V.  ^^^^"f  ^^^  ^^t  traverfable^  it  is  otherwife  5  as  where  an  adton  of 
— 'SP.  So  debt  for  rent  was  brought  by  an  executor  for  rent  grown  due  after 
where  the  teftatcf^s  death j  who  had  only  a  term  in  the  land  for  years,  it  is 
VMn^iTprU  fu^cient  to  declare  that  teftator  poffcfjid for  a  certmn  term  for  jMirt 
'vUyy  or  It  be  not  yct  expired  did  demife  to  the  defendant  £5V.  becaufe  this  is 
cQtiaterml  grounded  on  a  privity  of  a  contract.  Per  Cur.  Carth*  44?% 
^-•^^.^"  §iUyv.  Dally.  / 

B4ri.fly. 


6.  Ddt  for  rent^  on  a  J^ff^f  by  plaintiff  to  defendant ;  de» 
fttidant  pleaded  that  he  was  pofijfed  rfa  leafefor  41  yeiurs  made  t9 
Urn  hy  the  Lcrd  W,  nvbo  had  full  power  to  demife\  and  tho'  the 
judgment  was  reverfed  for  a  fault  in  the  declaration,  yet  the  re- 
plication was  held  eood  without  fetting  forth  a  title }  which  Holt 
faid  was  true^  and  tnat  in  that  cafe  it  was  not  neceiTary  to  fet  out 
a  thle^  for  nihil  habuit  in  tenementis  was  the  iflue ;  for  if  the  de-  * 
fendant  plead  nihil  habuit  in  tenementis,  the  plaintiff  may  reply, 
quod  fatis  habuit  in  tenementis,  viz.  in  feodo  or  any  other 
dlate,  on  the  trial  whereof  he  may  give  any  other  eftate  in  evi- 
dence, the  alledeing  any  particular  eftate  being  only  form,  the 
ifue  being  whether  he  had  any  thing  in  the  premifes.  12  Mod. 
192.  Pafdi.  10  W.  3.  Silly  and  Dally. 

[For  more  of  ^attf CUUt  (CSate  in  £;eneral,  fee  (ESdtejlIf,  and 

other  proper  Titles.] 


' 


IPattittom  c  217 } 


(A)  Of  what  Things.  u^vwm. 

[x.  T  F  a  county  defcend  to  coparceners,  no  partition  (hall  be  of 
^  it ;  bccaufe  if  there  ihould  be  partition  of  it,  this  maj 
be  divided  in  procefs  of  time  into  fo  many  parts,  that  none  ihaU 
have  power  in  the  county.  Bradon  dc  acqusrendis  rerum  do- 
miniis.  76.  b.  Dod.  of  the  nobility^  according  to  the  law  40* 
Contra.  23  H.  3.  Partition  28.  Adjiidg'd  Da.  J .  County  Pala- 
tine  61.  b;] 

[2.  By  the  feudal  law,  fuch  digmty  ought  not  to  be  divided, 
bat  the  one  IhaU  have  sUl,  and  ihall  give  recampence  to  the  others 
for  their  parts.  But  now,  by  ufage,  fuch  dignity  is  dividable. 
Wefenbech  in  his  Preledions,  cap.  6.  279.] 

[3.  The  fame  law  of  a  barony.    Bra£lon|  76.  b.] 

[4.  The  fame  law  of  a  caflle^  Bra£t.  76.  b.  and  of  the  ct^ital 
pe]uage\  for  this  fhall  not  be  divided.  14  H.  3.  Raftal  Parti- 
tion. 2.J 

5.  Not  onlj  lands  and  other  things  that  tOaypafs  by  livery,  but 
tbmgs  alfo  that  lie  in  grants  as  rents,  commons,  advowfons  &c. 
tM  cannot  pafs  by  §rant 'without  deed,  whether  they  be  in  one 

county 


217  pattitio% 

ecmnty  or  fiwral  counties ^  may  be  patted  and  divided  hjparJ^ 
without  deed.     Co.  Litt.  169. 

6.  The'  partition  cannot  be  of  a  vienu  of  frank  pUdge^  becaofe 
it  is  not  feverablei  as  Anderfon  and  GlanTiil  heid,  bat  Walmf* 
ley  and  Kin^fmill  e  contra^yet  the  profits  of  it  may  be  divided: 
or  it  may  be  divided,  that  the  one  may  have  it  one  iimey  and  the 
*  other  another  time  ;  yet  being  demanded  to  hare  partition  there- 
of with  the  manor  and  other  things,  it  well  lies  \  for  it  may  be 
entirely  allotted  to  the  one  ^  and  land  in  recompence  to  theother^ 
Cro.  £.  760.  Pafch.  42  Eliz.  C.  B.  Moor  and  Brown  v.  OnfloWr 
B  ^  ^iu)'       7*  Partition  may  be  made  of  an  advowfin  by  Stat,  7  Anns.  l8« 


(A.  2)  How  it  may  be  made,  and  what  Partitioa 
amounts  to  a  Partition  in  Deed. 

I*  C  C I R  £  Facias ;  if  a  man  has  iflue  two  daughters  and  dies 
^  feifedy  and  they  take  barons^  and  one  has  ijfue  and  diesy  the 
baron  is  tenant  by  the  curtefy^  and  the  other  baron  and  feme,  have  iJfue 
and  die,  now  this  is  a  partition  in  law  during  the  eilate  of  the  te- 
nant by  the  curtefy  :.and  the  one  parcener  fliall  have  aid  of  the 
other;  contrary  without  partition.  Br.  Partition,  pL  8.  cites  2i. 
E.  3.  14.  ^ 

2.  Fine  was  levied  of  a  manor j  and  the  conufee  rendered  to  the 

conuforfor  life  the  remainder  of  the  fourth  part  towards  the  eaf  to  A. 

in  fee,  the  fouAh  part  towards  the  wejl  to  B.  in  fee,  m6.fo  the 

other  two  fourth  parts  to  two  others,  to  the  intent  that  furvi- 

▼orihip  between  dicm  ihould  not  hold  place ;  but  tho*  this  makes 

tenants  in  common,  yet  it  is  no  partition.     Br.  Jointenants,  pi.  44. 

cites  44  AfT.  II. 

[    218  ]       3-  A  partition  made  between  two  coparceners,  that  the  one 

s.  p.  F.  N.  fbaUhave  and  occupy  the  \7xAfrom  Eafhr  unUlAitfifJlofAiiguJl^ 

iRnHj^  ^y  ***  feveralty  by  himfelf,  and  thafc  the  other  fliall  have  and 

a.  s.  P.  per  occupy  the  land  from  the  6r(l  of  Augnil  until  the  feaft  of  Eafter 

Waimflcyj.  yearly,  to  them  and  their  heirs*  is  a^  good  partition,     Co, 

•in  Corbci'i     f  ;**    ,x»,    «  o  «^ 

Cafe.    So  if  ^"-  1^7-  a- 

two  copar- 
ceners o/Mit  advtrw/M  agree  to  frefent  hy  tvrnt^  this  is  partition  as  to  the  pofTeflioa  ;  but  they  fltal| 
join  in  writ  of  right.     And  in  ihe  other  cafe  it  is  good  as  to  ibe  poi&ffioii,  and  taking  of  the  profoi 
but  not  as  to  the  feverance  of  the  inheriunce^ 

R  ^'  ^Vk^  ^'  ^^  ^^^  coparceners  have  two  manors  by  defcent,  and  they 
-^Aniaifo  n^aJ^e  partition,  that  the  one  (hall  have  the  one  manor  for  ne 
coparceners  y^or,  and  the  other  the  other  manor  for  this  year,  and  fo  alternis 
may  make    vicibus  to  them  and  their  heirs ;  this  is  a  good  partition.    Co. 

partition  f»r   t  'i.*.       z-  i_  o  i: 

term  of  life,  i^ltt.  167.  a.b. 

or  foryeaii. 

F.  N.  B.  62.  (L). ^9if  thepartit'ioB  l>e  made  in  form  aforefaid/Jr  /wc#r  mtrejmtu  «nd  «*c^ 

coparcener  hath  an  eftatc  of  inheriuncoy  and  no  chattel,  srii^it  citherol  thorn  ^itermavUHtUt  hach 

the  occupation  but  for  alcrm  of  years. '  Co.  Litt.  167. 

5.  Another 


art.     And 


c  you 


p&ttitm.  tis 

5.  Aflodier  pardtion  may  be  made  between  parceners  which  Ohftrrtp 
farieth  from  the  partitions  aforefaid ;  as  if  there  be  three  parce^  Mrtition  it 
furSf  and  the  youngeft  vnii  have  partition^  and  the  other  two  mil-  good  by 
not,  but  will  hold  in  parcenary  that  which  to  them  belongs,  with-  ""/'"'t  for 
put  partition :  in  this  cafe,  it  one  part  he  allotted  infeveralty  to  the  toii[r/"ro. 
joungefi  fider,  according  to  that  which  (he  ought  to  have,  then  rem  \  but  if 
the  others  may  hold  the  remnant  in  parcenary,  and  occupy  in  i^  ^c   by 
common  without  partition,  if  they -will;  and  fuch  partition  is  ^^t   then 
good  enough.     And  if  afterwards  the  eldeft  or  middle  parcener  every  par- 
will  make  partition,  between  them  of  that  which  they  hold,  they  c^^^*"  »»* 
may  well  do  this  when  they  pleafc.     But  where  partition  fhail  '^"^  ***** 
be  made  by  force  of  a  writ  de  partitio:ie  facienda,  there  '/ix  other'- 
vfife;  for  there  it  behoveth  thit every  parcener  have  her  part  in  ^*y  f««  «J>»^ 
fcmalty.     Co.  Litt.  S.  276.  ^^Z^f^ 

vincunt  legem.   Co.  Lite  iSo« 

6.  Where  the  thing  and  the  profits  are  the  fame  ^  '2^  partition  of  the 
ffffits  if  a  partition  of  the  thing.  Per  Holt.  Ch.  J.  l  Salk.  43. 
In  Cafe  of  Bifliop  of  Sarum  v,  Phillips, 

See  aid  of 

,  *  commoii 

(A.  2)  What  amounts  to  a  good  Partition  m  Law.  p«'^°"  (e- 

10,  II,  xa. 
I.  n^WO  coparceners^  the  one  enters  into  the  whole  in  the  name  of  ^'  P-  «ndit 
'^  boih^  and  the  other  releafes  to  her  all  her  right ;  this  is  a  par-  ^^^^^^^^^ 
titi$n  in  law ;  fo  that  the  other  who  is  impleaded,  may  vouch  for  fe'o^ent 
the  moiety  by  reafon  of  the  relcafe,  and  pray  aid  of  the  other  for  a  moiety, 
moiety,  bccaufe  the  releafe  countervails  the  partition,  and  fo  (he  ^'^•Aide.pU 
did;  and  wcllj  per  Cur.  nota,  Bn  Partition,  pL  p:  cites  s^c.^*** 
21 E.  3.  27. 

2.  Where  two  jointenants  are,  and  one  recovers  in  ajfife  againft  s.  P.  Br. 
the  other,  and  prays  judgment  to  hold  in  fcveraky,  he  (hall  have  P*'^»<»» 
"i  and  this  is  a  partition  and  leverancc  of  the  jomture,    Br.  i©  Aff.  17. 
Partition,  pi.  1 1 .  cites  7  H,  6. 4.  — See(E.2] 

3.  Of  partitions  in  law,  fome  be  hy  aSt  in  law  without  judgment, 
and  fome  be  by  judgment,  and  not  by  a  writ  de  participatione 
facicnda.     Co.  Litt.  167,  b. 

4.  If  there  be  lord  three  coparceners,  mefnes,  and  tenant,  and 
one  co^2rcencr  purchafe  the  tenancy  ;  this  is  not  only  a  partition 
pf  the  mefnalty,  being  extinft  for  a»  third  part,  but  a  diviiion  of 
the  feigniory  paramount  i  for  now  he  muft  make  feveral 
avowries.     Co.  Litt.  167.  b. 

5.  licne  coparcener  make  a  feoffment  in  fee  of  her  part ;  tlus  is  [   ji^  1 
afercrance  of  the  coparcenary,  and  feveral  writs  of  praecipe  fhall 

lie  againft  the  other  coparcener  and  the  feoffee.  Co.  Litt.  167.  b. 
6    If  two  coparceners  be,  and  each  of  them  take  hujbandand  have 
^,  the  wives  die,  the  coparcenary  is  dividedj  and  here  is  a  par-* 
^ti(m  in  law*    Co.  Litt.  x 67 .  b. 


(A.  4) 


di9  |p&ltition< 


(A.  4)  Chod^  m  what  Cafes. 

I.  T  F  partition  be  made  bctixxcn  two  parccncrt,  where  ot/  bai 
-^  no  colour^  (as  to  an  efpccial  tail)  the  partition  is  veid.  8  Rq>. 

101.  b.  in  Sir  Richard  Lcchford's  Cafe. Cites  11  Aff.  23. 

Wimondham's  Cafe. 

2.  Partition  or  furrender  may  be  made  in  another  county  than 
iohere  the  land  is  ;  per  Cur.  Br.  Partition,  pi.  6.  dtes  1 1  H. 
4-61.        , 

3.  Rqual  partition  (hall  bind  an  infant  within  age ;  per  Cur. 
Br.  Partition,  pi.  40.  cites  Regifter  foi.  76,  and  9  H.  6.  5. 

4.  If /fiw  ^/TJ  £^Jjv^j  vm/^r/ make  partition  it  is  good.  And 
fooiz  partition  made  between  the  bqftard  eigne,  (^  mulier  fuifne^ 
Br.  Partition,  pi.  13  cites  21  H.  6.* 25. 

5.  In  writ  of  partition^  facienda,  where  there  are  two  parce- 
ners and  two  manors,  the  flieriffmay  aflign  the  ^r  to  the  one^zni 
the  other  manor  to  the  other*  Br.  Dower,  pK  72.  cites  12  E.  4.  Zi 
Per  Littleton. 


^^^'-S'^         (B)  By  Coparceners.     [Of  what  Things.] 

[  r.  O  Oparceners  cannot  make  partition  of  an  advoufan  ingroTs 

^asto  the  right,  becaufe  it  is  intire ;  for  though  they  make 

partition,  this  is  only  as  to  the  prefentment }  but  the  advowfon 

continues  in  right  in  cpparcenary ;  for  they  ought  to/oin  in  wnt 

rf right  zittx.  17  E.  3.  38.b.  i  Rep.  87.  Corbet^  Cafe. J 

s.  p.  F.  N,      r^*  Jointenants  of  a  miUmzj  make  partition  of  it.  47 £.  3.  22* 

Jl.  61.  (F).    47  Aff.  8.]  ^ 

[3.  So  parceners  may  make  partition  of  a  i»///,  tho*  it  cannot 
be  levered.  17  E.  3.  28.  b.] 


(C)  Haw  it  may  be  made ;  wilhout  Detd^  hj  PaN 

ceners. 

[  I .    A    Mandr  with  advowfon  appendant  may  be  alhtted  to  a  p.ar<* 
•^^  cener  without  deed.  J 
[2.  An  advowfon  in  grofs  may  be  allotted  to  one  without  deed* 
Dubitatur.   II  H.  4.  3.  b.] 

[3.  Partition  may  be  made  to  prefent  by  turn  without  deed. 
II  H.  4-  3.  b.  39£.  3.  37.  b.] 

[4.  A  rent  for  equality  may  be  referved  without  deed.  1 1  H. 

4.  3.  b.  II H.  4.  61.  12  li.  4.  17.  b,  21  £,  3.  2.  b.  21  Aff.pl.  1.3 

[5.  Upon  a  partition,  if  a  mill  with  a  pool  be  allotted  to  one  and 

a  win  to  it  out  of  the  land  which  the  other  has  by  the  partition, 

this  IS  goo4  without  deed*    2i  £•  3-  2.  b.  21  Aff.  pi.  i.] 

[6.  Parm 
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[(k  Partidon  may  be  made  in  other  country  than  where  the 
had  lies,  without  deed,  ii  H.  4.  6f  •  Curia. J 

[7.  Jnnienants  cannot  make  partition  by  parol  in  other  county 
dun  wbere  the  land  lies.  D.  2  £1.  179.  43. J 

[8.  Jointenants  in  fee  mzj  msiktf  ZTtition  by  indenture.   Quere. 

3H.  4.  I.]  -     • 

p.  Note,  that  partition  by  agreement  between  parceners  may  i  And.  5*. 
be  made  by  law  between  them,  as  well  by  parol  without  deed  as  *"  P^  **5« 
bj  deed«    Co.  litt.  S.  250. 

See(B}pl.s« 

(D)  By  others  [than  Parceners^  by  Deed  or  without.  ]  ^f^/^,^ 

(B)  (C). 

[1.  'yOintenantj  cannot  make  partition  by  parol  of  ajranktenc"  S.  P.  by  Ac 

J  mentj  becaufe  the  one  cannot  compel  the  other  to  the  J^r^^ie 
partition,  againft  their  joint  purchafe.    3  H.  4.    i.  per  HilL  Court.  D. 
6  Rep.  12.  D.  Morri/s  Cafe.    Per  Curiam.  D.  18  El.  350.  20.  ^S''- .*!\P'" 
per  Curiam.    Contra.«47  E.  3.  22.   19  H.  6.  25.  b.  30  Aff.  8.  p^fch/Yt 
Admitted.  47  Afl*.  8.  Adjudged.  19  AfT.  i.  fanle  Cafe.]  Eiu.  Aooo. 

And. 

Jo.pl.  17$.  S.  C.  by  name  of  Eobn  v.  HASRn.     Adjudged.  •-*$.  C.    Bendl.  157.  Adjudged.— 
4o.  29.  pi.  9).  Trin.    3  Eiic.  is  genenJ,  without  mentioning  fraRktenemenc.-— Serjeant  Haw* 
kias  makrs  a  quxre,  if  parol  partitions  arc  not  rrjiraincd  by  29  Car,  1.  3.     Hawk.  Co.   Litt. 

4S3-  (>69-)  .  .  , 

Kfanithn  hetvttn  jcititenantt  is  nctgcoS  xvithQuf  deed^  albeit  it  be  of  lands,  and  jointenantt 

are  compellable  to  make  partition  h^  the  ftatute  3  i  H.  8.  cap.  10.  and  31  H.  8.  cap.  82.  becaule 

cbeymuft  purfbe  the  a£l  by  varit  de  fariitiontfaeiend€%  and  a  partition  between  joiotenants  without 

writ  rcnuini  at  the  common  law,  which  could  not  be  done  by  parol.  Co.  Litt.  169.-— Goldfb.  28.—- 

Co.  Ltet.  187.       ■  So\k  it,  and  for  the  fame  rcafou  of  tenants  incommm,  Co.  Litt.  169. But  tf 

tworrvdjr/j  in  vmmon   be,  and  they  make  partition  by  parol,  and  execute  thtfamt  in  feveralty  iy 

iivny^  this  is  go. d  and  fufficient  in  law;  and  therctore  where  books  fay*  that  jointenants  made 

paitiiioo  w.thoutdced,  it  mtUi  be  intended  of  tvnaiits  in  common,  and  executed  by  livery.     Co^ 

iiu.  169. 

[2.  Jointenants  cannot  make  fzttition  of  a  franktenement  fy  S.P.Cro.E, 
parol  upon  the  land;  becaufe  the  one  cannot  make  livery  to  the  ?o  EliiJia 
other.    3  E.  4.  9.]  Cafe  U 

Doaon  r. 

Pried.— Partition  without  deed  it  good  between  jointenants  or  tenants  in  comment  if  it  be  madtttpm 
the  (and.  Per  the  beft  opinion.     Br.  Partition,  pi.  27.  cites  3  E.  4.  9,  lo. 

[3   Tenants  in  common  may  make  partition  by  deed.    19  H.  (5.  ■^'  ^'  ^/  ^• 

^r     ■'«        1.  ,  .  .  •  L  J    1    r  Andiirhty 

[4.  Jotit  they. cannot  make  partition  nvtthout  deed^  for  want  makcitv/^M 

of  privity,  having  fcveral  rights,  and  becaufe  they  are  •  not  ;^'  '**»'»  »< 

compellable  to  make  it.  .  19  H.  6.  25.  b.   D.  18  El.  350.  20.  ^,v^^^ 

per  Curiam.]  deed-,  for  it 

amounts  (o 
a  livery  in  law.     But  where  two  tenants  in  common  were  of  a  houfe  mnd  land^  and  they  made  far* 
titioti  Vfithftt  the  bomfe  of  the  botije^  and  land  by  parol  wiihout  deed,  and  it  was  notfntnd  that  the 
Uad^ias  tuithik  viruf,  fo  as  it  could  not  amount  to  a  livery  in  law,  it  was  for  that  reafon  adjudged 
lor  the  dcfcndan*,  that  the  partition  was  not  good  for  the  land,  for  which  only  tht  adion  was 

fc«o«?ht.    Pafch.  3G  Eli*.  Cro.  E.  95.     Doaon   v.  i'ricft. Le.  ir^.  pi.  1^6.  S.  C.  adjudged. 

And  as  it  wu  void  for  the  land,  it  was  void  for  the  houfe  alio. ^S.  P.  Neverthclefs  CMtraty.  bc- 

tmfaeo^cemertt  who  are  compellable,  tliere  pat  tition  ^^^^/o/ or  agreement  it  fufficient.  3r.  Par* 
l>&«Ov  ft.  IX.  citet  I9H.  6.  «j. 

5.  Join- 
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r  '  ^  \  [5.  JointinafUs  or  tenants  m  common  cannot  make  partidoit 
Fol.  156/  j!„^f  thejlatute  31  (5*  32  /f.  8.  m  morf  than  hefore^  tho*  they  aic 
The  fother  compellable  to' make  partition  by  writ;  for  the  common  law  in 
hid  iflue  ^^  ^9^^  '^  ^t  altered  by  thejiatutes^  but  only  where  the  partitioB 
two  daugh*  18  smub  By  writ*  6  Rep.  I2.  b«  per  Curiam*  Morris's  .Cafe. 
d^krth  ^*  ^  ^'  '79*  43  Dubitatur.    D.  18  El.  350.  21.  per  Curiam.] 

Umit^  kit  Htf  dawgbt^tfy  4itrd  tbekriu  ffihetr  Mia  lanrftiUy  btfotten.     Per  tot.  Cur.  1  partitioo 
bj  parol  is  void ;  and  if  the  oae  dies  the  other  (h^l  have  all  by  furvivor.     Aqd.  50.  pL  115.  M« 

j6  &  17  £Hz.  Edoa  t.  Ham's. D.  18  Ells.  350.  b.  pL  ao.  feemt  to  be  S.  C— Bcodl.  257* 

16  &  17  Eiix.  S.  C.  and  the  pleadings. 

C  ail  3  C<^«  Jointenants  of  a  term  fir  years  may  make  partition  without 
s.  P.  Pfer    Jeej  becaofe  it  is  but  a  chattle.    D.  18  £1.  *  2CO.  20.I 

Wwy,  Cro-  *  ^  -^ 

E.  95.— Co.  UtL  T87. — •  Mifprinted  for35o.— -D.  350.  b.  pi.  %o,  (bis)  S.  P.  ia  an  aanajmam 

ciiey  iajfs  only  that(peradf  enture)  the  paitttioa  Is  goad* 

[7.  So  of  tenants  in  common  of  a  term  for  years.  D.  x8  £L 
350.  20.] 
In  covenant  8.  In  a^/e  between  the  uncle  and  nephew,  the  cafe  was,  that 
the  cafe  was.  ^^  ^^^  brothers  purchofed  a  mill  in  fie ^  and  after  by  variance  as 
perfons  be-  to  the  reparations,  they  put  them/elves  in  award  of  the  third  bro- 
ing  fiifrd  in  thcr,  who  o'warded  that  one  fiould  -repair  fo  fir  as  to  a  pojl  in  the 
h^T^zfc^i  f»i^^  ^  one  party  andthzt  the  other  fhould  repair  the  rejl  of  the  other 
of  ground,  part  for  ever ;  and  this  vrTLsfir  the  purpofeto  be  a  feverance  for  fwr, 
and  dcfirous  for  them  and  their*heirs ;  afterwards  the  mill  was  leafed  to  farm, 
*°  ^^''^  and  one  took  the  one  moiety  of  the  profits,  and  the  other  the 
^juimittti '/»  other  moiety ;  and  then  one  died,  and  his  heir  received  part  of 
the  ttwarJ  the  profits,^  ^nd  the  uncle  difturb'd  him,  and  he  brought  affife  of 
of  certain     ^j^^  moietv,  and  recovered  by  award,  notwithftandine  that  the 

arbitrators  J^  ,  ••''tj-t*--  1  •  t? 

diofen  foe    partition  was  not  bv  writmg.     Br.  Partition,  pi.  4.  cues  47  £.• 

that  pur-      3.  24  &  19  Aff.  I.  oc  M.  20  £.  3. ^Br.  Jointenants,  ^.  8  & 

rntVredil  37- cites  S.C. 

covenants  , 

for  the  peHbrxnance  of  it.  The  arbitrators  by  their  award  alhtudftvtral  farU  •/  ihe  prmifif  l9 
feverai  ftrfon*,  with  dired^ions  for  making  and  maintaining  fences  and  hedges,  mnd  mttardti  tkM 
tberttffortb  the  parties  Jhcmld bold  infevtraltj.  In  covenant  againft  one  of  them  fornon-periinnBaacc 
oftheawaidy  there  was  judgment  by  default,  and  dams^es  given  upon  a  writ  of  in<2uiry;  and  then 
It  was  mov'd  in  arreft  ^  judgment,  that  the  arbitrators  had  not  made  a  compleat  partitian»  having 
only  awarded  that  the  parties  (hould  hold  feverally,  nuitbcut  direfling  any  deeds  to  tarry  the  partitioa 
into  execution,  and  to  veil  the  refped^ive  (hares  in  the  particular  perfons.  And  of  this  opinion  wtf 
the  Court,  after  time  taken  to  confider;  for  that  Co.  Litt.  166.  cited  in  behalf  of  partitions  without 
deed,  mentions  it  only  as  between  parceneis,  a\id  in  the  fame  page  exprefsly  fays,  it  is  not  good  be- 
tween jointenants  without  deed,  adding,  that  wherever  the  books  allow  of  a  partition  by  jointecaaCf 
vnthout  deed,  it  muft  be  intended  of  tenants  in  common,  and  that  too  executed  by  livery.  This 
was  at  common  law  ;  a  fortiori  iince  the  making  ihcjlfut.  ofibe  29  Car.  9.  which  cxpvefsly  nqviR> 
that  all  alignments,  grants  and  furrenders  fh.*]  be  by  deed  in  writing ;  confequently  there  can  be  00 
partition  now.,  tbo'  by  feo^ment  and  livery,  without  deed;  and  therefore  die  arbitrators  ought  la 
have  directed  fuch  proper  deeds  to  be  executed ;  fo  that  the  award,  which  is  the  ground  of  dMaAiBSf 
being  infufficient  and  v(ud,  the  plaintiiT  cannot  have  judgment.  Trin.  14  &  15  Geo.  a.  C  K* 
XmuuBov  ▼.  Wilson. 

9.  Partition  of  an  advoitfcn  and  rent  is  good  without  icei  i 
contrary  of  a  grant  of  thefe  Wl^n  they  are  in  grofs.     PerThir* 
&  Hill.    Br.  Partition,  pi.  5.  cites  1 1  H.  4.  3.  • 
S.  P.  V.  N.        10.  Partition  by  parol  without  deed  is  good  of  the  reverfion.   Per 
B.  62.  (D.)  panby,  Br.  Partition,  pi.  3.  cites  28  H.  6.  a. 

II.  Par- 
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n.  Parddon  is  good  without  deed  of  a  thing  which  lus  in 
irofttf  becaufe  the  heir  is  in  as  heir  after  the  partition ;  hut  in  cafe 
cfexchaiige  he  is  ip  aspurckcfir^  therefore  theie  a  de(xi  is  requifite 
of  the   revcrfion.    Per  Danby,  Br.  Partition,    pi.   3.  cites    . 

12.  A  writ  of  partition  was  brought  by  the  dean  and  chapter 
cf  C.  agwtji  the  bijbopy  ypon  the  jflatute  of  32  H.  8.  But  per  2 
Judices  it  would  not  lie.  But  Anderfon  feemed  to  be  of  ano- 
ther opinion.  3  Le.  162.  £(ill.  29  £liz.  C.  B.  The  Dean  of 
Gloucefter*s  Cafe. 

13.  Partition  between  hujband  and  wife  of  lands,  if  it  be  equal, 
fliall  bind  the  makers,  becaufe  they  are  compelhble  to  make 
partition :  but  fecus  of  an  ufsj  becaufe  they  are  not  compellable* 
Arg.  2  Le.  25.  Pafch.  30  Eliz.  B.  R.  in  Cafe  of  R0&  v.  Morris. 

(Ej  B7  whom  it  may  be  made  [on  Behalf  of  a  [  222  "i 

Parcener  Infant  &c.  j 

[i. 'T'HE/rcrir/w  amy  of  an  infant  may  make  partition  with  ^-  ^^- 
^    the  other  parcener  j  and  this  fliall  bind  the  infant  if  it  ^^^^^'^^^ 
ht  equal.     9H.  6.  5.]  i^iat  'tis 

void ;   for 
fnfhftm  amy  or  guardian^  have  not  po^ver  to  laalee  partition  \nitfir  bis  time  only.    But  partition  by 
tht  iMftintJ)tmfrJj\  or  z.feme  covert  and  bar  baron',  flwH  bind  if  U  be  fi^ual.  Per  the  beft  opinion ;  for 
wiit  of  partition  lies  in  fuch  cafe  ;  cites  9  H.  6.  5. 

[2.  Guardian  hyfervice  of  chivalry  of  one  parcener  may  make 
prticion  with  the  other  parcener^  and  this  fhall  bind  during 
iiisdme.    9  H.  6.  5.  b.^ 

[3.  So  it  fcems  that  his  partition^iiZ^  ^md  the  infant^  if  it  6a 
^qyal.    Contra  admitted,. 9  H.  6.  5.  b.] 

[4.  If  there  are  two  coparceners,  one  of  whom  //  within  age,      / 
and  in  ward  to,  the  other,  and  the  coparcener  of  full  ag£  mahs  par-* 
titiofi,  which  is  not  equal,  this  (hall  not  bind  the  infarif  at  full 
age    43  Aff.  14.]  ♦ 

[5.  But  if  the  infant  takes  baron  of  full  age,  and  they  leafe  their 
part  fir  liver,  rendring  refit,  and  accept  the  rent,  this  affirms  the 
partition  during  the  coverture.     43  Afl*.  14.] 

6.  Partition  made  by  the  baron  of  the  right  of  his  feme  is  good, 
and  the  feme  cannot  without  reafonable  caufe  dif agree,  as  if  the 
partition  be  not  equal,  or  if  the  land  be  incumbred  with  action  ,• 
per  Danby  and  all  the  Juftices.  Br.  Partition,  pi.  28.  cites 
•£4.4. 


(Ra) 


das  ^UttitiaiL 


(E.  2)  Good.     By  Ju^meta  in  Affifi. 

Br,  Aifife,    f «  T)  Artition  (hall  be  made  by  Judgment  in  afftfe  between  parceners f 
t  c* mIT  where  the  one  takes  tljp  whole  protits,  or  maJces  other 

that  it  is     dtfieifin  \  contrary  between  jtnntenants*    Br.  Partition^   pL  i6. 

the    famt      citeS  7  Aff.  10. 

if  flie  takts  ' 

m/n  of  the  frofitt  than  helomgs  t§  i#r.— ^Co.  Litt.  167.  b.  (q}  fayt,  that  Brittom  11  to  the  Cootni7» 

and  that  it  feemi  reafoDablcy  for  he  mull  have  his  judgment  acoording  to  the  plainr,  and  chat  wa  of 

a  moiety,  and  ndtof  any  thing  in  feveralcy,  and  the  fheritf'canaoc  have  any  warrant  to  make  any  par* 

titiea  in  feveialty  or  by  m^et  and  bounds. 

a.  jind  where  upon  partition  tbe  moietj  of  fuch  land  is  aUdted 

to  the  one,  and  the  other  moiety  to  the  other,  this  is  a  good  fartidon 

without  feverance  of  the  land,  and  qffifeJhaU  be  brought  according^ 

ly  of  the  moiety  by  plaint,  and  good.    Br.  Partition,  pi.  16.  cites 

12  AflT.  17. 

6  Rco.  13.        3.  If  two  jointenants  are,  and  one  dijfeifes  the  other  and  he  brings 

tition  "^  1      ^Jrfi^  Xh^  judgment  was,  ihat  he  recover  the  moiety  to  hold  infeveraU 

ai.  S*  d— ^y*  and  the  fame  law  of  coparceners.    7  Aff.  10.  But  •  28  Aff.  35. 

Tho*  fome   is  contraiy^  and.  the  reafon  feems  to  be,  becaufe  the  feverance 

Sa^'udg-    ^^^^  defeat  the  furvivorfliip,  which  (hall  not  be  bylaw,  unlcfs 

nient  ihaii   they  affent,  but  between  coparceners .  there  is  not  any  forvivor. 

t>e  given  to  Br.  Partition,  pi.  35.  cites  10  Aff.  17. 

hold  in  fe- 

▼cralty  in  the  cafe  of  jointenants*  as  10  E.  j.  40.  and  10  Afl*.  17.  Ld.  Coke  thought  it  would  be 
hard  in  law  to  maintain  the  judgment ;  for  befides  that  he  ought  to  recover  according  to  his  plaint» 
he  ought  alfo  to  recover  in  the  aflife  by  vit%u  of  tht  recogtiitors,  and  they  had  no  view  of  any  thing 
infeveral;  and  likewifc  this  li;MrA/£r  /•  tbe  pUhitiJ**  frrjudice^  mtxueltfir  tbefurvtvmrjkip^t 
for  warranty  &r.  and  with  this  accords,  a8  Au.  pi.  35.  where  the  cafe  was  adjudgedt  not  u^oo  any 
<^inion  at  the  affifes,  but  upon  adjournment  in  Bank»  and  there  adjudged  that  the  plaintiflT  recover 

C  1  l*i^^i^ly>  t^^'  tb^  plaintiff  himfelf  pray 'd  judgment  to  hold  in  feveialty ;  Cor  tbe  pnycff 

^^3    J  of  the  party  (hall  not  alter  the  judgment  of  the  law.    6  Rep.  13.  a.  in  a  nota  in  Mai^ 
rice's  Cafe. 

4.  In  aj/tfe  purparty  was  pleaded,  upon  vhich  they  were  at 
iffue,  and  it  paffed  for  the  plaintiff,  by  which  he  according  to 
his  prayer  hzd  judgment  to  held  his  part  infeveralty,  notwitfaftand- 
ing  that  he  may  have  writ  of  partition  againll  the  other.  Br.  Par- 
tition, pi.  36.  cites  12  Aff.  17. 


(F)  Equal.     What  (hall  be  faid  equal. 

« 

[n  'T^H  Cy  the  partition  be  equal  in  the  value  of  the  laod^  yet 
^    if  it  be  not  offo  good  avail  to  the  one  as  to  the  other,  this  is 
not  equal.    9  H.  6.  5.  b.] 
Ir.  Parti-         [2.  As  if  the  one  part  is  incumbered  with  an  ajjife  and  the  other 

^;  si'c!    "^^  *"  '.^  «®^  ^q^^*    9  H,  6.  5.  b.] 

*  Orig.   *        [3*  &  if  the  one  part  is  convenient  to  the  one^  and  the  other  pari 

(ea^)  Br.    iits  in  a  place  inconvenient  to  tht  other,  this  h  not  equaly  tho*  the 

p rrdii  !»**>«  ^^  ^^^  ^^^^    9  H.  6.  5.  b.] 
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ft 

4.  If  there  are  three  houfes  of  different  value  to  be  divided  he-  ^ff  if  then 
tween  tbreef  it  would  not  be  right  to  divide  every  houfe;  for  ^iJ-^^^/mJ/i 
that  would  be  to  fpoil  every  houfe ;  but  fome  recompencc  is  to  cr  advo^- 
be  made,  either  by  a  fum  of  money,  or  rent  for  owelty  of  par-  /"j*  ^  bcdi- 
>tition,  to  thofc  that  have  the  hbutes  of  lefs  value ;  per  Ld.  C.  jht^/J^^y/" 
Parker.  Wms's  Rep.  447.  Trin.  1718.  in  Cafe  of  Ld.  Ciaren-  thing  muft 
don  and  Bligh  v.  Hornby.  t*  divided 

'  intoromanj- 

MTts,  but  not  wheie  there  are  other  lands  which  may  make  up  the  other's  (hares ;  per  Ld.  C.  Par-* 


IbkL 


(G)  Rent  for  Equality.    What  fhall  be  good  Grant 
of  a  Collateral  Tubing  for  Equality. 

[i.  T  F  the  pan  of  the  one  coparcener  is  of  more  value  than  the  As  If  twd 
^  part  of  the  other,  (lie  may  grant  a  rent  to  the  other  for  ^^f\\  ^t\ 

1*  -i     !-•     /i^    11 V  1      •     •  •  *  rr  1  IcendtotwO 

^uautj,  and  this  Ihall  be  good  partition.     29  AIT.  23.J  parceners, 

and  the  one 
fcottfeiiwordi  20s.  per  ann.  and  the  other  but  tos.  per  ann.  one  parcener  may  have  one  houf* 
aadthe  other  parcener  the  other  houfe ;  and  Hie  who  has  the  houfe  worth  20  s.  per  ann.  and  her 
l>ein  (ball  pay  5  s.  per  ann.  {(Tuing  out  of  the  fame  houfe  to  the  other  parcener  uid  Co  her  heirs  for 
<*er.    Co.  Uit.  f.  251. 

[2.  If  upon  partition  the  one  grants  a  rent  to  the  other, 
and  that  If  the  faid  rent  be  arrear^  he  may  levy  it  of  his  landy  tho' 
the  rent  be  granted  generally^  not  exprefling  to  bie  taken  of  any 
foil,  yet  the  claufe  fubfequent  explains  it,  and  therefore  fhaU 
lOiicout  of  the  land  divided.     29  AiT.  23.  adjudged.] 

[3.  So  if  upon  partition  the  one  grants  a  rent  to  the  other  f^  ^  s 
generally  for  equality  of pariitsony  without  mention  to  betaken  of  any  ^^ol.  257.^ 
fiilj  and  nvitbotU  nwre  ;  yet  this  iliall  ifluc  out  of  the  land  fo  divide*  ' 

ed,  and  (hall  be  good  partition  j  for  inafmuch  as  it  is  expreiTed 
to  be  for  equality  of  partition  it  cannot  be  Otherwife  taken. 

29Air.23.]  ^  .  .. 

[4.  Baron  and  feme  may  grant  a  rent  for  equality  of  partition^ 
and  this  (hall  bind  at  lead  during  the  coverture.  29  AiT.  23.' 
adjudged-] 

5.  Upon  a  partition  made  by  jointenantSy  a  rent  cannot  "be  f    tjS^  jj 
rcfcrv'd  for  equality  of  partition  \  for  they  are  in  by  purchafcy 
and  vere  not  compellable  by  the  common  law  to  make  parti- 
tion. Le.  27I  in  Cafe  of  Marfli  v&  Smithj-— cites  26  H.  8^  4* 

.9£.4-i- 


V6l.  XVI.  T  (G.«) 


«24  pmition, 

(G.  2)  Owelty,  ff^bat  may  h  granted  for  O'welly 
of  Partition;  and  in  what  Cafes  good  ivhimt 
T>t$d. 

^r.Nufance,  !•  A  *  Way  OTf  rettt^harge  maybe  refervcd  upon  partition  ftr 
scLsP*  equality  xhtxtoi  without  deed,  and  good.   Br.  Rcfcrva- 

and  fo  of  a  tlOIl,  pi.  II.  citCS  21  E.  3.  2. 

tomm9H  of 

efitverf,  or  cnroiy^  or  a  ecmmfm  of  pajiure.    Co.  Litt.  161.  a.  b. — *  S.  P.    Br.  Rsferratian*  pl.4t> 

Br.  Monftians,  pU  45.  cites  S.  C. PI.  7.  ciies  S,  C. — f  Br.  Partition,  pi.  7.  citrt  S.  C. 

S.  P.  and  if  2.  Partition  is  good  and  (hall  bind  without  deed  or  fine, 
'^^h^M  ^^^  "^^"^^  "^^y  ^  referv'd  upon  it  without  deed  or  fine ;  ami 
appendant  \f  the  land  be  in  tail^  the  rent  Jball  he  in  tail  like^vife^  and 
be  rejerved   of  the  fame  condition  as  the   land  was^     Br.  Parti tion,    pi.  15. 

andtxctpt.   citC3  2  H.  7.  C. 
fd  in  tbt  '     -^ 

partition  of  the  land,  this  makes  the  advowfon  in  grofs,  ootwithllanding  that  it  was  appendant  be<« 

fore.     Br.  RefervAtion,  pi.  24.  cites  2  \\.  7.  5. S.  P.  Br.  Partition,  pi.  32.  cites  1 1  H.  4.  6r. 

fa\s  it  is  good  without  deed,  tho'  r^nt  be  refen/ed  upon  \tfor  tjmatitj  of  partition  ;  for  this  Aaads 
viih  coDimon  right. 

•  See  (D>  3.  Partition  by  parceners  might  at  law  be  by  parol,  and  rent 
pi.  «.  »n  the  ^^  efiovers  which  lie  in  grant  might  be  refervid  or  trranted  with" 

notes  there.  •/,       .  ^  ,.         9  ..o        ,     r''  1      1       t       1  j>       t   >    »    . 

out  deed  for  equality  of  partition  out  of  the  lands  defcendedj  hut 

not  out  of  other  lands j  and  rent  fo  referved  or  granted  is  diftrain- 

able  of  common  right,  tho'  it  be  not  rent  fervicc.     Bat^  qu^re 

«  if  parol  partitions  he  not  rejlrained  hy  29  Car.  2.  3.  Hawk«  Ca 

Litt.  253.  (169) 

ri.  C.  134.       4.  It  the  rent  be  granted  generally  (out  of  no  land  certain)  for 

k.  iiiCafeof  owelty  of  partition  pro  refiduo  terne^  it  (hall  be  intended  out  of 

.Beto!"^*    the  purparty  of  her  that  grants  it.    Co.  Litt.  169.  b. 

5.  If  rent  be  granted  otit  of  other  lands  than  defcended  to  the 
coparceners,  then  there  muft  be  a  deed*   Co.  Litt*  169.  b. 

(H)  In  what  Manner  they  fliall  have  the  Thing 

parted.     [Coparceners.l 

[1.  T  F  a  county  palatini  AttctnA  todirerfe  coparceners,  and  they 
^  make  partition,  every  one  of  them  /ball  have  afemred  cttrnty 
palatine,,  and  the  liberties  and  prerogatives  in  it*  Da*  x* 
County  Palatine  61.  b*  23  H.  3.  Partition  aS*] 

[2.  So  if  coparceners  of  a  numor  make  partition,  erery  ons 
fliall  have  2Lfeveral  manor  and  court  baron.     Da*  X*  6i*  b.] 

[3.  If  there  are  three  coparceners,  and  10 1.  rent  is  grattted 
•Co  one,  and  xol.  rent  to  the  other  of  them  for  equality,  tho' 
this  rent  be  granted  fever  ally  ^  yet  they  an  coparctners  of  it;  for 
they  may  join  in  one  fcire  facias  for  it  apinft  Uie  diioi* 
%q  AS.  23.  adjudged.] 
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fl)  Thefiveral  JFays  of  making  Partition ;  and  of 
the  E/e^ion  and  Privilege  of  the  Eldefi  and  her 
IJue.  V 

upArtitions  between  parceners  arc  either  exprefs  or  impl^i\  •ThceMeft 
'*'  of  exprefs  partitions  there  zxcfour  by  conjenty  and  one  by  no^hive*Uit 
nrnpulfiofi.     Thc^r/l  partition  by  confent  iS)  when  they  agree  to  firft  dec- 
diwJe  the  lands  into  equal  parts  in  feveralty,  and  that  one  fliall  ^^^"1  but 
have  fuch  a  part,  and  another  fuch  a  part  &c.    Tbc/econd  is  ^*n^*^ 
when  they  agree  that  fome friends  Jhall  divide  the  lands  into  equal  to  her  her 
parts,  and  then  the  eldeft  (hall  choofe  firit  one  of  the  parts  fo,  v^  ^^^ch 
divided  &c,  unlcfs  they  otherwife  agree.    The  part  chofen  by  J*.*  J*2JJ 
tikc  eldeft  is  called  enitiapars  \  becaufe  this  *  privilege  is  perfonal  And  it  miy 
to  the  eldefl^  being  given  to  her  out  of  refpcA  to  her  age,  and  *«  ^^^  **>• 
defccnds  not  to  her  iflue ;  for  if  fhe  die  the  next  eldeft  fhall  ^^^ 
choofe  firft.     But  if  they  have  an  advowfon^  the  law  gives  the  one  part  to 
firft  prefentation  to  the  fldtfl^  if  they  cannot  agree,  and  this  privi-  the  youngeft 
Jcgc  ^oa  to  her  ijfue,  ajftgnee,  or  tenant  bv  curte/v.    The  third  %%^i^ 
partition  is  when  the  e/defi  divides,  and  in  fuch  cale  fhe  fhall  not'  tee,   Co. 
choofe.    The  fourth  is  when  after  the  land  is  divided  they  cafi  Utt.  f.249. 
iots  for  their  Iharcs.     Tlie  exprefs  compulfary  partition  is  by  writ  JJJJ.^^**^ 
de  partitione  faciendoy  the  words  of  which  are  Cum  exdem  A.  nf  hetldtjt 
and  B.  infimul  &  pro  indivifo  teneant  tres  acras  terrs  &c.  ^aU  h«v€ 
Hawk.  Co.  Litt.  2s  I .  (166.)  [^^  ^*- 

doubted  Vf 
Frovike,   but  he   indioed  that  he  (hould.    But  fee.  Kelw.  49.  pi.  5.   iS  H.  7.    Anon  -^— 
It  was  held  by  thfcc  Jufticet.  that  the  grantee  fliAuld  have  the  privUege*  but  Anderibn  doubted  % 
bat  be  agreed  that  ttnant  kj  the  cnrttjy  (hould  have  the  fame  advantage,  as  the  wife  (hould 
bave  had.     Cro.  £.  iS,  19.    Pafch.   25  Eliz.    C.  B.    Harris  and   Haiet  v.   Nichols.  ■  ■ 

Advowibo  deiccnded  to  two  copftrcenen*  the  yungefi  %um*  tttitiin  age  and  in  nuard^  the  guardian 
mdrfia  VfitJb  the  eldeft^  the  cburek  avided^  the  gttardian  fire/en ud  in  the  name  of  both  fiftera. 
A(ien»aids  iSbit  ytmger  Jiftet  came  to  age  and  the  church  avfded  agaln%  It  was  thought  by 
ieveral  that  the  eldeft  (ball  have  the  prefentmenf,  if  the  youngest,  will  not  join  with  her;  for  this 
(ball  be  faid  the  corameaccinent  of  her  turn,  inafmuch  as  (he  had  not  the  turn  at  the  laft  aToidincet 
but  that  the  fame  was  made  indifferently  in  the  name  of  both.  But  others  held  the  ctmtrary* 
({were.  D.  <5.  a.  pi.  5.  Pafch.34  ft  35  H.  8.  Carow's  Cafe. — The  privilege  of  the  eldeft  to  mak* 
tbc  firti  prcrientation  is  not  in  refpcdt  of  her  perfon  only,  but  as  it  ii  annexed  to  the  eftate  alfo ;  for  aa 
If  is  meed  c  H.  e.  10.  b.  hot  baron  who  is  tenant  by  the  curtefy  (hall  have  it.  3  Rep.  22.  b.  ia 
Walker's  Cafe. 

2.  Kote^  That  the  word  tenet  in  a  writ  always  implies  a  te** 
nant  of  the  freehold  ;  therefore  if  one  of  them  be  diffdfed  by  the 
9ther^  no  writ  of  partition  lies  ;  and  if  one  of  them  make  a  leaft 
firlife^  the  other  Ihall  not  have  a  writ  of  partition  againft  her  % 
but  agaiafi  her  leffee fhe  fhall  \  and  if  one  make  a  leafe  for  years, 
yet  the  wier  may  have  a  writ  of  partition  againft  her.  Ilawk« 
Co.  litt.  252.  (167). 

3.  Tliere  are  alfo  feveral  implied  partitions  in  law )  as  if  there 
be  tbrte  parceners  of  a  mejhalty^  and  one  of  them  purchafe  the  te^ 
ttM<7}  this  is  a  partition  in  law,  and  extinguiflies  the  mef^* 
oahy  for  a  third  part^  and  the  lord  muft  make  feveral  avowries* 
Uawk,  Co.  Litt.  252.  (167)* 

T  a  4-  ^^i 
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4.  jifiJ  if  ofte  parcener  infeoff  ajiranger  of  her  part,  the  other 
parcener  and  the  feoilee  are  tenants  in  common.  Hawk.  Oji^ 
Litt.  252.  (167).  ^ 

5.  And  if  hath  of  them  marrf  and  have  ifiue  and  die,  leaving 
hulbands  tenants  by  curtefy^  tlie  parcenary  is  divided,  and  fe- 
ycnlpntcipes  lie  againft  the  tenants  by  curtefy  &c.  Hawk.  Co. 
Litt.  252.(167). 

6.  But  if  one  ncover  againfi  the  other  in  ajfife  or  nuper  Mit  i 
yet  they  remain  parceners ;  for  as  the  plaint  was  for  a  moictVy 
the  judgment  and  execution  muft  be  purfuant  thereimto.  HawL 
Co.  litt.  252.  (167). 

t  226  J  (K)  In  Hotch-pot.    JHjat ;  and  in  \vhat  Cafes  to 

be  made* 

I.  r>Utting  in  hotch-pot  tV,  where  the  other  lands  or  tene* 
^  mems  not  given  m  frank-marriage  defcend  ffom  the  do* 
nors  in  frank-marriage,  only ;  for  if  the  lands  defcend  from  the 
father,  mother  or  brother  of  the  donor,  and  not  from  xkt  do- 
nor, the  donee  in  frank-marriage  (hall  have  her  part  as  if  no 
fuch  gift  had  been ;  becaufe  (He  was  not  advanced  by  them  buc 
by  an9ther.    Co.  Litt.  f.  272. 
^^VmT        ^*  ^  *  "^*"  ^**  *^°  daughters^  and  ^veth  with  the  eldeft  «• 
put  the  land  fronk^marriage  part  of  his  lands y  and  dsethfeifed  of  the  remnant  of 
into  hotch«  greater  value  ;  in  this  cafe  neither  the  hulband  or  wife  (hall  have 
por»  then     jmy  ^f  ([it  remnant,  unlefs  they  will  tmt  their  land  eiveiL  in. 
%^„    fr^-marriage  in  hotch-pot  with  the  kmnant  with  tlS«  fifter. 
Auii  out  of  Co.  Litt.  f«  2669  267. 

lh€  remnant 

make  up  her  part  cooaU  but  the  donees  iniift  do  the  firft  aft.  Co.  Litt.  176.  «.  b.— Aod  if  tbe 
parcener  to  whom  the  land  in  fee  fimplc  defceaded  will  not  put  the  lands  into  hMch-por,  then  nav 
the  dooctt  ttkvu  into  the  lee  iinple  lands,  and  hold  theia  in  coparcenary  with  her.  Co.  Liu.  176.  k. 

3.  If  the  donees  die  before Juch  partition  their  iJuesfiaU  upon  the 

putting  into  hotch^ty  have  the  fame  benefit ;  for  it  is  inheritaUe» 

and  defcendible  to  the  ifTues.    Co.  Litt.  178.  a. 

I*'!' T^'        4-  If  the  lands  given  in  franl'marriage  be  of  equal^  or  of  more 

counted  IT  y^^^h  '^^^"^  *^"  ^^'  ^^^^^  defcended,  then  the  fame  (hall  not  be 

it  was  attJk  put  in  hotch-pot.     Co.  Litt.  f.  273. 

iime  mf  lb* 

partition ;  for  if  the  donor  purchafe  more  land  after  the  gift,  or  if  the  land  giYeo  In  fiaiik*Barria|» 
be  by  the  adt  of  Cod  decayed  in  value,  or  if  the  remnant  of  the  lands  in  fee-£mple  be  improvtd 
after  the  gift,  or  c  converfo,  the  law  (hall  adjudge  of  the  ralue  as  it  was  at  tilt  time  of  ptrddOBt  vn 
Ith  it  WAS  by  the  proper  ad  or  default  of  tbe  parties.    Co.  Litt.  1 79^  a* 

Forofiands  r.  Lands  or  tenements  given  myraiiKintfma|pr  fliall  not  be  pit 
dohee  *in  ^  ^^  hotch-pot,  nor  unlefs  where  lands  defcend  in  fee-fimple  ;  ibr 
irank-roar-  of  lands  defcended  infee^taily  partition  (hall  bse  made  as  if  no  fiicb 
riage  (haU    gift  jq  frank-marriagc  had  been  made.    Co.  Litt*  f.  274* 

much  part  as  the  other  coparcener ;  becaufe  the  iffae  in  tail  daimcth  per  ftcnam  4oai»  aadbilblfti 
parcenen  muft  «^iitll|  ishcrit  by  force  of  the  gUt^  U  v^hiQtat  doaatnrii  Jte.  obfctvMBb    Cow  Litf* 


partition*  tz6 

.5.  No  lands  fliall  be  put  in  hotch-pot  with  others^  unUJs  lands  ^^  >^  *« 
TOich  were  given  infrank-marriagt  only  \  for  if  a  feme  has  any  J^ff^^*^  *"* 
other  lands  or  tenements  by  any  other  gift  in  tail,  (he  ihall  never  6ne  of  his 
put  fuch  land  fo  given  in  4iotch-pot,  but  Ihc  (hall  have  her  pur-  daughters  of 
party  of  the  remnant  defended  &c.  viz.  as  much  as  the  other  f*J^J  ^[^  "* 
parcener  (hail  have  of  the  fame  remnant.  Co.  Litt.  f.  275%  purchafetH 

to  him  and 
JKr,  and  their  hein»  org^veth  to  her  pvtof  his  lands  in  tail,  fpectal  or  general,  (he  notwithftaod- 
iogdiisfluinhaTe  a  full  part  in  the  remnant  of  tfie  lands  in  fee-fimple  ;  for  the  benefit  of  putting 
^  into  iiecch-pac  is  only  appropriated  to  a  gift  in  fcank- marriage,  (quia  maritagiiuncadit  in  pv« 
ttnj  which  Qiall  be  accounted  as  parcel'of  his  advancement.    Co.  JLitt.  179.  b. 

(L)  l*be  Effe^  of  a  Partition ;  and  how  feifed  after. 

I.  pArtition  between  two  fifters  and  heirs  to  the  father  is  a  S.  P.  Br. 

*    good  bar  in  oKfe  between  tbem,  tM  the  onejijler  only  be  heir  by  ^^X^^ 

fieeialtaily  and  inis  is  by  reafon  of  privity  of  blood  :  but  par*  f    227   1 

dtion  between  grangers  to  tie  blood,  is  ao  bar.     Br.  Partition,  n  e.  3.^ 

pi.  20.  cites  1 1  Aff,  23.  But  this 

partition  be  « 
log  mtJeditthig  ctwrtmrt  of  the  fifter  by  the  firft  venter*  who  wu  heir  to  the  eouily  it  was  for  thM 
leafitt  avoided.     Br.  Affile,  pi.  174.  cites  S.  C. 


2.  Tho^  partition  be  made  between  parceners,  yet  they  are  in  Two  >;«/#. 
by  their  common  ancefior^  and  may  wuch  as  heir,  and  may  have  every  ^^Ij^  ^^^ 
advantage  at  heir.  Br.  Quarelmpedit9pl.73.cites  21  £.  3.30. 31.  ramty,  and' 

'  partition  ii 

aai^jbetwcea  them  by  judgnest  in  writ  of  ptrtition*  by  the  ftatute  of  3 1  H.  ?.  cap.  1.  it  wat  ad- 
Hpd  .that  the  ^tmrrmmiy  rttHaint.,  bccaufe  by  tht  King'i  writ  they  are  compeUahte  by  the  ftatute 
(to which  every  man  h  a  party)  to  make  partition,  and  having  purfued  his  remedy  according  to  the 
«uee,  ft  (hall  work  no  wrong  to  him;  but  had  they  made  partition  otherwife  than  by  writ,  noU 
withftaading  they  wrre  compellable  by  writ  to  make  it,  yet  not  having  purfued  the  ftatute,  fuch  par* 
titioo  remaiAS  at  common  law,  and  confeeuently  tiie  warranty  is  gone,  ai  it  agreed,  29  E.  3.  tiu 
VTaiTiBty.  6  Rep.  za.  b.  Paich.  27  Eli^.  C.  B.  Morrke'a  Cafe. 

3.  Wiere  a  manor  is  parted  between  two  coparceners,  each  has 
a  moiety  of  the  manor :  contra  it  feeras  where  the  one  has  all  the 
demefnes^  and  the  other  all  thefervices  /  but  as  long  as  the  one  has 
land  and  ferriceSf  and  the  other  likewife,  each  has  a  moiety  of 
the  manor.    Br.  Demand^  pi.  lo.  cites  9  £.  4.  5« 

4.  Trefpafs :  if  9  manor  to  which  a  viljiein  is  regardant,  de» 
fcends  to  two  parceners,  who  make  partition,  and  the  manor  is 
allotted  to  one,  and  the  villein  and  other  land  to  the  other,  now  the 
vUtein  is  in  grofs^  and  admitted  for  a  good  partition.  Br.  Par* 
tition,  pi.  3c.  cites  13  £.  4.  2. 

5*  If  two  coparceners  of  a  manor  and  advo^fon  appendant  make 
partition  of  the  manor  referving  the  advonvfon,  now  they  are  fiver al 
tenants  ^ the  lands,  and  jointenants  of  the  advowfon;  and  by  this 
die  advowlon  is  in  grofs,  and  not  appendant.  Br.  Partition, 
pL  25.  cites  2  H.  7.  5. 

6*  Let^e  to  two  for  years  with  zprovifi  in  the  end  of  the  in* 
denture,  that  ^  they  die  within  the  term,  the  term  /hall  ceafe^ 

They  xnoke  partitioDj  or  one  aliens  hii  part,  and  cues.    The 

T3  kflbr 
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leflbr  cannot  enter,  but  the  grantee  or  the  executors  of  lejfee  (i 
no  alienation  be  made,  or  otherwife  the  grantee)  /ball  have  his 
part  during  the  life  of  thefurvivory  and  there  (half  be  no  occtt- 
pancy*  D.  67.  a.  pL  18.  Mich.  3  £•  6.  Farington's  Cafe. 

7.  If  a  leaje  be  made  to  two,  upon  condition  not  to  alien,  and  they 

make  partition,  and  afterwards  the  one  aliens  his  part,  the  ^vhole 

is  forfeited.    D.  67.  a  pi.  18.    Marg.  cites  Mich.  31  &  32  Eliz. 

C-B.    Croftwick's  Cafe. 

*  It  remains       g,  jf  advowfon  be  appendant  to  a  manor,  which  defcends  to  di* 

iT"^^'  vers  coparceners,  and  they  xnTke  partition  of  the  manor  to  which 

62.  (F.)       £5*r.  •  without  fpeaking  of  the  advowfon,  the  advowfon  notwilh- 

ftaiiding  the  divifion  and  feverance  of  the  manor  to  which  &c. 

.  remains  appendant.     8  Rep.  79.  b.  Trin.  7  Jac.  in  Wyat  Wild'l 

Cafe, 


(M)  Bound.    By  what  Partitiofu 

I*  J F  perfc^  partition  be  made,  the  one  parcener  cannot  re-enter 
^  into  his  part  again  without  agreement  of  the  other  to  defeat 
t1^  partition ',  but  if  ajiranger  enters  into  part  by  elder  title,  there 
the  coparcener  may  enter  with  the'  other,  and  they  Ihalt  make 
a  new  partition.    Br.  Partition,  pi.  34.  cites  15  £•  4.  3. 

t  a^S  ]  (N)  What  Partitions  fliall  bind  them  and  the  IffaCt 

ieing  made  by  Infants,  Fenie-Covert^  &cq. 

I.  T  F  the  partition  be  of  lands  intailed,  or  if  any  of  the  parcc- 
'*•  ners  be  of  non  fame  memori^,  it  ihall  bind  the  parties 
themfelves,  but  not  their  iflues,   unlefs  it.  be  equal.      Co. 
.  Litt.  166. 

2.  Or  if  any  be  covert,  it  (hall  bind  the  hulband,  but  not  the 
wife  or  her  heirs.     Co.  Litt.  166. 

3.  Or  if  any  be  within  age,  it  (hall  not  bind  tlie  infant.  Co. 
Litt.  166. 

4.  If  the  tenements  (whereof  they  make  partition)  be  to 
them  in  fee  tsul,  and  the  part  of  the  one  is  better  in  yearly  Talne 
than  the  part  of  the  other,  albeit  they  be  concluded  during  their 
lives  to  defeat  the  partition,  yet  if  the  parcener  which  has  the 
lefler  part  in  value  nas  iflue,  and  dies|  the  ifliie  may  difagree  to 
the  partition,  and  enter  and  occupy  in  common  the  other  part 
which  was  allotted  to  her  aunt,  and  fo  the  other  may  enter  and 
occupy  in  common  the  other  part  allotted  to  her  bfter  &c.  as 
if  no  partition  had  been  made.    Co.  Litt.  f.  2C5. 

5.  Hu(band  and  wife  tenants  in  facial  tail  of  certain  lands  in 
fee  have  ifTue  a  daughter ;  the  wi(e  dies ;  the  hulband  by  a  fe* 
cond  wife  has  another  daughter ;  both  the  daughters  enter  (ttfierr 
the  eldejl  is  only  inheritable)^  and  make  partition  %  the  ddeft  is 


londuded  during  her  life  to  impeach  the  partition,  or  to  fay 
that  the  Toungeft  is  not  heir ;  and  yet  (he  is  a  ftranger  to  the 
tail,  but  m  refpeft  of  privity  in  their  perfons  the  partition  (hall 
conclude ;  for  a  partition  between  mere  Jirangers  in  this  cafe  •  , 
is  void  \  but  the  iflue  of  the  elded  fliail  avoid  the  partition  at 
iffiic  in  tail.     Co.  Litt.  170.  b. 

6/If  invo  parceners  of  lands  in  fee  take  hujbands^  and  they  and  Jfft  f/  th» 
their^bu/bands  make  partition  between  them,  if  the  part  of  the  JJJj"*^^^ 
one  be  lefs  in  value  than  the  part  of  the  other,  dtsring  the  lives  twttn  the 
cftbeir  bit/bands  the  partition  pall  Jl and  in  its  force.     But  albeit  hulbands 
It  (hall  ftand  during  the  lives  of  their  hufbands,  vet  after  the  "^^[^  ^^«* 
death  of  the  hufbands,  that  woman  which  has  tne  leder  part  ,pa^  ^  rb4 
nay  enter  into  her  rider's  part  as  is  aforefaid,  and  fliall  defeat  '/««  «f  ^^ 
the  partition.    Co.  Litt.  f.  256.  '  '^Zu 

epui/jtMTlj  value,  then  it  cannot  afterwards  be  defeated  in  fuch  eafet.    Co.  Litt.  f.  1^7. 

7.  The  wife  mttft  be  party  to  the  partition.    Co.  Litt.  170.  b. 

8.  Tho^  tne  partition  be  unequal,  yet  is  not  the  partition 
void,  but  Toidable ;  for  if,  after  the  deceafe  of  the  hufband^  the  wife 
enters  into  the  unequal  part,  and  agrees  thereunto,  this  (hall 
bind.    Co.  Litt.  170.  b. 

9*  Note,  The  partition  (hall  not  be  defeated  for  the  furplus- 
age  only  to  make  the  partition  equal ;  but  it  (hall  be  avoided 
for  the  whole.    Co.  Litt.  170.  b. 

10.  If  the  parts  at  the  time  of  the  partition  be  of  equal  *  S.  1*.  F. 
yearly  value,  neither  the  ♦  wives  nor   their  heirs  (hall  ever  ?{?\ LiLV 
avoid  the  fame,  and  the  reafon  thereof  is ;  for  that  the  huf-  if  the  par- 
bands  and  wives  were  compellable  by  law  to  make  partition,  and  ^^on  ^ 
diat  which  they  are  compellable  to  do  in  this  cafe  by  law,  they  ?'j?^*  ^ 
may  do  by  agreement  without  procefs  of  law.     If  the  annual  the  King^B 
value  of  uie  land  be  equal  at  the  time  of  the  partition,  ami  after  7*"»>»  »"* 
become  unequal  by  anv  matter  fubfequent,  as  by  furrounding,  {jjf^f"^ 
in  hu(baiidr7  &c.  yet  tne  partition  remains  good.  Co.  Litt.  17 1.  given,  it 

(hall  hind 
the  feme  covertf  for  ever,  albeit  the  parts  be  not  of  equal  annual  vali'e  ;  becaufe  it  is  nxade  by  the 
Aoiff  bj  the  oath  of  i«  men,  by  authority  of  law.    And  tht  judgment  is,  that^nition  (hall  remain 
htm  and  ftable  for  ever.     Co.  Litt.  171. 

Bia  a  partition  !m  Cbanury  where  one  coparcener  is  of  full  age,  and  futs  livery,  and  one  other  ia 
within  age,  and  has  an  mne^tial  part  allotted  to  her,  ihall  not  bind  her  at  her  fuU  age  (  for  in  a  nurit 
diieded  f  tkeffchmtw  to  make  partition,  there  is  \Jahfjure  /  ^and  there  ii  nojyjg.  f  020  1 
anvr  open  fuch  a  partition.     Co.  Litt.  171.  1-         ^    A 

Jir/if  fuch  a  partition  made  in  Chancery,  and  between  co|>arcenen,  whereof  one  is  of  full,  ani 
the  other  within  age,  be  equal,  it  (hall  bind,  fo  that  a  part  of  the  land  holden  in  capite  be  allotted 
to  every  cyf  the  copafteoen  {  for  to  that  end  there  it  an  exprefs  provifo  in  that  writ.  Co.  Litt.  171. 

Aad  thia  partition  may  be  avidedeithn  hy/cirefa€i»s  in  the  Chancery,  0rfy  a  v/rit  de  fartU 
iiwufmtind^  at  the  common  law  at  her  fuU  age.     Co.  Litu  171. 

1 1.  If  two  coparceners  be,  and  the  youngeft  being  within  the 
agecfai  years,  partition  is  made  between  tnem,  fo  as  the  part 
which  is  allotted  to  the  joungeft,  is  of  lefs  value  than  the  part 
of  the  other ;  in  diis  cate  die  youngeft,  during  the  time  of  her 
nonage,  and  alfo  when  (he  comes  to  full  age,  viz.  of  21  Tears, 
nay  enter  into  the  part  allotted  to  her  (ifter,  and  (ball  defeat 
Ac  partition.    Co.  Litt.  f.  258. 

T  4  la.  A% 


929  partition. 

And  iho*  '  X  2.  As  bcforc  in  the  cafe  of  a  feme  covert,  fo  it  is  in  cafe  of 
U  ^'^-Sl  *^  '^^^^^ »  ^^^  ^f  the  partition  be  equal  at  tie  time  of  Ac  alloft 
and"the''hi'  mcnt,  it  fliall  bind  him  for  ever ;  becaufe  he  is  compeDaUe  by 
fant  has  the  law  to  make  partition,  and  he  (hall  not  have  his  age  in  a  partis 
^;'.^    tionc  facienda.    Co.Li^t.  171. 

yet  It  not  '         ' 

the    parti- 

$-.00  voiJt  \MXvm<UbU  by  his  entry ;  fbr  if  he  take  the  mhtHc-ffffiti  rf  tht  wKfmaJftrt  4^^ 

full  age^  the  partition  is  made  good  for  ever.     Co,  litt,  171.  b.^^-Nor  Ihall  amintiyiil  fulilte* 

fh  Chancery  bind  an  infant.  Co.  I/itt.  171.  b. 

But  a  partition  made  fy  the  Kimg  *t  writ  de  partitione  Cideoda  by  the  fterilFbytbe  oath  of  11  «ai| 
Ib4  judjgment  thereupon  gifeot  ^^^  bind  the  in£i«t>  tho'  hit  part  be  imc^aU  v«.  Litt.  xyi.  b. 

13.  If  a  wrif  of  partition  be  of  lands  in  fee  and  lands  en-  . 
failed  the  eldeft  fiiall  not  be  compelled  to  take  the  whole  eftate 

'in  tail  (and  fo  the  younger  fitter  to  have  the  whole  fee  fimpkt 
both  being  of  eouu  value),  for  the  prejudice  that  mieht  enfae 
after,  but  may  challenge  one  moiety  ^  tie  lands  uUaiUd^  and  am- 
therofibe  lanii  infeejtmple;  and  tms  Ihe  may  do  ex  provifiooe 
Legis*    Co.  Litt.  173. 

14.  The  inequality  of  the  value  (hall  not  impeach  a  partitioB 
made  of  lands  In  fee  fimple,  between  coparceners  oi  fall  age 
and  unmarried,  no  more  than  it  (hall  do  in  cafe  of  an  exchange* 
Co.  Litt.  170.  a. 

15.  A  partition  of  land  intailed  between  parceners^  if  it  be 
fqual  at  the  time  of  the  partition^  ihall  bind  the  ifliie  in  tail  for 
ever,  albeit  the  one  does  alien  her  part.     Co.  I^tt.  173.  b. 

16.  J.  S.  feifed  of  land  in  fee  has  two  daughters,  Kofe  and 
Anne  Baftard  eigne  and  mulier  puifne,  and  dies,  and  Rofe  and 
Anne  enter  and  make  partition ;  Aqne  Ind  her  heirs  are  cons 
pluded  for  ever.     Co.  Litt.  170.  b. 

.8te  (R).  (O)  Voidable.     For  what  Caufe^  and  How. 

|.      j4Fter  partition  in  Chancery^  flie  who  is  within  age  fliall 

•*^  after  (he  comes  of  full  age  (if  (he  has  too  little) have 

a  writ  de  partitione fatienda  againft  her  Cfter,  or  a  fcire facias  upon 

the  record  of  the  partition  in  the  Chancery  againft  her  copar^ 

cencr,  which  (hall  be  returned  into  the  Chancery  &c.  to  {hew 

wherefore  ne\v  partition  or  e^^tcnt  fliall  not  be  made  &c  F.  N. 

p.  62.  (H). 

Ibid,   in  2.  Upon  a  writ  of  partition  the  Sheriff  returned  thepartiticn 

InSu,  that*  «^-^*^  h  ^w^^w  lawful  men.    One  of  the  defendants  was  gricv*d 

fo  it  wai     with  his  purparty,  becanfe  it  was  too  little  in  value,  and  wonld 

^ew  w?t^     have  put  in  ^furmife  againft  the  Sheriff  and  his  partial  returr,  and 

of  partition  prav*d  a  new  writ  to  make  a  more  equal  partition,  and  it  was 

awarded.      wcIl  debated  if  he  fliould  have  i^  or  no.    D.  73.  pi,  7.  Idich* 

Taylor?.  Bfockhuift. 
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3.  If  the  Sheriff  is  not  upon  the  land  in  perfin^  at  the  executing  I^  partition 
0^  vnrii  of  paltition,  and  lliis  be  Ihewn  to  Ac  Court,  thcjr  may  ^Jj^'^J  ** 
well  ezaioine  it.    And  in  this  cafe  they  examined  the  under  hayiiffojfs, 
Iberiffy  who  confefs'd  that  he  was  there,  but  not  the  {timS  Jranf^ifiy 
himfcif ;  and  thereupon  the  writ  was  fta/d  an<l  a  new  writ  iJ/J^„^^ 
awarded.    But  after  the  return  of  the  Qieriff  is  received  and  31  h.  8.  of 
fl'di  it  will  be  too  late,  and  the  party  can  have  no  averment  Partitioa,  , 
aninft  the  return,  nor  can  he  nayc  error.     Cro.  E.  9,  10.  ^^1,^5^^ 
Alicfa.  24  &  25  £Uz.  C.  B*  Clay's  Cafe.  b^  the  ihe. 

riff    him- 
ftif.   4  Le.  io$.  pi.  ftf6.  Mich.  25  Eliz.  C.  B.    Howen  v.  Gcmrt.  Sec  S  &  9  W.  if 

cip.jf.  f.4,  5,  at(U}pL2.' 

4.  In  a  writ  of  partition  it  was  found  for  the  plaintiff,  and  a 
Vffit  awarded  to  thejheriff  to  make  the  partition^  and  the  fhcriff 
M.  thereupon  allot  part  of  the  lands  in  feveralty,  and  for  other 
part  of  the  lands  the  jurors  would  not  qjjijl  him  to  mah  theparti* 
1m  i  all  which  appeared  upon  the  return  of  the  iheriff.  An 
attachment  was  pray'd  againft  the  jurors,  and  a  new  writ  to 

die  (heriff.    The  Court  doubted  what  to  do,  and  took  time  to  i 

adf ife  and  fee  precedents.     Godb.  265.  pL  366.  Hill*  13  Jac* 
C.  B.  Bagnal  v.  Harvey. 

(0.  t)  Voidable.     Maiegood^  hy  what  A£l. 


i«  TF  there  are  two  coparceners,  and  the  one  within  age,  who  So  if  Oe 

^  make  partition  which  is  not  equal  by  5 1.  in  value,  there  (he  ^^„7e^ 
within  age  may  enter  and  defeat  the  partition,  huttfjhe  at  full  tbefr^ti^f 
op  makes  leafe  or  fuch  like  z6t  in  agteement  to  the  partition,  '^  ^^^*  ^ 
tberc  Ihe  ihaU  be  bound  by  it.     Br.  Partition,  pi.  23.  cites  J^^^„ 

43  Aff.  14.  tf//o//#i/unco 

her,  bythti 
fte  mcs  to  the  partition  at  fuch  age,  in  which  tafe  the  partition  (hall  ftand  and  remain  in  its  force. 
Gd.  Lilt.  f.  2  5S.-^— if»/  peradventurc  ihe  may  ukc  the  profits  of  the  moiety,  leafing  the  profits  of 
Che  other  moiety  to  her  fifter.    Co.  Litt  f.  15S. 

a.  Partition  made  by  baron  andfenu^  or  an  infant^  may  be  af- 
fmtd  by  entry  when  Jhe  isfJe^  or  the  infant  offwl  age  ;  but  con* 
trary  wncre  they  waive  it.    Br.  Partition,  pT.  13.  cites  21  H. 
6.  ay, 

(P)  Voidable.    How  a  Partition  may  become  fo. 

By  Matter  fubfequenu 

I.  \X7HERE  partition  is  made  between  two  fifters,  fo  that  ^-  ^^^ 
^^    the  one  has  the  land  of/nfimple^  and  the  other  the  land  J^  ji'^. 
^aTJ,  if^^  who  has  thefeefimple  landX  aKens  in  fee  and  has  ijfue  e.  a.  13. 
and  dies,  her  iJfue  Jhall  have  formedon  of  the  moiety  of  the  land  S.  j^j— : 
^^'\butif(h^  who  hiis  the  fee  firoplp  land  doe4  pot  alien  it,  jZ^dST 

but 


230  i  ^axtition. 

Into  tTic  but  tie  othir  alUnf  the  land  taiPd  and  bos  iffue  and  duf^  her  iflu« 
«i!d*hiS"*  **^  ^*^^  *^  t  formedon  of  the  nuhoU^  tho*  there  be  another 
eccupythem  coheir  to  the  gift  alivei  and  recover  the  whole  \  but  if  the  other 
in  purparty  aliens  tbifeifimple  after^  then  her  iflue  (hall  Yi^vc  formedon  of  the 
^'t  ^Md  •'^^J'  •  P^'^  Newton  \  contra,  as  long  as  the  fee  fimpic  land  is 
chit  u  for  not  alien'd  (  for  then  ihe  is  feifed  of  her  portion.  Quxre, 
two  caufes,  whcTC  the  onc  has  recovered,  if  the  other  cannot  enter  with 
Sbftthei^e  ^'^^  ^^^  recovcrcd  in  the  formedon.    Br.  Partition,  pi.  2.  citca 

can  have  no  20  H.  6.  14. 

mmedy  for 

the  land  fold  by  the  motherf  bectnfc  the  famd  wee  to  her  m  fee  fimple»  and  inafmuch  as  ihe  ii  one  of 

the  hein  in  ttilf  and  has  no  recompence  for  that  which  belongs  to  her  of  the  lands  in  uil,  it  is  lesfoo 

that  (he  have  her  portion  of  ike  lands  tailed,  and  namely  when  foch  partition  does  Qot  make  any  dif- 

continuancc.  Co.  Litt.  f.  s6o.— *  But  the  contrary  isholden.  M.  10  H.  6.  ris.  that  the  heir  cannot 

[  1  enter  upon  the  parcener  who  has  the  intail'd  land*  but  is  put  to  a  formedon.   Ibid. — 

231  Jo  Ld,  Coke  faya*  thb  it  no  part  of  Littleton,  and  it  contraiy  to  lat#,  as  appears  by 
Littleton  himfelfi  ind  that  beiides»  the  caie  intended  it  not  truly  vouched  {  for  it  is  not  in  10  H.  61 
%ot  in  20  H.  6.  [14]  and  yet  there  it  it  but  the  opinion  of  Newton  obiter  by  the  way.    Co.  Lift. 

This  partition  prima  iacte  it  good.  But  yet  the  eldeft  coparcener  has,  by  the  partition,  and  the 
flatter  fubfequent,  barred  herfelf  of  the  right  in  the  fee  limple  lands,  infomuch  at  when  the  youageft 
iifter  alien'd  the  f^e  fimple  lands  and  dies,  and  her  ifliie  enters  into  half  the  lands  intaird,  ytxJ^U 
moi  the  eldeft  enter  into  btilf  of  ihe  Imndi  in  fee  fimple  wfn  the  m/feHee;  for  by  the  alien jnon  the 
privity  of  the  ^ttii  Jr/trojt*a,  Co.  Litt.  171.  b.  iy\,  (l)—- ^«  if, ih9joittrge/t  daughter  h^d  mmit 
m  gift  if  tmil  s  for  the  rcTerfioA  eipe6tant  upon  an  eftate  tail  is  of  no  account  in  law,  becaufr  it  ouy 
be  cut  off  by  the  tenant  in  tail.  But  otherwife  it  is  of  an  eftaie  for  life  or  years.  Co.  Litt.  172.  b.  — 
If  in  this  cafe  thtyoMnge/t  daughter  a/ien  part  of  the  l%nd  in  fee  iimple  and  dies,  to  as  full  recompence 
far  the  land  intailcd  dcfoentt  not  to  her  ilTue,  Ihe  maj  vuUve  the  tmkimg  rfany  profit*  thereof,  «Rd 
•nter  into  the  lands  intailed ;  for  the  iflue  in  tail  (hall  never  be  barr*d  without  a  iiiU  recompence, 
dio' there  be  a  ^^arranty  in  deed'or  in  law  defcended.     Co.  Litt.  173. 

•f  S.  P.  For  fo  long  at  the  partition  continues  in  force«  iie  itnnly  inheffittbloto  die  whole  land  it 
jm\,    Co.  Litt.  1 7  j. 


(  Q  )  Ttefeated  In  Part  or  in  all.  ByEvtalon  of  the 
^  Party. 

r.  TN  avowry  it  was  agreed,  that  where  two  parceners  nudte 
^  partition^  tukere  the  third  is  extra  patriam^  referving  rent  to 
the  one  for  equality  of  partition^  and  after  the  third  returns  vnth^ 
in  age  J  and  re-^ntersy  the  firft  partition  is  determined ;  contrary 
without  entry  \  for  then  the  rent  remains  quoufque  &c.  Br.  Par* 
tidon,  pi.  14.  cites  24  £.  3.  27. 

2.  Where  ttuo  manors  are  exchanged  in  fee^  the  one  for  tkc 
other,  or  put  in  partition,  and  one  has  the  moiety  of  hij  fnanor  in 
taili  and  the  other  moiety  infecy  and  has  ijfue  and  dies,  and  the  ijftn 
enters  into  the  whole ^  the  partition  is  defeated  in  all ;  per  I^tt. 
and  other  Juftices.  Br.  Partition,  pi*  3  ■•  cites  13  £.4.  3. 
6.P.4Rep.       J.  A.  leaves  two  dai/ghiers,  and  two  acres,  in  one  of  which  he 

Btr'sTAaiT't  ^**  ^  ^^  '''^'*  '^  '*'  other  a  bad  one\  onc  takes  the  one,  the 
CAtE,  cites  Other  the  other,  and  after  an  eilatc  of  freehold  is  evided  frcnn 
13  E.  4.  J.  the  parcener  that  had  the  acre  with  the  bad  title,  either  as  to 
and  41  AC   ^^  wholc  or  part  of  her  purparty ;  flic  mat  enter  and  aroid  tha 

is.andfays,  ..  .*•  fi'xr       \      r^       t«'  a#  « 

that  the      partition  as  to  the  whole.    Hawk.  Co.  Litt.  258.  (r74). 

opinion  of 

Carendifti  th^re,  ▼is.  that  tho*  an  eftate  for  life*  or  la  taiU  be  evided  againft  one  coparoentrt  ytt 

that  the  partitioa  ihaU  remain  ta  force^  is  n«t  Uw,  at  wat  idolTcd  by  the  Coait  ia  the  t;^  thcre^ 


l&artftfon.  aji 

?«.  die  Earl  of  Pembroke*!  Cafe.— --^«/  if  (he  alien  her  part  tnfet  hefun  the  UnJ  h  ntovered^ 
ftc  caonotrnter  into  the  other  acre;  for  an  alienation  in  fee  'di£6lvt»  the  privity^  but  a  leafe  lor  life 
er  years  or  gift  in  uil  does  not.  Hawk.  Co.  Lilt.  258.  ( 1 74.) 

4.  And  tho*  in  the  cafe  aboTe,  the  rever/ion  expeBant  on  a  Rate  *•  when  the 
h  tatl^  made  by  the  parcener,  which  had  the  fee,  be  of  fo  nnall  f^^^r  ^.  • 
confidcration  in  law,  that  it  (hall  not  be  efteemed  a  recompence  muint  anT 
fufEcient  to  bar  the  entry  of  the  iflue  into  the  lands  in  tail  ^he  part  of 
allotted  to  the  other  parcener ;  yet  in  this  cafe  a  reverfion  on  a  evfaS^ibe 
ftate  tail,  inafmuch  as  it  continues  the  privity  of  the  coparcenary,  (hall  enter 
ihall  give  the  parcener  or  her  iflue  all  the  privileges  incident  «nd  hold  m 
thereto.    Hawk.  Co.  Litt.  258.  (174).  .     X'w'^ 

other  oopar<f 
cener;  and  fo  it  is  in  cafe  of  an  exchange.    Co.  Litt  173.  b.  174. 

5.  If  the  %uhok  ejlate  in  part  of  the  purpartj  be  cvifted,  that 
fliall  avoid  the  partition  in  the  whole,  be  it  of  a  manor  that  ii 
intire,  or  of  acres  of  ground  or  the  like  that  be  fevcral ;  for  the 
partition  in  that  cafe  implies  for  this  purpofe  both  a  warranty 
and  a  condition  in  law,  and  either  of  them  is  intire  and  gives 
an  entry  in  this  cafe  into  the  whole.  And  fo  it  was  relolv'd 
both  in  the  cafe  of  exchange  and  of  partition.  Co.  Litt.  173. 
h.  174. 

6.  lianje/late  offreeholdht  evi£led  from  the  coparcener  in  all  f  ^32  ] 
or  part  of  her  purparty,  it  fliall  be  avoided  in  the  whole.     As  if  »•  J^rror, 
A.  be  feifed  in  fee  of  one  acre  of  land  in  poflefllon,  and  of  the  SieiliVAff. 
reveriion  of  another  expe£lant  upon  an  eftate  for  life,  and  he  %%.  per  Ca- 
^pifes  the  leffeefor  life^  who  makes  continual  claim,  and  A.  dies  v«ndi(hc«B» 
fcifcd  of  both  acrcSf  and  has  iflue  2  daughters ;  partition  is  J|^  oothint 
made  fo  as  the  one  acre  is  allotted  to  the  one,  and  the  other  faid  againil 
acre  to  the  other ;  the  lejfa  enters^  the  partition  is  avoided  for  «•— 7-But 
the  whole,  and  fo  it  was  refolvM.    Co.  Litt.  1 74.  ,  3  l^YJiy!'* 

8.  Mich.  44 
A;  45  Elix.  B.  Ri  Boftard  ▼.  Bolter.— —Cites  41  AC  22.  Spencer*t  Cafe 

7.  There  is  a  divcrfity  between  the  warranty  and  condition  ^f*  ^*'«« 
which  the  /aw  creates  upon  the  partition.    Where  one  coparce-  ^y  f^l  5 
ner  takes  benefit  of  the  condition  in  law,  flie  defeats  the  parti-  the  warran. 
fion  in  the  whole.    Co.  Litt.  1 74.  «7  »«  J*^ 

'^  for   part, 

the  partition  (hall  not  be  defeated  in  the  wb«le,  but  (he  fliall  reoorer  reconpence  for  chat  .part. 
Co.  Lkt.  174.  X  j- 


(R)  fFr/t  of  Partition.    Proceedings  therein.       ^ct  (O). 

I.  T  N  partition  to  be  jnade  between  2  parceners  of  2  manors, 

•*•  ihcjberiff'may  by  writ  a/Jign  one  manor  to  one^  and  the  other 

to  the  other^  per  Litt.  Juftice ;  neverthelefs  it  feems  that  this  is 

intended  where  they  are  of  an  equal  value:  and  the  fame  of  a.acres. 

Sr.  Partition^  pL  29.  cues  12  £•  4»  a. 
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Ste  (U).  2.  If  before  the  return  and  filing  of  tlie  writ^  it  af^pears, 

that  atitjbtrtff  hvos  not  on  the  land  in  per/on^  as  he  b  to  be,  the 
writ  will  not  be  receired.  Oo.  £•  p.  Mich.  24  &  25  Eliz* 
C.  B.  Clay's  Cafe. 

3.  The  procels  in  partition  is  fummons^  attachment^  and  £/" 
trefsf  and  the  procefs  are  returnable  from  1$  days  to  {5  days  %  if 
the  writ  be  brought  againft  two  or  move^/everal  eloigns  will  lie, 
but  no  view,  and  the  (heriff  upon  diftrels  is  compeUable  to  returm 
the  value  of  the  land  from  the  tefte  of  the  original  until  the  re- 
turn thereof  V  if  the  writ  be  againft  two  or  more  defendants^  and 
only  one  appears,  the  plaintiff  cannot  declare  ^^ainft  him^  until  tbe 
refi  of  the  defendants  appear*    In  this  a&on  there  are  tvoo 
judgments,  the  firft  is^  that  partition  (hall  be  made,  and*  if  the 
plaintiff  die  after  thejirjl  judgment,  cmd  before  the  fecond  judgmeitt^ 
the  writ  (hall  not  abate,  but  his  heir  jball  have  a  fcire  faciar 
againjl  the  defendants,  to  Jbew  cauje  why  partition  ihould  not  be 
made ;  and  the  death  of  one  of  the  defendants  abates  the  writ ;  and  . 
note,  the  plaintiff  may  have  a  general  writ  but  a  fpecial  count  % 
and  if  the  defendant  confeffes  part,  and  pleads  quod  non  tenet  in- 
fimul  &  pro  indivifo /^r  the  ^efidue,  the  plainriff  may  have  judg* 
ment  upon  the  con^CDon,  and  a  writ  to  make  partition  upon 
the  confefEon  before  the  trial,  and  afterwards  try  the  iiTue  for 
the  refidue,  or  elfe  he  may  refpite  his  judgment  upon  the  cod<- 
fcffion  till  the  iffue  be  try'd,  but  this  is  dangerous;  for  if  the 
plaintiff  be  non-fuit  at  the  aflife,  then  die  whole  writ  will  abate* 
And  if  ihcjbertff  return  the  tenant  fummoned  when  in  truth  bo  ^mhu 
not,  an  a£tion  of  deceit  lies  not,  but  an  a&ion  upon  the  cafe^  and 
the  plaintiff  fiiall  not  recover  the  land  by  default,  and  you  fhall 
never  have  a  writ  of  partition  againft  one,  where  he  cannot  Have 
one  againft  the  other.    Brownl.  156,  157.  Anon. 

4.  o.  and  B.  were  tenants  in  common  rfa  leaf e  for  years y  and  B. 
brought  a  partition  upon  the  32  /f.  8.  cap*  32.  and  ^e  ^tnrU 
was  general  as  in  the  rcgifter,  with  a  fecundum  fbrmamfiatteti^ 
which  made  it  to  be  a  partition  upon  his  cafe  wimin  the  ftatute, 
as  the  ft:ltute  limits  and  appoints.  But  it  had  not  been  good  if 
that  claufe  bad  be^n  omitted. — ^And  it  was  fo  ruled  in  one 
Maurice's  Cafe.    Noy.  7 1.  Stringborow  v*  Beedloe. 

C  «33  3  S-  8  ^  9  ^"^^tl-  3-  ^P-'i^'  /  !•  enaas.  That  ^^^m^  rf 
pone  or  attachment  returned  upon  a  %urit  of  partition,  affidavit  aeimg 
made  of  due  notice  given  of  the  writ  to  the  tenant  to  the  affiam, 
and  a  copy  thereof  left  with  the  occupier  or  tenant,  or  if  they 


cannot  be  found,  to  ihe  wife,  fon,  or  daughter  (being  of  tbe  age  if 
a  I  years)  of  the  tenant,  or  to  tbe  tenant  in  poffeffion,  (unlefs  the 
tenant  in  poffeffion  be  demandant  in  the  aSionJ  at  leaf  40  days 


before  the  return  of  the  pone  or' attachment  \  if  the  tenants  to  Jueh 
tvrit,  or  any  of  them,  or  the  true  tenant  to  the  lands,  fliaU  not 
within  15  days  after  return  of  fuch  pone  or  attachment  caufe  ah 
appearance  to  be  entered,  the  demandant  having  entered  his  de^ 
e/aration^  the  Court  may  proceed  to  examine  the  demandant^s  tiiie 
and  quantity^  his  purparty  and  fhall  for  fo  much  give  judgment 
hf  default|  and  award  a  writ  to  m^dko  partition^  whereby  fuck  frn^m^ 


ft 

t^^mttf  hefetaut  fiverally  ;  wbifb  heing  e^cutid afier  eight  days 
notice  ffven  to  the  occupier  or  tenants^  and  returned^  and  final 
judgment,  enteredy  the  fame  Jball  conclude  all  perfonsy  alihJ  all  per- 
fins  concerned  are  not  named  in  the  proceedings ^  nor  the  title  of  the 
tenants  truly  fet  forth. 

S.  2.  Prvvidedy  thai  iffuch  tenant  or  perfon  concerned  fhall 
vithin  one  year  after  the  firft  judgment  entred^  or  in  cafe  of 
infancy^  coverture^  nonfana  memoriae '  or  abfence  out  of  the  kingdom^ 
'untbin  one  year  after  their  returny  or  the  determination  of  fuch 
inatilityy  apply  to  the  Court  by  motiony  and  (hew  a  good  and  pro^ 
IMe  matter  in  har  of  fuch  partitiony  or  that  the  demandant  hath 
net  title  tofo  much  as  he  hath  recovered y  the  Court  may  fufpend  or 
fetafde  fuch  judgment y  and  admit  the  tenant  to  appear  and  plead  s 
and  if  the  Court  upon  hearing  thereof  fhall  adjudge  for  the  firfl 
demaifdanty  thefirjl  judgmettt  Joall  Jlana  confirmed  againft  all  per^ 
finsy  except  fuqh  other  perfons  asjhall  he  abfent  or  difabled ;  and 
the  perfon  fo  appealing  fhall  be  awarded  to  pay  cofta  \  or  if  within 
Ju^  time  aforefaid  the  tenants  or  perfons  concernedy  admitting  the 
demandants  title  and  purparts y  fhall  fbew  to  the  Court  any  inequa- 
lity in  the  partition,  the  Court  may  award  a  new  partitioni  to 
be  modi  in  prefence  of  all  parties y  if  they  will  appear y  which  fecond 
partition  returned  and  filed  Jhall  be  good  aj^ainfl  all  perfons y  except 
OS  before, 

5.  3.  'So  plea  in  abatement^a//  be  received  in  anyfuitforpar'  Made  per- 
iitiwiy  nerjball  the  fame  be  abated  by  the  death  of  any  tenants  &  4  AiSl* 

^.  6.  ihis  aB  Jhall  continue  f even  years*  -  cap.  xS^ 

(S)  Writ  of  Partition.     Between  what  Perfons,^ 
znAfor  and  againjl  whom  ;  and  how. 

I .  TP^one  coparcener  makes  a  leafefor  years ^  yet  a  writ  of  par-  ^*'  »f  o«« 
^  tition  Ues.  Co.  Litt.  167.  make  a 

leafeforUfi 
«wnt  of  partirion  does  not  lie  between  them*  becaufe  non  infimul  8e  pro  indivi(<^  tenent;  they 
^*K  bold  the  freehold  together!  and  the  writ  of  partition  mpH.  be  againft  the  tenant  of  the  free* 
JwU.    Co.  Utt.  167. 

2.  K  lies  againft  tenant  by  the  curtefy ;  becaufe  though  he  be  And  yet  he 

•  a ftranger  to  the  blood,  yet  he  continues  the  eftate  ot  coparce-  TbUwrUhv 
nary,  as  the  other  coparcener  did,  and  fliaU  be  jointly  im-  thccommo« 
pleaded.    Co.  Litt.  174.  b.  175,  law;  new 

thelelli  now 
facmej  4j^  tb^Jhnuu  •/  51  ff.  8.  r.  U  1%  H,  S.  32.  ut  patet.  Br.  Partition,  pi.  41.  cites  3.  £«  3. 
— ^<r  luch  writ  lies  not  agaioft  his  grantee.  3  Le.  i%t,  Arg. 

3.  If  two  coparceners  be,  and  one  aliens  in  fee,  they  are 
tenants  in  common,  and  feveral  writs  of  praecipe  muA  be 
brought  againft  them ;  and  yet  the  parcener  ihall  have  a  writ  [  ap^  1 
o£  partition  againft  the  alienee  at  the  eommon  law,  which  is  a 

iiur  ibonger  cafe  than  the  cafe  put  of  tenant  by  the  curtefy.  Co.^ 
litt  175. 

4.  Neither 
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BMt  now  /#.  ^,  Neither  the  tenant  by  the  curtefy^  nor  (much  Icfs)  the  tdienet 

^rir^QiaU  ^^  ^  coparcener,  ihall  have  a  writ  de  ^artitione  fadenda  at  the 

have  a  writ  common  law ;  for  Littleton  fays  here,  that  fuch  a  writ  lies  oolf 

of  partition  for  parccDers.    Co*Litt.  175. 

tute  3 1  n.  S.  eaf,  3 1.  [which  fee  at  pi.  iz]  for  albeit  he  it  neither  jointenant  nor  tenant  in  com- 
snon  ;  for  that  a  praecipe  lies  agaioft  ihe  parcener  and  tenant  by  the  curtefy,  yet  he  is  in  c^ual  mif- 
chicf  as  another  tenant  tor  life.     Co.  Lict.  175*  a.  b. — S.  P.  Br.  ^anition»  pi.  41. 

• 

5.  J?///  it  hiay.  be  brought  by  a  parcener  againft  ftrangers. 
Co.  Litt.  175. 

6.  If  three  coparceners  be,  and  the  eUleJl  purcljafes  the  part  of 
ihe  youngejl^  the  elded  having  one  part  by   defcent,  and  tlic 
other  by  purchafe,  fliall  have  a  writ  of  partition  at  the  common 
law  agatnfl  the  otlier  middle  Ciler  \  et  fie  de  fimilibus.  Co. 
Litt.  175. 

F.  N.  B.  -7.  And  fo  it  IS  in  a  far  ftrongcr  cafe ;  if  there  are  three  co- 
•ni^fce^he  parcencrs,  and  the  eldejl  take  hujbandj  and  the  hujhnnd  purchafe 
Writ  at  61.  the  part  of  the  youngejly  the  hufband  for  his  part  is  a  ftranger 
— D.  243.  jind  no  parcener,  and  yet  he  and  his  wife  fliall  have  a  writ  of 
*"  ^  S  P  partition  ogainjl  the  middle  fifter  at  the  covimoa  law,  becaufe  he 
cites  the  re.  is  fcifed  of  onc  part  in  the  right  of  his  wife  who  is  a  parcener. 

sifter.  Co.  Litt.  1 75.  ' 

♦  See  pi.  g^  Since  Littleton  wrote,   hy  the  *  flatutes  one  jointenant  or 

A*»by  the"  tenant  in  common  may  have  a  ivrit  of  partition  againft  the  other: 

€ufi»m  of  and  therefore  at  this  day  the  alienee  of  one  parcener  may  have  a 

famfcitits  ^rjitof  partition  againft  the  other  parcener,  becaufe  they  arc 

of  boroughs.   ^  ^    i  .nT*...  • 

9ntioi»ten'    tenants  in  common.     Co.  Litt/ 175- 

snt  of  teftant  in  common  may  compel  his  companion  by  writ  of  partition  grounded  upon  the  cuAmb 
to  make  partition.     Co.  LiU.  1S7. 

9.  A  writ  of  partition  lies  between  parceners  by  the  cujlom  as 
.  between  females  \  but  it  is  convenient  in  the  declaration  to 
make  mention  of  the  cuftom.     Co.  Litt.  f.  265. 

xo.  If  a  man  has  two  daughters,  and  gives  with  the  eldeft 
in  franh-marriage  part  of  his  Tand^  and  dies  fei fed  of  a  greater 
remaining  party  a  writ  of  partition  docs  not  lie,  becaufe  non 
tcnent  infimul  et  pro  indivifa.     Co.  Litt.  1 76.  b. 

II.  31  H,  8.  cap.  I,  f  I.  Forafmuch  as  by  the  common  lav  of 
this  realm y  divers  of  the  Kin^s  fuhjeBs^  being  feifed  of  tnanors^ 
lands y  tenement Sy  and  hereditaments y  as  joint  tenants ,  or  as  tenants 
in  commony  nvith  other  of  any  ejlaie  of  inheritance,  in  their  otvtr 
rights,  or  in  the  right  of  their  wives,  by  purchafe,  defcent,  or  either  • 
wfe,  and  every  of  them  fo  being  joint-tenants,  or  tenants  in  commen^ 
have  lite  right,  title^  interefl,  and  pojeffion  in  the  fame  manors  feV. 
for  their  parts  and  portions  jointly,  or  in  common  undiwJidly  togetier 
with  other,  (2)  And  none  of  them  by  the  la'Uf  does,  or  may  inovr 
their  feveral  parts  or  portions  in  the  fame,  or  that  that  is  bis  or 
theirs,  by  if  elf  undivided,  and  cannot  by  the  laws  of  this  realm 
cthenvije  occupy  or  take  the  profits  of  the  fame,  or  make  any  feverance^ 
Jivjfton,  or  partition  thereof,  without  ether  of  their  mutual  efit^ 
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end  con/ints,  f^)  by  reafin  whereof  divers  and  many  of  them^ 

^^f'i  fi  jointly  and  undividedly  feifea  jif  the  faid  manors  &c,  often-" 

times  "of  tiejr  pervetfef  covetfiusy  and  malicious  minds  and  wills, 

agmnfl  ail  rights  jufticey  equity ^  and  good  confciencey   by  Jlrength 

and  power,  not  onfy  cut  and  fallen  down  all  the  woods  and  trees 

growing  upon  the  fanu^    but  alfo  have  extirped,  fubverted,    and 

fulled  down  and  dejlroyed  all  the  houfes,  edifices y  and  buildings, 

meadowiy  paflures,   commons,  and  the  whole  commodities  of  the 

fanuy  and  have  taken  and  converted  them  to  their  own  ufes  and 

behoof Sy  to  the  open  wrong  and  difherifon,  and  againft  the  ihinds  [   23J   ] 

and  wills  of  others  holding  the  fame  manors  isfc>  jointly,   or  in 

common  ^vith  them,    and  they  have  been  always  without  affured 

remedy  for  the  fame. 

S.  2.  Be  it  therefore  enaEled,  that  all  joint-tenants^  or  tenants 
in  common^  that  now  be,  or  hereafter  fhall  be  of  any  eftate  or 
tfatcs  of  inheritance,  in  their  own  rights,  or  in  the  right  of  their 
vnves  of  any  manors  ts^c,  within  this  realm  of  England,  WaUs^ 
or  the  marches  of  the  fame ^  fhall  and  may  be  co^Sled  and  compelled, 
bj  virtue  of  this  prefent  fl/7,  to  make  partition  between  them  of  all 
fuch  manors  isfc.  as  th)ey  now  hold,  or  hereafter  fhall  hold  as  joints 
UnantSy  or  tenants  in  common,  by  writ ^  de  participatione  facienda, 
in  that  cafe  to  be  devifed  in  the  King  our  fiver eign  LorcTs  Court 
j/'Qianccry,  in  like  manner  and  form  as  coparceners  by  the  common 
laws  of  this  realm  have  been  ana  are  compelled  to  do,  and  the  fame 
wnV  to  bepurfued  at  the  common  law, 

12.  32  H.  8,  cap.  32.  ena£iS|  That  all  joint  tenants  and 
tenants  in  common,  and  every  of  them,  which  now  holdy  or  here-- 
offer  fboll  hold^  jointly  or  in  common^  for  term  <f  life,  year  or 
ycArs,  or  joint  tenants  or  tenants  in  common,  where  one  of  them 
have,  orjhall  have  eflate  or  eftatesfor  term  of  life  or  years,  with  the 
ether  that  have  or  fhall  have  eflate  or  eflates  of  inheritance  or  free-- 
hold  in  any  manors,  land^  tenements  or  hereditaments,  fhall  and 
maybe  compellable  from  henceforth  by  writ  of  partition  to  be  pur^ 
juedout  of  the  Kings  Court  of  Chancery  upon  his  or  their  cafe  or  cafes, 
ts  make  fever  ance  and  partition  of  all  fuch  manors  t3*c.  which  they 
bold  jointly  or  in  common,  for  term  of  life  or  lives y  year  or  years, 
or  where  one  orfome  of  them  hold  jointly  or  in  common,  for  term  of  life 
or  years  with  other,  or  that  have  an  eflate  or  eflates  of  inheritance 
tr  freehold. 

Provided  always^  and  he  it  enaEled,  That  no  fuch  partition  or. 
*frverance  hereafter  to  be  made  by  force  of  this  aEly  be,  nor  fhall  be 
prejudicial  or  hurtful  to  any  perfon  or  perfons,  their  heirs  or  fuc^ 
cefors,  other  than  fuch  which  be  parties  unto  the  faid  partition^ 
their  executors  or  qjffigns* 

13.  Three  Tons,  viz.  A.  B*  and  C.  were  heirs  in  gavelkind;  Aad.  30.pt, 
C  aUen'd  his  purparty  to  another  in  fee :  the  alienee  and  B.  Z**   \^:^ 
joiffdin  a  wnt  of  partition  agamit  A.  and  the  writ  was  contra  nuMtrtlM 
ftrmam  ftatuti  de  anno  31  //7  8.  which  gives  writ  of  partition  oncrimwit 

between  jointcnants  &c.  This  writ  was  abated  \  for  here  the  ^'^!^^^ 
veeoaa  ion  is  not  a  jointenaotj  and  ip  cannot  join  m  this  wnt  ^auut  ia 

with 


common  with  the  alienee.  Bendl.  42.  pL  76.  Mich.  2  &  3  Ph.  &  U. 
:^rf  .na  »»"«d  T.  Ballard. 

£173  that  the 

like  cafe  wssi  adjudged  between  *Wooton  and  Tbmpli  v.  Cookc*  who  was  eoparccner  wiA 
WoottoA.  And  fayt  that  it  fcems  the  aliemee  may  Save  partition  agfinfi  the  eoparcenert^  mmd  tk 
toparctwri  mgaittf  lie  «//Mtf#.— But  it  muft  be  by  writ.  Jenk.  2 1 1.  pi.  46.^-*— D.  128,  p!.  §i» 
S.  C.  of  Ballard  ▼.  Ballard  accordingly  ;  for  they  are  intitled  to  feveral  writs,  tis.  the  one  to  tbe 
writ  of  coparceoary  at  common  law«  and  the  other  by  the  ftatute ;  but  they  cannot  join.— 
*  Bendl.  51.  pi.  210.  Mich.  7  ft  S  Elis.  cites  S.  C.  accordingly ;  and  that  the  two  oeparccocn 
may  have  a  writ  of  partition  at  the  common  law  againft  the  alienee,  but  not  upon  the  faid  ftatute.^ 
So  where  one  coUireeMtr  hnygbt  v/rit  ugainft  ti>e  ether^  and  tije  aiiemet  ufon  the  ftatute,  the  writ 
abated  becaufe  ine  mig^thave  had  a  writ  at  common  law.    P.  243.  pi*  5^*  7  ft  8  Eliz.  Anon. 

14.  Liafe  was  made  to  A.  and  M.  his  feme ^  and  to  JS.  and  S, 
whom  the  /aid  B.  was  to  marry ^  and  to  C.  and  JP.  his  feme  fir 
years.  A.  diedf  and  M./urvtved;  B,  married  E*  and  after  the 
faid  M.  granted  i^c.  her  interejlto  the  faid  B.  and  after  the  faid 
C  and  A.  his  feme  brought  writ  of  partition  againjl  the  faid  B. 
and  E,  his  feme,  and  thereby  claimed  partition  of  t foe  fourth  pdrt^ 
according  to  the  ftatute  \  and  the  writ  awarded  good.  Note, 
that  the  baron  and  feme  for  two  of  the  four  parts  are  joint- 
tenants,  and  for  other  part  the  baron  is  teilant  in  common  with 
the  pkuntiffs ;  fo  this  writ  is  not  between  jointenants  only,  nor 
between  tenants  in  common  only  &c.  And.  42.  pi.  107.  Rider 
▼.  Williamfon. 

15.  Thirteen  men  Joined  in  a  purchafeof  a  manor ^  the  convey 
once  was  of  a  moiety  to  one  of  them  in  fee  ^  and  the  other  moidy  to 
the  other  twelve  in  fee  s  the  twelve  made  a  feoffment  to  J.  5.  of 
twelve  f^rai  tenements^  and  land,  and  7".  5.  made  twelve  fevf» 

C  3^36  3  ral  feoffments  to  thofe  twelve  ;  now  the  thirteenth  man,  who  had 
the  other  moiety,  brmght  one  writ  of  partition  againft  them  all, 
pretending  that  they  held  infimul  &  pro  xndivifo ;  and  by  die 
opinion  of  the  whole  Court  it  would  not  lie,  but  he  ought  to 
have  brought  feveral  writs.    Browtil.  157.  Anon. 

16.  Writ  of  partition  lies  only  againft  tenant  of  the  freehold  i 
for  'tis  a  real  action,  and  the  (tatute  gives  a  temporal  partition 
againft  tenant  for  life,  and  after  there  ought  to  be.  another  againft 
remainderman.  Litt.  R.  300.  Mich.  5  Car.  B.  R.  Cole  v, 
Aylott  and  Stevens. 

(T)  Writ.     Jl  what  ^ime  Writ  lies.   After  ahate^ 

ment  of  2l  former  Writ  &c. 

I.  TXrHERE^r/  of  the  partition  is  recovered  agamft  themr 
^^    of  the  parceners,  new  partition  ihall  be  made.    Br. 
Partition,  pi.  22.  cites  42  Aff.  22. 

2.  Two  Jointenants  for  years  ;  one  Juffei^ d  a  flranger  to  occupy 

his  moiety  with  him ;  the  other  brought   a  writ  of  partition 

againft  his  companion  and  the  ftranger,-  fuppofing  that  hi» 

*  i;ompanion  had  granted  a  moiety  of  his  part  to  the  ftranger  ^ 

the  ftranger  ihew'd  that  he  was  Dut  tenant  at  will  to  the  com* 

paaio9f 


|§aiPtitioti  ^3^ 

^100,. and  fo  the  writ  abated.  Refolvcd  that  he  might  have 
ahothcr  writ  by  journc/s  accounts  againft  his  companion,  the 
'poffefiBonof  the  ftranger  being  good  colour  for  bringing  the 
writ  of  pardtion,  and  he  could  not  take  notice  what  eftate  the 
ftrangcr  had  &c,  Cto.  J.  ai8.  Hill.  6  Jac-  B.  R*  Bcedle  v. 
Cicrkc. 

3.  The  Court  will  not  allow  ttvo  limU  cf  parfition  to  be  But  fee  (V) 
brought,  viz.  afecond  by  the  defendant  againji  the  plaintiff ^  where  P^-  9- 
there  is  one  pending  in  Court  by  the  plaiqtifF  againft  the  de- 
fendant, becaufe  the  defendant  may  have  the  fafm  remedy  on  thi 
frft  writ  as  he  can  on  the  fecmd^     G.  Hift.  of  C4  B.  209. 

(U)  'judgment ^    Of  the  feveral  Judgtrients^  and  in  ^|^H 
what  Cafes  £rror  lies^  and  when. 

U  pArtition  niade  betweeti  pMies  after  aH  erroneous  judgment 
^  is  no  bat'  nor  efloppil  in  Writ  oi  error  brought  to  rererfe  it ; 
quod  iiota.    Br.  Partition,  pi.  la.  cites  19  H«  6.  '25* 

2.  When  judgment  (hall  be  given  upon  this  writ,  the  judg-  ♦8^9!^ 
inent  fliall  be  thus.     That  the  partition  fball  be  made  between  the  l;^^^^l^l^ 
parties,  and  that  the  *  fheriff  in  his  proper  perfon  Jhoit  go  to  the  That  w^ 
lands  and  tenements  &c.  and  that  he  by  the  oath  of  tnvelve  lawful  f^  his^ 
men  of  his  bailiwick  &c.  /hall  make  partition  between  thej^arties,  ^^^^  i 
andthdlone  part  of  the  lands  and  tencrsitJiXs fhatl  be  afftgned  to  dijtaMce.tnm, 
the  plaintiff y  or  to  one  of  the  plaintiffs,  and  another  part  to  firmity  w 
osiaher  parcener  &c.  not  makine  mention  in  the  iudement  of  *  JL   '  * 
the  eldeft  ufter  more  than  of  the  yoUngeft.    Qa  Litt.  f.  248.      Dotconveni* 

cntly  be 
fttkni  £t  thf  execittl^n  9f  mtry  Jadgikent  in  partition^  the  under-flierlff,  in  prCfenceof  two  juftices 
tffeaee^  may  proceed  to  ezccution  iy  inqu^fitioft ;  and  the  kigbjhtriff  iher^poiiJhaU  make  the 
fum  rtttthi  a*  if  he  tvere  ferfpnaily  prejent  \  and  the  tenants  of  the  lands  Jhallbe  tenants  for  fucb 
farh  fii  §mi  fevtraUy  to  the  rehfeSive  owners^  tinder  the  fame  rents  and  refirvathni  ;  and  tht 
^mert  ^  the  feverai  purparts  J^U  make  geod  unto  their  refpe&ive  tenants  the  f aid  parts  feverailyi 
as  thej^  xtfere  hatmd  to  do  before  partition  made,' 

5.  J,  The  ihcriffs,  their  trndftr-flieriffs  and  deputies^  and  in  cafe  of  dlftbllity  in  the  liiglu 
%Bm^  all  jttfticcsaf  ytoettfl^ii  give  due  attendance  to  the'  executing  fucb  %urit  of  partStioUf 
\^ffi  reafonahU  caufi  he  fi>ei»/n  to  the  Court  upon  odtb)  or  othertvi/e  ie  liable  to  r-  ^    ^ 

f«f  uuto  the  demamdamt  fucb  tofts  and  dumuges  as  fhail  be  a^varded  by  the  Courts  not  ^  '^37  J 
intttding  cAyor  n^hich  the  demandant  may  bring  bis  aSl/on  in  any  of  bis  Majefiy's  Courts  at 
W^mimfter  ;  ^  esnd  in  cafe  the  demandant  doth  not  agree  to  pay  unto  tie  fheriff  or  under-fberiffs^ 
ptfiees  and  jurors,  fuco  fees  as  they  fitall  demand^  the  Court  fball  a^vard  vfbat  *eaeb  perfon Jball 
r«orfwr,  luviog  x^i^oQ.  to  the  diftance  of  the  place  ^rvai.  their  habitations^  fair  which  they  may 
^veraliy  bring  their  affiOus, 

S.  6.  This  aa  fball  continue  fntenyeart  $ft. 

Thii  aft  U  made  perpetual  by  ^9  ^  Asm,  cap*  ii, 

3.  Note,  the  firfl  judgment  ip  a  writ  of  partition  //,  ^wd 
partitio  fat  inter  partes  praedi£la8  de  tedementis  prsdidis  cuni  2  BuMl. 
pertinentiis^    Co.  Lttt.  167.  b.  114.  Tnn. 

4.  There  be  two  jtidgmcnts  in  a  writ  of  partition ;  of  the  \l^^y^  y 

former  is  fpoke  to  above :  and  when  partition  is  made  by  the  Barret. 1- 

oath  of  twelye  men,  and  afEgnment  and  allotment  thereof,  ^ro-  E. 
md  lb  returned  by  the  flieriflF,  then  the  latter  Judgment  is^  Tdeo  ^^l^^  ^^ 

Vol.  XVI.  U  conftderatum  41  EUx. 
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B.  R.  lord  eonftderatum  eft  quod partitio  pradiBafirma  ^Jiabilis  in  perpetuua^ 
V^rwick.     teneatur :  and  this  is  the  principal  judgment.  Co-  Litt.  i68.  a. 

—II  Rep.  38.  Mich,  iz  Jac.  in  Metcalfs  Cafe. Sty.  29c*  Trio.  165 1.  Spittlchoaie t. 

Farneryi  S.  P. 

5.  If  partition  be  made  by  the  IherifF,  tho*  the  nvrit  be  not 
returned^  yet  'tis  good  enough,  and  none  of  the  parties  fliall 
except  againft  it.  Per  Dyer.  Owen  31.  Pafch.  6  Eliz.  Anon.— 
A  writ  of  error  lies  on  the  firft  judgment  before  return  of  the 
writ.     Brownl.  157.  Cocks  v.  Combftocks. 

C.  L.  i68.  6.  A  writ  of  partition  was  brought,  and  judgment  quod 
S  c  Cro"  P^^^^^^^  fi^^ »  ^"^  before  it  was  executed  in  the  country  by  the 
E.  635.  IherifF,  error  was  brought  5  and  it  was  faid  by  the  Court,  that  it 
636.  Mich,  does  not  lie  upon  fuch  a  judgment  before  the  partition  be  made  and 
tl-*«'t>  returned  by  the  fheriff.  And  judgment  was  given  quod  partitii 
Udjornatur.  Jfabriis  remaneat ;  tor  tis  not  like  to  'other  real  actions,  where 
—lb.  643.  error  lies  before  the  habere  facfeifmam  be  returned ;  for  that  is 
s.  c.  and         gj^^j  judgment,  and  no  other  to  be  eiven.     Alfo  there  needs 

then  the  -^       *^f  /    /^        v-        /•  •/•  r  °    1  1 

Court  held  HO  retum  of  an  habere  jac,  feljtnam  \  for  the  party  that  reco?c» 
that  until  may  execute  his  judgment  by  his  entry,  as  Dyer  67.  a.  NoJ  71. 
tbffcc..d     Countefs  of  Warwick  v.  Lord  Berkley. 

judgment  * 

gii/fn  fucd  partitio  Jiahilh  fiat^  the  record  is  not  fuil,  nor  tbe  judgment  perfeSft  and  there- 
fore the  record    Ihould  not    be    remov'd Award  quod  partitio   fiat  is  only    an  award  of 

the  l^ourt,  and  interlocutory  Quiy^  and  not  dejinitive\  and  till  the  lafl  judgment  the  parties  hare 
day  by  the  roll,  which  proves  that  the  principal  pUa  remains  undetermined.  1 1  Rep.  40.  a.  im 
Mstca  lf's  '^ase,  anil  clics  the  Cafe  of  Lndy  Warwick  v.  Ix)rd  Bcikley  z  RolL  R.  85. 

With.  \%  Jac.  B.  R.  in  the  Cafe  or  Wood  v.  Medc.ilfe,  it  was  fjid  by  Coke  Ch.  J.  there  was  not 
•ny  refolutioni  but  that  it  feem'd  in  fuch  cafe  that  before  the  fccond  judgment  no  writ  of  error  lay ; 
^uod  tuit  conceflum  per  Dodcridge  ;  but  Croke  and  Haughton  doubted  of  it. 

7.  A.  brings  partition  \  and  thereby  demands  the  fourth  part 
&c.  if  the  jury  find  that  they  hold  pro  indivtfoy  but  that  A. 
ought  to  have  only  a  fifth  part  &c.  A.  fliall  not  have  that  which 
is  due  to  him  [viz.  the  fifth  part,  which  he  has  a  right  tolj 
for  then  the  judgment  will  be  variant  from  the  demand.  Noy 
107.  Becket  v.  Bromley. 

8.  Several  judgments  are  to  be  given,  as  the  cafe  //,  upon  the 
feveral  ftatutes ;  for  the  judgment  upon  the  firlt  flatute  of  31 
H.  8.  of  itiheritances  is,  Sit  firma  partitio  in  perpetuum ;  but 
upon  tne  ftatute  of  32  //.  8.  'tis  not  fo;  for  judgment  given 
upon  that  ftatute  ihall  not  bind  him  in  the  reverfion  ;  for  then 
is  a  provifo  in  the  ftatute  in  the  end  of  it,  that  partition  made 
by  force  of  that  ftatute  fliall  not  be  prejttdicial  or  hurtful  to  anj 
perfons  other  than  fuch  ivho  be  parties  to  the  faid  partition y  their 
txecutors  or  qffi^ns.  Per  Gawdy  J.  Godb.  86.  pi.  97.  Mich.  28. 
&  29  EHz.  B.  R.  Stranfam  v.  Colburn. 

s.  c.  Sid.  9.  On  a  writ  of  error  to  revcrfe  a  judgment  in  a  writ  of  par- 
^69.  where  tltion,  the  errors  affigned  were,  i.  For  that  the  executory 
*h»"judg-  judgment  was,  quod  partitio  faB.  inftead  of,  fit  or  fiat.  •  2.  The 
mcnt  was  prcccpt  thcrcon  to  the  fheriff,  quod  per  facramentum  proboniin 
f  238  ]  hominum  in  comitatu  &c.  and  not  faid  de  eomitatu.  3.  i  here 
re-  crfcd.    »  v/as  no  continuance  for  the  tenant  by  idenk  diesy  when  the  parti- 

s  ^^^adjw'  ^^"  ^^^^  ^^  ^  made.    4.  No  mention  waa  made  of  tbe  ww  ^ 
'    '    ^'  franipiedge 


But 


Jranipl^dge  fttentioned  in  the  writ  as  not  appurtenant  to  the  «»?«»••    Bi 
manors,  but  diftiQ£k  and  fo  cum  pertincntiis  does  not  fupply  it.  ^  '  J^^' 
J.  Then  the  flieriff  returned  unam  medietatem  eorundem  (viz.  the  parties  a. 
prcmiffes)  to  be  delivered  to  the  plaintiffs  viz,  fuch  manors  ^^r  g«cd  for 
fofeeUa  medietatis  fua^    and  other  manors  to  the   defendant,  J^^^Ji^^," 
and  then  again  alteram  medietatem  to  the  plaintiffs  and  fo  he  had  md  o.her 
two  moieties.     6-  The  fherifF  delivered  quartam  partem  of  &c.  "cep  iona 
and  did  not  fay  metas  ^  bundas.     7.  The  ihcriff  divided  the  rents  """^"[h^t'^'he 
^hout  Jhev>ing  which  viz.  copy  or  free^  or  upon  leafes  for  life,  judgmcntbfc 
years,  or  at  will.     8.  The  return   did  not  conclude  that  th.j>  revcifcd; 
noereallthe  lands  comprehended  in  the  writ,  as  it  is  in  Co.  Ent.  ^^^^  '' 
412.  a.  pi.  2.     9»  The  demand  was  of  400  acres  of  wood^  and  no 
inention  thereof  in  the  partition,  but  only  of  a  park  una  cum 
omnibus  arboribus  eidem  pertinent,  which  was  not  the  wood 
here.     10.  Diverfe  things  were  delivered  in  the  partition  not 
demanded  or  mentioned  /;/  the  writ^  and  of  which  writ  of  partis 
iion  Hesy   viz.  pafture  for   fix  beads,    fliopas   &c.     ii.  Th6 
delivery  is  of  7,  acres  of  meadow  lying  in  &c.  excepting  duobis  rodis 
and  n9  dijpofal  of  thofe  two  rods  before  or  after.     Laftly,  The 
^t  was  that  the  Jberiff fhould  go  to  the  advowfon^  which  could 
iiot  be,  it  being  incorporeal,     £t  adjomatun      Raym.  172& 
Mich.  20  Car.  2.  B.  R.  Danby  v.  Palmes^ 

(W)  Jufy.     What  the  juty  muft  do  Where  thd 
Laads  to  be  divided  were  not  certainly  known, 

1 
I 

I.  A  One  tenant  in  conmion  of  a  manor  puhhafes  in  a  frec'^ 
^*  hold  which  was  fo  mtermixt  with  the  demelhes,  that 
it  could  not  be  diftioguiihed  by  the  jury.  A.  ought  to  infonri 
the  jury  of  the  bounds,  but  if  no  one  informs  the  jury^  and  they 
do  as  well  as  they  can,  and  make  partition  according  to  the  be(l 
of  their  judgment,  they  do  their  duty ;  for  they  are  compell- 
able to  make  partition  at  their  peril.  D.  265.  b;  Wxo^.  9  &  10 
£liZi  Temple  Vi  Cook  and  Wotcon. 

(X)  Sheriffs  What  he  muft  do  after  Partition  made. 

!•  C\l  the  partition  which  the  (herifF  has  made,  he  {hall  give  It  muft  be  fo 

^^  notice  to  the  jujlices  under  hisfial^  and  the  feals  of  every  of  ^^^^,^^J^^ 

iieizkc.    Co.  Litt.  f.  249.  oflbe\M. 

cial  Vfrit 
of  partitbo  which  comnunds  the  (keriflTtq  make  partition  are,  Affumptis  tecum  1%  itz,  (fo  ts  there 
aiuilhe  I  a)  ^  fanitlonem  inde  itz.feiare  facias  jufiiciarh  ice.  fubjigillotuo  fS  Jigillh  eorum  pei- 
jaorarm  /acramentvm  partittonem  iUam  ftCerU  ftc-  And  this  is  the  reaibn  wherefore  in  this  cafe 
abe  partition  which  they  malce  upon  oath  ought  to  be  returned  under  their  feals  ;  and  the  reafoii 
ie€  chmt  is  for  the  more  ftrengtheoing  of  the  partition  by  the  12^  and  that  the  iheriff' fliould  n«t 
icCBm  what  ^rtition  he  would.    Co.  Litt.  i611.  b.  169/ 

i.  if  partition  be  made  by  the  (herifF,  altho*  the  writ  be  not 
returned^  it  is  good  enough,   and  xionc  of  the  parties  ihall 

U  2  except 


*2j9  ftortftion. 

except  againft  it  ;  per  Dyer.     Ov.  31*  and  fo  he  £ud  was  At 
better  opinion  in  the  Cafe  of  Culpepper  ▼.  NavaL 


(R).         *  ^Y)  Pleadir^Sy  and  what  fhall  be  recovereJ. 

In  a  partic'  I.  T  F  OHC  coparcener  leafes  her  part  to  another  for  years,  yet  (he 

a!' Ma'inft^  ^^^  ^^^^  *  ^*^^  ^^  partition  againft  her  fitter  during  the 

B.  v.ho      term  of  years.    F.  N.  B.  62^  (G)  cites  22  E.  3.  57.  {17). 

pleaded  that 

die  plaintiflPbad  leafed  to  him  his  purpartj  for  five  years,  and  th*t/avimgt9  him  his  (aid  Drr«v  he 
it  ready  to  wuke partition^  and  always  jias  fo  been,  and  his  protcft  was  eniefed  on  the  roll,  Skipw. 
to  have  damafes,  replied,  that  he  had  not  been  always  ivady,  ec  noo  allocatur ;  for  alcho*  he  eoontt 
ad  damnum,  yet  no  damages  fliall  be  recoreied,  and  theicfore  a  partition  was  awarded  widi  the 
faving  of  the  term ;  and  per  Canjlilli.  the  like  law  is  in  a  nuper  obi  it,  account,  penmbulatione 
facienda.  But  per  Scraj^  and  Martin,  the  plaintiff  flull  lecover  damages.  F«  N.  B.  62.  (C)  is 
the  nonet  then  (aj. 

2.  Where  the  avowry  is^ir  rent  referved  upon  equality  ofpcr* 
titi$n  upon  partition  made  between  two  parceners^  it  b  a  good 
plea  that  they  were  three  parcetiersy  and  the  third  at  the  time  ^  the 
partition  was  out  tf  the  country^  and  came  back  nviihin  age^  and  re- 
entet'dy  and  the  other  faid^  that  the  third  after  releafed  her  efiate 
abfque  hoc^  that  Jhe  entered ;  Prifi^  and  others  e  contra.  Br. 
Avowry,  pi.  68.  cites  24  E.  3.  51.  58. 

3.  Entiy  in  nature  of  afllfe ;  per  Danby,  if  the  temintfays  that 
y»  N.  was  feifedy  and  leafed  to  him  for  life^  and  died  feifed  of  the 
reverfouy  and  of  other  lands ^  and  has  tffite  t^vo  ditughters^  and  that 
they  made  partition,  {o  that  the  reverfton  was  allotted  to  the  one 
in  allowance  of  the  other  lands  allotted  to  the  other,  this  is  good 
pleading  ivitkout  Jhnving  'u^h^tt  the  other  lands  are.  Br.  Pardtionj 
pi.  3.  cites  28  H.  6.  2.  and  book  of  entries. 

4.  Partinonc  facicnda,  and  cotwtcd  that  they  held  the  carve  of 
land  in  common  by  defcent  of  inheritamcey  and  Ihewed  how  5ca 
Boef  faid,  their  common  ancefor  in  his  life  infeoffed  A,  whofe 
ejlate  he  ha s,  abfque  hoCy  that  he  held  in  common  wuh  the  pUdntif 
by  defcent  of  inheritance ^  prout  &c.    And  a  good  plea  per  Cur.  by 
which  the  plaintiff  faidy  that  they  held  the  /aid  land  iit  common  by 
defcent  of  inheritance  utfupra  \  and  this  was  held  a  good  ifliie,  but 
he  would  have  faid,  that  they  held  in  common  in  the  manner 
&c.     And  Prifot  faid>  that  lie  Ihall  Cay  that  he  held  in  com* 
mon  by  defcent  ^quod  nota.     Br.  Partition,  pi.  15.  cites  39  H. 
6.  19. 

5.  In  panition  the  defendant  faid^  that  he  was  file  fcifediobftpm 
hoc  J  that  he  held  pro  indivifoy  and  a  good  plea ;  per  Brian  Ch.  J. 
for  he  has  traverfed  the  point,  and  the  fuppofal  of  the  writ ; 
but  contrary  per  Vavifor,  and  the  Reporter ;  for  the  entry  and 
feifin  of  the  one  parcener  is  the  entry  and  feifin  of  the  otber. 
Br.  Partition,  pi.  26.  cites  4  H.  7.  9/ 

6.  In  writ  of  partition  of  fcveral  manors,  the  defendants  op- 
pearedy  and  coffeffed  the  aBion^  and  judgment  thereupon^  quod  par« 
titio  fiat^  and  writ  awarded  to  the  uieriff  to  make  partition,  pcnd* 


iBg  wUch  writ  unfervcd^  inafmuch  as  the  rettsrn  of  the  partition 
vw  vitiouSf  another  writ  vfias  awarded^  and  before  execution  one  of 
tht  defendants  brought  a  neiv  writ  againft  the  plaintiff  and  iheothtr 
iiftniant  of  one  ofthefaid  manors^  who  pleaded  all  this  jnatter  in 
kar.  The  Reporter  makes  a  queftion,  if  the  plea  was  good,  or 
thaf  they  ihould  have  pleaded  it  ty  way  of  ejloppely  to  fay  that 
they  contradifted  the  partition  made,  where  it  appears  by  the 
firft record  that  they  were  always  ready  when. they  confeiTed 
.  the  adion  j  or  whether. they  ihould  plead  all  the  matter  afore- 
liid,  and  conclude  if  pendente  dicfe  breve  priore  de  partitione  facien  - 
ia  fe*  nondum  rite  execut,  to  this  writ  the  plaintiff  may  be  an'* 
jnoeredf  And  he  cites  Pafch.  22  E.  3.  That  quare  impedit 
was  brought  by  A.  againft  B.  and  B.  brought  a-  quare  impedit 
againft  A.  of  one  and  the  fame  church  returnable  at  one  and  the 
fame  day;  and  the  Court  would  not  fuft'er  both  to  ftand,  but 
made  one  to  be  difcontinued.  D.  92.  b.  pi.  2X,  22.  Mich. 
1  Mar.  Weft  v.  Moyle  &  al. 

7.  In  writ  againft  twoy  one  appeared^  and  granted  the  partition,  [    240  1 
and  the  other  made  default.     Dier  faid,  that  writ  of  partition 

ftall  ifluc  to  the  flierilF,  but  cejfabit  executio  till  the  other  comes ; 
for  partition  by  writ  cannot  but  be  againft  all ;  contra  of  parti- 
tion by  agreement.     Dal.  28.  pi.  12.  2  Eliz.  Anon. 

8.  The  writ  upon  the  ftatute  3,1  if.  8.  was  generaly  that  they  ft  ^at  ob- 
ttd  hold  infmul  i^  pro  indivifo  manerium  de  D,  (^  terras  isfvifum  {J^^Jidi** 

franciplegii  in  D,  and  that  the  defendant  denied  partition^  contra  wtion  (up- 
f^rmam  fiattiti  5^r.     The  defendant  pleaded  quod  non  tenuit  in-  p^cd   a 
fmul  prout  i:rc.     The  Jury  found  that  the  plaintijf  held  one  ]^g°Vnfcl", 
moiety  in  fee  J  and  that  the  defendant  was  tenant  in  taily  remairi'  whereas 
derto  his  right  heirs  of  the  other  moiety.     It  was  objefted,  that  the  verdia 
this  writ  was  not  good,  but  it  fhould  nave  been  ^  writ  fpecially  ^^""ndant' 
founded  according  to  the  cafe  -,  for  fo  the  ftatute  appoints,  and  held  in  tail, 
that  it  be  fram'd  by  the  Clerks  of  the  Chancery ;  and  of  that  and  that  fo 
opinion  was  Anderlon :  but  all  the  other  Juftices  held  the  writ  ^^  *^*[^ 
good;  for  the  ftatute  prefcribes  no  form,  but  leaves  it  to  the  taken  j  and 
clerks,  who  devifed  it  upon  this  ftatute  generally,  adding  only  the  Court 
the  words  (contra  formam  ftatuti)  which  (hews  it  grounded  on  ^*^  j|*j*| 
the  ftatute.     And  the  ufual  pra£iice  hath  been  iince  the  ftatute  fpr  tbo'  the 
to  allow  fuch  writs  between  jointenanis  and  tenants  in  common  «"«  needed 
of  an  inheritance ;  I  ^w/  a  writ  founded  upon  32  //.  8.  between  "^Jj^^  ^^^^ 
jointenants  and  tenants  in  common  of  a  particular  efate  ought  to  be  the  other't 
fp^cialy  (liewing  their  particukr  eilates  ;  and  ruled  that  the  writ  «i^tct  y«t 
was  good.     Cro.  E.  759-  Pafch.  42  Eliz.  C.  B.  Moor  and  ^^^^^^ 
Brown  V.  Onflow.  upon  Wm 

the  know. 
IHfe  of  it,  and  miftakes  it,  he  fails,  and  his  writ  (hall  abate.     But  the  parties  compouaded. 
fbid  —So  where  the  one  eiijte  was  in  fee,  and  the  other  elUte  was  for  life»  a  general  writ  againft 
^e  defendant  a*  jointrnant  was  held  good  by  reafon  of  the  precedents,  without  traming  it  fpeciallj 

upon  the  ftatute  :a  H.  8.  Cro.  E.  742,  7J3.   Hill.  42  Eliz.  C.  B.    Taylcr  v.  Saycr. And 

2  Lutw.  irS.  Hill.  I  &  2  Jac.  i.  Hicks  v.  Witshc  l  l,  fuch  j^eneral  writ  was  held  good,  bein; 
brought  by  tenant  in  fee  of  the  one  moiety,  againft  tenant  for  life  of  the  other  moiety. — In  a  writ 
ot  partition  bet^ucen  tenants  in  common  title  need  not  t>ejhe^un;  and  fo  was  the  opinion  of  the  whole 
Court*  and  faid,  they  would  not  reverfe  a  judgment  contrary  to  fo  many  precedents.  Cro.  £.  64* 
^.  V^bi  29  4  30  £ii4«  B«  R.  YAtet  U  al.  v.  Windnam.— 3  Lc.  23 1 .  S.  C, 

u  3  9.  It 


94^  ij^avtit^Qn. 

S.P.Browol.  p.  It  ig  no  plea  that  the  defendant  had  brought  a  tvrii  offartim 
156.  Anon.  ^;^„  ^  the  fame  land,     Brownl.   158.  MiU  v,  Glemham.«S«0 

(T)  pi.  3.  Contra. 
If  there  are       10.  Writ  was  of  two  parfs^  without  faying  tn  three  parts  to  be 
and /w^tfr<  i/iv/^i/.     The  opinion  of  the  Court  was,  that  it  was  good« 
demanded^    2  Brownl.  275.  Mich.  7  Jac.  C.  B.  Baily  v.  Clare. 

there  it  is 

good,  without  faying  in  three  parts  to  be  divided ;  ibr  when  p^rts  are  demanded  it  is  intended  all 
the  parts  but  one,  and  that  only  one  remarns.  Ibid,  cites  17  E.  3.  44.  19  E.  ^.  Brief  244; 
17  AC  And  the  Regifterfol.  16.  ii  Aff.  And  fays,  k  was  adjudged  in  B.  R.  in  one  Jo  a  dan's 
Case,  that  demand  of  two  parts,  where  there  are  but  three  parts,  is  good.— —And  alio  citc^ 
^9  H.  6.  SalfoRd  v.  Hurlston  informrdon,  which  demanded  two  parts  where  there  were  but 
three,  and  fo  of  three  parti  jvhere  therf  xvere  itftfiter,  and  that  it  was  good  without  faying  (in  three  or 
fpur  pa^  to  be  divided.)    a  lirownl.  275.  in  Cafe  of  Bayly  v.  Clare. 

*      •  •         • 

11.  No  damages  fhall  be  recovered  in  a  vrrit  of  partition,  nor 
an  inquiry  for  them,  and  yet  the  writ  and  the  count  is  ad  dam- 
num, per  Cur.     Noy.  68.  Countefs  of  Warwick  v.  Ld  Berkley. 

12.  In  a  writ  of  partition  betwixt  tenants  in  common  by  the 
ftatuteof  31  H.  8.  cap.  i.  the  tenant  pleaded  ancient  demcfnc^  and 
adjudg'd  a  good  plea.  Raym.  249.  Hill.  30.  and  31  Car.  2. 
C.  B.  Pont  V,  Pont. 


E  241  ]       (Z)  Equity.     Decreed  in  Equity,  and  How. 

I.  '\X/'HERi  the  tenant  of  the  King  held  land  of  the  Kingy  and 
*  had  an  advoivfony  and  had  three  daughters  and  died^  the 
partition  may  well  be  made  in  Chancery  during  the  poffefjian  of 
the  King ;  and  there  partition  was  made  fo,  that  one  alone  had  the 
advoivfon  in  allowance  of  other  lands  ;  and  after  the  parceners  made 
partition  fo  that  each  jhould prefent  hy  turn  \  and  becaufe  it  was 
without  licence  of  the  Kingy  therefore  it  was  void  agalnft  the 
King.  And  per  R.  Thorp,  if  the  partition  in  Chancery  is  mt 
equal y  flic  who  is  grieved  fliall  \iz\t  fcire  facias  to  bring  in  again 
all  the  coparceners  into  Chancery,  and  there  to  make  partition 
de  novo,  and  not  otherwife.  Br.  Partition,  pi.  10.  cites 
21  E.  3.  31. 

2.  Partition  made  in  Chancery,  rendring  renty  is  good,  and 
may  be  fent  into  C.  B.  and  execution  may  be  made  thereof 
there  by  fcire  facias,  and  well.  Br.  Jurifdiftion,  pi.  114.  cites 
2y  AfT.  23  &  37  H.  6.  accordingly. 

S  P.  Ibid.       3.  An  unequal  partition  relieved  in  equity.    Toth.  220.  cites 

2 2  r.  ciics     Mich.  1 594.     Long  V,  Miller. 

-3.1  Eliz.   \u  ° 

A.  (ol.  404-    Nourfc  V.  Ludlow, 

4.  The  Court  would  not  grant  a  partition,  the  matter  being 
hut  nine  pcnr.ds.     Toth.  221.  Mich.  14  Car.  Babb  v.  Dudeney. 
♦Hob.  179.       5,  Partition  was  decreed  notwithitanding  y//;^/  cqveris  and 
G*'bb'^  ^*      *  infants^  and  fome  incumbrances  were  in  this  cafe  concerned. 
Chan.  Rep.  235.  14  Car.  2.  Martyn  v.  Perryman. 

6.  A,  feifed  of  three  fourths  of  a  farm,  and  B.  feifed  of  the  siher 

fiurtt^ 


I^tttion.  241 

,  I 

fwrthi  lets  her  parts  to  the  defendant  for  life^  or  years  determi- 
ifoble  on  liycs,  and  he  took  the  profits  of  ali ;  a  dividon  is  de- 
creed to  be  made  by  commiffioners  during  the  lUfendanfs  term 
and  titles.     3  Ch.  R.  29.  Mich   21  Car.  2.  Pyne  v.  Matthew. 

7.  A  partition  between  tcri'ants  in  common  of  a  great  nvafte 
was  decreed,  tho'  many  reafons  tending  to  great  inconveniences, 
Tiz.  want  of  pafture,  (hade  &c.  2  Chan.  Cafes  237.  Mich. 
29  Car.  2.  Manaton  v.  Squire. 

8.  BUI  lies  for  partition,  and  this  is  grounded  on  thejlatute^ 
which  makes  one  tenant  in  common  accountable  to  another  5 
fo  that  now  (ince  the  ftatute,  they  are  become  as  it  were  truftees 
for  one  another.  Arg.  Vern.  421.  in  Cafe  of  Earl  of  Kildare  v. 
Sir  Maurice  Euftace. 

9.  Two  thirds  of  an  ejlate^  confiftitig  of  a  great  houfe^parh^  and 
farms  of  1 000/.  a  year  belonged  to  A.  and  one  third  to  B.  who 
infifted  to  have  a  third  part  of  the  houfe  and  park.  But  liJ, 
Ch.  Parker  held,  that  tho'  B.  muft  have  a  third  part  in  value 
of  the  eftate,  yet  there  was  no  colour  of  rcafon  that  any  part  of 
the  eftate  fhould  be  leflened  in  value,  in  order  to  liis  having 
a  third  part  of  it,  but  if  B.  fliould  have  one  tliird  of  the  houfc 
and  park,  it  would  much  Icflcn  the  value  of  both ;  and  recom- 
mended it  that  the  feat  and  park  be  allowed  to  A.  flie  having 
two  thirds,  and  that  a  liberal  allowance  out  of  the  reft  of  the 
eftate  be  made  to  B.  in  lieu  of  his  fliare  of  the  houfe  and  park. 
Wms's  Rep.  446.  Trin.  I7i8,  Earl  of  Clarendon  and  Bligh  v. 
Hornby. 

10.  A.  devifed  lands  to  trujiees  and  their  heirs y  v/z.  as,  to  one 
moiety  to  B.  an  infant  in  tail^  and  the  other  moiety  to  C  (of  age,) 
hit  ^vbetber  an  eftate  taity  or  for  life  onUy  was  doubted  by  reafon  of 
the  wording  the  limitation.  B.  brought  a  bill  for  a  partition ; 
and  that  the  truftees  convey  the  legal  eftate  of  the  feparatc 
moiety  to  be  allotted  to  him,  to  him  and  the  heirs  of  his  body, 
there  being  no  doubt  of  his  being  intitled  to  an  eftate  tail. 
Lord  C.  King  decreed  a  partition,  and  dire(5led  a  commiflion  to 
allot  feveral  moieties  to  B.  and  C.  to  hold  according  to  their 

fcveral  eftates  under  the  will,  and  to  be  refpeciively  quieted  in  [  2^2  ] 
tlie  polleffion ;  but  bccaufe  B.  cannot  join  in  conveying  the 
moiety  to  C.  bccaufe  of  infancy,  and  fo  there  cannot  be  mutual 
conveyances,  the  conveyances  of  tl  c  truftees  were  refpited  un«« 
til  B.  fhould  be  21,  or  the  Court  n've  further  order.  2  Wms's 
l^ep.  518.  Hill.  1728^     Ld.  Brook  v.  Lord  and  Lady  Hertford. 

^7ot  more  of  ^am'tfon  in  -(neral,  fee  95tinorSf^  ^diXtX,% 

X\ZZ'^i  and  other  proper  Titles. J 


U  4  ^Bautnttfif. 


H% 


H^axmva. 


(A)  How  liable  to  Creditors. 

I .  T  F  there  are  two  partners  and  one  breaks,  jou  (hall  not  cbargi 
^  the  other  with  the  whole,  becaufe  *tis  ex  maleficio  *,  but  if 
there  are  two  partners,  and  one  of  them  diesy  the  furvivor  fiiall 
tc  charged  for  the  whole.  Per  Twifden  J,  Mod.  45.  Hill.  21 
and  22  Car.  2,  Anon. 

2.  Two  entred  into  articles  of  copartner^ip. — Each  brought 
in  I  cool,  ftock.  There  was  to  be  no  benefit  of  furvivorihip, 
neither  was  to  become  indebted  without  the  other,  nor  either 
to  take  out  of  the  (lock  without  the  other.  One  became  m- 
debted  without  confent  of  his  partner,  and  made  h\B  wife  execu- 
trix and  dy'd.  The  wife  confe/pd Judgment  for  the  debt.  The 
other  fues  for  account  and  relief  againft  the  creditor  and  the 
wife.  They  confefs  the  articles,  and  obtaining  the  judgment| 
Lord  Chancellor  granted  an  injunSiion  againft  the  judgment,  be* 
caufe  the  debt  related  not  to  the  partner(hip,  f^ytng>  if  this  be 
ftifiered,  no  trade  could  be  in  fuch  cafe.  2  Chan.  Cafes»  Tnn. 
32  Car.  2.  3?.  Anon. 

3.  Joint  debts  are  lo  be  paid  out  of  the  joiiit  ftock  firft,  and 
if  there  be  an  overplus,  then  that  ought  to  be  apply'd  to  pay/^r- 
tkular  debts  of  eacn  partner :  but  if  there  be  not  enough  to  pay 
all  the  joint  debts,  and  if  either  of  the  partners  (hall  pay  more 

tradeis  ft-  ^j^^^j  ^  moicty  of  thc  joint  debts,  then  fuch  partner  is  to  come  iq 
dttors  are'  bcforc  the  commiflfioners  of  bankrupts,  and  be  admitted  as  a  ere- 
tUowed  to    dttor  for  what  he  (hall  fo  pay  over  and  above  bis  moiety,     2  Chan» 

S^Tth€ 'oint  ^^P*  ^^^'  34  ^^^'  ^'     ^'  ^^^^'^"  ^  ^-  ^*  Knight  &  al. 

effects   arc  .  ,  * 

to  be  apply M  fird  to  pay  the  partoerni  p  debts,  aad  then  the  fepnrate  debts ;  and  tbc  feparate  cMb 

to  pay  firft  thc/eparate  creditor s^  and  afteiwards  the  funnefjhif  ereJitort,     Per  Cowper  dL 

a  Vcm.  706.  Mich.    1715-    Crowdcr's  Cafe. Wmi's  Rep.  32(1.  S.  P,  per  ^X>rd  Cowper.— * 

S.  P.  2  Wins's  Rep.  500.  by  Lord  C.  King.  Mith.  1728.  Ex  pane  Cook. 


Itommijpon 
cf  hank"' 
ruptcy    0- 
gaifffi  ttuo 


A  quaere  is 
added,  how 
thc  feparatc 
creditors 
could  havc 
other  title 
than   thofc 
under  whom 
they  claim? 
ibid. 


4.  Two  partners  in  trade  put  in  each  an  equal floch,  and  agreed 
by  covenant,  that  th^  Jlock  Jbotfld  pay  the  debts  of  the  Jlock,  and 
neither  of  their  feparate  debts  Jhou  d  charge  the  Jioch,  but  only  hit 
own  eftate,  or  to  that  effect.  They  both  became  bankrupts,  and^ 
commiOion  againil  them  botii;  one of  them  owedfeparatelj  moretbam, 
the  oil  A.  The  quedion  was  between  the  feparate  creditors  of 
each  bankrupt,  and  the  creditors  on  account  of  the  joint  ftock} 
for  thefe  would  exclude  the  feparate  creditors  from  charging  the 
joint  ftock^  but  that  it  ihould  fatisfy  the  ftock  debts.    Sut  the 

Ld, 


14-  NorA  wat  of  a  contrary:  opinion ;  for  the  cottnant  of  die 
partners  cannot  bind  any  of  meir  creditors  ^  but  only  them- 
Cplves.  ^  2  Chan.  Cafes  i39.Pafch.  35  Car.  2.  27.  Apr.  1682. 
Ld.  Craven  v.  Widdows. 

5.  A.  B.  and  C.  were  copartners  .of  goods  of  great  ralue.  [  243  ] 
B,  bemg  indebted  to  J.  S.  2,  fieri  facias  was  fu*d  againft  3.  and  Thekeport- 
Oereupon  aU  thefe  goods  were/etfJ.  It  was  held  by  Holt  Ch.  J.  ^^^*^'  ^^ 
That  tho'  A.  B,  and  C.  had  joint  and  undivided  interefts,  yet  nr«*reSue<i 
only  the  (hare  or  part  of  B.  and  no  more  could  be  feifed  upon  in  Court  the 
the  execution  againft  B/s  goods.  Show.  173,  174.  Mich.  Jj^t^??; 
2  W.  &  M.  Bachurft  v.  CU^ikard.  '  J^  in  hit 

fiSumeptf 
ia  the  Cafe  of  Etktxs  t.  WstTi  it  nb*  and  not  denied  by  any  of  the  Judges*   And  fajvi 
that  he  faw  Ld.  Ch.  J.  Pollexfen's  opinion  under  his  hand  upon' this  occafioo,  that  on^an  eiecutioa 
aS*inft  one  partner's  goods*  only  his  ihare  or  part  is  liable. 

(>'  If  there  are  two  partners,  and  execution  is  fued  againfi  one^  Comb.  217. 

the  fheriffmuft  feife  all  the  goods  and  fell  an  undivided  moiety,  ^^^"^'^ 

and  the  vendee  will  be  tenant  in  common  Mrith  the  other  of  the  joint 

partner,     i  Salk.  392.  Mich.  5  W.  &  M.  B.  R»  Heydon  v.  ^•^^n  U^ 

Hcydon.  '"^  ^f ^^ 

/  nfpt,  his  or 

raeir  proportions  only  are  aflUgnable  by  the  commiflionerSf  to  be  held  in  eominon  with  the  reft  wh» 

wcit  not  bankrupts.    At  Nifi  Prius  coram  Holt  Ch.  J.  ii  Mod.  446.  Pafch.  13  W.  3.  Aomu 

7.  Where  there  are  feveral  partners,  and  a  man  gois  upon  tie 
credit  of  ally  the  z&  of  one  is  evidence  againft  the  reft,  unlefs 
they  (hew  a  dtfclaimer.  Coram  Holt  Ch.  J.  at  Nifi  Prius« 
I  Salk.  292 V.  Layfield. 

8.  A.  and  B.  are  partners.— A»  iorrovfs  money  and  gives  his  ^^  Cafe 
P9tefubfcribedforfelf  and  comp.    There  was  no  proof  that  the  jJ^J^*  ^ 
money  was  brought  into  ftock,  but  the  numt)  was  paid  in  the  the  Mate 

ficp'    Per  Cur.  uie  note  of  one  partner  (the  money  being  paid  ^^^  RoU% 
in  the  (hop)  binds  both,  and  tho^  at  law  the  note  ftands  good  ^\^!J|[* 
only  againft  the  executor  of  the  furviving  partner  who  was  A.  MidL^L 
who  received  the  money  and  fign'd  the  note,  yet  it  is  proper  in  ^^en  no 
equity  to  follow  the  eftatc  of  B.  for  fatisfaAion ;  and  decreed  2S^rf!jL 
accordingly.     2  Vcm.  292,  Trin,  1693.  Lane  v,  Williams.         mention  to 

have  been 
Bade  of  the  circtimftance  of  the  money's  being  paid  in  the  ftop,  md  yet  then  the  Court  declared 
tbey  took  it  that  both  partners  were  bound.     See  a  V^rn.  tjy,  S.  C. 

Atttptmmt  0fa  Mihj  one  partner  binds  both  if  it  ooncerns  the  joint-trade,  i  Salk.  726..  Hill« 
I  W.  3.  B.  R.  Plnkney  v.  Hall.-^-— And  an  adioo  lies  againft  the  other.  Aif .  Sti.  370.  Pafch. 
I(53.  Anon. 

9.  A.  and  B.  are  partners  dry-faltets. — A.  embezzles  tie  Joint  *  Affigne^ 
Jloci,  cotaraBs  private  dehtSy  and  becomes  bankrupt.     ConmiiC-  2lfy  fuch 
fioners  aflign  the  goods  in  partnerfliip.    Bill  by  B.  for  an  ac*  aaion  as 
count,  and  to  have  the  eoods  fold  for  the  moft  profit.    It  wa%  bankrupt 
bfifted  that  thereout  debts  in  partnerftiip  ftiould  be  firft  paid,  JjJjJjJ'  7^* 
and  that  then  fatisfa£lion  fliould  be  made  out  of  A/s  (hare  for  Rufwocth  * 
what  he  had  ^n^bezzled,  and  that  the  *  aflignees  could  be  in  no  ▼•  Hodti 
better  condition  than  the  bankrupt  himielf ;  and  the  Court 
feem'd  to  be  of  that  opii^ion.    %  Vern«  293.  Trin.  1693..  Ricb- 
ardfga  y.  Goodwin*    • 

10- 


Stit  if  in  10.  If  there  be  feveral  jetvt  partnersi  and  J.  S.  has  dealing 
^T  father  S^^'^^^h  ^"^^  ^*'*  ?^  '**^  '^  tnatters  concerning  their  jinni  trade ^ 
deal  with  wherebjT  debt  is  due  to  him,  it  (hall  charge  them  jointly,  and 
Mc  cf  tbem  the  fuFvivors  of  them.  At  Nifi  Prius  coram  Holt  Ch.  J. 
Mfon  bis      J 2  jj^       g  p^f^  13  W.  3.  Anort. 

€9unt,   he 

Mw^  jKri«/(r  ^/f  agreement fpeeially^  in  which  cafe  the  debt  will  he  oaty  his  and  his  ci^eaitafSy  aoj 

fh^li  not  funrite.  At  Nifi  Prius  coram  Holt  Cb.  }.    la  Mod.  446.  Aaoo. 

1 1.  A.  and  B.  goldfmtths  and  partners  were  Bound  to  J.  S.  in 
a  bond  for  payment  of  1000 /•  and  intereft  in  1603.  Afterwards 
in  the  fame  year  they  diffolved  the  partnerfbip^  when  A.  by 
money  and  bond  fecured  to  B.  his  fhare  of  the  (lock,  and  took 
on  himfelf  the  partnerihip  debts.  Public  notice  was  given  to  ere* 
ditors  of  the  joint  Jlock  to  receive  their  money ^  or  to  look  on  A*  only  as 
their  paymqfier.  B.  died.  J.  S.  in  1708,  called  in  his  money 
from  A.  bttt  continued  the  money  on  A*s  fubfcribing  the  bond  at  6  /• 
per  cent.  A.  was  folvent  till  171 1>  and  till  then  J.  S.  might  have 
had  his  money  when  he  pleafed  \  but  then  A.  became  bank* 
rupt.  Ld.  C  Parker  held,  that  the  executor  of  B.  was  "ilill  lia- 

.  -  ble;  that  the  notice  was  res  inter  alios  a£^a,  ard  could  not  b^id 

I  M4  J  J.  S.  and  that  changing  the  intereft  did  not  alter  the  fecuritv ; 
for  ftill  it  was  the  bond  of  both,  but  B's  executor  could  not  be 
liable  to  more  than  5].  per  cent,  for  the  arrears  of  intereft  \  and 
J.  S.  was  decreed  his  debt  and  cofts.  Wms's  Rep.  68^.  Mich. 
1720.  Heath  v.  Percival.- 

12.  Three  perfons  entet'd  into  partnerihip  in  the  trade  of 
fugar-boiling,  and  agreed  that  ytofugarjball  be  bought  ^without  the 
confent  of  the  majority ;  one  of  them  after  makes  a  protejl  that  he 
would  no  longer  be  concerned  in  the  partnerftiip  with  them,  ^he 
tw^  other  perfons  rfter  make  a  contra^  for  fugars,  the  feller  having 
notice  that  the  third  hdd  difclaim^d  the  partnerfhip  ;  he  ftiall  not 
be  charged.    MS.  Tab:  14  June  1721.  Minnitt  v.  Whitney. 

13.  If  a' joint  commifTion  of  bankruptcy  iflues  out  againft 
2  joint  traders,  it  was  queftioned,  if  feparate  creditors  may 
come  in  under  it  ?  And  that  they  may  it  was  argued,  that  if 
there  are  2  joint  traders,  and  (me  becomes  bankrupt  one  difft  ^nd 
the  other  the  next  day,  and  a  joint  commiffion  is  taken  out,  dif- 
ferent relations  mult  be  had  under  the  joint  commiffion  with 
regard  to  the  different  times  of  the  bankruptcy,  and  the  dif- 
tribution  under  it  muft  be  the  fame  as  if  feparate  commiflions 
had  been  taken  out.  For  in  both  cafes  the  joint  fund  is  pri- 
marily apply'd  to  the  joint  debts,  and  \\\t,  feparate  fund  to  the 
feparate  debts,  and  then  in  an  average  to  the  joint  debts  &  vice 
v^rfa.  So  arc  the  orders  of  the  Court  of  Chancery  in  the  fol-i 
lowing  inftances.  A.  and  B.  were  partners,  but  the  partncr-i 
ihip  being  difTolyed,  and  A.  fetting  up  for  himfelf  became 
bftnkrupt)  and  a  commiffion  iffu'd  againft  him,  and  then  B. 
failed  and  a  commiffion  iffu'd  againfl  him,  the  joint  crediiors 
were  admitted  to  prove  their  joint  debts  under  the  feparate  commijk 
fions^  and  cited  22  January  1728,  the  Cafe  of  Stepheiw  y\ 
'  ;        •  Browx 


Browk  and  Adlaub,  and  that  22  April  1729,  it  wa»  ordered| 
i^t  the  joint  eftate  fhould  go  to  the  joint  creditorsi  and  the  re« 
maining  part  of  the  joint  eftate,  which  refpe£tively  belonged  to 
eacb|  (hould  go  to  their  feparaU  creditors  upon  z  joint  commijfion 
fu'd  out  againft  the  then  defendants,  and  cited  Horsey  t. 
Hetham  and  HfiTHAMy  and  that  2  Geo.  2.  in  C.  B.  two  beit 
ing  joint  obligors,  and  after  bankrupts,  feparate  commifliona 
were  taken  out  againfl  them,  and  the  feparate  commiiBonera 
refuGng  to  let  in  the  obligee,  he  brought  an  a£lion  againfl  one 
pf  the  obligors,  but  the  defendant  having  got  a  certificate  under 
the  feparate  commif&on  was  difcharged,  Mathews  v.  Aland; 
which  proves  that  joint  creditors  may  come  in  under  feparate 
commiflionsj  and  by  the  fame  reafon  feparate  creditors  may 
come  in  under  a  joint  commiflion,  and  the  law  being  fo,  every 
(Sgnee  may  recover  by  fetting  forth  the  fpecial  matter ;  and  be-*' 
Kiics,  if  tne  ajjlgnee  of  the  other  part  nvtll  not  join ^  he  may  be  fum^ 
moned  and  fevered.  And  the  Court  thought  die  lad  cafe  cited 
caine  fuUy  to  the  point  of  the  principal  cafe,  and  therefore  in- 
clined to  give  judgment  accordingly.  Sed  adjomatut*  Gibht 
282.   Grace  v.  Hey  ham* 

(B)  Difputes  between  the  Partners  and  their  Debtors. 

I.  ONE  joint  faSlor  may  with  the  exprefs  confent  of  his  com* 
^^  panion  account  without  him  by  the  law  of  merchants  $  for 
fadors  are  often  difperfed  fo  as  they  cannot  be  both  prefent  at 
their  accompts  j  admitted  13  Eliz.  in  Scacc*  2  Le.  70.  in  Cafe 
of  Goore  &  al.  v.  Dawbeney. 

2.  The/ale  by  one  partner  is  the  fale  by  both,  and  therefore 
the'  one  fells  the  eoods  or  merchandizeth  with  them,  yet  a^ion , 
muft  be  brought  tn  both  their  namesy  and  in  fuch  cafe  the  de« 
feadant  ihall  not  be  received  to  wage  his  law,  that  the  other 
partner  did  not  fell  the  goods  to  him  as  is  fuppofed  in  the  de- 
claration.    Godb.  244.  Hill.  T I  Jac.  C.  B.  Lambert's  Cafe. 

3.  If  2  be  found  in  arrearages  of  account  by  the  cuftom  of  [  245   ] 
merchants,  one  may  be  charged  to  pay  all  the  debt  as  well  as 

bodij  per  Roll  Ch.  J.  Sti.  243*  Hill.  1650.  in  Cafe  of  Child  v. 
Guiatt. 

4.  If  there  are  accounts  between  2  merchants,  and  one  becomes 
bankrupt^  the  Court  is  not  to  make  the  other,  who  perhaps  upon 
ftating  the  accounts  is  found  indebted  to  the  bankrupt,  to  pay 
the  whole  that  originally  was  tntrufted  to  him,  and  to  put  him 
for  recovery  of  what  the  bankrupt  owes  him,  into  the  fame  con- 
dition with  the  reft  of  the  creditors,  but  to  make  him  pay  thai 
only,  which  appears  due  to  the  bankrupt  on  the  foot  of  tne  ac- 
count. Otherwife  it  will  be  for  accounts  between  them  after  . 
the  time  of  the  other's  becoming  bankrupt,  if  any  fuch  were } 
(er  North  Ch*  J.  Mod.  215.  Trin.  ^8  C^r.  2.  C.  B*  Anon. 

5- A. 
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5.  A.  and  B.  wert  jMnt/amurs  of  the  excifei  J.  S.  laid  out 
money  on  their  behalf.  A.  died.  J.  S.  brought  an  a£Hon  agamft 
B.  and  counted  of  money  laid  out  to  the  ute  of  the  defendant* 
The  defendant  pleaded  non^-aflumpfit.  The  whole  Court  were 
of  opinion,  that  the  a£lion  would  not  lie.  For  2  partners  be- 
ing concerned  the  a3ion  will  not  lie  againft  one  alone.  The 
plaintiff  ought  to  have  fet  forth  the  deam  of  the  other.  But  if 
judgment  be  had  againft  one,  the  ^ods  in  partnerOiip  may  be 
taken  in  execution.  2  Mod.  279.  Mich.  29  Car.  2.  C  B. 
Tifiard  v.  Warcup. 

6*  If  there  be  feveral  joint  traders,  payment  to  one  of  them  is 
payment  to  all.  At  Nifi  rrius  coram  Holt  Ch.  J.  I2  Mod.  447, 
Fafch.  13  W.  3.  Anon. 

7*  Soi  f^they  ali^  except  him  to  whom  the  payment  was  made, 
nvere  bankrupts^  the  payment  is  only  unavoidable  as  to  his  pro- 
portion. At  Kifi  Prius  coram  Holt  Ch.  J.  I2  Mod.  447. 
Anon. 

8.  And  //there  \>t  four  partners  ^  whereof  three  are  bankrupts^ 
and  their  fhares  aflignM,  and  a  payment  is  made  to  him  that 
was  no  bankrupt,  it  is  a  payment  to  all  the  aflignees ;  for  now 
they  are  all  partners.  At  l^ifi  F<:ius  coram  Holt  Ch.  J.  1 2  Mod, 
447.  Anon. 


(C)  One  dies.  Difputes  between  the  JSje^c^/^jr  or  y^^/- 
mintfirator  of  the  deceafed,  and  the  Survivor  &c. 

!•    ADmimftrator  to  one  partner  fueth  the  copartner  for  an  ac* 
'^  count  of  the  inteftate's  (hare,  which  this  Court  accord- 
ingly decreed.    Chan.  Rep.  261.  17  Car.  2.    Heyne  v.  Middlc- 
morq.*— 2  Chan.  Cafes  1 29.  Mich.  34  Car.  2.    Anaud  v.  Uo- 
niwood. 
The  Cafe         2.  Tho'  the  intercft  of  partnerfliipyj/rv/v^j,  yet  the  exectdor 
iH**  A  "sujd  ^^  ^^  deceafed  partner  may  have  an  equitable  intereft  by  the 
J.  were       carrying  in  materiaUfor  the  trade^  whereupon  the  furviviixg  partner 
yartaeri  in    may  be  charged  by  bill  in  equity.     Lev.  273.  Trin.  21  Car.  2, 

making  of     ^    ^     yj^^y^  ^^  ^HA\%. 
bricks  for 
J.  S.— A. 

died»  leaving  M.  his  executrix ;  B.  promrTed  M.  in  coniideratipn  of  her  pramHing  toteliaquidilwr 
intereft  in  the  partnerihip,  that  he  would  pay  her  fo  much  money  as  (he  had  been  out  akNit  tike 
bricks;  M.  brought  afTumpfit  againft  B.  and  had  a  verdid;  but  it  was  mov'd  in  arreft  of  judgnent. 
t^at  here  was  no  confideratioUt  for  that  M.  had  no  intereft  in  the  partnerihip,  which  brins  joiot, 
9)uft  furvive  to  J.  S.  and  that  (he  ought  to  have  (hewn  how  (he  relinqui(h'd  her  intereft.  But  the 
'Court  held  it  a  good,  confide  ration  \  (or  it  might  be  that  there  were  ewtnants^  that  no  furvivorfkip 
(hould  be,  (and  after  a  verdid  the  Court  will  intend  that  there  were)  which  tho'  they  do  mt  ftver 
the  joint -in  irrrfl  ia  law,  jet  they  give  rrmedy  fn  equity,  which  to  debar  herfelfof,  is  a  good  coa- 
fideration,  and  being  laid  by  way  of  reciprocal  promife,  there  needs  no  averment  of  pcrformaoce. 
yent  40.  41.  Trin.  2 1  Car.  %.  ^,  R.  Wells  v.  Wdii. 

3.  Siirww/fg" Joint-merchant,  and  the  executor  of  the  deceafed 
joir/d  in  a^mp/ttj  and  held  good*  2  Lev.  228.  Trin.  30  Car.  2< 
B.  R.  HaU  &c.  V.  Huff^. 

4.  Aa 
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4.  An  account  of  partnerfliiD  in  trade  fhall  not  be  vifpeBed  ajier 
the  kfi  balance^  and  mud  not  oe  carried  on  after  the  death  of  a 
paitner,  and  from  that  time  to  be  accounted  as  his  feparate 
dtat^  ^  and  for  fuch  debts  as  concern  the  partnerihip,  the  plain- 
ti£  the  executors  of  the  deceafed  partner  (hall  be  allowed  their 
poportion  of  the  benefit  of  compyitions  made  by  the  defendant 
vitn  his  creditors  for  themi  and  where  abufes  to  the  books  of  account 
were  charg'd,  'twas  ordeted  that  defendant  be  examined  on  i/i- 
tmrogatorUs  relating  thereto.  Hill.  27  Car.  2.  Fin.  R.  191. 
Bcake  V.  Beake. 

5.  Surviving  partner  trading  on  his  own  account  with  the 
debtors  to  the  partnerihip,  it  was  ordered  that  an  attorney  be 
appointed  to  fue  for  the  debts,  unlefs  the  furviving  partner 
would  give  fecurity  to  anfwer  aimoiety  of  the  debts  to  the  ad- 
miniibratrix  of  the  deceafed  partner.  Hill.  1682.  Vem.  u8« 
Eftwick  V.  Coningfby. 

6.  Two  perfons  had  mutual  dealings^  but  before  their  accounts 
fettled  one  of  them  dies,  and  the  furvivor  brought  a  bill  againfl: 
bis  executors  to  have  an  account,  and  that  the  plaintiff  might 
difcount,  what  he  was  to  pay,  out  of  what  the  executors  were 
to  pay  him ;  and  it  was  decreed  accordingly,  altho'  it  was  ob- 
jected it  might  make  a  devaftavit  in  the  executors.  Mich.  1701. 
Abr.  Equ.  Cafes  8.  Beaumont  v.  Grover. 

7.  If  there  are  two  joint-traders,  and  one  dies,  and  ihe/ur^ 
vivor  carries  on  the  trade  after  the  death  of  the  partner,  he  fball 
Mfwer  for  the  gain  made  by  this  trade.  Per  Lord  Harcourt. 
Wms's  Rep.  141.  Pafch.  171 1*  in  Cafe  of  Brown  v.  Litton. 

(D)  One  dies.     Difputes  between    Creditors  and 

the  Survivor  &c. 

^'  JS/ump/tt  for  rool.  for  goods  fold  by  the  plaintiff  and  B.  Thcfuryi- 
whom  plaintiff  furviv'd  ;  defendant  pleads  in  abatement^  ^^*  *°^  ^^^ 
that  the  plaintiff  and  B.  were  joint-merchants ,  and  that  by  the  Se^cceafed 
law  merchant  there  is  no  furvivor  between  them,  and  that  B.  joint-mer- 
made  J.  S.  executor,  who  adminiftred,  and  is  now  alive,  and  f**«»0o>»»'* 
not  party  to  the  fuit ;  and  refolved  upon  demurrer  upon  con-  and*co*mted 
fideration  of  Co.  Litt.  172,  182.  and  F.  N.  B.  172  (E)  that  the  that  upon 
bill  ft  ill  abate.    2  Lev.  188.  Hill.  28  &  20  Car.  2.  B.  R.  Hall  ^^*  l*^     ' 

•   ll„fl:,^  raerciiant 

furvivQra 
«w  that  the  funriror  and  the  deceafed  fold  to  the  defendant  &c.  Judgment  for  the  plaintiff.    2  Ler. 
»:l.  Trin.  30  Car.  a.  B.  R.  Hall  v.  Huffam,— S.  C.  held  accordingly.     Freeman's  Rep.  468.— 
3  Keb.  798.  Trin.  29  Car.  %.  S.  C.  reports,  that  the  Court  inclined  the  adiion  furvives,  and  that  upon 
recovery  by  the  furviTor>  the  executors  of  the  deceafed  fliall  come  in,  but  cannot  join.     Hall  r. 

Rougham. In  trover  the  defendant  pleaded,  that  the  plaintiff  and  A.  and  B.  were  joint-mer« 

chants,  and  were  poiTciTed  of  the  goods  as  merchants,  and  that  by  the  law  of  the  land  there  is  m  fur* 
vivodbip  between  joint-merchant,  and  concluded  in  bar.  It  was  argu'd  upon  demurrer,  thatthft 
•Aioa  «ras  well  brought  by  the  furvivor  alone,  becaufe  the  ti£fton  mmfi  necej/artfy/urxfiv*t  tSo'  iht 
iMtrefi  does  mt ;  otherwtfe  there  would  be  a  failure  of  juftice,  becaufe  the  executor  of  the  deceafed 
«iid  the  furvivor  cannot  join  ;  for  their  rights  are  of  feveral  natures,  and  there  muft  be  feveral  judg* 
Mcoo;  bdsdu,  '(is  ckar  this  is  not  a  plea  in  bar  at  it  is  pleaded  here ;  and  of  that  opinioft  was  th« 

^dholi 


%hok  Courty  and  (o  the.  principal  point,  vU.  Uie  gift  of  the  aOXod.  wis  not  idjud|ed.  Carau  jjS* 
171.  Hill.  2  5p  ^  W.  &  M.  B.  R.  Kemp  ▼.  Andrews.— S.  C.  argued,  and  the  Cafe  in  3  Keb. 
708.  was  cited;  and  per  Cur.  this  can  never  be  a  good  bar;  fa  that  they  did  not  ceafider  whether  tbj( 
executors  muft  or  can  join  ;  and  gave  judgment  for  the  plaintiff. --^3  Lev.  190.  S.  C.  adjudged  Set 
the  plaintiff;  for  thb  at  the  moft  Is  only  a  plea  in  abatement,  and  defendant  pleaded  it  in  bar. 
Birt  this  poiint  of  the  executor  and  the  furvivor's  joining  or  not,  was  determined  Pafch.  10  W.  3. 
B.|R*  in  ^^^  negative,  viz.  two  joint-merchants  made  B.  their  fador$  one  died  leaving  an  eze« 
cutor  $  it  was  held  that  the  fufvivor  and  executor  catmoijoiM;  for  the  remedy  furvivety  but  not  the 
duty*  and  tkerefore  upon  recovery  he  muft  be  accountable  to  the  executor  for  that,  a  Salk.  444. 
Martin  v.  Crump; 

2*  If  there  are  two  partilers  intrad^,  arid  one  itiys  goods  for 

both^  and  the  other  diesy  the  furvivor  may  be  charged  by  indebi- 

[  247  ]  tatus  aflumpfit  generaUy,  without  taking  notici!  of  the  partner- 

ftiip,  or  thjit  the  other  is  dead^  and  he  furvived.  Per  Holt  Ch.  J. 

Comb.  383.  Trin.  8  W.  3.  B.  R.  Hyatt  v.  Hare. 

•  Wmch^       2^  -j^jj^*  there  ie  no  '*  furvi4i>rjbip  among  merchants,  yet  if 

f  Saik'444.'  two  joint'^nercbants  contra<3:  with  a  bailiflF,  the  contraQ:  is  in- 

S.  c.      .    tire  and  joint,  and  by  the  death  of  the  one  furvives  to  the  other. 

Now  fuppofe  a  factor  fhould  bring  his  a£lion  for  his  wages,  'it 

muft  be  with  the  furvivor  only.    Per  Holt  Gh.  J.  Comb.  474. 

Pafch.  10  W.  3.  B.  R,  Martin  v.  Crump. 


'• 


(E)  Inter  fe^ 

1.  f  F  there  be  t^o  joint^merchants,  one  of  them  naming  himfelj 

^  a  merchant  (hall  have  an  account  againfl  the  other^  naming 

him  a  merchant^  arid  fiiall  charge  him  as  reenter  denariorum  i^us 

J3,  ex  quacunque  caufa  ^  contraShd  ad  communem  utilitatem  ifforum 

A.  Iff  B.  provenient.Jicut  per  legem  mercatoriam  rationabiliter  mon^ 
Jlrare  poiertt.    Molloy  457.  cites  10  H.  7.  16.  a.  out  of  Co.  Litt. 

172.  Lib.  Intrat.  17.  18.  19. 

2.  A.  and  B.  partners  in  trzAt  Jlated their account^^nA  A.  gave 

B.  a  note  for  the  balance,  but  at  the  fame  time  B-  promifedto  re3ifk 
any  error  or  miftake  in  the  account ;  B.  gets  judgment ^igainft 
A.  on  the  note  at  law  \  decreed  a  new  account  concerning  their 
ftock  and  trade,  and  payments  and  receipts,  and  each  to  pro- 
duce their  books  of  account  on  oath,  and  what  fliall  appear  due, 
to  be  paid  with  intereft  when  and  where  the  mafter  fliall  s^poLnt, 
Fin.  K.  431.  Mich.  31  Car.  2.  Chandler  v.  Dorfet. 

3.  Tho*  Jengih  of  time  is  no  bar  between  merchant  and  mer« 
chant,  yet  dealings  having  cea/d  many  years  between  them,  and 
^ter  difputes  having  acquiefced  till  the  death  of  one  of  them,* 
the  Court  will  Bot  decree  an  account  with  the  furvivor,  but  leavtf 
the  plaintiff  to  his  remedy  at  law.  2  Vem.  276.  Mich.  i692« 
Sherman  v.  Sherman. 

4.  Among  merchants  it  is  looked  upon  as  an  allowance  of  am 
account  current,  if  the  merchant  that  receives  it  does  not  objefli 
againft  it  in  a  fecond  or  third  pod  ;  per  Commiflioner  Hutchms^ 
2  Vem.  276.  Mich.  1692.    Sherman  v.  Sherman. 

5.  If  any  partner  borrows  anj  ofthepartnerjhip-monej^  his  owif 

%  Ihaie 


(bare  (hall  be  apfw^rable  for  it,  andfliall  not  be  fiiermitted 
to  come  into  equit]^  and  pray  an  account  without  mjaldng  a  faf 
tisfaflion  for  the  debt,    Abr.  Equ.  Cafes  9.  Trin.  i^'xi. 

[For  more  of  ^eartnerjJ  in  general,  fee  Satl^vniptft  IBfllj* 
V   S^JtCjanfff ,  and  other  proper  Titles.] 
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(A)  Parties  in  Suits  in  Equity.  Of  the  NeceJJity  of 
having  proper  Parties ;  and  Who  (hall  be  ia 
general. 

I.  f^Arnljhee  or  vouchee  are  not  parties  till  they  have  appeared  and 
^^  enterpleaded  or  entered  into  the  warranty,   Br.  Refommons, 
pi.  I.  cites  3  H.  6.  45, 

2.  Several  caufes  nvere  brought  to  hearing  together^  where  fome  [   248    ] 
that  were  parties  to  one  bill  were  not  fo  to  another,  and  de- 

irtid  in  one  againjl  one  nvho  has  no  party  to  that  fuit  \  Finch  C. 
faid,  that  on  hearing  of  them  together,  the  juftice  which  was 
to  be  done  on  thej;n  all  appeared,  and  you  (hall  not  fever  them 
now.  a  Chan.  Cafes  234.  Trin.  29  Car.  2.  Turney  v.  Daws 
and  Mayor. 

3.  The  rule  in  eqiiky  is,  where  two  or  more  are  liable  to  a  de^  S.  P.  in  eaic 
«flW,  you  ihall  not  proceed  againft  one  alone,  but  muft  bring  ^W^^^ 
^  the  perfons  liable  before  the  Court.     2  Vern.  195.  Mich!  "rtnT 'vin. 
1690.  in  Cafe  of  Jackfon  v.  Rawlins.  R.  96.  Hill. 

25  Car.  2. 
Ifttoti  ▼.  Lewis. —But  where  a  bill  was  brought  \rjfome  proprietors  in  iehalf^^bmfelves^aMd  aU 
tdkrfn^ieton  txctpt  the  defendant^  it  was  hejd  good  on  demurivr  by  14  macflesfeUI  without 
ttnua^  them,  there  being  a  great  number  of  themi  and  fono  coming  at  juftice,  beeaufa  of  oontiiAial 
abtcmems  by  death  &c  Chan.  Prec.  592.  Trin.  1722.  Anon. — See  (6;  pi.  66.  Brown  v.  Howard. 

4.  Where  there  were  feveral  trujiees^  and  all  were  dead,  and 
a  bill  was  brought  againft  the  rcprefentative  of  A.  the  furvivor, 
it  was  obje£led,  that  the  reprefentatives  of  the  other  truftees 
ought  to  have  been  before  the  Court ;  but  the  pkintifT  infijiing 
only  to  have  an  account  of  what  came  to  the  proper  hands  of  A,  and 
rfbis  receipts  and  di/burfemetits  only^  and  not  of  any  jipint  receipts 
or  tranfadions  by  him  tnrith  the  other  truftees  \  the  objeftien 

was 


04^  j^attp. 

• 

was  over-ruled.    Hill.  9  Ann.  Abr.  Equ.  Cafes  74.    Lady  Set 

yard  v.  the  Executors  of  Harris  &  al« 

5*  A  MfffvuJ  per/on  &hIj  that  has  no  intere/l  is  no  iieceflary 

party ;  and  '<a  fuit  maf  go  on  without  him.    A^.  Tab.  cites 

12  March  ^T^^^*  Butler >.  Pendergrafs. 
6.  In  a  Court  of  Equity  it  may  be  fieceflary  to  make  ooe 

perfon  a  defendairt  in  a  caufe,  becanfi  amtber  is  tntitUd  iaiisif» 

Jifianct.    Bam.  Ch.  Rep.  361.  fayS|  it  was  faid  by  Ld.  Chaiw 

cellor.    Hill.  1740.  iii  the  Cafe  ot  Lowther  v.  Carlton. 
CffdCaae.   ^  7.  Ordinarily,  fp^efal  plaintifis  may  not  join  for  Sjftnk 
^^^  Yct^*   '<«8^'f  *"  »o^f  niay  fereral  defendants  be  put  in  one  UIl,  where 
JoBctines,    the    caufe    and  cbargi  againft  them  is   oltogithir  iifemit 

j^rmvoiJiMg  P.  R.  C.  %62» 

mtiitifiieity  • 

rf/tdn^  and  to  brinf  til  parties,  wtio  suiy  be  e0eAhl  by  the  decree,  before  the  Courts  the  fnit  if 

by  Mctkt  who  have  feparaie  rights  and  iaterefts,  ai^  dcvifeei^  lefateet,  oreditoti^  and  fuch  like. 

P.  R.  C.  zSx,— Cuif.  Cane.  460.  S.  P.  % 

S.P.  Curf.      8.  Care  (hould  be  taken,  tltat  whofoever  Aies  in  his  own 
Caoc.  461.   right  (hould  have  no  l^gal  difabiHty  upon  lum,  as  outlawry^  at* 

communkatioftf  an  alien  enemy  &c.  tor  if  he  has  any,-  it  may  ht 
•   pleaded.    P.  R.  C.  262. 
S.  p.  Coff.       p.  But  wh^^e  alien  enemies  by  pet'wiffian  came  here  for  refvge^ 
Cane  460.   5|„j  j^y^  peaceably,  the  Court  will  greatly  difcountenance  a  pte 

of  alien  enemy.    Ibid« 


(B)  Parties.    To  BUb  ia  Chancery.     Who. 


Aiminifira 
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^  I .   A     Indebted  by  ludgment,  dies  inteftate,  and  leaves  t  wife 

x\#  and  a  fon  ;  the  wife  takes  adminiftration,  and  enters  on 

the  lands  as  euardian,  and  made  J.  S.  her  executor,  and  dies. 

J.  S.  poiTefied  the  perfonal  eftate  of  A.  and  the  wife,  and  en* 

tered  on  the  lands  as  guardian  to  the  fon.    The  fon  dies*   The 

heir  of  the  fon  pays  200/.  on  the  judgmel^,  and  brings  his  bill 

to  be  repaid.    He  fhould  make  the  adrninijlrator  de  boms  mm  ot 

A.  party.     2  Chan.  Cafes  197.  Trin.  26  Car.  2.  Breflendea  r. 

Decreets* 

[  249   j      2*  BUI  by  a  judgment  creditor  to  di/rcver  intefiat/s  efiateg  de* 

Ibid.  3^4.    fendant  demurs^  for  that  the  adtnimf:  -ator  is  not  made  a  paityt 

^o  Ca  "^^*  ^^  being  the  perfon  to  whom  defend:;n?  ought  to  pay  what  (if  any 

Criffith  T.    thing)  is  due,  and  that  the  plaintitt  is  not  capable  to  demand  of 

B#«iinatt.     difclurge  the  fame,  and  then  pie -.da  the  ftatute  of  limitatioiis. 

The  plea  and  demurrer  were  aJlowed.     Rn.  R.  303.  Trin. 

29  Car.  a.  Runmey  v.  Mead  &  a). 

2.  A.  leaves  100/.  legacy  to  B, — C.  claims  this  100 1.  as  ^ 
gift  by  B.  to  C.  a  little  before  B,\,  death.  The  adminiftrator  efB. 
muft  be  made  a  party  as  well  as  the  executor  of  A.  Rn.  R^ 
J87.  Trin.  50  Car.  2.  Wall  v.  Eailmead  and  Hakes. 

4.  A  bill  is  brought,  and  a  decree  had  againft  femt  aimm^ 

fb^itr 


JfraUr  nnH  her  haron ;  the  fitne  dies.    Whether  the  flaifttiff  dan 
proceed  againft  the  baron,  without  bringing  the  adminiflrator  of 
the  vnfe  before  the  Court  ?  2  Vern.  195.  Mich.  1690.  Jackfon  v. 
Rawlins 

5.  A  bill  was  brought  by  creditors  of  the  huiband  againft 
the  widow  who  had  an  adequate  jointure  to  her  whole  fortune^ 
but  was  in  confideration  of  part  only,  and  the  remainder  was 
out  upon  bond  un-aktred,  and  it  Ixras  to  fubje£t  the  remainder 
to  pay  debts;  it  was  obje£led>  that  the  adminiflrator  of  the 
liufband  was  not  made  a  party }  but  the  wife  being , called  admi" 
nifirairix  in  the  bill^,  and  having  by  her  anfwer  confejfed  that  jht 
haipeffejfed  the  perfonal  ejtate  and  aifpofed  ofit^  and  being  the  per- 
fon  by  law  i^ititled  to  adminijlration^  though  (he  denied "^y  an- 
fwer that  (he  had  taken  adminiftration,  the  Court  over-ruled  the 
obje£lion.  Ch.  Prec.  63.  Mich.  1696.  Cleland  v.  Cleland. 

<J.  Bill  by  the  heir  to  avoid  a  Icafe  made  by  his  father,  who  #"    ^"V 
wa$  at  the  time  a  lunatick-^  the  attorney  general  muH  be  made  a  '^'^^7^ 
party.    Fin.  R,  135.  Mich.  26  Car.  2*  Leigh  v.  Wood  and 
Leigh^ 

7.  B.  was  indebted  to  A.  by  bond,  and  was  outlawed  be/ire 
judgment  at  A.s  fiiit.  A.  brought  his  bill  in  equity  againfi  B* 
Mdone  C.  a  truftee  of  an  annuity  payable  to  j?.  of  20 1.  a  year  de- 
vifed  to  B.  out  of  a  perfonal  eilate,  to  fubjed  this  annuity  to 
A/s  debt.    Ld.  C.  Parker  direded  the  plaintiff  to  get  a  grant 

.  from  the  Exchequer  Court,  and  make  the  attorney  general  a 
party,  and  then  come  back  again  hither.  Wms*s  Rep.  445. 
Trin.  17 18.  Balch  v.  Waftall.        •  ' 

8.  A  decree  was  made  in  the  time  of  King  Cha.  1%  forpay-^ 
^*ent  of  40 1.  a  ycarow^  of  particular  lands  formerly  part  of  the 

firtfi  of  Bladen  to  the  vicar  of  C.  in  Wiltfhire,  in  lieu  of  tithes* 
A  bill  was  brought  againft  the  land-owners  to  e/fablijh  a  right  to 
this  40  /.  a  year.  It  was  objected  that  thefe  land-owners  were 
tenants  to  the  Crown,  of  lands  lying  within  the  bounds  of  the 
fcreft,  which  formerly  paid  no  tithes,  and  that  the  attorney* 
general  (hould  for  that  reafon  have  been  made  a  party.  But  it 
was  anfwer*d>  that  it  did  not  appear  by  the  bill  that  they  are  leffees 
tinder  the'  Crown,  and  the  defendants  have  not  infifted  upon  it  in 
then:  anfwers,  and  fo  that  is  out  of  the  cafe.  And  the  Court 
took  no  notice  of  the  objedion.  G.  Equ.  Rep.  230.  Pafch. 
12  Geo.  in  the  Exchequer.  Cuthbert  v.  Weft  wood  &  al. 

9.  Bill  for  difcovery  of  a  bankrupt's  eftate ;  defendant  de« 
iQurr'd,  becaufe  the  bankrupt  was  not  mada  a  party;  and  al-  ^«**''«/^'- 
bw'd.    Vern.  32.  Hill.  1688.  Sharp  v.  Gamon. 

10.  The  plaintiff  being  a  refiduary  legatee  hxon^t  bis  bill 
ogiunfi  the  defendant,  who  was  one  of  the  executors  (without  his  Beyono  feu 
co-executor)  to  have  an  account  of  his  own  receipts  and  payments*  ^llTfl^* 
Defendant  infifted  at  the  hearing,  that  his  co-executor  ought  '^kUI^L^ 
to  be  made  a  party;  and  that  tho'  a  bill  might  be  brought 
againft  onefaBor  without  his  companion,  if  he  were  beyond fea^  [  250   J 
yet  that  had  been  allowed  only  for  aeceility.  and  that  it  was 

Vol.  XVI.  X  other- 


otherwife  in  cife  of  exttUton.  Per  Ld.  CKaticellor  die  adTtf 
(hall  go  on,  and  if  upon  the  account  any  thing*  appear  difficult, 
the  Court  will  take  care  of  it.  The  reafon  is  die  fame  here,  as 
in  the  cafe  of  joint  fa£iors ;  and  the  running  out  ofprocefs  in  tbii 
cafe  is  purely  matter  cfform^  and  he  doubted  whether  a  foreigner 
can  be  ferved  >xrith  a  fubpxna  in  a  foreign  country.  Ch*  Ftec. 
83.  Mich.  1698.  Cowflad  v.  Cely. 

11.  B.  in  1 66 1  made  hifi  will,  and  amongft  other  legacies  ie* 
vifed  an  annuity  of  20 1.  per  ann.  to  C.  to  be  paid  quarterly,  and 
gave  other  legacies,  and  then  has  this  claufe,  ail  the  rift  of  m 
real  and perfonal  eflate  not  before  bequeathed^  {my  debit  being  pm) 
J  give  to  my  brother  D.  and  makes  him  fole  executor.  D.  paid 
the  annuity  feveral  years  and  made  his  will,  and  charged  all  bit 
real  and  perfonal  ejlate  with  this  annuity^  and  derifed  all  his  real 
and  perfonal  eftate  in  England  (part  of  which  was  the  eftate  of 
B.)  to  his  1  daughters  who  lived  in  England,  and  were  defend- 
ants \  and  all  his  real  and  perfonal  eftate  in  Barbadoes  to  his/tw 
Uber  daughters  that  lived  in  Barhadoef^  and  were  no  parties  to 
this  fuit.  The  2  daughters  here  paid  the  annuity  feveral  years, 
•but  then  flopped  payment,  on  pretence  that  the  words  of  B/s 
will  did  not  charge  his  real  eftate  with  this  annuity;  or  if  they 
did,  yet  the  perfonal  eftate  ought  to  be  firft  exhaufted,  which 
^d  not  appear  to  be.  And  the  real  and  perfonal  eftate  in  Bar- 
badoes being  equally  liable  by  the  will  of  D.  the  daughters, 
who  have  thofe,  ought  to  be  made  parties ;  for  they  might  have 
made  fatisfaciion ;  or  however  they  ought  to  have  been  before 
the  Court,  that  the  defendants  might  at  the  fame  time  have  a 
decree  againft  them  to  pay  their  proportion ;  for  tho'  at  laM^ 
the  party  may  take  his  remedy  againft  which  he  pleafes ;  yet  in 
equity  all  muft  be  parties,  that  right  may  be  done  to  all  at  the 
fame  time ;  on  the  other  fide  it  was  faid,  admit  it  to  be  fo  in 
cafe  it  may  be  eafily  done,  yet  it  is  impraBicable  in  this  cafe,  and 
therefore  ought  not  to  be  required ;  and  fo  held  my  Ld.  Keeper, 
and  that  the  lands  were  charged  by  B.'s  will ;  and  if  any  fatis* 
faAion  has  been  made  by  thofe  in  Barbadoes,  it  lay  on  the  de* 
fendants'  part  to  ihew  it«  Pafch.  1702.  Abr.  Equ.  Cafes  74* 
Quintinc  v.  Yard. 

12.  In  cafe  of  a  difcreiionary  power  lodg'd  with  die  wife  to 
^rSi  ^"^  difpofe  of  a  fum  of  money  among  his  3  children^  and  the  wife 
1_  -I  —  ij*  being  ftep-mother  to  one  of  them,  made  an  unequal  diftribtttion, 

the  Court  inclined  to  relieve  5  but  it  was  moved  there  could  be 
no  decree^  becaufe  the  other  daughters  were  no  parties  i  it  was 
anfweredj  they  may  come  in  before  the  mafter.  2  Chan* 
Cafes  230.  Pafch.  28  Car.  a.  Cralcer  v.  Parrot. 

13.  Ttuftee  for  3  perfons  is  called  to  an  account.  All  die 
eeffy  que  trufts  mull  be  pardes.  Vem.  no.  Mich.  i6%t* 
Hanne  v.  Stevens. 

A  t^fy  qte  14.  In  a  bill  to  be  relieved  touching  a  leafe  for  years,  or 
itmj  muft  other  perfonal  duty  againft  executors.  Tho*  the  executoart 
u  Bu^l  are  but  ^iMvi^r/ iVi /nv^>  fct, it  is  not necefitrj  to o»kc  die <5^ 


-'•fui  ^ru/ls  or  rtfidnary  legataes  pavties.    Vcfn.  ^(fi.  Mich.  1684*  P">^»  *<>* 

ccffary  to  make  the  trufiee  party^  but  then  the  ccfty  que  trtt*ft  muft  undertake  for  the  truftcci  coo- 

ferming  to  the  decree.   Ch.  Prec  175.  Hill.  1708.  Kirk  v.  Clark  &  al. Inf9micafet^  twufif 

Buy  fue  i*  bh  own  name\  but  ordinarily  cefty  que  truft  muft  be  a  party.    P.  R.  Ct  2^3 • 

ic.  City  of  London  brought  debt  for  rent  againft  their  leffee  ^^"'/'q' 
tf  the  water-^ivaris*   The  affignees  file  their  bill,  and  obcain  an  Ifa'vem.' 
injunftion.     The  city  file  their  cr6fs  bill  againft  the  affignees  42  r.   pi. 
for  a  difcovery.     It  came  out  by  the  defendant's  anfwer  to  ^^^'^^^^^ 
the  crofs  bill,  that  it  was  turned  into  Jtock-johbing  and  divided  into  Richmond 
Jhares  i  objedied  to  the  crofs  bill,  that  .the  defendants  were  only  u  ai. 
truftees  for  the  (hares ;  befides  a  demand  for  rent  was  onlj 
,  proper  at  law,  but  if  they  will  come  into  equity  they  muft 
make  the  ccfty  que  trufts  parties ;  but  decreed  that  the  crofs 
caufe  was  well  brought,  the  plaintiff  in  it  being  driven  into  [  251   J 
equity  by  the  defendants,  and  they  have  their  renjicdy  from  the 
(harers    who   were    their    under-tenants.      MS.    Tab.   cites 
9  Feb.  1702.  Richmond  V.  Mayor  of  London. 

16.  A.  is  tenant  for  life  of  a  trufts  remainder  to  his  fons.     A.     * 
before  a  fon  born,  brings  a  bill  againft  the  truftees,  and  an  ac* 
count  is .  decreed  and  taken.     The  fons  fhall  be  bound  by  this 
account ;  for  all  perfons  were  parties  that  could  th^n  be  made 
parties.    2  Vem.  527.  Michpi705.  Leonard  v.  Ld..Si»(rex. 

17.  A  bill  was  brought  by  a  jointrefs,  to  fupply  a  furtender  of  ^—  ^     V 
a  copyiold,  ^  The  devifee  of  the  lands,  the  heirs  at  law.j  and  the  ^py^^^ 
lord  <f  the   manor   were  made  parties.     Fin.  R.  388.  Trin»   ^ 
30  Car.  2.  l^arlow  v.  Maxie,  Cbiplin  &  al. 

18.  A.  devifed  lands  to  B.  C.  and  D.  for  7  ye^rs  for paymenf  of 
Mts,  and  dcyifcs  the  fee  afterwards  to  J.  S.     In  a  bill  by  J.  S.  ^«^«^ 
to  compel  payment  of  the  debts,  he^  muft  make  all  the  devifees 
parties.    Fin.  Rep.  278.  Hill.  29  Car.  2.  Pigg  v.  Coldwell. 

19.  A  conjiituted  3.  and  C.  his  executors,  and  if  they  tvould 
not  tale  upon  them  the  executorfhip,  then  he  appointed  D.  and  E.  f*^^^^- 
Afterwards  B.  and  C.  refufed;  by  this  D.  and  E.  are  execu-  whcrethero 
tors,  and  B.  and  C.  are  not.     So  that  in  a£lions  brought  for  were  four 
debts  of  the  teftator,  B.  and  C.  need  not  join  or  be  named,  ^^cutorx. 
Went.  OiF.  Executor  10,  1 1.  cites  3  H.  6.  fo.  6.  b'^bAughl 

againft  one* 
snd  he  in  his  aofwer  confefled  that  be  alone  proved  the  %i.>il!  and  affedin  the  exeeuterjbip^  and  that 
the  othen  nrutr  intermeddUd  therein^  it  was  faid  to  be  good,  and  that  in  fuch  cafe  in  an  acUon  at 
law  it  would  have  been  fufficient  to  have  named  him  only,  who  prov'd  the  will ;  much  more  in  a 
court  of  equity.  And  Ld.  Keeper  was  of  the  fame  opinion,  and  faid,  if  the  other  executors  had 
aay  dcmaodt  out  df  ihe  eftatc,  they  might  be  at  liberty  to  come  in  before  a  naftcr,  if  they  though^ 
£<•     C.  E^u.  R.  75.  Hill.  8  Aimae.  Brown  v.  Pitman. 

20.  Note,  by  the  bcft  opinion  in  Chancery,  upon  fubpflena  ^^  '**ff- 
againft  executors  the  one  Ihall  not  anfwer  without  the  other.  Jl^'oiiheift 
Br.  Refponder,  pi.  37 •  cites  8  £.  4.  5.  beau/^/4iirf 

rffive)tear§ 
«//,  muft  fue  and  be  f4i*d.  3  Ch.  Rep.  9*.  1647.  Offiey  v.  Jenny  and  Bfllttr.-^— N.  Ch.  iC  44* 
S«  C  Tho'  an  execu fr  doe$«dually  rehafct  yet  he  muft  be  made  a  party  to  the  fuit.    VerA. 

K.  J I .  Hill.  x6S  I .   Smithby  1^.  Hioconf^A  creditor  cannot  fut  ooc  Cf^Ktcntgr  ajgat  ivithoiit  j«ia« 
lac  the  ocber,    9  Mod.  89.  Hill.  Xj  Geo.  Sc6rry  v.  Motft. 
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11 .  Two  executors  ate  pbiiitifi»  cnk  is  ixe&mtfwmcaUJi  ibd 

bthicr  ihall  be  fevered  and  the  defendant  (hall  anfwcr  him* 

Toth.  137.  cites  Hill.  39  Eliz*  Tomes  t.  Vaughan* 

^Ch.Caf^i       22.  Executor  ef  a  tnortgagH  ought  to  be  a  party  where  the 

i»  C*f^i     iSv7>y«^/  to  have  tie  money  paid  &r  toforechfe  the  mongagie.    Ch. 

Meeker  T.'   Cafcs  51.  Pafch.  1 6  Car.  2.  Frcake  v.  Hearfey  als*  Horfey. 

TantOD. — 

Kelt  Ch.  R«  93.  S.  C.—Where  the  heir  of  the  mmtg^mttfinelofid  the  nMrlf*0or,  the  •■eciitor  of 
the  mortgagee  not  being  pert jt  upon  a  bill  bj  the  executor  againft  the  heir  of  the  mongagce  nad 
fMortgagor,  the  land  wai  decreed  to  the  executor.  Aig.  2  Vem.  67.  Trin.  iSSSt  cites  it  ax  decreed 
U  Cafe  of  Cobc  t.  the  £arl  of  Carliile. 

13.  Monty  after  a  decree  inroUM  was  certify*d  due  to  the 
(executor  of  the  plaintiffs  and  upon  exceptions  to  the  report,  be- 
eaufe  he  was  tio  party  it  was  difallowed.  Bill  difinifs'd  unlefs 
€aufe.   2  Ch.  R.  63.  22  Car.  2.  Cullam  v.  Dove* 

24.  OUigee  in  a  marriage  fettlement  in  truft  and  the  executors  ef 
the  obligor  muft  be  parties  to  the  biU|  either  as  plaintiffs  or  de- 
fendants. 3  Ch.  R.  52.  »  • .  .  Car.  2.  Bac^g  ▼.  Poller. 
t  V"^  1  ^5*  3  ^v^^^ 9  <>ne  pays  the  debt,  another  ^/W  i^/vrn/.  In 
a  bill  againft  the  3d,  the  executors  of  him  that  dy'd  infolvent. 
muft  be  made  parties.  Finch's  R.  15.  Mich.  25  Car.  2«  Hole  v. 
Harrifon.  ^ 

26.  A.  feifed  of  lands  in  fee  raifed  a  term  of  1000  years  to  Bt 
to  hi  extingmjh^d  if  A.  paid  80 1.  per  ann.  to  B.  hb  executors 
&c.  for  42  years,  which  being  expir'd,  and  A.  being  dead,  his 
heir  brought  a  bill  for  zfurrender  of  the  refdue  of  tbefaid  termm 
Defendants  dimur  becaufe  the  executor  or  adminiftrator  of  A. 
was  not  made  a  party;  but  held  infufficient.  Hn.  R.  104. 
)iill.  25  Car.  2.  Bampiield  ¥.  Vaughan. 

27.  Bill  againft  defendants  as  executors  to  pay  a  legacy  of 
100/.  devifed  to  plaintifl^  bv  their  father,  and  to  account  far  the 

Jurplus  of  bis  efiate  \  one  of  ttie  defendants  demurf^d\  for  that  he 
and  one  J.  D.  were  made  executors  durante  minore  Mtate  of  A. 
the  plaintiflr's  brother,  noho  attained  his  full  age  and  dfd^  fo  that 
the  faid  executorihip  being  determined,  fome  other  extcutwr  or 
adminiftrator  ought  to  be  call'd  to  anfwer  who  might  poffibly 
make  out  fome  fufficient  releafe  or  difcharge,  and  demurred  as 
to  the  accotmt  of  the  furplus ;  becaufe  there  are  others  to  nobom. 
defendants  are  liable  to  account  as  well  as  to  the  plaintiffs,  and  they 
not  parties  to  this  fuit,  fo  may  be  put  to  unneceflary  trouble  and 
fuit  concerning  the  fame.  The  Court  ordered  defendants  to 
anfwer  as  to  the  100/.  but  allow'd  the  demurrer  as  to  the  de- 
mand of  account  of  the  furplus,  and  that  plaintifis  might  brine 
a  new  bill  as  to  that.  Fin.  R.  113.  Hill.  25  Car.  2.  Atwood  axid 
Davis  ▼.  Hawkins. 
V.  R.  C.  28.  A  legatee  of  a  term  fu*d  for  it,  but  made  not  the 
sSz.  s.  P.  party,  and  therefore  the  bill  was  not  good,  tho'  the 

Carf.^Caoc.  *^'^g^^  ^^  *^  '^^^  *^^  *^  executor  had  aflented  to  diel^acy. 
iioo.*  Chan.  Cafes  277*  7'rin.  28  Car.  2.  Moor  t.  Blagrave. 

29.  A.  gives  bond  to  J3.  in  truft  for  C.  a  feme  covert.  A.  after 
deadi  of  the  Kuiba&d  pays  the  money  to^  the  executor  of  tlie 

huflMad* 


Irafband.    Ordered  to  make  the  executor  of  the  hujhand  a  party. 
Fin.  R.  ^30.  Mich,  ap  Car.  2.  Flarcl  v.  Ball. 

30.  It  a  judgment  be  had  at  law  agalnft  one  obligor,  you 
majr  fixe  the  executor  of  him  alone  to  difcover  afiets  &c.  be- 
caufc  the  bond  is  drown'd  in  the  judgment.  Quaere.  2  Vent. 
348.  Mich.  31  Car.  2.  Anon. 

31.  Defendant  dcmurr'd  for  want  of  proper  partieSi  oneof^^^n 
the  executors  not  being  made  a* party,  and  Ae  demurrer  over^  *trtSii7tmL 
raPdj  becaufe  the  plaintiff  had  alleged  in  his  bill  that  he  knew  Uw*d^  and 
mt  who  nvas  the  other  executor ^  and  pray'd  that  defendant  might  •P^itm^^ 
difcovcr  who  he  was  and  where  he  liv'd.      Vcm.  R.  95.  ^j^/^ 
Mich.  1682.  Bowyer  v.  Covert.  mmrtd  mfitr 

Mifudkim,  thu  was  tho«sht  a  full  anfwer  to  the  obje£bion«  that  fuch  executor  was  not  made  a 
P«rty.    Wms'i  Rep.  684.  Mich.  1710.  in  Cafe  of  Heath  v.  Fdvival. 

32.  A.  devifed  that  his  executors  Jhould  Ml  his  land^  and  made  Batthe  Re- 
2  executors  ;  one  executor  died^  ana  the  ether  renounced^  by  reafon  J^J^^^* 
whereof  adminiftration  was  granted  to  7.  5«  who  brought  a  Hit  to  ibid.  309, 
compel  a /ale.    It  was  dbjeded,  that  tnere  wanted  parties,  the  — S.  c. 
executor  not  being  made  defendant  3  for  tho'he  had  renoun-  £^^*i^i^ 
ced,  yet  the  power  of  fale  continued  in  him,  and  was  altoge*  King's  time 
cher  collateral  to  the  ezecutorfhip.  But  there  being  only  a  power  54-  Hiiu  1 1 
and  no  eftate  devifed  to  the  executors ^  this  objedion  was  over-  SriiU^^ 
rul'i  2  Wms's  Rep.  308,  309.  Mich.  1725.  Yates  v..Compton.  brought^ 

gaioft  cl^ 
heir  at  la«%  and  u  to  the  eiecutor's  not  being  made  party  it  wag  aafwered,  that  the  ejtate  defftnM 
ftbt  heir  al  Ltw^  mud  be  is  e/i/y  a  trufiee  to  the  ufe  of  lie  wUlJinct  the  executer  retfumtd^  ail4  f^ 
t&era  was  ao  occafion  to  malie  him  party ;  and  it  waa  fo  held. 

33.  lid.  Chancellor  doubted,,  whetlier  a  foreigner  can  be  fer-  >■■    *  ■  % 
red  with  a  fubpsena  in  a  foreign  country*    Hutchins  faid,  he  re-  ^^vg^^^* 
membred  that  the  great  Duke  of  Tufcany  had  laid  feveral  per-  *-'^'-~  7^ 
fons  by  the  heels  for  executing  a  commiilion  to  examine  wit- 

nefles  in  his  dominions  without  his  leave.     Ch.  Free.  83,  84, 

Mich.  I  ($98.  Cowilad  v.  Cely. 
34*  Where  the  executor  fues  an  account  of  the  furplus  [  0^3  } 

money  being  devifed  to  him,  the  heir  (hould  be  party,  or  elfe 

he  is  not  bound.    Fer  lA,  Coventry.    N.  Ch.  R.  34.  Gird  v. 

Toogood. 

35.  A.  feifed  of  lands  in  fee  binds^^  himfelf  and  his  heirs  in  a 

bondt  and  de^ifes  his  lands  to  J,  S.  in  fee.    If  the  obligee  brings 

a  mi  upon  thejfatute  3  (jT  4  Jr.  &  M,  14.  to  fubjeA  the  devifep 
to  the  payment  of  debts,  he  muft  make  the  heir  of  the  devifor 
a  party  \  otherwife  if  there  be  no  heir.  And  perhaps  it  mav 
be  otherwife  too,  if  the  bill  had  charged  that  the  plaintiff  had 
made  inquiry,  and  could  find  or  dlfcover  no  heir,  Wms's  Rep. 
99*  xoo.  per  Lord  C  Cowper.  Mich.  1707.  Gawler  v.  Wade. 

36«  1£  oUigors  are  hound  jointly  and  feverally^  and  one  dies,  Joimi^evu^ 
the  executor  of  the  deceafed  obhgor  may  be  fued  in  equity  for  %1I^^I\ 
the  debty  without  making  the  furviving  obligor  a  party.    Per  \\it[\)'^u. 
hard  King  ;    for  were  it  otherwife,  what  was  mtended  to  3  and  m 
firengthen  the  fecnrity  would  weaken  it.  2  Wms's  Rep*  313.  ^J**;*^* 
Uich.  17 25.  Collins  v.  Griffith.  55.LVra. 
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3.7..  Twas  admitted  tliat  if  there  are  thru  jmnirfaSorSj  aod 
a  man  has  a  demand  againft  them  jointly  ^  a  bill  againil  any  oneef 
them  for  the  whole  duty  (ball  be  good,  and  that  there  are  divers 
precedents  of  it.  Sed  quxre  if  it  be  not  only  where  the  £ac- 
tors  are  beyond  fea,  Vcrlu  140.  Hill.  1682.  in  Cafe  of  Barker  v,. 
WUd&al. 
"ir*  ^  ■  .\  38.  Tvro  jointenants  for  life  muft  both  be  parties  plaintiffs  in 
Jcu  tenants.  ^  bill,  or  the  bill  muft  (hew  that  one  is  dead.  Fin.  R.  82. 
Hill.  25  Car.  2t  Wefton  v.  Keighly. 

39.  Joint'lejfees  of  water-fprings  near  the  city  of  London 
brought  a  bill,  and  fuggefted  the  third  to  be  dead,  who  \i*a3 
living,  and  held  not  well ;  and  it  being  for  an  account,  it  was 
held  per  Cur.  that  bringing  him  before  the  Matter  would  not 
be  fufficient.  Wms's  Rep.  428.  Pafch.  I7i8.  Stafford  v.  City 
of  London. 

40.  Adminiftrator  of  A.  executor  and  legatee  of  B.  brought 
Lrgatees*     his  bill  againft  D.  for  an  account  of  B>s  efiate^  who  was  the 

.^      »  ■■  *  father  of  D.— D.  demurr^d^  becaufe  his  brothers  C.  and  E-  who 

are  legatees  by  the  faid  will^  and  are  charged  to  combine  mtb 

defendant^  are  not  made  parties ;  demurrer  allow'd  witli  the 

ordinary  cofts  of  5  marks.  Fin.  R.  202.  Hill.  27  Car.  2.  Galle  t. 

Greenhill. 

Wfaen  \tm         41 .  A*  devifes  1 00  /.  a.piece  io  B.  C.  D.  aftd  E.  and  makes  them 

*^'"  ***,.^   tefiduart  kg^tees  \  i£  either  of  tliem  fues  for  the  legacy,  the 

v«fe  per-**"   Other  three  need  not  be  made  parties  ;  but  if  for  the  refiduary 

Ibni,  each    part,  they  muft  be  all  made  parties.     Fin.  R.  243.  Hill.  2k 

irfonVinay     ^lar.  2.  Dunftall  V.  Robct. 

fue  tor  his 

own  Icgaqr.     x  Cfaanc.   Cj^c*  114.    Mich.  34  Car.  a.  Haycock  t.  Haycock  Tho'  the 

l^gac'tts  of  each  were  to  incrrafe  or  dlminijh  as  the  eftate  (hould  do  in  the  lumds  of  executor,    ibid. 
$.  P.  %  Chan.  Cdb  17S.  Mich.  2  j&c.  x.  Attorn.  Gen.  t.  Rider. 

42.  A  legacy  given  /o  tnoo^  one  cannot  fue  for  it.  Per 
Sol.  Gen.  2  Chan.  Cafes  124.  Mich.  34  Car.  2.  Haycock  r« 
Haycock. 

43.  If  reftduum  honorum  be  given  to  divers y  they  muft  aU  joiiu 
Ut  fup.  per  eundem. 

44.  If  legatee  brings  a  bill  againjl  an  executor  for  difcovery  of 
aflets,  'tis  no  objedion,  that  he  has  not  made  the  other  legatees 
parties.  12'Mod.  522.  p.  13  W.  3.  Anon. 

45.  While  the  judgment  againfi  the  Charter  of  London  vras  in 
force,  a  bill  brought  for  a  debt  due  from  the  Chamber  of  Lon^ 
don  was  againft  the  old  Lord  Mayor  and  the  Commiffioners. 
Vern.  311.  HilL  1684.  Nay  lor  v.  Comiih  &  al, 

46.  The  plaintiff  by  his  bill  pretends  title  to  certain  lands  as 
freehold,  which  lands  Arnold  the  defendant  claims  to  bold  by 
copy  of  Court^roll  to  him  and  his  heirs,  and  prayed  in  aid  of  S. 

[  ^54  ]  '**  ^^^'^  of  the  manor;  neverthelefs  the  plaintiff  ferved  the  iaid 
Bill  was  Arnold  with  procefs  to  rejoin,  without  calling  the  faid  S.  therc- 
bicTife  the  ^^\^*  which  this  Court  thinks  not  meet,  therefore  ordered  die 
M^!i^/i  wen  plaintiff  fiull  00  Biore  proceed  againft  the  def<endaiit  befoitlM 


brc  called  the  faid  L.  in  proccfs.     Gary's  Rep.  81.  «2.  cites  ^"^J^^^ 
19  Eliz.  Lucas  t.  Arnold.  lord^  they 

hariog  attoroed  to  a  new  title  agaioft  their  fiift  Icfibr.    Mfs*  Tab.  cites  7  March  1717.  Ward  r. 

Rcilr. 

47.  Where  a  third  mortgagee  to  bar  equity  buys  in  the  r'    ^     \ 
firft,  he  is  not  obliged  to  make  ^tfecond  mortgagee  party  to  that  ^^'^'^"^ 

bill  and  decree.     3  Ch.  R.  86.  26  Car.  a. H.  Ch.  R.  71.  r^'JS^^ 

24  Car.  2.  Sherman  y.  Cox.  S.  P.  and  S.  C.  manofmnn^ 

48.  A  bill  was  to  redeem  or  foreclofe  a  mortgage.    Twas  ^*^'- 
objeded  that  the  defendant  was  only  tenant  for  life  of  the  "^ 
equity  of  redemptioHi  and  the  remainder-men  over  were  not' 
made  parties.    The  Court  dire£ted  a  bill  to  be  brought  by  the 
defendant  to  have  a  fale  made,  the  mongagee's  debt  paid,  and 
the  furplus  dillributed  amongft  the  tenants  for  life  and  the 
remainder-men  in  proportion,    according  to  their  refpeftivc 
iatercfts.  2  Vcrn.  117.  Mich.  i689.Thynn  v.  Duvall. 

49.  The  plaintifPs  caufe  was  heard  before  the  Matter  of  the 

Rolls,  and  the  Mafter  ordered  that^^  want  of  proper  parties 

(viz.  for  that  the  mortgagor  was  not  made  a  party,  the  plaintiff 

being  a  fecond  mortgagee,  and  contefting  the  validity  of  the. 

firft  mortgage  pretended  to  be  made  to  the  defendant,  and  to  « 

have  account  if  a  true  one  &c.)  the  plaintiff  (hould  pay  J 

marks  cofts,  and  make  the  mortgagor  a  party.    The  plaintiff 

fcts  down  his  caufe  as  an  original  caufe,  and  not  by  way  of 

appeal,  having  indeed  amended  his  bill,  but  never  ferved  the 

mortgagor  ivith  procefs^  which  he  pretended  he  could  not  Ao^ 

becaufe  the  mortgagor  was  beyond  fea^  but  that  they  left  a  fub- 

paena  at  the  laft  place  of  his  abode,  viz.  at  the  King's  Bench, 

where  he  had  been  prifoner,   and  efcaped :  but  the  Court 

would  not  bear  the  caufe :  for  the  plaintiff  ought  to  have  the 

mortgagor's  anfwer,  or  run  out  all  the  procew  of  contempt  to 

^fequejlratiofiy  before  he  can  hear  his  caufe  againil  the  defend-* 

ant.    3  Ch.  R.  215.  Thompfon  v.  Bafkervill. 

50.  A  mortgagee  may  foreclofe  another  mortgagee  whom  he 
has  brought  before  the  Court,  tho'  there  are  fome  intervening 
incumbrancers  not  made  parties,  and  without  firft  foreclofing 
the  mortgagor.     2  Vern.  518.  Mich.  1 705.  Draper  v.  Jennings.* 

51.  An  eft  ate  \%  charged  tvith  fever al  incumbrances  .^  come 
femble,  one  incumbrancer  mayfue  ivithout  making  the  reft  parties ; 
at  Icaik  it  is  cured  by  a  decree  direfting  an  account  to  be  taken 
of  all  the  mortgages  and  incumbrances  that  afie£):  the  eltate. 
MSS.  Tab.  12  July  1721.  Odell  v.  Graydon. 

52.  Where  ^fetthment  isfet  up,  all  the  mean  incumbrancers, 
and  likewife  the  remainder-men  mud  be  made  parties.  MSS^ 
Tab.  1721.  Edgeworth  v.  Edgeworth. 

53.  Jl,  mortgaged  to  B.for  500  years  to  fecure  350/.  Afterwards, 
and  fo  long  fince  as  1704,  Bn  made  an  under  mortgage  to  C.  for 
300/.  B.  died,  C-  brought  a  bill  againjl  A.  to  redeem.  The  repre- 
sentatives of  B.  ought  to  be  made  parties  to  prevent  another 
account  as  to  vrhat  is  due  upon  the  original  mortgage  to  *  B* 
a  Wms'gRcp.  .(^43)  Mich.  1731.  Hobart  v.  Abbot. 

X  4  54*  Bill 


a54  X  Pattf . 

*  ^  \  54.  fiill  on  a  coanter-boird  entered  into  by  a  great  tmmher'tf 
^^a^lr  **%^''^»  fopc  of  whom  were  dead  and  left  afiets,  and  odien 
MS,— See  ^^*^  ^^^  ^^  none,  and  others  living.  The  Court  may  pro- 
pi.  36.  eeed  againft  any,  and  make  a  decree,  tho'  ail  the  obligors  are 
^      »      ^  not  before  the  Court ;  and  the  reafon  why  all  the  obligors  arc 

to  be  before  the  Court  is  a  rule  of  confcience,  and  to  prevent 

further  fuits  for  contribution^  but  is  not  of  necclBty,  and  there- 
r   2r r    1  fo^^  ™^y  ^  ^\fp^fid  wthfiUj  efpec tally  where  the  parties  are  fo 

many,  and  the  delays  {o  multiblied  and  continued.    Fin.  R.  105. 

Hill.  25  Car.  2.  Lady  Crani>ome,  Bowyer,  and  Ihdmahoy  t. 

Crifp. 

55.  If  one  fues  in  Chancery  an  executor  of  one  obligor  to 
difcovcr  aflets,  you  mud  make  all  the  obligors  parties  that  the 
charge  may  be  equal.   2  Vent.  348.  Mich.  3 1  Car.  2.  Anon. 

56.  Whether  you  may  not  fue  the  principal,  and  leave  oat 
them  that  are  bound  only  as  furetiis  i  2  Vent.  348*  Mich.  31 
Car.  2.  Anon. 

57.  Bill  for  relief  againfl  z  bail  bond  fraudulently  affignedhj 
the  {heriflf.  Tlie  plaintiff  in  the  a£lion  at  law  muft  be  made 
a  party.    Vern.  87.  Mich.  1682.  Ifrael  v.  Narboum. 

4'^  ^  %  58.  A  bill  was  brought  againft  land-owners  to  eJliMfi  a 
Cccuphrt  or  rigkt  of  40/.  a  year  injlead  of  titbet^  which  by  a  decree  in  titne  of 
Fojejr^r,.  ^  Q^^  ^^^  p.^j  ^^^  ^^  ^^  ^  ^^^  of  particular  lands  (formerly  part 

oftheforeft  of  Bladen)  to  the  vicar  of  Cricklade  in  JViJs.  It  was 
obje£led,  that  the  occupiers  as  well  as  the  land-owners  ought 
to  be  made  parties  to  the  bill ;  for  that  a  decree  againft  the 
land-owners  would  not  affeA  the  occupiers.  To  which  it  was 
anfwered,  that  it  would  be  endlefs  to  make  all  the  occnpieis 
parties ;  and  if  that  was  necefTary  to  be  done,  the  plaintiff 
could  never  come  at  his  right,  for  there  were  great  nurnbcn 
of  them,  and  any  fmgle  one  dying  would  put  tlie  plaintiff  to  his 
bill  of  revivor,  and  cited  the  Cafe  of  Biscoe  ▼.  the  Uhdfe- 
TAKERS  OF  THE  Land  Bank,  bcforc  Ld.  Keeper  Wright, 
who  faid,  he  would  not  oblige  them  to  bring  all  before  the 
Court,  fince  the  right  might  be  determined  by  having  a  few, 
which  the  Court  thought  reafonable.  Per  Cur.  the'  we  can 
decree  only  again  (I  the  land-owners,  who  are  before  the  Court, 
yet  that  will  affect  the  lands ;  the  40I.  per  ann.  ought  to  be 
apportioned  among  the  owners,  and  the  original  decree  may 
be  carried  againft  the  occupiers.  And  decreed  a  commiffion 
fhould  go  to  inquire  into,  and  afcertain  the  value  of  the  lands, 
the  owners  and  occupiers  names,  and  what  proportion  of  die 

Jol.  per  ann.  each  tenement  ought  to  pay.  G.  Equ.  Rep.  230. 
afch.  12  Geo.  i.Cuthbert  v.  Weft  wood  &  al. 
59.  If  a  man's  goods  come  into  the  hands  of  different  perfims  OMe 
after  another ^  an  a<flion  of  trover  may  be  brought  againft  any  of 
the  perfons  that  has  ever  had  the  poffeffion  of  the  goods,  with* 
out  making  the  other  perfons  defendants.  Barn.  Cn.  Rep.  32$. 
cites  it  as  fo  faid  by  Ld.  Chancellor  in  the  Cafe  of  Harriifon  t. 
Pryfe. 
^0.  A.  B.  who  had  been  Governor  in  tl4  Eaft  Undies,  fnr^ 
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Aofei  1000/.  South^Sea  \fioci,  and  accepted  it  in  the  South-Sea 
books  a  ihort  time  after  he  had  bought  it.  Another  A,  B.  of  R. 
vjko  bad liknvife  South~Sea  Jioci^  got  this  icool. Jloch  placed  io  hU* 
account  in  the  South-Sea  books  under  the  defcription  of  1  ooo/« 
Bock  belonging  to  A.  B.  of  R.  Some  years  after,  A.  B.  of 
R,  transferred  this  lOOoL  fock  to  J.  S.  his  broker  y  in  order  to  fell 
itforhim^  and  J,  S.  fold  it  accordingly.  A.  B.  the  governor 
died.  The  fraud  was  difcovered^  and  fatisfa£lion  was  de- 
manded of  A.  B.  of  R.  by  M.  the  executor  of  A.  B.  the  go- 
Tcrnor,  which  (truck  Ai  .B.  of  R.  with  fuch  confufion  that  he 
died  the  next  day.  M.  exhibited  a  bill  againft  the  adminiftra- 
tor  of  A.  B.  of  R.  to  be  relieved  on  account  of  this  fraud.  It 
was  objeded  on  the  hearing  that  J.  S.  ihould  have  been  made 
defendant.  But  Ld.  Chancellor  faid,  his  opinion  was,  that 
there  was  no  occafion  for  it.  Barn.  Ch.  Rep.  324.  Hill.  1740. 
Hanifon  v*  Pryfe. 

61.  A  reQor  of  one  of  the  new  churches  brought  a  bill  againfl  «^— i-^..^ 
the  treafurer  of  the  money  allotted  for  the  building  them^  praying  to    Officer». 
have  his  dividend  &c.  and  that  the  remaining  part  of  the  money  ^     v   -^ 
irhich  had  not  already  been  laid  out  in  the  purchafe  of  lands, 
might  now  be  laid  out  in  a  purchafe.     Ld.  Chancellor  thought 
the  treafurer  was  nothing  more  than  an  officer  or  fervant 
Hiyder  the  commilEoners,  and  that  he  is  bound  to  aft  accord-  C   ^S^  3 
ing  to  their  direftions,  and  that  the  commiffmiers  ought  to  have  been 
made  parties.     And  accordingly  they  were  afterwards  made  de- 
fendants.     Barn.    Ch.    Rep.   377.    Hill.     1740.    Vernon  v. 
Blackerby. 

6a.  Bill  for  relief  againft  an  award  made  by  fome  members  , 
Qf  the  £ail  India  Company.     ThoCe  members  and  the  arbi-  Partia  in* 
trators  are  made  defendants  j  they  may  demur  to  the  whole  bill  ^"'C/^'<'* 
without  anfwering  to  the  fraud;  for  xht  plaintiff  can  have  no 
decree  againfi  them^  nor  can  their  anfwers  be  read  againft  the 
Company ;  but  they  ftiould  be  examined  as  witnefles.     2  Vern. 
380.  Trw.  1 700.  Dr.  Steward  v.  Eaft  India  Company. 

Ih.  In  cafe  of  apportionment  of  rent  by  reafon  of  feveral  pur-  ^ 

diales,  it  feems  all  the  purchajors  (hould  be  made  parties,  yet  ^cbafi 
in  cafe  of  circumvention,  the  want  of  fuch  parties  was  taken 
so  notice  of.    Vcm.  Chan.  Cafes  273.  Hill.  27  and  28  Car.  2. 
•  •  .  •  V.  Hawkes. 

64^  Lands  were  devifed  in  truft  for  two  young  ladies,  and 
if  they  died  within  age,  and  before  marriage,  tne  remainder  kemainJtrl 
tfftt;  now  the  youngeft  being  16  years  old,  and  the  other  18,  *"«  — • 
Aey  brongfat  their  bdl  for  execution  of  die  truft,  but  it  was  ^^l^J*jf]^ 
difmiflcd  for  want  of  making  the  remainder-man  party,  per        ^  ■ 
1^.  Wright.     12  Mod.  560.  Mich.  13  W.  3.  Anon.  *    '  •  •  • 

6^.  Lands  &h  marriage  of  A.  with  M.  were  conveyed  in  flri^ 
fittUmitit^  but  in  the  deed  was  a  provifo^  that  A.  Jbould  have  A 
/"W"  tf  Jypofing  of  thofe  lands  in  fuch  manner  as  be  fiouldihink 
/nj^,  in  caps  be  Aould  fettle  other  la  fids  of  100/.  a^af  to  thi 
f^nu  ufes»    Tbcy  had  ifiue  one  daughter.  J.  S.  articled  l^ ich  A; 


for  the  purcliafe^of  the  fettled  hnds  without  haviiig  any  no- 
tice  of  this  fettiement.  He  entered  upon  the  premifTes,  and 
then  hearing  of  the  fettiement^  refufed,  to  pay  the  purchafe 
money.  A.T)rought  his  bill  againft  J.  S.  to  compel  paym^nt^ 
fuggeiling  tliat  at  the  time  of  tie  contrary  he  had  fettled  other 
lands  of  i  oo/.  a^year  to  the  fame  ufes,  Ld.  Chancellor  was  of 
opinion,  that  the  wfe  and  daughter  ought  to  be  made  partifs  to 
this  fuit  J  for  otherwife  they  may  brine  a  new  bill,  and  over- 
turn the  title  of  the  defendant,  and  the  bill  may  be  amended  hf 
praying  that  they  may  join  in  the  conveyance  to  the  purchafor^ 
and  a  decree  may  be  made  to  the  purpofe.  And  decreed  ac- 
^     ^      ^  cordingly.    Barn,  Ch.   Rep.  371.  Hill.   1740.  Lamplugh  v, 

l7aZf   Hebden. 

1  ^  '  ^  66.  On  a  bill  to  fettle  the  cuftoms  of  the  manor  as  to  fines  upom 
pel  Lord  deaths  and  alienations ^  an  ifiue  was  dire£led,  and  verdi£l  given  $ 
fi!frch  ^^^  Keeper  Wright  held,  that  though  feme  only  of  the  tenants^ 
Pfcc.  591.    ^^^  parties  to  the  bill,  yet  the  reft  would  be  bound,  Mich. 

Thciro*     1 70 1.  Abr.   Equ.  Cafes   163.  Brown  v.  Howard. ^Ld. 

jprictors  of    Keeper  cited  Ld.  Gerard's  Cafe. And  Ld.  Nottingham's 

Mlus^Braft*  Cafe,  and  faid,  that  in  thefe  and  100  cafes  more  all  were 
works  ▼.  the  bound,  and  that  no  right  could  be  done  otherwife  by  reaibn  of 
late  Mana-  perpetual  abatements, — and  cited  Sir  William  Boothbt's 
gert.  ^  ■  Cafe,  in  the  dutchy  where  fuch  bill  was  amended  and  made 
VertrmMHts,  to  be  on  behalf  of  the  plaintiiFs  and  all  the  reft  of  the  tenants. 
^  V  '  67.  To  a  bill  for  charitable  ufes  all  the  terretenant^  need  not 
A. charged  be  made  parties,  i  Salk.  163.  in  Cane.  I7J2.  Attomef 
Ji  ci'iSl  General  v.  Shelley. 

in  Eifext  and  Enfield  in  Middlefex»  with  fto/.  a  year  to  tbt  poor  of  Enfold  \  in  zjkiton  behalf 
of  this  chMTity /or  thf  arrears  oftbU  remt-cbargty  it  is  not  neceflary  to  make  all  the  tertenaotsof  the 
lands,  out  of  i»htch  the  rent  ilTuesi  parties.  Wms's  Rep.  599.  Hill.  1719.  Attorney  Generai 
V.  Wyburgh  fe  aU 

[   257   ]      ^S*  Note,  by  the  beft  opinion  in  Chancery,  the  one  feoffee 

/ ' \  of   truft  Ihall  not  anfwer  without  his  companion.    Br.  Re- 

Trufteeu     fpondcr,  pi.  37.  cites  8  E.  4.  5. 

69.  Devifc  ofperfonal  eflate  to  truflees  to  pay  to  his  wife  duving 
^  her  life  lool.  per  annum  in  lieu  of  dower  ;  the  executors  in  tru^ 

ought  to  be  made  p:^rties,  and  leaye  to  do  fo  was  given  at 
mating  the  decree.  Fin.  R.  134.  Mich.  26  Car.  2.  LefquireT* 
ticfquire. 

70.  Bill  for  a  fpecifick  performance  of  a  covetmnt  with  A. for 
the  benefit  of  -B.— A.  muft  be  made  a  party  to  the  fuit }  but 
if  it  had  been  only  a  promifcy  either  A.  or  B.  might  have 
brought  the  a£lion,  according  to  Roll  and  Yat£  in  Teiv. 
177.  Hill.  i688,  2  Vern.  36.  Cook  v.  Cook. 

71.  In  direding  an  ifl'ue  a  bare  truflee  ought  not  tobc  a 
party  ;  for  that  might  hinder  his  being  an  evidence.  MS,  Tab. 
cites  1703.  Dawfon  V.  Franklin. 

.72.  By  a  marriage  fettiement  an  eftate  was  limited  to  A.  his 
heirs  and  afftgns  during  the  lives  of  the  plaintiff  and  his  Vfife^  in. 
truft  to  employ  the  profits  to  tffeir  uff^  with  remainder  over  j  upon 

,   ,  4*  .  .  a  hill 
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tbi1l  to  fet  afide  a  former  fetdement  made  by  him  as  gotten 
by  fraudi  plaintiff'  had  leave  to  amend  his  bill,  and  make  A-  who 
had  the  legal  eftate,  a  party,  and  without  which  he  could  have 
no  decree.    Hill.  lo  Geo.  9  Mod.  80.  Hobfon  v.  Staneer. 

73.  Where  a  truftec  conveys  over  a  real  efiate  in  his  hands  ta 
amtkerf  who  has  no  notice  of  the  trufty  and  a  bill  is  brought  by 
cefty  que  truft,  die  truftee  muft  be  made  a  defendant ;  per  Ld« 
Chancellor.  Bam.  Ch.  Rep.  325.  Hill.  1740.  in  Cafe  of  Har* 
rifon  V.  Pryie. 

74.  On  a  motion  at  the  Rolls  after  hearing,  fome  of  the  plain- 
tiffs got  an  order  ex  parte  to  Jirike  out  the  name  of  one  of  the  ,^^*^ 
plaintiffs^  and  make  him  a  wtnefs  at  a  trial,  which  mrprifed  the 
defendant,  and  the  Court  fet  afide  that  trial,  and  made  the 
v^tnefs  a  plaintiff  again,  a  Chan.  Caies^  8o.  Mich.  33  Car.  2. 
£xton  ▼.  Turner. 


(C)  Want  ofpropfr  Parties.    The  Effe£l  thereof.    Sce  Abitt. 

meiit* 

I.  T  N  all  fuits  great  care  fhould  be  had,  that  there  be  proper  $.  p.  Carf. 

^  parties  for  and  againil  whom  the  Court  may  refpeftivcly  Cane.  459- 
make  a  decree ;  and  alfo,  that  there  be  all  neceffary  ones ;  for  if  * 
upon  the  face  of  the  bill  it  appears  that  any  of  thefe  are  wanting, 
the  defendant  may  for  that  caufe  demur ;  or  if  he  does  not,  yet  '' 

the  Court  many  times  upon  hearing  will  not  for  want  of  them 
pncied  to  a  decree  \  or  if  it  does,  the  decree  may  be  reverid  j  or 
if  it  be  not  reverfed,  yet  none  but  the  parties  to  the  fuit,  and 
Chofe  claiming  under  them,  are  bound  by  it*    P.  R*  C.  a6i. 

2.  Appellant  to  pay  the  cojis  of  the  day  for  want  of  pxDpet 
parties,  and  to  be  at  liberty  to  amend  his  bill.  MS.  Tab.  cites 
9  March  171S.  Morrifon  v.  Nefbite. 

(D)  Who  Ihall  be  faid  to  be  Party.     Whin  and  by 

what  fraying  Procefs. 

<•  A  A  bankrupt  brought  a  bill  againft  B.  his  fuppofed  debtor 
^*  to  compel  him  to  account  \  B.  infifted  that  the  affignees 
onght  to  be  made  parties  j  A.  by  order  amended  bis  billy  and' 
eh^ed  the  affignees ^  but  the  prayer  0/  procefs  tuas  (as  before)  only 
againft  B.  who  again  put  in  the  fame  plea.  And  by  Ld.  C. 
Parker,  they  only  are  defendants  againft  whom  procefs  is  pray*d,  [  258  ] 
and  no  procefs  being  pray'd  againft  the  aflignees,  tliey  are  fttll 
not  defendants,  and  confequeptly  the  plea  is  good.  Wm&'a. 
icp.  593.  Mich.  1 7 19.  Fawkes  v.  Pratt. 


(E)  O^ 


«58  l^artp. 


as 
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(E)  Of  altering  the  Parties. 

ky  motioQ    X.  r  EAVE  was  given  to  amend  a  bill,  zni  add  plMfajffs 
cfthTpUUi.  ^«"  *«  defendants  parties.  Yin.  R.  114.  HilL  25  Car. 

tiffs  or  de-  Hudfon  and  Fifber  &  al.  ▼.  Fletcher. 

fendants 

vaj  add  parties  before  anfw^.  P.  R,  C.  263.— —-S.  P.  Curf.  Cane.  461.— —Any  time  bcfoie 
€X€mlnati§tt^  the  Court  will  fuffer  the  phinriff'tD  amead  his  hill,  and  addfartiuj  nd  without  oo(b« 
if  there  be  no  plea  or  demurrer,  and  fo  as  the  additioo  be  not  fo  g;reat  as  the  defendant  will  need  a 
new  copj  of  the  bill,  nor  need  pqt  in  a  further  anfwer,  aod  that  the  plaintiff  amend  the  dfefeadant'l 
copy  accordini  to  th^  addition  kc,   P.  R.  C.  264. S.  P.  Curf.  Cane.  46  c. 

S.  P.  Curf.      2.  Plaintiffs  may  be  ftruck  out  of  the  bill  ««?  tinu  hefrn 

-Sea  i--  ^^^H>  ^^  ^"*^  ^l^of^  ^cft  ^re  fufficient  to  anfwcr  me  cofts}  or 
ftndantxazj  if  they  be  not,  yet  it  may  perhaps  be  allowed  upon  giving  fe- 
%t  ftruck    curity  to  anfwer  the  cofts.   P.  R.  C.  263. 

out  any  time  '  *' 

before  hearing;;  but  if  it  be  after  apMaranee,  it  will  be  with  cofts;  the  bill  »  tft  him  beii^4sl> 

miffed.    P.  R.  C.  263.-.—^.  P.  Curf.  Cane.  461. 

S.  P.  Curf.  3.  Before  a  defendant  has  anfwered^lm  name  may,  upon  the 
^T^f  fdi  plaintiff's  motion,  be  ftruck  out  of  the  bill.  P.  R.  C- 163- 

lendant  by 

tnfwer  df/c/aim  '//  Interefi  in  the  matter  tn  oueftioo,  or  appears  to  be  a  difinteicfted  pesfon,  hit 
name  may  commonly  be  fouck  oat  at  the  re^ucft  of  either  plaintiff  or  defeodant.  P.  R.  C.  163.— 
^  P.  Curf.  Canc«  461. 

5- P- But  if  4.  The  Court  will,  t^er  puhUeatian^  and  any  time  ij/ftrf 
be  added*'   J^^ring^  upon  caufe  (hewn,  fufier  parties  to  be  added.    P.  R. 

after  publi-   C.  264. 

cation,  the 

caufe  as  to  fiich  deliendantf  muft  be  heard  upoa  bill  and  anfwer  only.    Corf.  Cmic-  46K  ■■■  ' 

P.  R.  C.  163.  S.  P. 

S.  P.  Curf.       ^,  ^fter  a  decree^  and  before  it  is  enrolled^  perfons  intereKedmttj^ 
Cane.  461.  ^yj^i^i^^  i,^  ^^  parties^  and  let  into  it,  if  their  tight  be  inter- 
woven with  the  other  plain^fis,  and  fettled  (in  the  general)  by 
the  decree,  they  paying  the  plaintiffs  a  proportionable  part  of 
the  charges  of  the  fuit  &c.  P.  R.  C.  264. 
s.  P.  C*f.       (J.  If  one  be  named  plaisfitijf  wthout  bis  privity  or  order,  he 
Cane.  462.  jjjj^y  come  into  Court  and  renounce  the  fuit  \  or  ne  may  rive  a 
warrant  under  his  hand  and  feal  to  counfel  to  move,  andcon- 
fent  that  the  bill  be  difmifs'd,  or  if  there  be  more  plaintifis  that 
it  may  be  difmlffed  as  to  him,  and  it  will  be  dUmifs'd  accord*- 
jjigly.  P.  R.  C.  264, 

|Tor  more  of  ^Uttf  in  general,  fee  ZbmvCiZXiU  ^SAtmVSm^ 

jfaicj^r  or  SDeeli]S>  ^carfn^i  3o(nteiiaiit0a  and  othei 

proper  Titles.] 


fcapetii: 


r 
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^mpesg. 


(A)  fFho  may  be  admitted  a  Pauper. 

i  ^  •  . 

l«  II  H.  T^Nads  that  every  po$r  perfin  having  caufe  of  aSiofip 

7"  *2.  ^^Jball  have  original  Hinrits  and  fubp^nas  gratis  \  alfo 

I        '^  J^P  or  Judges  of  the  Court  where  thefuit  depends yjball  ajjign 

Urn  counjet  and  attorney^  who  are  thereby  enjoined  to  difpatch  his  bu^ 

Jifiifs  without  fees* 

2»  In  23  H.  8.  cop.  15.  of  cofts,  there  is  a  provifo  that  all  and  Apoormaof 
even fucb poor  perf on  or  perfonsj  being  plaintiff  or  plaintiffs,  in  any  ^^^^^^^* 
if  the  find  oBions,  bills,  or  plaints,  which  at  the  commencement  of  brought  in 
their  fmts  or  a3ions,  be  admitted  by  difcretion  of  the  Judge  or  the  Coarc 
7i«4«r,  where  fuch  fuiU  or  oiHons  Jhall  be  purfued  or  taken,  to  %l^^ 
bave  thdrprocefs  and  counfel  of  charity  without  paying  any  money  or  pUed'in  thv 
fee  for  the  fame,  fhall  not  he  compelled  to  pay  any  cofts  by  virtue  and  Treafufjr  to 

:       fi"'.  '<f*^Jt'^*?  butjl^lf4«rj>therpunijfmmu  as  iy  the  Jif.  ^  ,^™J^ 
crHwnef  the  Jufltces  or  Judge,  before  whom  fuch  fmts  Jball  depend^  forma  pau- 

j       jbdl  be  thought  reafonabte\  any  thing  afore  rehearfed  to  the  contrary  p«"»t  but 
Umfmtv^JlaJing.  .  1^^^^ 

Uk  adnittinc  P^upcn  tmteiuii  to  pUimtifi  only,  and  not  f»  deftiuimmts,  Barnes*t  Noiei  in  C*  II.  la/. 
PaftiL  f  Geo.  a.  Anon. 

3*  It  was  mov'd  to  difpauper  a  plaintiff,  becaufe  he  had  a 
leving  £^  40  /•  a  year  /  but  becaufe  he  hadfwom  that  he  was  in* 
debted  more  than  he  was  worth,  Turton  and  Gould  J.  were 
^Aft  it :  but  Holt  held  that  his  being  indebted,  or  his  eftate 
Ming  morteaged,  is  no  reafon,  and  that  it  is  enough  that  he 
I  has  a  conuderable  eftate  in  poffeiBon.  2  Salk.  537.  Mich. 
II  W^.  B.  R.  Anon. 

•  4*  loe  Court  perniitted  one  to  defend  an  indiHment  of  con^ 
Jferacy  in  forma  pauperis*  Fafch.  9  Geo.  2*  The  King  v. 
Wright. 

$.  It  has  been  complained  of  as  an  abufe,  that  both  parties^ 
pUisstiffs  and  defendants,  have  been  admitted  in  forma  pauperis 
in  the  fame  caufe',  for  that  it  tends  much  to  the  trouble  and  dif- 

iniet  of  the  Court,  and  incourages  the  parties  to  {>e  vexatious* 
WC  Cane.  489.  ^' 


(»)/!• 


«59 1  f&aa^erifc 


(B)  In  what  Cafes^  and  bow. 

I*  T  F  a  man  vnMfivear^to  ihe prothomtary  that  he  is  net  aUi  t9 
pay  for  the  entring  his  pleas  in  the  roll,  the  prothonotaiy 

fliall  enterit  withovt  tekiiig  my-duiiff.-    15  £.  4.  26.  b.  pi.  2. 
L.  P.  R.         2.  In  an  a£iion  upon  the  Caje  for  Jtanderous  'words  none  (hall 
Pauperis*    ^  admitted  to  fue  in  forma  pauperis  j  per  Haujhton  J." 2  RdL 

fayi    the       R-  237.  Mil^.  20  JaC.  B.  R.   AllOB. 

Ome  wufaidby  Wild  at  the  bar. 

Cani  ^"gg  3*  ^^'^  ^*y  ^^  Cither  party  to  obtain  the  admiflion-Is,  firft  for 
Where^a  *  ^^  patty  to  make  an  affidavit  before  a  Mafter  that  he  is  nm  fuorth 
Bun  will  5  A  then  to  draw  a  petition  to  the  Lord  Chancellor  or  Mafter  of 
[  260  ]  the  Rolls,  to  be  admitted  to  liave  a  counfcl  and  clerk  afligned 
t^hlth^«*f  him,  naming  whom  in  the  petition-    P.  R.  C.  ^66. 

jLol.  in  the  warld,  emeept  hh  vearimg  mpputeh  and  the  thmg  v»bich  kefuafor^  a  Jfdft  will*  1900 
•  petition,  and  fuch  ao  aifidarit,  admit  him  to  fiie  in  fonaa  piiuperiit  «o4  affi^B  mm  cooofei,  aod 
ab  attorney.     L.  P.  R.  tit^  Forma  Pauperis. 

€..P.  C«Tf.  ^.  If  the  complainant  petitions,  he  muft  at  the  bottom  of 
^Mtf  /«w'  ^^^  petition  have  a  certificate  under  the  hands  of  two  counfd^  figni- 
Ik  mA  fying  they  conceive  he  has  good  caufe  of  fuit';  except  die  Dili 
IttvMooim.  be  already  filed,  and  then  he  needs  no  certificate.  P.  K.  C  266. 

to  his  fotition,  certilyin|  the  Judge  to  whom  the  cetitioii  is  dbeftedy  that  he  cooceires  the  pe- 
titioner  hath  good  caufe  of  aaion;  and  he  muft  alro  mkfee  oath  that  he  h  mot  wrtb  lo/.  «//  kit 
^Ukttfatd^  except  the  matter  in  fmefiiem,  L.  P.  R.  tit.  Forma  Pwperia.-«>The  drfemdam  tmdt  m 
MrHfcMU.    P.  R.  C.  a66.    . 

5.  This  being  done,  and  the  affidavit  annexed  to  the  petitxcn, 
he  prefents  the  fame;  and  if  there  appear  oto<:attic  againftit, 
my  Lord  Chancellor,  or  the  Mafter  ot  the  RoUa^  umtermmies  om 
order  according  to  the  petition.    P.  R.  C.  266^ 

6.  RoUe  Ch.  J.  (aid,  that  he  did  not  u£e  to  admit  any  one 
generally  to  fue  in  forma  pauperis,  that  is»  to  f«e  in  ali  cas^y 
but  only  to  fue  fo  in  one  caufe,  by  virtue  of  that  admittuice, 
1654.  fi.  S.  So  that  if  he  had  other  caufe  to  fliew,  he  muft 
petition  again  to  be  admitted  to  fue  in  forma  pauperis,  &  Cc 
toties  quoties*  L.  P.  R.  tit.  Forma  Pauperis,  cites  1654.  B.  S. 

7.  A  defendant  cannot  be  admitted  to  fue  in  forma  paopeiis 
nvithout  jirfi  moving  the  Court ;  by  a  late  rule.  Cooab.  77.  HilL 
3  &  4  Jac.  a.  B.  R.  Anon* 

wtfpr*    ^  Favour^ dy  Indulged,  Pumjbed  or  R^mmd^ 

how  izx. 

f  •   A  Phuntiff  was  admitted  at  the  commencement  of  an  a^Nom  to 

^^  fue  m  forma  pauperis,  but  before  iffue  he  hoos  difcharpi  , 
^it^andt^er  was  mnfwted.    It  feenu  chat  he  ihall  not  par 

coto 


tofts  viAin  the  ftatute  23  H.  8.  15.  becaqfc  of  the  prDTif<H 
But  in  this  cafe  Coke  faid«  that  the  ilatute  i$  that  he  fliall  have 
torporal  punifhrnent*  Roll  R.  88.  Mich.  12  Jac.  B.  R«  pi.  39* 
Anon, 

2.  A  pauper  (hall  not  find  pledges ;  per  Mountague  Ch.  J« 
Roll.  Rep.  447.  Hill.  14  jfac.  B.  R.  Hufley  v.  Moore.  . 

3.  If  one  that  18  admitted  to  fue  in  forma  pauperis,  will  not  If  «  p»up«^ 
proceed  according  to  the  niles  of  the  Court,  but  ufeih  delays  to  ^rtrUi,  La 
vex  his  advcrfary,  the  Court  will  difpauper  him ;  for  the  law  docs  not 
docs  not  favour  the  poor  to  do  injury  to  others,  but  to  help  them  P[°Jj^J^' ^^ 
to  recover  their  right,  where  they  want  ability  of  thcmfelves  to  -juper^d. 
do  it.   L.  P.  R.  tit.  Forma  Pauperis,  cites  Mich.  22  Car.  B*  ?-• .  a  Saik,  506* 

B.  R.  Anon. So  if  he  be  nvnfuited.    Gibb.  i6i.  Mich.  4  Geo.  a.  Anon. 

A  noHoa  was  mwd^  for  cofit  againft  a  paupery<»r  not  frocetding  /« trial ;  and  the  Court  upon  dc« 
bite  ordered  coftsto  becax'd,  and  declared  that  a  pauper  (hall  fay  cojisfgr  ail  defauUs^  as  an  exe- 
,€ulor  or  adminiftrator  (houid  for  their  own  defaults.  Kep.  of  Pra^.  in  C.  B.  Triu.  z  Geo.  2.  1718. 
Walker  fc  al.  ▼.  Parker. 

4.  It  was  movM  to  difpauper  the  plaintiff  in  an  aAxon  ^of  The  Jj^^ 
trcfpafs  and  ejeftment,  it  being  proved  by  affidavit^  that  he  foas  peVhimrfot 
a  very  vexatious  per/on,  having  been  thrice  mnfuited  in  this  u^ion^  this  will  b« 
and  would  never  pay  cofts,  or  make  a  fufficient  leffee  to  pay  *  ^^^\JJ^ 
them,  and  bad  alfoJign*d  a  general  releafe  to  the  defendant.  Roll.  ^^  con  ten- 
CIl  J.  ordered  that  he  be  difpaupered,  and  that  he  put  in  an  r  261  3 
able  lefiee  to  pay  cods,  or  otherwife  he  (hall  not  proceed  in  this  tiou^,  and 
aaion.     Sty.  386.  Trin.  1653.  Anon.  ^ot^^vour* 

unneceflaryyTexatiouf  fuitv   L.  P.  R.  tit.  Forma  Pauperit*  Cites  1654.  B.  S; 

5.  In  cafe  of  a  nonfuit  of  a  pauper  plaintiff,  upon  inquiry  If  »  pauper 
of  the  j>ra£tice  in  fuch  cafe  'twas  certified  that  the  ufual  way  is  Jhcrc'aiAU 
to  tax  cofts^  and  if  the  cofts  be  not  paid,  that  the  plaintiff  fhall  be  cofit 
be  whipt :  but  *cis  in  the  difcretion  of  the  Court  to  fpare  both,  '«*'^»  ««* 
upon  confideration  of  the  circumftances  of  the  caufe,  but  in  ^^  ^J^ 
the  principal  cafe  they  awarded  that  the  plaintiff  ihould  make  withoutpaj;' 
tUdion  to  be  whipt^  or  to  pay  cofts.  Sid.  261  •  Trin.  17  Car.  2.  i^s  ^^ 
B.  R.  Munfo«l ».  Pait.  -ftlnTao 

cording    to. 
Che  «ft«fpBrtiaaM»t  that  he  wtt  n»Jbipp*d.  Per  Car.  Far.  T14.  Mich,  z  Annx.  6.  R.  Anoiu 

^  6.  Where  a  pauper  recovers,  he  (hall  pay  the  box ;  per  Wil- 
liams J.  I  Bulft.  170.  Trin.  9  Jac.  in  Cafe  of  Moor  v.  Moor. 

7*  A  pauper  (hall  not  pay  coSs,  unlefs  he  be  nonfutted\  but  ^u^  ^  « 
then   he  fliall  pay  cofts,  or  be  whipped.    Per  Holt  Ch.  J.  ^'i^'er^ 
2  SalL  506.  Mich.  9  W.  3.  B.  R.  Anon.  might^be 

whlpp'd  for 
■•■piyiBCiittff  eoftf,  HdltCh.  J.  denitd  the  motion,  faying  that  he  had  no  officer  for  that  purpofe* 
«aA  laac  be  Mv«r  iMf  it  dorn*.  Ibid.«^-*«-«He  wuorder'd  to  pay  cofts  for  fcandal.  Toth.  237. 
#  Car.  HiflhaA  v.  tad4l. 

&  Tho'-a  pauper  fliall  not  pay  cofts,  yet  he  fliall  have  cofls^  The  pUin- 
Afcr.    Equ.    Cafta  nj.    cites   Pafch.    1701.  Scatchmer    v,  "f^T^^^ 

rotilkard.  fcrma   pau* 

pcru,  and 
dtcne  t0  TKtnnr  the  daty  vtitk  nfit  %  the  Mafter  taxes  coftt  ti  ufual  fpr  perfoos  not  paapen. 

Pefendao^ 


9k  I  l^atiperiii. 

Defcodaat  mores^  that  be  tax  only  paaper-cdb,  and'  f«i4  it  wai  mreafoiuUe  tht  pUintiffikxiU. 
have  more  colls  dkan  he  was  out  of  pocket ;  that  it  would  encourage  paitpera  to  be  vexatious,  to  6e 
•ffured  if  the  cau(^  weot  afainft  them*  they  fluMild  pay  no  ooftt,  and  if  for  tfacnit  ihould  recover  aot 
ooW  the  thing  in  demand,  but  a  good  fum  of  money  tao»  which  they  never  expended  \  and  cited  the 
CaK  of  Harvey  V.  Tvoia*  ii  December,  9  W.  3.  where  thephuntiffwfao  was  a  pauper,  hav- 
ing obtained  a  decree  with  cofts,  and  the  Mailer  having  taxed  cofts  u  nfual,  on  exceptions  to  the 
Mafter's  report,  for  thatcaufc  the  Chancellor  allowed  only  pauper-cofts.  On  the  ottntr  fide  it  was 
did,  that  the  counftl,  clerks  and  folicitors  gave  their  labour  to  the  pauper  out  of  charity,  and  not  1» 
his  adverfary,  and  therefore  he  ought  to  have  colh  as  others,  where  the  decree  is  for  cntti  ge/terallj  i 
though  the  Court  may  if  they  find  him  vexatious,  ot^tx  fmupir  fjt*  only;  but  that  is  by  fpecial 
order,  in  cafes  of  contempts,  infufficient  anfwers  Ac.  but  where  cotb  are  Itated,  Kid  of  cooi^he  is 
•o  have  the  fame  as  thofe  that  are  not  paupers,  and  cited  the  Cafe  of  Hautton  v.  Haces,  where 
tite  plaintiff  a  pauper  had  a  decree  with  colts,  and  the  ufual  cofts  were  tas«d ;  and  on  petition  that  it 
anight  be  pauper-cofb  only,  the  Lord  Sommers  would  net  allow  it.  My  Lord  Keeper  faid  it  was  un- 
ffeafonable  any  one  (bould  have  more  cofts  than  out  of  pocket,  and  ordeied  the  plaintiff  and  his  f<rif* 
citor  to  make  oath  before  the  Mafter ;  and  'what  tbeyf^wvre  tbey  bad  pa:  d^  or  ^oertto  fay^  iM4f  uhe 
mUtntei^  but  no  further.    Chan.Prec.  219,  xxo,  Pafch.^703.   AngcUv.  Smith. 

9.  Tis  a  lingular  favour  to  admit  a  defendant  a  patiper ;  but  if 
fuch  defendant  ^'iWpieada  dilatory  plea,  the  Court  will  difpauper 
him.  II  Mod.  84.  Trin.  1706.  5  Ann.  B.  R.  Anon. 
S.  P.  Curf.  10,  After  admittance,  nofec^  profit  or  reward Jba/i  he  taken  of 
StM  OtJl  ^^^  pauper  by  any  counfel  or  attorney,  for  difpacch  of  his  bafi- 
Chan.  152.  nefs  while  it  depends  in  Court,  and  he  continues  a  pauper;  nsr 
—If  they  any  contraB  or  agreement  made  for  any  rccompencc  or  reward 
t!?^«  afterwards.    P.  R.  C.  i66.  ^6^. 

to  andeiiK^ 

the  difpleafurc^f  the  Co«-t»  and  foch  pmi(hraentas  the  Cbnrt  Oiall  think  fit  to  tnSid:  and  lor  the 
pauper's  o0ence  herein  he  (hall  be  dij^au^td^  and  never  admitted  again  in  the  fame  fait  in  forma 
pauperis.  P.  R.  C,  267. — S.  P.  Curf.  Cane.  488. — But  tho'  the  clerks  take  no  feen,  ftrtdly  £s 
called,  of  a  pauper,  yet  tiiey  make  him  pay  fir  the  favour  cf 'writing  which  is  after  the  rate  of  i  d. 
fttjhttt  \  and  this  is  faid  to  be  allowed  by  the  Court.     Ibid. 

S^P.  Curf.        n.  If  it  be  made  appear  to  the  Court  that  any  pauper  has 
Cane  488.  £^|^  ^y  contrasted  for  the  benefit  of  hisfuity  or  any  part  thereof, 
while  the  fame  depends,  fuch  caufe  (hall  be  thenceforth  totally 
difmifid  the  Court,  and  never  again  retained«    P.  R.  C.  267. 

Jitfa  ]  12.  As  a  party  may  be  admitted  in  forma  pauperis  at  any 
.  P.  Curf.  time  during  the  tuit ;  fo  if  at  any  time  'tis  made  appear  to  the 
^h^re^'  Court  thathe  is  of  fuch  ability^  that  he  ought  not  robe  in  fonna 
lore  where  It  pauperis,  the  Court  will  difpauper  him.    P.  R.  C.  268. 

'wasyhewed 

the  Court,  that  a  pauper  ^ua%  m  fojf^on  of  the  iandt  in  qtUflioHf  the  Court  ordered  him  to  bt  dii^ 
yaupered,  though  the  defendant  had  a  verdld  at  law,  and  might  uke  a  writ  of  poffcifion.  P.  R.  C 
b68. S.  P.  Curf.  Cane.  489. 

13.  No  procefs  oi  contempt  at  a  pauperis  fuit  fhall  be  fealed^ 
until  figned  by  his  (ix  clerk,  who  is  to  take  care  it  be  not  vcxi- 
tious  cr  needlefs.     Curf.  Cane.  489.  cites  Ord.  Chan.  153. 

14.  Plaintiff  being  admitted  to  fue  in  forma  pauperis  was 
mnfuitedf  and  taken  in  execution  for  the  cofis  thereof,  be  hm^  «« 
^ate  fallen  to  himftnce.  It  was  mov'd  to  difcharge  him,  becaufe 
by  the  law  he  that  fues  in  forma  pauperis  (hall  pay  no  cofts,  but 
fuffer  fuch  punifhment  as  the  Court  {hall  think  fit.  But  the 
Court  was  of  opinion,  that  if  the  plaintiff  wat  a  pauper  vihen  the 
faufe  was  triedj  he  (hall  not  pay  cofts,  and  that  the  defcent  of 
lands  (hall  not  have  relation  to  that  time.    And  fo  a  rule  — 


faiade  to  (iifcharge  him.      8  Mod.  344^  Hith   ii  Cleo.  1725. 
Ancelv.  Sloman. 

15.  In  ejcftment  after  ijfuejoit/d^  defendant  mov^dfor  a  trial 
athavy  vrhich  plaintiff  oppokdy  but  afterwards  confented  to  upon 
thefc  terms,  viz.  that  in  cafe  of  a  nonfuit  or  verdict  againfi  the 
plaintiff y  he  fbould  pay  fuch  cofis  only  as  arc  ufually  alloni^dm  trials 
at  Ni^  Prius,     After  making  this  rule,  plaintiff  got  himfelfad^ 
mitted  in  forma  pauperis  %  and  then  the  caufe  was  tried  at  the 
bar,  and  a  verdifk  found  for  defendant.     Upon  the  plaintiff's 
bringing  a  fecond  ejeBment  it  was  movM,  that  it  fhould  be  rc-^ 
ferr'd  to  the  Mailer  to  tax  the  cofls  of  the  firft  according  to  the 
plaintiflTs  agreement,  which  he  could  not  waive  by  admitting 
himfelf  a  pauper  afterwards;  and  (hat  his   bringing  a  new 
cjedment  (after  being  call  at  the  bar)  was  a  ftrong  inftance  o£ 
vexation,  which  the  Court   will  never  encourage.     But  the 
Court  held,  that  this  agreement  of  the  plaintiff  could  not  pre- 
clude him  from  the  benefit  of  a  fubfequent  fubmiffion  in  forma 
pauperis,  (which  may  be  had  at  *  any  part  of  the  proceedings)  \  for  •  0«e  truy 
it  means  only,  that  if  any  cofls  fhould  be  judged  due,  then  he  !**  fo^"** 
fhould  pay  Nifi  Prius  cofls  t>nly,  and  not  that  he  fhould  pay  pauperis  at 
cofts  in  all  events.  Now  the  only  inflance  in  which  a  pauper  fhall  any  time  he* 
pay  cofls  is  where  he  has  been  vexatious,  and  then  the  ufual  way  -^^j  ''^*'" 
is  to  difpauper  him ;  but  the  plaintiff's  bringing  this  fecond  ejeB^  Geo."  *. 
ntnt  only  cannoi  ofitfelfhe  called  vexatious  \  for  by  the  law  of  Eng-  Langlejr  r. 
land,  a  man  may  bring  as  many  ejeftments  as  he  pleafes>  as  ap-  ^*l*<^^"'»y* 
pears  in  Jenk.  67.     And  tho'  this  is  there  taken  notice  of  as  an 
inconvenience,  yet  it  appears,  that  even  by  the  old  lawy  where 
2  perfons  were  contefling  the  title  of  land,  the  poffejfton  wasfuf- 
ft?d  to  be  changed  tivice  (i.  by  a  real  adion,  2.  by  a  writ  of 
tight),  tho*  no  oftner.     And  this  cafe  is  no  more.     And  ac- 
cordingly the   rule  of  taxing   cofls   was  difcharg'd.      Mich. 
13  Geo.  a.  B.  R.  Britton  on  the  demife  of  Webb  v.  Grenvillc. 

(D)  Of  the  Demeanor  of  Counfel  &c. 

!•  TTHE  counfel  or  attorney  ajfigned  to  afTifl  a  pauper,  either  to  s.  P.  Curf; 

"^   profecute  or  defend,  may  not  refufe  fo  to  do,  except  he  9*°*^*  ^^5- 

fatisfy  my  Lord  or  the  Mafler  (who  ordered  the  admifEon)  chii?^«. 
with  fome  good  reafon  for  fuch  refufal.    P.  R.  C.  267. 

2.  The  counfel  who  moves  for  a  pauper  ought  to  have  the  [    263   ] 

order  of  admittance  with  him,  and  to  move  for  him  before  he  »*»•  P-  Curf. 

makes  any  other  motion.    P.  R.  C.  267.  dteT'o?d^' 

Chan.  152. 
—And  that  hinders  nor,  but  that  he  may  have  another  motion,  or  as  man)r  as  he  might  hare  with* 
«»t«.    P.  R.  C.  267. S.  P.  Curf.  Cane.  489. 


3-  If  tht  regifter  finds  that  any,  for  whom  a  counfel  moves  S-  P.  Curf. 
» pauper,  was  not  admitted  in  forma  pauperis,  he  (hall  not  ^\^1'q^P' 
3W  out  the  fecond  motion  of  fuch  council ;  but  the  fruit  of  it  chan.  153. 
fl»U  be  lofl  for  his  abufc  to  the  Court  in  the  other.  P.  R.  C.  268. 
Vol.  XVI.  y  4.  AU 


a63  .  I&au))et^»  )^atDn. 

S.  p.  Curf.       ^.  All  ma/lerSf  counfelhrSy  officersi  minifters,  clerks  and  foil* 
Cane.  4S9.    ^i^Qyg  in  the  Court  arc  to  obferve  thefe  rules  in  favour  of  paupets. 
P.  R.  C.  a68. 

5.  The  admtjjlon  muft  always  be  ^ro<£i/r^^  in  the  office  vfhcrc 

the  pauper  has  occafion  to  pafs*     P.  R.  C.  268. S.  P.  but 

this  feems  not  now  fo  ftridly  necefTary.    6urf.  Cane.  489. 

[For  more  of  JSailprr  in  general,  fee  ^onfui  t  (PJ  pi.  4.  £  2. 
and  the  Notes  there,  and  other  proper  Titles.] 


paton* 


^«  (c)     (A)    fVhat.      As  to  the  Intereft   of  Pawnee  or 
^'''  Pawnor  ;  and  how  confidered. 

S.  p.   Be-     I,  T  F  A.  gage  goods  to  B.  and  after  A*  is  attainted  of  felomji  yet 
""^«^  /7"  ^^  l^^"g  ^^^'  "o^  '^^^"^  ^'^  goods  thus  gaged,  without 

hoiUKmZ  P3y*"g  ^f  ^^  f^n^  for  which  they  were  gaged.     Br.  Pledges* 

/olute  pro^     pL  31.  cites  I3  R.  2.  I3. 

pfrty  in  tKc 

goods  fo  gaged;  per  Doderidge  J.  3  Bulf.  17.  Hill.  12  Jac.  in  Cafe  of  Wallers.  Hanger.^ Rtf 

the  King  mAy  redeem  by  paying  the  HHBey.     Yelv.  178.  cites  13  R.  t.  3  r .  Br.  3 1.  &  ax  S.  4.  lo- 
&  26  H.  6.   Fitzh.  Barr. 

Pledging  does  not  make  an  abfolute  property*  but  is  a  delivery  only  till  payment  &c.  and  nay 
Ve  re-demanded  at  any  time  upon  payment  of  the  money ;  for  it  is  delivered  only  as  afetmltyjmtie 
Wtoney  lent ;  and  there  is  a  difference  bet^*een  ntorfgfrgfng  ef  land  and  fledging  of  goods ;  fcr  the 
inor^agee  has  an  abfolute  intereft  in  the  land*  whereas  the  other  his  but  a  fpeciai  property  in  die 
foods,  to  detain  them  for  his  fecurity;  per  Fleming  Ch.  J.  &  A.  Cro.  J.  24$.  in  Cafe  of  Sir 
}.  Ratcliff  V.  Davies. 

The  delivery  is  nothing  bat  the  bare  cuftody,  and  it  is  not  like  to  a  mortgage ;  for  there  he  thit 
hat  intereft  ought  to  have  the  money ;  but  in  the  caf:  of  a  pledge,  it  is  only  a  fpeciai  property  in 
him  that  takes  it,  and  the  general  property  continues  in  the  firft  owner  ;  per  Fleming  Ch.  J.  f^ 
non  fuit  negatum.    YeW.  178.  S.  C. 


•  S.  P.  Br.       2.  A  p/edge  cannot  he  but  where  the  thing  is  delivered  hy 

Vo^llit'  "^^^  ^f  '^^  ^^^^  ^^  ^^^^  ^'»  ^"^  ^^  the  fame  time,  and  this  is  pio- 
S.  C.  be-  perly  a  pledge  ^  but  if  a  man  commands  another  to  take  and  retam 
ca\ife  he  if  till  he  be  fatisfied  offuch  a  debt,  this  is*  no  pledge.  Per  Brian 
feffi«  Tit  ^^-  J-  *"^  ^^^  diverfity  was  granted  by  the  Court,  Br.  Tiet 
before.         pafs,  pi.  271.  cites  5  H.  7.  I. 

$.  p.  Yelv.  3.  If  a  man  delivers  goods  in  pledge  for  40  /.  iorrvaedf  vA 
11^1  •^f    Jlftcr  the  debtor  is  conviSed  in  1 00  /•  in  deit  to  another,  thofc  gooJt 

CltSS  22  E.  O^ 


Cites 
4.  II. 


r 


Diall  not  be  put  in  *  execution  till  the  40 L  be  paid;  for  the  ^  i"^«  of 
Creditor  has  intereft  in  it.  -Br.  Pledges,  pi.  28.  cites  34  H.  8.       Jj^j^  ^^f 

1.  „  fl»cep    for 

^ean,  fliall  not  be  put  in  eiccutioa  during  the  leafe.    Br.  Pledges,  pi.  %%,  cites  22  C.  4.  lo. 

■ 

.     4.  He  who  has  goods  at  pawn  has  Tl  fpecial property  in  them,  S.P.  2  Salic, 
Ip  that  he  may  ivork  fuch  pawn  if  it  be  a  horfe  or  ox,  or  may  ^*^  *^^^* 
take  the  ayvSs  milky  and  may  ufe  it  in  fuch  a  manner  as  tHe  Anda. 
owner  would  \  but  if  he  mifufes  the  pawn  an  a£lion  lies  \  and 
be  has  fuch  intereft  in  the  pawn,  as  he  may  affign  it  over,  and 
the  aiEgnee  fhall  be  fubje£l  to  a  detinue  if  he  detain^  it  on  pay- 
ment of  the  money  by  the  owner.     Owdn  I24«  Mich.  7  Jac.  ' 
C  B.,]Moof  V.  Conham. 

5.  Upon  the  tender  of  the  money  fecur'd  by  the  pawn,  ty  '  ^^}^'  30. 
the  pawner  or  his  executor^  the  property  notwithilanding  the  And  hTmar 
refufal,  is  reduced  inftantly  to  the  pawner  &c.  without  claim  \  bring  trovtr 
but  per  Curiam,  the  executor  (hall  have  *  debt  for  the  money  ^"^  «"»- 
againft  the  pawner  \  for  upon  the  redemption  it  remains  a  duty.  Jhcm'*  ire. 
lelv.  178.  Trin.  8  Jac.  B.  R.  Sir  J.  Ratcliff  v.  Davies.  Itoil.  R.6o< 

fays  it   wit 

ft)  adjudged  in  Ch.  J.  Fleming's  time. tt  wat  {o  heldt  Cro.  J.  245.   RatcliflT  v.  Davis. 

t/poD  tender  of  the  money,  and  refufal  to  deliver  the  pawn,  an  a^ion  of  trefpafs  on  the  cafe  lies  y 
{er  Doderidge  J.  2  Bulf.  309-  in  Cafe  of  Ifaac  v.  Clark. — *  The  Reporter  adds  a  quaere,  and  fays^ 
Mimm  mihi.  In  as  much  as  there  never  was  any  contra^  for  the  money  between  the  parties* 
Yelv.  179. 

fB)  Redemption,      At  what  Timet  and  on  what 

Terms. 

i.  '\l[7{lcre  no  time  of  redemption  of  a  pawn  is  agreed,  he  Cro.J.«44« 
that  pawns  may  redeem  during  his  life'y  but  his  execu^  ?^  may^' 
t^r  cannot  redeem  y  for  it  is  a  condition  perfonal.    YelvJ  178.  redeemed 
Trin.  8  Jac.  B.  R.  RatcIifFv.  DavisJ  »fter  the 

death  of  the; 
pawnee,  but  not  of  the  pawner.      ■       3  Salk.  2  67. 

«  • 

2.  A  man. pawns  goods,  and  after  is  outlawed ^^  during  this  Yelv.  178. 
his  outlawry  he  cannot  redeem  them ;  per  Williams  J.  i  Bulf.  29.  ^'  ^' 
Trin.  8  Jac.  Ratcliff  v.  Davis. 

3-  A..pawn'd  jewels  of  600 1.  value  for  aoo  1.  to  B.  and  takes  C.  Equ.  R. 
a  note  acknowledging  the  jewels  to  be  in  B.^s  hands  for fecuring,  %ooL  I  GcJs'c 
and  afterwards  A.  borrows  more  ihoney  on  jeveral  notes,  without  and  is  only 
taking  notice  of  the  jewels,  and  dies.    Executors  brought  a  bill  »  copv  of 
t9  redeem  on  payment  of  200 1.  But  Cowper  C.  decreed  J>ayment  ^^*  ^^^^' 
^the  notes,  as  well  as  the  200  /.  the  day  of  payment  being  lapfed; 
but  Mr.  Vernon  faid,  if  there  had  been  any  bond'creditors,  or  a 
commilBon  of  bankruptcy  againft  A.  the  notes  muft  be  poft- 
poned,  and  B.  could  not  have  tack'd  them  to  the  paWfi.     Mich. 
1715.  Ch.  Prec.  420.  Demandray  v.  Metcalf. 


(C)  Re- 
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(C)  Redemption.     fFhere  the  Pawn  is  transferred 

or  delivered  over. 

Noy.  137.  I.  npHough  the  pcrfon  that  takes  the  pawn  delivers  it  over  to 
Cro  1T2I4  ^  ftranger,  yet  if  pawnee  diesy  the  tender  of  the  m^n^muft 

Trin.  1%  be  to  his  executor,  and  not  to  the  ftranger;  for  the  dcliTcry 
[  765  ]  makes  but  naked  cuftody  of  it ;  and  if  the  delivery  had  been 
Jac.  B.  R.  #  ^/;  conftderatiortf  it  does  not  alter  the  cafe ;  for  the  ftranger  is  not 
♦  Centra"  P^^^^y  ^^  ^^  ^^^  contraft  of  pawning,  nor  to  the  condition,  and 
per  Flcm-  fo  not  like  to  a  mortgage ;  and  in  cafe  of  a  pawn  there  is  only  a 
ing  Cb.  J.  Jpecial  property  in  the  pawnee,  and  the  general  property  con- 
jr  s.  c—  ^^""^^  *"  ^^  ^^^  owner.     Yelv.  178.  Trin.  8  Jac.  Sir  J.  Rat- 

The  te.'.der     clifFy.  Davis. 

mud  be 

made  to  the  bailee,  and  not  to  the  executor  of  pawnee  \  per  Fleimng  Ch.  }.    i  Bulf.  31.  Trb. 

%\xz.  Ratclifi'v.  Davis. 

Triri.  1:28.  2.  A.  pawns  jewels  to  B.—^B.  pawns  them  over  to  C.  fir  a 
CoTcs  V.'  grer.ter fum^  and  after  B.  borrows  more  money  of  C  on promffiry 
s.  C.  cited  notes  ;  if  A.  will  redeem  he  muft  pay  C.  all  the  money  borrowed 
in  Cafe  of  on  the  notcs  by  B.  as  well  as  the  money  for  which  B.  pawn'd 
Bcck"-!!L  ^^^^  to  C.  Qupcre  tamen.  2  Vem.  691.  Trin.  1715.  Dcmain- 

s.  c.  Abr.    bray  v.  Metcalf  and  Knight,  &  al. Ibid.  698.  S.  C  Dc- 

Equ.  Cafes    creed.  Mich.  171c. 

(D)  Redemption.     Of  Deeds  pawned* 

I.  A  Truft  of  a  term  for  raifing  younger  children's  portions 
"^^  was  difchargeJ  all  but  200I.  to  M.  who  was  one  of  the 
c^aughters,  and  of  whom  the  heir  at  law  borrowed  500 1.  and 
left  the  deed  of  truft  in  her  hands  as  a  pawn  for  fecuring  the 
500 1.  and  2col.  and  dicdi  leaving  four  daughters  his  heirs, 
who  bring  their  bill  againft  the  pawnee,  and  the  executors  of 
the  furvivin^  truftees  to  deliver  the  deed,  and  aflign  the  icmi, 
which  was  decreed  on  payment  of  the  700/.  Fin.  R.  10.  Mich- 
25  Car.  2.  Fitzjames  v.  Fitzjames. 


(E)  Redemption,     Where  Goods  are  -paivncd  bj 

one  that  is  not  Owner. 

I.  T  F  a  TCi2Ji  finds  the  goods  of  another  man,  and  pledges  them 
for  money,  the  owner  may  retake  them.     Br.  Pledges, 
pi.  28.  cites  35  H.  6.  25.  Simon  tyre's  Cafe. 

2.  A  country  clothier  fends  cloths  to  luis  London  faQor  to  fcH. 


Faclor  pawns  them-  Pawnee  by  anfwer  admits  faftor  pawnM 
fome  cloths,  but  knows  not  if  they  were  the  plaintifPs ;  ordered 
that  the  clothier  in  the  prefence  of  two  or  more  might  have  the 
view  of  them,  which  was  that  the  plaintiff  might  be  thereby 
enabled  to  bring  an  aftion  at  law.  Vern.  407.  Mich.  1686. 
Marfdcn  v.  Panfliall. 


(F)  How  it  may  be  u/ed.     jdnd  in  what  Cafes  it 

may  htfold. 

I.TX7HEN  a  man  hath  a  fpecial  intereft  in  a  thing  hy  aB  in  S<»c  (A)  pi. 
lanvy  he  cannot  work  or  otherwife  ufe  it ;  but  where  he  Jj  ^^^'^ 
hi&itby  oB  of  the  party ^  he  may  \  as  in  cafe  of  a  pawn  ;  per  be  of  fome- 
two  Joitices*  Owen  124.  Mich.  7  Jac.  C.  B.  Moor  v.  Conham.  what  M>bicb 

Miill  be  tb$ 
tmfcfGrweariag^  as  cloatht  &c.  the  pawnee  cannot  ufe  it.  But  if  it  be  fomewhat  that  will  not  be 
the  vrorfe  for  wearing  &c.  as  jewels  &c.  the  pawnee  may  ufe  them,  but  then  it  muft  be  at  his  peril ; 
for  if  the  pawnee  is  robbed  in  wearing  them»  he  isanfwcrable;  and  the  reafon  is,  be-  p  ^d:/^  1 
caufe  the  pawn  is  fo  far  in  the  nature  of  a  depo(itum,  that  it  cannot  be  ufed,  but  at  the  L  ^^^  J 
peril  of  the  pawnee ;  and  the  uitng  occafioned  the  lofs.  But  if  the  pawn  is  laid  up»  and  the  pawnee 
11  robbedy  the  pawnee  is  not  anfwerable.  Alfo  if  the  pawn  be  of  fuch  a  nature  that  the  keeping 
it  is  of  chaige  to  the  pawnee,  as  if  it  be  a  cow  or  a  horfe,  the  pawnee  may  milk  the  cow  or  ride  the 
bode ;  and  this  is  in  recompence  of  the  keeping,  a  Salk.  522.  Pafch.  5  W.  &  M.  B.  R.  Anon. 

2.  Where  goods  are  pawned  redeemable  at  a  day  certain^  the    . 
pawnee  in  cafe  of  failure  of  payment  at  the  day  may  fell  them. 

3  Salk.  267-  pi.  ci. 

3.  A.  borrowed  money  of  B,  and  for  a  fecurity  ahfolutely 
transferred  an  Exchequer  annuity  defeafanced  to  he  void  on  payment 
fuch  a  day^  After  the  day  B.  demanded  the  money  frequently, 
and  gave  notice  that  he  would  fell  at  fuch  a  time,  and  that  A. 
might  be  prefcnt  to  fee  it  fold  at  the  full  value.  A.  defired  for-  , 
bcarance.  B.  died,  and  his  adminiftrator  fold  it  by  a  fworn 
broker  for  the  full  value  at  that  time,  tho*  afterwards  they  rofc 

in  value.     A.  prayed  redemption,  or  to  compel  the  purchafe  of 

another  like  annuity  to  be  transferred  in  lieu  of  it.  And  fo  it  was 

decreed  by  Ld.  C.  Harcourt.    But  uppn  appeal  to  the  Houfe  of 

Ix)rds,  fctting  out  the  circumftances  of  the  cafe,  as  that  fuch 

annuities  were  ufually  fold  as  well  as  flocks  at  the  exchange, 

and  that  it  was  but  a  pawn,  that  the  requeft  of  forbearance  was 

a  fubmittin;T  to  the  fale  after  that  time,  that  among  merchants, 

after  day  of  payment  paft,  they  were  taken  as  ready  money,  that 

it  wouldoccafion  multiplicity  of  fuits  in  like  cafes,  and  that  this 

being  the  cafe  of  an  adminiftrator,  who  was  obliged  to  difpofe 

of  the  aflets  to  pay  debts  and  legacies,  it  was  the  ftronger  \  the 

decree  was  reverfed,  nemine  contxadicente,    Wms's  Rep.  261, 

Trin-  1714.     Tucker  v.  Wilfon. 


^\ 


(G)  Loji 
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(G)  Lo/i  or  Damaged. 

But  fee  I 

man  _  _.  _  , 

bonaperitu-  debt  for  his  money,  and  the  other  no  remedy  for  his  pawn. 
It  hi?own'  Yelv.  179.  per  Fleming  Ch.  J.  and  not  denied,  in  Cafe  of  Rat- 

j>cnl  be  it,     clifFv-  Davis. 

if  h?  cannot 

re.dc liver  them  again  on  tender  and   payment  of  the  money  borrowed,     i  Bnlf.  3  a.    RatcUff 

V.  Davis. 

4  Rep.  83.        ^.  If  the  pawn  is  laid  up,  and  the  p<^'wnff  is  robFdy  the  pawnee 
^  *"s^"  ft    *^  ^^^  anfwerabie,  but  if  he  wears  them,  •  he  is  anfwerablc  for 


cote 


-But  if  the  lofs.  2  Salk.  522.  Pafch.  5  W.  &  ]^I.  B.  R.  Anon.— He 
the  pawnor  may  indi£l  the  robbers  for  taking  the  goods;  for  he  has  property 
*mfn7Xf%  againft  all  ftrangers.     See  Kelw.  70.  b.  pi.  7.  Mich.  21  H.  7. 

an^  the  other  refufed  to  deliver  them,  then  pawnee  (hall  be  charged.  Co.  Litt.  89. — S.  P.  For  now 
his  property  is  determined,  and  he  is  a  wrongful  detainer,  and  he  diat  keeps  goods  by  wrong  muft 
^nfwer  for  them  at  his  peril  at  all  events ;  for  his  detainer  is  the  reafon  of  his  lofs.  a  Salk.  513. 
Trin.  2  Annsc  B.  R.  C^ggsv.  Bernard. — Roll.  R.  129. — •  Co.  LitL  S.  123.  89.-4  '^^P-  ^3'  ^ 
in  Southcote*s  Cafe.  '         * 

3.  If  a  creditor  takes  a  pawn,  he  is  bound  to  reft  ore  it  on  pay- 
ment of  the  debt  5  but  it  his  care  in  keeping  it  be  exa£^,  and 
the  pawn  is  loft,  he  (hall  be  excufed  -,  for  there  is  no  default  in 
him*     2  Salk.  523.  Anon. 

4.  If  the  pawn  be  loft,  the  pawnee  has  fiill  his  remeij  fir 
the  tnotiey ;  for  the  law  requires  nothing  extraordinary  of  the 
pawnee,  but  only  to  ufe  an  ordinary  care  for  the  reftoring  of 
the  goods.     2  Salk.  523.  Anon. 


C  3^7  3  (H)  Actions^  Profecutwns^  and  Pleadings. 

Jenk.  83.      I.   TNformation  was  made  in   the  Exchequer  by   J.   B.  tbct 

^sh'^T'  ^''^  ^'""^  '^''^  )>##^    of  a  jewel  at   W.  and    (hewed 

hut  this      what,  which   was  in  the  keeping  pf  N.   P.   warden  of  the 
(ccms  mif-    jewels  of  the  King  fiich  a  day  and  year ;  and  that  after  fuch 
^""(2^^^^    a  day  and  year  in  London,  //  came  to  the  katids  cf  S.  jE.  and  pn>- 
"^'        cefs  iflucd  againft  him,  who  came  and/aid  that  the  city  of  X«ff- 
don  is  an  ancient  city,  and  has  been  time  out  of  mind,  in  whidi 
there  has    been   a   cujlom  time  out  of  n;ind,    that  if  any  pat 
goods  in  pledge  for  any  duty   ivhatfoever^  that  he   who  receroti 
it  [hall   retain  it  till  he  he  fatisfed  of  the  dtbty  by  which    &C. 
and  that  0.  R,  was  po[feJfcd^  and  the  day  and  year  in  the  in- 
formation, delivered  the  goods  in  pledge  to  the  defendant  for  60 /• 
borrowed  of  him  ;  abfque  hocy  that  theje^oel  came  to  hii  bands  m| 
afiy  other  manner ^  and  faid  that  the  f urn  is  not  xetpaid,  &  hoc  &0 

and 
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tnA/aid  by  prottflation  that  the  property  was  not  in  the  King^  nor 
vw  itjigned  witi  the  print  or  arms  of  the  King^  and  the  King  de- 
muTT'd  in  judgment ;  and  upon  long  argument  it  was  held  by 
the  beft  opinion  that  the  cuftom  is  not  good  \  for  it  cannot  have 
lawful  commencement,  and  if  it  was  good  between  fubjefts, 
yet  it  fiiall  not  bind  the  King;  and  after  it  was  agreed  in  the 
Exchequer  that  the  King  (hall  be  reftored,  and  procefs  by 
capias  awarded  againft  me  defendant.  Br.  Cuftoms>  pL  5* 
cites  35  H.  6.  25. 

2.  In  debt,  the  defendant  [aid  that  he  has  infeoffed  him  of  certain  Br.  Pledge?, 
land  in  pledge  J  and  if  he  tvill  re-infeoff  him  he  is  ready  ^  and  always  P^'l.°*  ^*^** ' 
has  teen  to  pay  him ;  and  the  beft  opinion  was,  that  it  is  a  good 
plea ;  but  feveral  were  of  opinion,  that  where  contra^  is  fim- 
ple  at  the  commencement,  and  after  pledge  is  given  for  the 
debt,  that  it  fhall  not  be  pleaded  in  debt,  mat  the  plaintiff  has 
plcdg'd  &c.  Contra  where  pledge  is  delivered  for  the  debt  at  the 
making  of  the  contract  i  for  in  the  other  cafe,  the  one  (hall 
bare  debt,  and  the  other  the  detinue  of  the  goods ;  contra 
where  it  is  given  in  pledge  at  the  making  of  the  contrafi:.  Br. 
Dette,  pi.  III.  cites 9  £.  4.  25. 

J.  Debt  for  200 1.  and  counted  that  the  defendant  delivered ftlis 
to  mm  to  felly  meliore  modo  quo  poterit  at  his  pleafurey  and  fo  much 
as  he  might  receive  for  the  filks,  to  retain  for  the  2ooh  in  fatis^ 
faHion  &c.  and  fo  much  as  (hould  remain,  the  defendant  (hould 
pay  to  him ;  and  that  he  fold  for  ijol.  and  for  50I.  which  re- 
mained he  brought  his  a£tion.  Figot  faid,  A.  B.  offered  you 
200/.  for  tbefilksy  and  you  refufed  ;  and  yet,  per  Cat.  and  Brian, 
this  is  no  plea  ;  for  the  plaintiff  had  authority  to  fell  them  at  hia 
pleafure,  and  if  he  had  fold  them  for  I2d.  tho'  they  were  worth 
loool.  the  defendant  has  no  remedy ;  but  Brooke  fays,  it  feems 
to  him  that  this  is  not  reafon ;  for  he  was  to  fell  them  meliore 
modo  quo  poterit,  which  is,  for  the  beft  price.  Br.  Dette, 
pL  164.  cites  18  £.  4.  5. 

4.  Trefpafs  by  A.  againft  B,  of  a  chain  of  gold  taJeen^  the  di" 
fendantfaid  that  the  plaintiffs  before  the  taking,  licenced  him  to 
take  the  chain,  and  retain^it  in  pledge  till  loo  maris  which  he  owed 
to  him  were  paid^  by  which  licence  ht  took  it,  judgment  &c. 
Kcble  demurred  for  three  caufes,  ift.  Becaufe  he  pleaded  licence^ 
and  it  appeared  by  his  own  plea  that  he  took  it  as  a  pledge ^  by  which 
be  ought  to  fay,  that  he  took  it  as  a  pledge,  and  that  the  plain- 
tiff  impignoravit  &c.  and  not  quod  licenciavit.  But  to  this  it 
was  faid,  that  he  cannot  take  it  as  a  pledge,  becaufe  he  had  not 
poileflion  thereof  before,  but  that  he  may  take  it  and  retain  it 
quoufque  &c.  Per  Brian  Ch.  J.  a  pledge  cannot  be  but  where  the 
thing  is  delivered  by  command  of  the  other  to  take  ity  and  at  the  fame 
time^  and  this  is  properly  ^  pledge.  But  if  a  man  commands 
another  to  take  and  retain  it  till  he  befatisfied  offuch  a  debt ^  this  is 
no  pledge  J  and  this  diverfity  was  granted  per  Cur.  and  fo  it  feems 
the  plea  good  as  to  this.  Keble  infifted,  2dly,  Becaufe  it  is  not 
alUgedy  pr  what  caufe  the  4ebt  was  due ;  and  per  Townfend  and  [  268  3 
Pavers  juftices  the  debt  is  not  traverfable.    And  'i^\jx  Becaufe 
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the  defendant  did  mt/ay  that  the  loo  tnarh  were  not  paid  at  tte 
time  when  he  took  the  chain,  and  as  to  this  the  defendant 
amended  his  plea  &c.  et  adjomatur.  Br.  Trefpafs,  pL  2^u 
cites  5  H.  7I  I.  Ld  Dudley  v,  Ld  Powis. 

5.  In  trejjl>afs  of  goods  taken  the  defendant  pleaded  how  be  hjaci 

cord  of  the  plaintiff  detained  them  in  pledge  for  10/.  which  theplairh 

iiffow*dhimj  and  didnotfbew  caufe  of  the  debt\  and  well.     Br, 

Hedges,  pi.  13.  cites  21  H.  7.  13. 

A.  was  in-       (J.   i  Jac.  i.  cap.  21.  The/ale  of  goods  Hvrongfully  gotten  to  anj 

Middlefci     ^^oker^  in  Londony  Wejtminftery  Souibivark,  ar  within  2  tniUs  if 

for  being      London y  Jball  not  alter  the  property  thereof 

a  pawn-  If  a  broker y  having  received fuch  g9odsy  Jhall  not  upon  the  requejl 

•^"'s  moved  ^f^^^  ^^^^  owner y  truly  dif cover  theniy  how  and  when  be  came  hj 
to  quafli  itt  theniy  and  to  whom  they  are  conveyedy  he  Jball  forfeit  the  double  value 
for, that  this  thereof  TO  the f aid  owner, 

watlr*'^.  ^^'•*'  '^^fi^^^  ^^^  prejudice  the  ancient  trade  of  brokers  in  Londmy 
tftre  of  an  being  feU Bed  and fwom  for  that  purpofe  y  it  being  only  intended  againft 
aaiono//ro-  fripers  and  pawn-takers y  who  for  the  mof  part  keep  openjbop* 

ver\  for  it  •' 

waS)  that  the  dcfeadant onTuch  a  day  Sec.  had  lent  M.  the  wife  of  T.  S.  as.  6d.  and  at  the  fame 
time  did  receive  of  her  an  under  petticoat  of  iilk»  as  a  pawn  for  the  re-payment  of  the  money,  and 
chat  he  (the  defendant)  had  iilicitc  ic  deceptive  refufcd  to  deliver  the  faid  petticoat,  notwiihftanding 
that  the  faid  M.  had  tender'd  to  him  the  faid  2  s.  6d.  with  intereft  for  the  fame,  ad  damnum  of  the 
faid  T.  S.  and  in  malum  exemplum  tec.  fo  that  at  moft  this  is  only  a  breach  of  contract,  which  is 
•Aionable,  but  not  indi^ble.  But  the  Court  (abfente  Holt  Ch.  J.)  would  not  quafh  die  indid- 
menty  becai^fe  of  the  abufe  by  pawn-brokers.  Sed  quaere  |  fo|-  if  the  defendant  had  dfmutrrei  to  this 
indidment,  it  could  not  have  been  maintained i)y  law.  Caitfa.  277.  Pafch.  5  W.  4pM.  B.  R.  The 
King  ▼•  Gallwich. 

If  the  pwh-brokeron  tender  of  the  money  refufes  to  re-deliver  the  goods  pledged,  he  may  be  /»- 
dlQed  J  for  being  fecretly  pawn'd,  it  may  be  impoffible  to  prove  a  delivery  in  trover  fw  want  of  wit" 
neifes  i  per  Holt  and  Eyre  J.    2  Sa]k.  5az.  Pafch.  5  W.  &  M.  Anon. 

7.  A  pawn-broker's  y?rv/7/i/  took  a  pawn ;  the  pawner  camo 
and  tenders  Jthe  money  to  thefervant :  he  faid  he  had  loft  the  goods. 
On  this  pawner  brought  trover  againft  the  mafter;  and  per 
Holt  Ch.  J.  trover  lies.  2  Salk.  441,  Mich.  10  W.  3.  Jones 
V.  Hart  at  Guildhajl. 

B«  If  I  pawn  goods  to  A.  for  fuch  a  fum>  A.  may  have  ddt 
for  the  money  notwithfanding  his  having  a  pawn ;  per  Holt 
Ch.  J.  at  Nifi  rrius*  12  Mod.  564.  Mich.  13  W.  3.  Anon. 

[For  more  of  ^BatDIt  in  genen^l,  fee  Bailmeiir,  ^ropectjj 

and  other  proper  Titles.] 
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(A)  IFhat  it  is.  Jlnd  what  pajfes  by  the  Grant  of  it. 

|.  pAwnage  is  the  profit  of  acornsi  nuts,  hawes,  hippa,  floes  Pannage  or 
'■'  and  beech  mafts  •,  per  Welfli  J.    Quod  Benlowcs  con-  ^^"^^4" 
ceflit,  and  faid,  that  fo  it   is  of  apples  and   crabbs.     Quod  which  the 
Brown  J,  negavit,  and  faid,  that  pannagiuifi  in  the  Exchequer  fwinc  feed 
is  taken  all  one  as  herbagium.    Mo.  46.  pi.  139.  Anon,  w^ds*^  au 

mails  of 
beech,  acomt  &c.  alimentum,  quod  in  fiWis  coUigunt  pecora,  ab  arboribus  dilapfum  t  alfo  it  is  die 
jnoney  ulcen  by  die  agiftors  for  the  feeding  of  hogs  in  the  King*s  foreft.  Cromp.  Jurifd.  15$. 
Stat.  Weft.  2.  cap.  25.  Manwoodfays,  Pannage  iignifies  mcft  properly >  the  mails  of  uie  woods  or 
bcdge-rows.  And  Linwood  thus  defines  it,  Pannagium  eft  pallus  pecorum  in  nemoribus  r  ^^r.  *i 
^  in  iilvis,  utpote  de  glandibus  &  aliis  fruAibus  arborum  filveflrum,  quarum  frudlus  *-  ^4 
•liter  noQ  folcnt  colligi.  It  is  mentioned  in  the  Statute  20  Car.  2.  c  3*  J^*^*  ^^  ^^^  ^^^ 
Pannage. 

2.  The  Queen  granted  the  cuftody  of  a  park  iox  life  &c.  cvm 
omnibus  proS^cuis  &  commoditatibus  &c.  to  the  faid  office  be- 
longing, to  which  the  herbage  and  pawnage  of  the  park  apper- 
tains, and  after  grants  the  park  to  another  and  his  heirs.  .The 
grantee  cuts  trees  and  carries  them  away,  and  it  was  held  that 
this  w^  injury  done  to  the  keeper,  as  to  the  herbage  and 
pawnaec,  but  not  in  refpeft  of  taking  the  trees ;  for  which  in- 
jory,  the  keeper  is  put  to  his  remedy  by  afiife  or  aSion  on  the 
cafe,  and  not  by  a£lion  of  trefpafs,  which  does  not  lie.  For  if 
fo,  it  would  lie  againft  him  who  had  frankteneinent  in  pofTeffion 
for  profit  apprendre ;  and  therefore  affife  or  a£lion  on  the  cafe 
lies  for  the  trees.  It  feems  that  qnife  does  not  lie  becaufe  he  can- 
not have  feifin  of  the  pawnage  of  thofe  trees  being  utterly  taken  ' 
away,  and  there  is  reafon  that  he  fttall  have  a^ion  upon  the 
cafe  for  his  damage,  but  for  the  herbage  he  may  have  amfe,  for 
which  a£^ion  on  the  cafe  does  not  lie.     2  And.  7.  Anon. 

3.  A.  by  deed  grants  herbagium  &  pannagium  within  his  lands 
rendring  rent,  and  after  the  grantor  cuts  the  trees.  Dyer  Ch.  J. 
thought  the  grantee  could  not  bring  trefpafs,  nor  could  hinder 
the  cutting  them,  but  that  he  might  have^j^;  for  it  is  pro- 
ficuum  in  certo  loco  capiend.  As  of  eftovers,  if  he  cuts  the' 
trees  aflife  lies,  and  he  (hall  not  dillurb  him ;  for  he  has  no  in- 
tcreft  in  the  trees.    Mo.  46.  pi.  139,  Mich.  5  Eliz.  Anon. 

4.  By  the  grant  of  pannagium,  hogs  may  eat  the  mfs ;  but 
if  a  man  grant  his  acorns,  the  grantee  muft  gather  them ;  and 
^herc  pannagium  is  granted*  the  grantee  may  put  in  his  hogt 

^  ^  •  intq 
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into  the  place  granted.   Sic  diflum  fuit.  Ow.  35.  Mich.  13  & 
14  Eliz.  Anon. 

[For  mdreof  idatonap  in  general,  fee  9^aitto00ll  Of  jfOttS 

JLotos  btrho  ^annaffc  -,  and  fee  Comman,  Jporeff,  and 

other  proper  Titles.] 


jpa^ment. 


(A)  Good.  In  refpedl  of  the  ^hin^  paid  or  given. 

So  another  !•  A  Being  indebted  toB.  takes  a  receipt  of  B.  in  his  (A.'s) 
^  Arlfamc  .  *  books,  and  goes  with  B.  to  C.  a  har^ter\  the  banker  afks 
ii»nner,and  ^'  ^^  ^^  would  have  money  or  notes ;  B.  fays  he  muft  pay  it 
the  taker  away,  and  fo  takes  a  notes  payable  to  the  perfons  he  was  to  pay 
hanker*^!.  ^^  *°*  ^^^  receives  of  the  banker  7s.  overplus,  and  wtbin 
had  it  in-*  3  hours  after  the  hanker  breaks.  It  was  agreed,  if  the  banker  had 
don'd  00  refufed  payment,  A.  had  been  chargeable  notwithftanding  the 
the  bui\r^  receipt  in  B.'s  books,  but  here  was  a  negotiation  of  this  matter, 
{Mid,  this  which  difcharg'd  A.  and  fo  B.  became  nonfuited  at  a  trial  be- 
was  held  by  fore  Pembcrton  Ch.  J.  2  Show.  296.  Pafch.  35  Car.  2.  B.  R. 
c^^T    Vernon  V.  Bovcrie. 

wgotimSiMg,  and  difcharged  A.  Ibid.  Cookfey  t.  B«very. 

2.  A.  fells  goods  to  B.  and  B*  ts  to  give  a  hill  in  faiisfoBton^ 
B.  is  difcharged  the'  the  bill  is  never  paid ;  for  the  bill  is  pay- 
ment.    But  otherwife  a  bill  fhould  never  difcharge  a  precedent 
[   270   3  debt  or  contracl ;  but  if  part  be  received^  it  (hall  only  be  a  dif- 
charge of  the  old  debt  for  fo  much,     i  Salk.  124.  3  W.  &  M* 
Clark  v.  Mundall. 
And  if  a         3.  If  a  man  contracts  for  goods,  and  after  his  carrying  them 
rcoDcraa     ^^*y  gives  the  feller  a  goldfmith^s  note  for  tjie  money,  it  docs  not 
made  be-     amount  to  a  payment;  but  if  it  were  given  at  the  very  time  of  tie 
fore,  take     contraH^  it  would  be  prima  facie  evidence  that  it  was  taken  in 
and'i^r/")  Payment;  per  Holt  Ch.  J.     12  Mod.  408.  trui.  12  W.  3. 
•////  t£e      Anon. 

farty    CM 

tvimm  it  It  drawn  heeomts  infilvenu  in  an  aftion  brought  by  him  agalnft  the  buyer  upmi  thatlnfU 
hr.  (hall  be  barred ;  but  he  (haU  recover  the  d^bt  upo^  the  onjioal  coaled ;  \tt  Holt  Ch.  |« 
11  Mod.  40S.  Anop. 

4-  If 
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4.  If  A.  buy  a  thing  of  B.  and  gives  him  a  gold/mitFs  kill  in 
payment,  which  vendor  accepts  without  exception;  if  the  gold- 
fmith  were  ivorih  nothings  and  A.  does  not  know  ity  it  is  a  good 
payment ;  fecus  if  A.  knew  him  to  be  in  a  failing  condition ; 
per  Holt  Ch.  J.    la  Mod.  517.  Pafch.  13  W.  3.  Anon. 

5.  If  A.  owes  B.  moneyy  and  he  gives  him  a  goldftnitUs  note  in  ^*'  »f  B- 
payment  J  the  debt  is  qot  difcharged  *till  B.  receives  the  money,  J^*^"'/j** 
if  there  be  not  default  in  him  that  it  was  not  paid,  or  if  he  does  ceiv*  the' 
not  at  the  receipt  of  the  note  give  an  acquittance  for  the  debt  ««''0'  *''« 
to  A.  Per  Holt  Ch.  T.  12  Mod.  521.  Pafch.  13  W.  3.  Ward  v.  ^'!^'"''*'L 

o«    n         T>  J  J  nottt  and  be 

bit  Peter  Evans.  chofe  the 

note,  it  may 
be  otherwife ;  and  more  efpecially  if  he  gives  up  bis  firmer  ffcuritj  that  he  had  for  the  or^f  in^ 
deht ;  per  Holt  Ch.  J.    xz  Mod.  521. 

6.  If  A.  and  B.  be  two  goldfrniths,  and  B.  gives  a  note  to  C. 
for  lool.  A.  gets  pofleffion  of  it,  and  brings  it  to  B.  and  takes  a 
new  note  for  it,  giving  up  his  former,  it  is  no  payment  j  per 
Holt  Ch.  J.    I  a  Mod.  52'!.  in  Cafe  of  Ward  v.  Sir  Peter  Evans. 

7.  Bond  for  a  Jtmple  contract  is  not  payment  of  the  original 
debt,  but  is  a  thing  of  an  higher  nature  which  extinguiflies  the 
debt ;  per  Holt  Ch.  J.  12  Mod.  538.  Trin.  13  W.  3.  in  Cafe  of 
May  V.  King. 

8.  The  Court  held,  that  a  gold/mith*s  note  is  no  payment^  being  |  ^'  3^t 
only  pager,  and  received  conditionally  (if  paid)  and  not  other-  jSaik.  itS. 

wife,  without  an  exprefs  agreement  to  oe  taken  as  caih.    2  Salk.  S.  C. 

44i.  Hill.  2  Ann.  B.  R.  Ward  v.  Evans.  ^I«?  »  f - 

(np  he  that  takes  fuch  notes  (haU  bear  the  lofs*  unlefs  he  that  gives  the  bill  warrants  it  for  a  cer« 
tain  time  ;  for  then  it  if  at  his  hazard  during  the  time ;  per  Ld.  Wright.  Chan.  Free,  aoo^  Trin. 
1762.  Crowtherv.  Ciawley. 

9.  The  party  receiving  a  goldfmitUs  note  fliall  have  a  reafonable  ^  *J'^^  •/ 
time  to  receive  the  money,  and  is  not  obliged  as  foon  as  he  re-  g^dfmfth'i' 
ceives  it  to  go  immediately  for  the  money;  2  Salk.  442.  Hill,  note,  u  not 
2  Anna  B.  R.    Ward  v.  Evans.  payment, 

unlefs  the 
partj  omici  receiving  of  it  In  a  reafonable  Xxmty  as  3  days,  when  he  might  hav^  received  it;  but  if 
he  gires  a  receipt  and  accepts  the  note  as  payment,  this  (hail  bind  him ;  per  Holt  Ch.  J.    ix  Mod. 
87.  Trin.  5  Annse  B.  R.  Sir  ChariesThorold  v.  Smith. «>-•  S.  1*.  Ibid.  72.  in  S.  C. 

10.  Payment  of  bafe  money  in  Ireland  is  no  difcharge,  the 
provifo  being  for  payment  rf  money  in  Jilver^^  MS.  Tab.  cites 
20  March  1720.  Bath  v.  Conley, 

» 

(B)  Good  I  in  refped  of  the  Perfon  io^  or  iy^  whom.  Im  serwe 

(D). 

I*  n^HREE  covenant  jointly  and feverally^  and  the  plaintiff  de- 
'^  Glares  quod  defendens  non  folvity  without  faying  (nor  any 
of  the  others),  and  yet  it  was  held  well,  becaufe  the  action  was 
not  brought  againft  them  all,  in  which  cafe  it  would  have  been  [  271  3 
o]iierwife ;  and  if  any  of  the  others  had  paid  it,  the  defendant 
might  properly  bave  plc«lded  it ;  fo  it  is  in  debt  upon  an  obliga^ 
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rion,  where  two  arc  bound  jointly  and  feverally.    Noy.  75.  in 
Cafe  of  Constable  and  Clowbury»  cites  15  £.  3. 

2.  In  debt  upon  an  obligation,  the  condition  was  to  pay  to  the 
oUigee^  and  others  the  pari/bioners  of  D.  20 1.  at  the  fcaft  of  N- 
The  defendant  pleads,  that  he  paid  it  to  the  obligee,  and  J.  S. 
and  R.  K.  others  of  the  parifhioners  of  the  pariih ;  the  plaintiff 
replies,  that  J.  S.  and  R.  K.  were  not  all  the  parifhioners  of  the 
faid  pariih.  But  Dyer  and  Welch  held  the  replication  was  ill^ 
for  it  is  not  requifite  that  the  payment  Qiould  be  to  all  the  pa- 
rifhioners ;  becaufe  the  condition  is  not  fo ;  but  if  he  pays  it  to 
two  of  the  parijblonersy  it  is  fufficient*  Mo.  68.  pi.  183.  Trin, 
6£liz.  Anon. 

3.  Feoffment  on  condition  to  pay  lol.  to  the  feoffee,  his  exe- 
cutors and  afSgns,  within  three  years,  that,  then  &c.  Feoffee 
has  iffue  three  fons,  whom  he  makes  his  executors,  and  dies 
before  day  of  payment  \  the  Ordinary  grants  adminijtratien  to 
y.  S.  during  the  minority  of  the  executors  \  per  Dyer,  it  is  the. 
fureft  way  to  pay  the  money  to  the  executors,  notwithftanding 
the  adminiftration  ;  for  the  adminiftrator  in  fuch  cafes  is  but  ^ 
bailiff  or  receiver  to  the  executors,  and  accountable  to  them, 
which  Harper  conceflit ;  and  per  Cur.  if  the  monies  be  paid  to 
one  of  the  executors^  it  isfufficient.   4  Lc.  100.  temp.  Eliz.    Anon. 

^ir/ where  a  ^,  j^  debt  upon  a  bond  upon  condition  to  (land  to  the  award 
ufSaUy^rel  of  J.  S.  the  defendant  pleaded,  that  the  faid  J.  S.  had  arbitrated 
ceived  and  that  the  defendant  fhould  pay  to  the  plaintiff  10 1.  and  he  fatd» 
paid  money,  hchad  paid  it  to  the  plaintiff's  wife^  and  that  (he  receii^d  ii\ 
monly  due  ^P^^^  which  the  plaintiff  dcmurr'd ;  and  judgment  was  given  for 
on  hondi     the  plaintiff.     Le.  320.  Trin.  31  Eliz.  B.  R.  Frond  v.  Batts. 

and    the 

hufband  got  judgment  on  the  bond ;  it  wat  ordered,  that  he  acknowledge  fatisfadioo.     Chan. 

Cafei  ^Z,  Mich.  15  Car.  a.  Seaborne  v.  Blackltone. 

^"  w"*^"  5-  An  award  was  for  the  defendant  to  pay  to  the  plaintiff  and  ano- 
flainttg't  ^^^^ »  ^"  ^^^^  ^^^  non-performance  the  declaration  faid,  that  dc- 
w/t/rt,  the  fendant  had  not  paid  to  the  plaintiff.  Per  Glyn  Ch.  }•  If  I  am 
deciantion  bound  to  pay  moncy  to  two,  I  can  pay  it  adxually  but  to  one  ; 
thrmom  V  ^^^  ^  Cannot  pay  one  and  the  fame  fum  to  two  feveral  perfons  at 
was  not  faid  onc  and  the  fame  time  ;  and  afterwards,  in  the  fame  term,  the 
io  the  jaid  Court  gavc  thcir  judgment,  that  it  was  good  caufe  to  demur 
forTihc  c^  generally.  2  Sid.  41.  Mich.  1657.  Rot.  79.  Abbot  v.  Biihop. 

verturc  &c. 

And  it  was  oKjefrrd,  that  it  was  not  faid,  nee  alicui  eorum  ;  for  it  might  be  paid  to  one  of  them  s 
but  the.Court  held,  that  would  have  been  fupcrfluous,  and  that  it  wasfufiicient  without  it  j  for  pay. 
^neni  to  one  of  theni  ii  payment  to  all  the  obligees.     Noy.  69.  Warner  ic  Stone  &  Ux. 

6.  In  trover  it  appeared,  that  the  plaintifTs  fon  had  a  general 
authority  from  his  father  io  receive  and  pay  out  his  father's  money  \ 
the  fon  took  a  bill  for  money  due  to  his  father;  and  received  it 
without  a  particular  authority  for  that  purpofc,  with  an  intent  to 
embezzle  and  fpcnd  it,  but  gave  a  receipt  as  for  money  had  to 
his  father's  ufe,,  and  the  money  was  given  to  the  defendant. 
Holt  Ch.  J.  held  that  the  adion  was  maintainable  by  the  father; 

for 
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for  the  general  authority  which  the  fon  had  to  take  his  father's 
money,  made  the  receipt  of  the  money  to  be  to  his  father's  ufc, 
and  a  good  difcharge  of  the  debt,  fo  as  that  the  father  could  not 
avoid  uie  payment,  and  charge  the  perfon  that  paid  the  money 
with  an  a£lion,  confequently  it  became  the  father's  money,  the 
fon,  into  whofe  poffeffion  it  was  given,  being  to  this  purpofe  as 
his  father's  fervant.  Salk.  289.  coram  Holt  Ch.  J.  at  Nifi  Prius. 
Anon. 

7.  He  that  hz^  power  to  felly  has  power  to  receive  the  money; 
for  if  a  man  give  power  to  his  fervant  to  fell  his  horfe,  he  im- 
pliedly gives  nim  power  to  receive  the  money  5  and  payment  to 
fuch  fervant  is  payment  to  the  owner.  Per  Holt.  12  Mod. 
230.  inC  B.  Mich.  10  W.  3.  Anon. 

8.  Payment  to  the  Treafurer  of  Graf  s^Inn  &c.  is  payment  to  [    272  ] 
the  Route ;  as  payment  to  the  Chamberlain  of  London  is  payment 

to  the  City.  12  Mod.  413.  Trin.  1 2  W.  3.  in  Cafe  of  Levins  v. 
RandalL 


(C)  Good.     In  refpefl:  of  the  Perfon  to  whom. 

A  Stranger. 

I.  T  F  ^fcrivener  is  employed  5xenerally  to  put  money  to  ufe  for  Money  paid 

1  11.  ^     ^    '  °     *  \        ^  't      r    '  1        t        7      to  the  fcri- 

'*  a  year,  and  the  money  is  pavd  to  the  icnvencr,  who  breaks  yencrof  the 
or  docs  not  pay  the  money,  the  payment  does  not  excufe  the  mortgagee  is 
party; but  if  he  receives  it  by  fpecial  command,  that  is  a  good  8°°^  P^y- 
caufc  of  equity.    Hetl.  46.  Mich.  3  Car.  C,  B.  Anon.  ^2\'  ^^' 

November 
170a.  Sharpy.  Thomas.— —A  man  intrufts  zfcri^ener  to  put  out  his  money*  he  takes  bond  for  itr 
^ni  afterwards  delivered  the  bond  to  the  obligee^  but  receives  the  intereft  from  time  to  time,  and 
afterwardf  called  in  the  principal ;  and  the  cbligor  faid  the  princifial  to  the  fcrivetter^  and  took  a 
note  from  him  to  deliver  up  the  bond  (he  having  it  not  when  the  money  was  paid  in)  then  the yc/iVf- 
«T  tifritetto  the  obligee  to  fend  him  the  bond,  ti/hich  he  accordingly  does^  but  fakes  the  fcrivener*  t 
«/r,  either  to  deliver  back  the  bond  or  pay  the  money ;  before  the  money  paid,  the  fcrivener  breaks, 
and  the  obligee  for  a  little  money /j^/j  back  the  bond  (rom  the  fcrivener's  clerk,  and  puts  it  into  fuit; 
»ad  this  bill  was  brought  by  the  obligor  to  be  relieved,  and  have  the  bond  delivered  up,  which  wai 
decreed  accordingly  with  coils;  for  the  Court  held,  that  from  the  time  the  bond  came  into  tlie  fcri- 
vener's bands,  he  .was  truftce  for  the  obligor  (the  money  being  paid) ;  and  it  is  plain  the  obligee 
tnifted  the  fcrivener,  not  only  with  putting  out  his  money,  but  with  the  cuftody  of  his  fecurity. 
Pafch.  i6^f.  Abr.  Equ.  Cafes  14?.  Abhington  v.  Orme. — OrderM  the  bond  to  be  canccU'd.  Tolh. 
173.  Hill.  20  Jac.  Huet  v.  De-la-Fountaine. 

2.  If  a  judgment  is  given  in  debt,  and  the  money  is  paid  to  the  ^«'  l>«y- 
attorney  of  the  piaint\f[^  though  the  money  mifcatry  with  the  at-  S*y"V*n^ 
tomey,  yet  the  payment  is  good.    I  let.  46.  Mich.  3  Car.  C.  B.  ca.  fa.  is 

Anon.  not  good; 

though  on  a 
fi.  fa.  fome  think  it  would  be  good.    2  Show.  139.  Mich.  32  Car.  2.  B.  R v.  MortoD. 

3-  Payment  of  intereft  of  a  mortgage  X.o  fcrivener  is  good  if  he  *  ^*>*"' 
•  has  the  bond  or  mortgage  deed  \  fo  of  principal  if  he  deliver  up  ^^^Jl'^ 
the  bond  j  otherwife  off  mortgage  deed  as  to  the  principal  j  be-  fcrivener 
caufe  there  muft  be  a  re-conveyance.     But  if  mortgagee  agreey  it  v^^  out  B't 
U  well  during  mortgagee's  life,  though  he  has  neither  bond  nor  j^nX^to 'cT 

mort^ 


■nd  after-  mortgage^  and  fo  if  after  his  deeeafe  executor  agrees  to  it  ^tkf 
'^it^of'Se  exprefsly  or  by  implication,  i  Salk.  157.  Hill.  7  Ann.  inCanc; 
principal    -  Whitlock  V.  Waltham. 

money  to 

the/crtveneTf  who  gave  a  receipt  |  but  the  bond  being  in  B.'t  cuftodyt  the  payment  was  not  good; 
Vem.  ]<o.  Hill.  i68i.  Roberta  t.  Matthew^. — *  Chaa.  Cafes  9^.  Mich.  19  Car.  2.  $•  P.  Hen 
w.  Coniiby. — S.  P.  Ibid.  1 1  r.  Tnn.  ao  Car.  a.  I>cy  v.  Ofbafton.— If  06/igor  takes  not  up  the  bmi 
when  he  pays,  and  the  obligee  gets  the  bond,  and  fo  has  remedy  at  law,  there  the  debtor  tntfii  the 
ferivitter.  Arg.  %  Chan.  Cafes  77.  Mich.  33  Car.  2.  Taulurer  V.  Ward.— '|'  Chan.  Prec.  209. 
Mich.  1701.  Martin  t.  Kingfley. 

(D)  Good*     in  refpeft  of  the  Manner^    Frauds 

Artifice  &c. 

Tor  ^ugh    I.    A     Makes  z  feoffment  to  B.  upon  condition^  ttat  ifji.  within  a 

paid,  and  fo  executors  of  B.  that  A.  may  re-enter.     B.  makes  a  feoffment  of 

the  condi-    the  land  to  C. B.  makes  his  will,  and  his  wife  and  heir  his 

forrn'rui  executors,  and  dies ;  A.  within  a  year  after  the  death  of  B.  hj 
words,  yet  agreement  with  the  heir  of  B,  zt  a  time  and  place  limited  for 
r  273  ]  *^e  paym^t  pays  the  100/.  £0  him  5  and  by  the  faid  agreement 
thatcircum-  A.  is  immediately  to  have  bad  30/.  of  this  lOol.  which  is  done 
m^*e  iTto  accordingly  >  adjudg'd  and  afBrmM  in  error,  that  this  colourable 
ht  ne  pay-  payment  is  not  fumcient  to  rereft  the  eftate  in  A.  for  it  is  net 
snent  nor  a  payment  of  the  lool.  but  of  70 1.  only.  Jenk.  a6i.  pL  61. 
perform.      QoodaFs  Cafe. 

Cro.  E.383. 

Pafch.  37  Eliz.  6.  R.  Goodale  v.  Wyatt.  S.  C— And  eftates  of  tiiird  perfons  (hall  notbedevefted 
by  colourable  or  covenous  fayments^  bat  by  true  and  efiedual  payments.  5  Rep.  9S.  S.  C.-— — 
Poph.  99.  S.  C.  for  it  was  not  done  animo  JolveniU — Godb.  299.  cites  it  as  PackingtoD*s  Cafe. 

2.  It  was  held,  that  \i  colourable  payment  of  money  by  a  pur- 
chafor  is  recited  when  none  was  paid  revera,  this  eftate  is  inra- 
lid  againft  him  that  comes  in  bona  -fide  for  a  valuable  confiderz- 
tion,  and  this  may  be  given  in  evidence  well  enough  without 
pleading  it^    Clayt.  32.  Aug.  1 1  Car.  Ballard  v.  Sitwell. 

3.  A.  having  notice  of  a  decree  to  which  he  was  no  party, 
pays  contrary  to  that  decree  ;  it  was  ordered,  that  he  Ihduld  pay 
the  money  over  again.  Vcrn.  57.  122.  Hill.  1682.  Harvey  t. 
Mountague.— This  notice  was  only  by  being  prefent  in  Court 
when  the  decree  was  pronounc'd.    Ibid. 

«  6  Mod.  4.  A.  has  notes  of  Bu  a  gpldfmithy  and  knows  B.  to  be  in  a 
u^  j^  *  Atf/«Vfi/i|f  condition ;  C.  comes  to  A.  to  demand  money  due  ;  A. 
ley.  But  if  a(ks'Cl  if  he  will  take  B.'s  notes  in  payment  \  C.  is  willing  to 
A.  goes  to  take  it,  and  A.  pays  it  him.  Holt  doubted  if  this  was  not  a 
^D*^  good  payment,  becaufe  here  was  no  artifice  or  furpHfe  nfcd. 
offers  a  note  FaTT-  139*  Hill.  I  Ann.  B.  R.  Hopkins  v.  Gery. 

9fa  deeiinm 

imggoU/mith  in  payment,  and  D.  fays  f  will  take  it,  if  it  be  a  good  man»,  tho'  he  then  knew  YuM 

n  be  Mherwiie,  ihat  will  not  be  good  payment.     Per  Holt.  Farr.  139.  in  Cafe  of  Hopkins  ▼.  Gery* 

5.  If  a  banker  or  goldfmith,  who  has  many  people's  mooeVt 
viU  r^ufi  payment^  but  keeps  bis  Jbop  open^  and  as  often  as  he  m 

arrefted^ 


wrrejieiy  giws  bail^  he  may  by  that  means  give  prefennce  of  pay 
mint  to  his  friends  ;  and  when  he  has  done,  if  he  runs  away,  yet 
fuch  payment  (hall  (land  againft  a  commiflion  of  bankruptcy. 
Per  Holt  Ch.  J.  Farr.  .1 39.  Hill,  i  Ann.  B.  R.  in  Cafe  of 
Hopkins  v.  Gery. 

b.  A.  bequeaths  a  legacy  to  M.  the  wife  of  J.  S.  who  aOigns 
it  in  truft  for  his  children,  and  after  be  devifed  it  by  his  will 
likewife,  for  the  benefit  of  his  children,  and  made  M.  his  wife 
executrix,  who  compounds  with  A^s  executor ^  and  accepts  200  /. 
w  full  for  300  /.  Decreed  that  the  executor  of  A.  (land  charged 
to  the  children  for  the  other  100 1.  Mich,  i  Geo.  G.  Equ.  R.  89. 
Atkins  V.  Dawbury. 

(E)  Good.    What  amounts  to  a  Payment. 


1.  T  F  ^feoffment  in  fee  be  made  on  condition  to  pay  lool.  on  fuch 
^  a  day,  and  at  the  d^iy  the  feoffees  make  an  obligation  to 
feoffor  for  payment  of  it,  the  fame  is  no  performance  of  the 
condition.  Le.  11  a*  i  Pafch.  30  Eliz.  C.  B.  in  Cafe  of 
Stamp  V.  Hutchins. 

2.  K.paidB.  100 1,  in  redemption  of  a  mortgage  \  B.  bids  C, 
put  it  into  his  clofety  which  C.  did  :  then  A.  demanded  his  writ-> 
ings,  which  B.  refufed  to  deliver ;  whereupon  A.  required  his 
money  again ;  B.  bid  C.  fetch  it,  to  deliver  it  back  to  A.  which 
C.  did,  and  turned  it  out  on  the  table  for  A.  to  take  it  in  pre- 

I  fence  of  B.  This  was  a  good  payment  of  the  mortgage ;  but 
A.  retaking  the  money  is  accountable  to  B.  for  the  money  as 
B.'s  own  money.     Cr.  £.  614.  Trin.  40  Eliz.  B.  R.  Hewer  v. 

I  Bartholomew. 

j  3.  The  plaintiff  fold  goods  to  A.  and  the  defendant^  being 

there  prefent,  promised  that  if  A.  did  not  pay  &c.  he  would. 
Afterwards  the  plaintiff  accepted  of  A.  a  bond  for  all  the  fum  due  [  274  J 
upon  the  contrad): ;  and  after  a  verdifl  for  the  plaintiff,  this 
was  moved  in  arreft  of  judgment ;  for  that  by  the  bond  the 
contraA  was  determined  and  difcharged ;  and  by  confequence 
the  affumpfit  of  the  defendant,  which  depended  upon  it :  and 
accordingly  the  Court  was  for  arrefting  the  Judgment,  for  that 
It  is  all  one  as  if  A,  had  paid  it,  or  the  plaintiff  had  releafed  it ;  but 
it  being  (hewn  that  the  bond  was  part  of  the  firft  contra£t,  and 
confequently  that  the  contraA  was  not  deftroyed  by  it,  judg- 
ment was  given  for  the  plaintiff.     Noy  140.  Oldfield  s  Cafe. 

4.  A.  brought  100 1.  to  pay  to  B. — C.  who  was  B.*s  daughter ^ 
JmuVd  20  L  out  of  the  lool.  and  went  away  with  it.  A.  ihali 

not  be  chargeable  with  the  20 1.  till  he  fhall  recover  the  fame  of 
the  daughter }  and  an  injunflion  was  granted  accordingly. 
Chan.  R.  68.  o  Car.  r.  Plomer  v.  Plomer. 

5.  Giving  Jecurity  for  purchafe  money  is  payment ;  admitted. 
Chan.  Cafes  99;  Hill.  19  &  20  Car.  2.  Sir  Jofeph  Douglas  v. 
Wade. 

6.  950 1.  is  to  be  paid  by  vendee  to  vendor  j  vendee,  by  ven- 
dor's 
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dor^s  ordcTi pays  500I.  part  to  a  bond  creditoTy  %ni  tales  an  ajflgih 
ment  to  himfelfoi  the  bond,  and  likewife  pays  other  money  to 
other  creditors  by  vendor's  order,  but  took  fecurity  for  repay- 
ment, on  certain  conditions.  Decreed  to  be  no  paymtnt  to  the 
vendor,  fo  long  as  the  afBgnment  of  the  bond,  and  the  fecurity 
for  repayment,  were  kept  on  foot,  and  not  delivered  up  to  be 
cancell'd.  Fin.  R.  84.  Hill.  25  Car.  2.  Magfon  and  Sitwell  t. 
Fane,  Clayton  &  al. 

7.  A  mti  drawn  on  A.  to  pay  money  for  value  received  is  a 
good  difcharge  of  a  debt,  tho'  the  note  be  not  paid,  unlefs  the 
creditor  return  the  bill  in  convenient  time.  Per  Holt  Ch.  J. 
Show  155.  Pafch.  2  W.  &  M.  Darrach  v.  Savage. 

8.  A.  gives  B.  a  bill  of  exchange  on  C.  in  payment  of  a  former 
debt  \  this  is  not  allowable  as  evidence  on  non  aflumpfit,  unlefs 
paid ;  for  a  bill  (hall  never  go  in  difcharge  of  a  precedent  deht^ 
except  it  be  part  of  the  contract  that  it  fhould  be  fo,  i  Salk.  124* 
3  W.  &  M.  coram  Holt  Ch.  J.  at  Guildhall.   Clark  v.  Mundall. 

9.  The  plaintiff  was  indebted  to  the  defendant  upon  two 
notes}  and  the  defendant  obtained  judgment  at  law  againfthim 
for  the  money ;  and  then  defiring  the  defendant's  forbearance, 
he  told  him  that  if  he  ivould  procure  one  Defoy  to  give  him  his  note 

for  the  money y  he  would  accept  ofity  and  acknowledge  fatisfadion 
on  the  judgment,  and  deliver  up  the  plaintiff's  notes ;  and  being 
to  go  forthwith  out  of  England,  he  left  the  plaintiff's  nfotes  with 
his  agent  here,  to  be  exchanged  for  Defoy's,  in  cafe  the  plaintiff 
procured  them;  and  the  fl^lntiW  accordingly  procured  two  noteSp 
payable  to  the  defendant,  which  he  delivered  to  the  defendant's 
agent,  and  took  up  his  own  notes,  and  the  attorney  at  law  ftaid 
all  further  proceedings,  but  would  not  acknowledge  fatisfadion 
on  the  judgment,  having  no  orders  for  it  from  his  client  j  and 
before  Defoy  paid  any  of  the  money  hefailedy  and  then  the  defend- 
ant proceeded  at  law  on  the  judgment ;  whereupon  the  plain- 
tiff brought  this  bill  to  be  relieved,  ^Xidfuggefled  that  he  hadM" 
counted  the  money  with  Defoy y  and  made  him  fatisfadion,  but  he 
made  no prorf' 01  2ir\y  fuch  thing,  and  therefore  at  the  hearing  his 
bill  was  difmifs'd  by  the  Matter  of  the  Rolls,  and  this  deacc 
was  affirm'd  by  my  Lord  Keeper  on  appeal.  Abr.  Equ.  Cafes 
146.  Hill.  1700.  Grubarr  V.  Gairand. 

10.  When  a  merchant  draws  a  bill  upon  a  correfponderky  wbo 
accepts  ity  this  is  payment ;  for  it  makes  him  debtor  to  another 
perfon,  who  may  bring  his  aftion.  10  Mod.  37.  Trin.  10  Ann- 
B.  R.  Per  Parker  Ch.  J.  in  Cafe  of  Louviere  v.  Laubray. 

[  275  ]     /(F)  What  amounts  to  a  Payment*     Retainer, 

I.  "PvEBT  upon  an  obligation  with  condition  that  if  the  defend- 
*^  ant  grants  to  the  plaintiff  before  Whitfontide  the  leafe  and 
farm  of  the  mill  of  D.  habend.  5c.  ////  6  /.  be  paid y  that  then  &c. 
znAfaid  that  before  Whitfontide  the  defendant  lea/d  to  the  plaifttif 
the  mill  for  term  of  ten  years  y  rendringfuch  rent  per  ann,  &c.  and 
that  the  plaintiff  Jtpuld  retain  in  his  hands  all  the  rent  which Jkotdd 

amtiaU 


J 


L 


amount  to  6  L  And  per  Needham,  this  is  good,  tho*  the  rent 
and  farm  were  not  in  cflc  at  the  time  of  the  obligation 
made,  but  the  leafe  was  made  after ;  but  Laicon  Tontra^ 
and  that  the  retainer  of  the  rent  till  the  6 1.  be  paid,  is  as 
good  as  payment  of  the  rent  or  grant  to  the  plaintiflF  of  the 
rent,  till  61.  be  paid}  ct  adjornatur.  Br.  Condition,  pi.  8i. 
cites  37  H.  6.  26. 

2.  In  prohibition  the  fuggeftion  was,  that  the  Queen,  and  all  S.  C.  citea 
thofe  whofe  cftate  &c.  had  us'd  to  pay  to  the  reftor  of  K.  [Jj  Cafrof 
28.  4  d.  per  ann.  in  fatisfaflion  of  tithes*    In  evidence  it  ap-  BeotoQ  ▼• 
peared  that  the  Queen  had  the  eflate  of  the  abbot  of  K.  who  1'nt- 
was  owner  of  the  land^  and  likewife  reBor  in  fee  in  right  of  his 
abbey.     And  it  was  iniifted  that  this  did  not  prove  the  pre- 
fcription,  becaufe  neither  the  Abbot,  nor  the  Queen  who  had 
Hiseftate,  could  pay  themfelves.  But  the  Court  held  otherwife; 
for  that  the  unity  of  the  inheritance  of  both  \v:as  not  a  difcharg^ 
in  perpetuum  01  the  tithes  or  modus.     And  if  fo,  then  tlie  re^ 
tainer  fhall  be  faid  payment  to  himfelf.     Mo.  527.  Mich.  40  & 
41  £llz.  B.  R.  Chambers  v.  Hanbury. 

(G)  Made ;  How  It  may  he.    By  Parcels. 

I.  T  N  Cafe  the  plaintiff  declared  that  the  defendant,  in  con« 
iideration  the  plaintiff  would  forbear  him  a  debt  for  a 
certain  time,  promijed  to  pay  it  at  two  fever al  days^  and  fhewed 
which  in  certain.  And  it  was  mov*d  in  arreft  of  judgment, 
that  it  is  not  mentioned  by  what  portions  the  debt  was  to  be  paid* 
Per  Clench  J.  the  defendant  has  liberty  to  pay  it  in  what  portion/ 
he  pkafes.  But,  per  Gawdy,  he  ought  to  pay  it  by  equal  portions  ; 
as  a  rent  referv'd  payable  at  two  feafts,  without  faying  by  what 
portions  it  (hall  be  paid.  Th«  Court  agreed  that  the  gbjeflion 
was  not  good  caule  to  arreft  the  judgment.  3  Leon*  2^5* 
Mich.  32  Eliz.  B.  R.  Brewin  v.  Mansfield. 

(H)  Made  ;  At  what  Time  it  ought  to  be. 

I.  I  F  I  fell  my  horfe  to  yoM  for  20  /.  you  fhall  not  have  the  horfe  But  ifafit^ 
if  you  do  not  p  'y  the  movcy  prfcntly ;  for  tho'  I  am  content  '"'''  ^'^^  ^ 
that  you  (hall  have  liim  for  20  i.  yet  if  it  is  not  paid  prefcntly,  hut  aYr!^d,[htn 
another  comes  and  gives  me  10  L  for  him^  and  1  accept  it^  there  the  'tn  a  good 
fecond  fliall  have  it,  and  not  the  firft,  who  did  not  pay  me.  Per  W»in»  and 
Carell  Serj.  which  Fitzh.  J.  and  Brudnel  Ch«  J.  agreed,  hatpoffef. 
Br.  Contradl  &c.  pi.  15,  cites  14  H.  8.  19.  fion  imme. 

d'utely;and 
the  ▼cndor  Hull  hive  t£lioa  at  the  daj.   Per  Fits.  Br.  Contrad,  pi.  15.  cUet  14  H.  8. 19. 

2.  But  if  you  arc  in  the  market  and  offer  me  a  piece  of  cloth  [  27^  *] 
for  20  s.  and  I  agree,  and  as  1  am  telling  the  money  another  comes  ^■"  V  ^^** 
and  gives  you  20  s.for  it^  and  you  agree,  yet  I  ihall  have  the  cloth ;  ^f^^/^J^ 

Vol.  XVL  Z  for    "^      ^ 


rtturn  ym  for  there  is  no  default  in  me.  Per  Broke  J.  which  Pollard 
^^^  h  aP««*'    B'-  Contraa,  pi.  15.  cites  14  H.  8.  19. 

there  I  (hall 

pot  have  the  cloth»  becaufe  I  did  not  pay  prefently,  oor  no  day  of  payment  was  given  between  is* 
per  Broke  ].  which  PolUrd  J.  agreed.  Bur  othmvi/c  it  feems,  if  vendor  bsd  agreed  t^Jajf  tiU  the 
nnndee  bad  fetched  the  muney  from  bis  hovje^  Br.  Contra£l«  pi.  r5.  cites  14  H.  8.  i^..-~.Bmi  tj  the 
vendor  and  vendee  m^e  agreed  for  zc  9.  and  t be  vendor  delivers  the  cloth  to  the  vendee^  and  h«  ac« 
cqpts  it*  this  is  a  perfed  bargain  ;  and  fo  fee  a  dkverfity  betnxen  a  perfeQ  hmr^atM  and  a  comnmm* 
fstim.  Per  Broke  J.  Br.  Contract,  Sec.  pi.  15.  cites  14  H.  8. 19. 

3.  But /ale  of  Hu^  for  fo  mud  of  J,  N.  Jball  arbitrate  is  % 
good  con  trad,  if  he  arbitrates  what,  &c.  and  if  he  will  not  arbi- 
trate any  fum,  then  the  bargain  is  void ;  per  Pollard,  to  which 
Brurinfcl  Ch.  J  agreed;  and  by  him,  if  J.  N.  was  prefent^  and 
nvould  not/ay^  the  bargain  is  void ;  but  if  he  be  ahfenty  the  bar- 
gain is  good  'till  J .'  N .  refufes  to  fay  nvhat  Jhall  he  pmdy  and  the 
party  fhall  have  reafonable  time  to  move  J.  N.  what  he  (hall  fay 
&c  having  regard  to  the  diftance  of  the  place  where  he  dwells. 
Br.  Contract  &c  pi.  15.  cites  ^4  H.  8.  19. 

4.  And  a  man  may  fell  his  ftufffor  10  A  upon  conJUHon  that  hi 
Jball  have  it  again  when  he  cofnes  to  PauPsy  and  by  the  performance 

&c.  the  bargain  (hall  be  void.     Per  Pollard,  fir.  Contraft  &c. 
pi.  15   cites  >4  Hr  8.  19. 

5.  And  if  a  man  fells  his  horfey^r  loA  and  accepts  id-  in 
€arnefif  it  is  a  good  contra£l  y.  and  the  vendee  (hall  have  the 
horfe,  and  the  other  (hall  have  an  adion  for  his  money.  Per 
Brudnel  Ch.  J.  Br.Contra£l,  pi.  15.  cites  14  H  8.  19. 

6.  A  difference  was  taken,  where  a  day  of  payment  is  limited^ 
and  where.it  is  not :  for  in  the  firft  cafe  the  contra^  is  good  im* 
mediately^  and  an  aAion  lies  for  it  without  payment ;  but  in  the 
other  cafe  not.  /^s  if  a  man  buys  of  a  draper  twenty  yards  of 
cloth,  the  bargain  isvoid  unlefs  tne  money  is  paid  immediately^ 
but  if  a  day  of  payment  be  limited  by  the  parties^  in  this  cafe 
one  (hall  have  an  aflion  of  debt,  and  the  other  an  a£kion  of  de- 
tinue.    Hill.  28  H.  8.  Dy.  30.  pi.  203. 

7.  If  I  in  confideration  of  10  L  to  be  paid  at  Michaelmas  promfi 
you  a  horfe^  it  is  no  pica  that  the  money  is  not  paid.  I>y.  76, 
pi.  3Q.  marg. And  fays  it  has  been  often  fo  adjudged. 

8-  There  2Xtfotir  times  of  payment  of  rent :  i.  voluntary^  and 

not  fatisfaHory  j  2.  voluntary,  and  iny&m^  cafe  fatisfaBory^  in  fomc 

cafe  noti  '^Aegnl  and fatisfaSory  f*bfolutely^  and  not  coercive i  4.  legale 

fatisfaflory^  and  coercive^  Se^  iq  Rep,  1 27.  b-  Mich.   II  Jac.  IH 

Clunn's  Cafe. 


(c.  g.fpi.  {})  Mad?.    At  what  Time  it  may  bc^ 

34- 

A.  premifcs  I.  A  Bond  was  to  pay  aty  or  before  the  2^ih  j^ March,  and  Aa 
tnpay  lool.  MX  obligor  tendered  the  money  the  24/A.  And  the  qucftioQ 
of  M.i'rcb  ^*^>  whether  the  bond  was  forfeited  ?  Per  Anderfon  Ch.  J* 
fuand"  re.  If  hc  had  tcndcr'd  in  the  la/l  infant  of  the  24/A  day,  he  had 
fmiftwsfo^  faY*d  the  obligation :  for  the  word  [before)  continues  t^c  whole 
'^^  tasA 


rime  from  the  date  of  the  bond  'till  the  firft  inftant  of  the  25th  not  bound 
day ;  and  where  a  man  has  liberty  of  time  to  do  an  a£l,  he  (hall  ^„  '^^^  ^^ 
do  it  in  the  laft  inftant  of  the  time.  But  the  other  Juftices  hour  of  the 
were  againJH  him,  and  thought  that  the  word  (before J  was  to  have  flay»  and  B. 
no  other  conftruftion,  than  that  thereby  the  obligor  might  be  ad-  f"^*"'  °a* ,. 
mitted  to  pay  it  before  the  day,  ay  agreement  of  the  obligee  *  Cjaaere;  before ;  per 
for  it  feems  that  is  no  more  than  the  law  allows.  Mo.  122.  Coke.  RoU. 
pl.  266.  Pafch.  25  Eliz.  Anon,  ^  ■  pifch?^',5 

Jac.  B.  R.  Hudfon  ▼.  Barton.—- Roll,  makes  a  ^uarre. 

2.  In  debt  upon  boni^  the  condition  was  for  payment  of  a  [  277    ] 

fum  at  a  certain  day  and  place.     The  defendant  pleaded  pay-  Dy.  a»».  b. 

mcnt  at  the  day  and  placp,  according  to  the  condition ;  and  jJ^J^^ji^ 

upon  iilue  taken  it  was  found  that  he  paid  it  befure  the  day^  and  s.  c!— ~ 

21  znothcr  fhcCi  and  the  plaintiff' accepted  it ,     And  theMefend-  And   198. 

ant  had  judgment  by  the  opinion  of  the  whole  Court ;   for  Mo^TsT" 

*  payment  before  the  day  is  payment  at  the  day.  Trin.  3 1  El.  C.  B.  s.  C. 1 

Cro.  El.  142.  Bond  v.  Richardfon.  Ow.   45. 

S.  C 

r  I.eoii.  1 1I.  S.  C.~Sav.  96.  S.  C— *  Mo.  366.  pi.  ^0;.  Anon.  S.  P.— Cro.  J.  434.  Hill.  14  Jac. 
B.  R.  Holms  V.  Brocket.  S.  P.— Godb.  10.  pi.  14.  Mich.  24  El.  C.  B.  S.  P.  But  chat  it  not  ^/m^ 
fleadtJ  rptciaUy,  but  genera/^,  chat  he  paid  it  according  to  the  condition,  the  jury  mtift  find  agains 
the  defendant;  for  that  the  Ipecial  matter  would  not  prove  the  iffue.  .  And  Dyer  Ch.  J.  faid  tJut 
the  pUintiff*i  counfcl  might  have  demurred  to  the  evidence.— Dy.  2%z.  b.  pi.  22.  S.  P. 

m 

3.  In  debt  on  bond,  defendant  pleads  payment  before  the  dayy  and  S.  C*  cited 
iiTuc  being  taken  upon  it,  it  was  found Jor  the  plaintiff :  but  upon  ?  m^j  1^5 
a  writ  of  error  the  judgment  was  reversed.     For  tno'  if  a  ver-  in  Caic  of' 
dia  had  beenySr  the  defendant  it  would  have  been  good '^  becaufe  Martim 
payment  before  the  day  is  payment  at  the  day ;  yet  being  found  ]^^^  [IatA 
for  the  plaintiffs  it  is  become  •  an  immaterial  ijfue ;  for  non-pay-  that  becaufe 

meat  before  the  day,  is  no  evidence  of  non-payment  at  the  day;  fu^h  iffuc 
and  it  might  be  paid  in  the  mean  time.  10  Mod.  147.  HiU.  '^^t\^^ 
II  Ann.  B.  R.  Mcrryl  v.  Joflclyn,  matter,  the 

plaintiff 
might  demur.  Ibid.—*  Cro.  Jac.  434.  HiU.  14  Jac.  B.  R.  Holms  v.  Brockat* 

(K)  Made,  at  what  Time ;  where  the  Day  is  un^ 

certainly  exprejfed. 

I.  A  Bond  was  to  pay  20  /.  at  the  Feafi  of  our  Lady,  without  H- 
^^  raiting  in  certain  what  Lady-day,  viz.  the  Conception, 
Nativity,  or  Annunciation.  Per  tot.  Cur.  The  deed  (hall  be 
conftru'd  to  intend  fuch  Lady-day  which  ihould  next  happen  and 
follow  the  date  of  the  bond.    3.  Le.  7.  6  Eliz.  B.  R.  Anon. 

2-  AJiaiute  merchant  was  acknowledged  for  the  payment  of  Brid?.  16. 
500 1.  but  no  day  of  payment  was  limited y  as  mentioned  in  the  h*'^[^^* 

ftafute  of  Afton  Burnel;   and  the  lands  being  extended,  an  s.^c. 1- 

I    audita  querela  was  brought,  and  infifled  that  the  ftaturo  was  Wiiuh.  h6. 
.  void  for  that  omiffion ;  and  of  that  opinion  was  Hutton  J.  but  "'^'^^^jl^^^'*  "* 
the  reft  (rf  the  Court  held  die  ftatutc  to  be  good.    And  they  s.  c.  Aad 

Z  2  agreed 


I 


277  Payment 

Hobart  eh*  amed  that  a  day  of  payment  is  matter  of  fubftance ;  becaufe 
^«^*^if  a  Without  it  the  Mayor  cannot  tell  when  to  make  executioD| 
ftacute  mer-  which  appears  here  upon  this  ftatute ;  for  as  no  particular  day 
chant  be  lo  is  limited  for  the  payment  of  the  money,  it  is  payable  immc- 
^1  "J/7'  diately,  an  J  fo  it  is  as  certain,  as  if  a  day  had  been  mentioned 
whether  it  in  tlic  (latutc ;  and  of  this  the  iMayor  is  to  take  notice.  And 
Ik  payable  accordingly  judgment  was  given  againft  the  plaintiff  in  the 
Sytofply-  ^^^^^*  querela.      Jo.  52.  Mich.  22.  Jac*  C.  B.  Maflcelync  r. 

nent    be       Hlgford. 

paft,  as  of  a 

(ond.^Hutt.  42.  Davis's  Cafe.  S.  C.  but  fays,  a  fuperfedeti  was  awarded  vpoo  the  eztentf  the 

ftapOM  being  void  for  the  omii&oo  of  the  day  of  payment. 


(I.)  Payment,  limited  in  the  DisjunSiive. 

Hct.  74-  I.  'DOND  for  payment  of  40  /.  annually  during  the  life  gf  B.  at 
^^"iD^ca^c  ^^  Yt2L{\  of  St.  Michael  and  the  Annunciation,  or  within 

r  278  ]  *^^^^y  ^y'  ^ft^^  every  of  the  faid  feafts.  B.  dies  within  the 
•f  icflee  for  thirty  days.  Held  that  this  is  a  difcharge  of  the  payment  due  at 
life.  Per  the  leaft  before  his  death,  Cro.  £•  3(0.  Hill.  37  Eliz.  ia 
Ch^j^Cro.  Scacc.  Price  v.  WiUiams- 

].  22S.  Ia  Cafe  of  Barvvlck  v.  Foiler. 


(M)  jippUcaiion.    How,    Jf^oJIjall  apply  the  Pay 

ment. 

If  one  payi  1.  HP  HE  defendant  being  indebted  to  the  plaintiff  1/^  honi^ 

^^aJfln  ^^  ^^^^  ^^^"  ^^>  ^^^  wares  had  of  him,  tendered  tie 

\f  a  bonJ^  money  due  on  the  bond  at  tlie  day,  which  the  plaintiff  accepted, 
and ihc far-  ^nd  faid  it  IhouKl  be  Icr.  the  book  debt  5  but  the  defendant  faid, 

It  ?5*^^d*  ^^  P^*^  *^  "P^^  ^^^^  hQX\^  and  not  otherwile.  The  plaintij^ crofH 

faith  that  he  his  book  as  difoharg'd,  and  brought  debt  #/i  the  bondy  bu|  adjudged 

y:U  recci's.e  againft  him  j  for  the  payment  is  to  be  in  the  manner  the  defend* 

^\ier  ^aufe  ^"^  would  make  it,  and  not  as  plaintiff  would  accept  it.     Cro- 

yet  if  he  fc-  Eiiz-  68.  pi.  ip.  Mich.  29  &  30  Eliz.  Anon.     . 

ceives  it,  it 

Ihali  be  judged  to  be  paid  in  fatisf^^ion  of  the  l>ond ;  for  he  muft  irceive  it  upoo  fuch  tmsas  thf 

other  will  pay  ic.    Sic  dictum  fuit.  Sty.  239.  Mich.  16^0.  in  Cafeof  Boiav.  Craofield. 

Mr.  677.  2.  The  manner  of  tender  and  of  payment  {hall  always  be  & 
Penny  T.  reBed  by  him  ivho  males  the  tender  or  payment ^  and  not  by  him 
fays,  the  w^.o  accepts  them.  And  therefore  where  a  lefs  fum  was  paid 
0>uct  ia-  in  fatisfiiction  of  a  greater  before  the  day,  tho'  it  was  allowed  to 
«*''^'*,^^;  be  a- good  difcharge,  yet  becaufe  the  defendant  did  iwrf ^«w/ /&rf 
huidoc^/nVt  hfpaid  it  in  /atisfu^icUy  but  that  he  paid  it  generally,  and  that 
mention  the  plaintiff^  received  it  in  Jatisfa^iony  the  plaintiff  had  judemcnti 
Ihi't'rm  if  S  R^P-  "7-  '^'""-  44  ^^^2.  Rot.  501,  C.  B.  PUmd's  Cafe, 

It. A. 

buret  B.  aoL  by  award  and  Tfil^  by  bond.    He  pays  ipl.    It  (ball  lie  ^  wliick  of  bocb  m 


fleafet;  far  he  axid  ioc  the  receiver  ii  the^ftyf  agent,    f^n.  113.  Hill,  i  Atom  B.  R*  Stracf 
T.  San4en. 

3.  Money  paid  before  oBual  entry  of  judgment  on  bond  is  to  be  *  Chen, 
taken  as  paid  on  the  bond,  tho*  the  judgment  be  entrcd  after,  as  g*^  ^^' 
of  a  term  before  the  payment.  Chan.  Cafes  24.  Trin.  15  Car.  a.  Car.  1. 
Crifp  V.  Blake- 

4.  'where  intereft  is  due  on  a  bond^  and  the  debtor  pays  any  So  where  it 

fumlefs  than  the  inter ejlj  the  payment  is  to  be  accounted  intereK  ^  7u've'* 

only.   Chan.  Cafes  106.  Pafch.  20  Car.  2.  Arg. — ^Ibid.  24  Arg.  durg'd  to 

in  Cafe  of  Crifp  v.  Blake.  the  intereft 

firrt.  iMod. 
S4^*  Pafch.  10  Geo.  Boftock  v.  Bbftock.— ^-^v^^w^^r/  wu  Yi^A  fir  principal  and  interefi  AvLt  on  a 
m/.  Decreed  per  lirldgnun  K.  on  appeal,  ani  c*nfirm'd  per  Finch  K.  that  what  Turn  the  obligee 
had  reoeiT'd  prior  to  the  entry  of  the  judgment  (hould  go  in  difcharge  of  the  intereft,  and  what  he 
recaved  after  ike  judgment  fnter' J  t  fliould  go  Mt  to  difeharge  the  intereft  and  then  the  principal. 
Fin.  R.  S9.  HiU.  A5  Oar.  a.  Crifp  t.  Bluck. 

5.  A.  is  bound  as  furety  for  B.  to  C. — ^B.  owes  C.  z  further  If  there  had 
debt  of  100  L  on  ftmple  contra^.— B.  and  C.  come  to  a  ftatcd  ac-  ^5"  \t!^!*r 
count  lor  all  monies  owmg  to  C  as  well  for  what  was  due  on  the  mofiey  gene* 
bond  in  which  A.  is  bound,  as  for  what  is  due  to  C.  on  fimple  »'*'6'  /»«''# 
contraft ;  and  there  being  due  to  C.  85  1.  B.  makes  a  bill  offa/e  ^^/'ei^Jft 
towards  fatisfaEiion  (f  the  whole  debt ;  and  decreed,  that  the  money  and  chooTe 
arifmg  by  the  bill  of  fale  fliall  be  applied  towards  difcharge  of  *»««'  to.whtt 
both  debts  in  proportion.    Vcm.  34.  HiU.   1681.  Perris  v.  pfyif,'th« 

Roberts.  on  payment 

the  debtor 
Blade  DO  diftia^ion  how  he  paid  it|  but  the  payment  (in  the  principal  cafe)  being  purfuant  to  a  pre* 
ceding  account  of  both  debts,  the  payment  (hall  be  intended  according  to  the  account,  viz.  on  *  hctb 
dehtt^  and  fo  (hall  be  pioporrion'd  ratably  on  both  debts;  per  Ld.  Chancellor,  and  fo  coatirni'd  an 
Older  of  the  Mafter.  a  Chan.  Cafes  X4.  Hill.  33  tc  H  Car.  a.  Perry  v.  Roberti.— ♦  S.  P.  but 
eUcurely  eiprefs'd.  Show.  216.  Pafcb.  3  W.  &  M.  Styartv.  Rowland. 

6-  A  creditor  by  Judgment  and  alfo  by  bond  rectives  200I.  of  the  [   279   3 
purchafor  of  the  eftate  of  the  debtor,  but  gives  no  notice  to  the 

Eurchafor,  that  it  was  to  be  apply'd  towards  payment  of  the 
ond  debt.  Per  Cur.  it  (hall  therefore  be  apply'd  towards  fatif- 
faAion  of  the  judgment,  the  200 1.  being  part  of  the  purchafe 
money.   Vern.  468.  Trin.  1687.  Brett  v.  Manh. 

7.  A.  whilft  a  trader  owes  100 1.  to  B.  and  leaving  of  his  trade^ 
borrows  of  B.  100 1.  more — A.  pays  B.  lool.  not  mentioning 
which.  Per  Holt  Ch.  J.  it  (hall  be  apply'd  to  the  former^  fo  that 
the  creditors  Ihall  never  charge  him  witli  a  commiiFion  of  bant^ 
rupicy  for  that  100  L  which  remains.  Cumb.  463.  Mich.  9  W.  3, 
Anon. 

8.  A.  was  bound  to  pay  B.  500 1.  Afterwards  C.  became  furety 
nvfth  A*  for  100  L  part  of  the  500/.  and  thc'uyf.  haxnng  ajudg^ 
ment  for  500/.  againfi  J.  S.  affigned  k  to  B,  tov.ards  fatisfying 
B.'s  debt.  B.  received  fevcral  fums  on  the  judi;:ticiit,  and  thi 
fii^ffy  by  B!s  confent^  let  A»  hair  8  c  /.  of  the  men  -y  levied  on  the 
judgment  afligned  to  B.  This  will  not  any  wa>  >  help  C  and 
^o  m  difcharge  of  any  part  of  tlie  100 1.  he  is  furety  tor.  But , 
if  B.  had  actually  received  any  moncyj  and  had  afterwards  knt 
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it  or  any  part  of  it  to  A.  then  C.  would  have  been  cafcd  by  it 
Per  Ld.  Wrieht.  Ch.  Prec.  178.  Mich.  1700.  Halford  t.  Byron, 
SctMaiimi.  p.  A.  indebted  to  B.  h'jfpecialty^  viz.  artielea  under  band  and 
Tf^Jjt?  '^^^^  *^^  *^^^  ^^  fimpU  contraB  on  a  running  account,  pays 
S  Mod.'236.  fevera]  fums,  and  entered  them  on  his  own  book|  as  paid  on  ac- 
Anoo.— A.  count  of  what  was  due  on  the  articles.  Per  Cowper  C.  ^wif- 
'*^/^  quidfolvituryfolviturfecundum  modum  folventisj  is  to  be  wndcr- 
and  aifofir  uood  whcu  the  pcrfon  paying  declares  at  the  time  of  payment ^  on 
lOQdi  to  B.  what  account  he  pays  it ;  but  if  the  payment  is  general,  the  ap- 
'^encrlili*"*^  plication  is  in  the  receiver,  and  the  entry  in  A.*s  books  is  not  fui- 
f  t  flui/bc  ncient  to  make  the  application,  a  Vem.  606.  Hill.  1 707.  Man- 
rakm  to     ning  V.  Weftern. 

have  been 

•aid  towards  difcharge  of  the  money  due  on  the  mor^ge*  which  carry M  intereft.  Yam.  24.  Mich* 
l§8i.  Heywardv.  Lomax. — So  \i  \n^\nt^\ty  kind  and  for  goods.  2  Brownl.  107.— — If  oocowct 
4c*  1.  by  bond  for  the  payment  of  aol.  at  fuch  a  day*  and  zoL  hy  contraS  to  the  fame  peribOt 
fayabit  at  the  fame  day  \  and  at  the  day  he  pays  20 1.  without  telling  for  which  it  is,  it  ihall  be 
•  payment  IB  equity  upon  the  bond^  becauft  that  it  moft  penal  upon  him.  12  Mod.  559.  Midw 
13  W.  3«  Anon. 

(N)  Plea.     What  is  a  good  Plea  of  Payment. 

I.  T>Ayment  is  no  plea,  unlefs  where  the  defendant  cannot  wage 
•*•    his  law.     Br.  Dette,  pi.  96.  cites  22  H.  6.  36. 
Br.  Condi-        2.  Payment  to  ajlranger  by  command  of  the  plaintiff  is  no  plea  in 
**te's*  C*    ^^^^  of  10 1.  to  pay  5  1.  but  contra  oi  payment  to  the  plaintiff  hy  tie 
hands  ofajfranger.    But  in  debt  of  the  penalty  or  of  the  princi- 
pal fum  fpecified  in  the  writ  of  debtj  payment  is  no  plea. 
Br.  Dette,  pi.  1 5.  cites  27  H.  6.  6. 

3.  Debt  of  10 1.  the  defendant  y^iW,  that  the  plaintiff  has  received 
5  /.  of  it  pending  the  writ  and  no  plea,  but  (hall  anfwer  to  the 
debet  5  but  acquittance  of  part  fufEces  to  difcharge  all  the  a£lion. 
Br.  Debt,  pi.  137.  cites  3  H.  7.  3.  , 

4.  And  in  debt^^r  rent  upon  a  leafc  for  years,  payment  rf 
parcel  in  another  county  is  a  good  pica,  and  ihall  abate  all  die 
writ.     Ibid. 

Cro.  EI.  «^.  In  debt  upon  a  fng/e  hill^  the  defendant  pleads  payment 

^^M  ^  wiVA<?///  acquittance  \  upon  which  iflue  was  taken  and  found  fijr 

64)2.  S.**C.  the  plaintiff.     It  was  held  that  payment  witliout  acquittance  is 

Chamber,  no  plea,  and  fo  iffue  was  join'd  upon  a  thing  not  material ;  for 

^h"l  "'  ^''  ^^  ^^  defendant  had  paid  die  fum  without  an  acquittance,  yet 

Jcnk.  157.  the  fingle  bill  had  remained  in  force.     But  there  having  been  an 

s.  c.-r-Mo.  ijOTue  join'd  upon  an  affirmative  and  negative,  and  found  for  the 

[   280    ]  plaintiff,  it  was  held  to  be  aided  by  the  ftatutes  of  jeofails;  vA 

ir,  12.  Sta.  plaintiff  had  judgment,  which  was  affirm'd  on  a  writ  of  error. 

jIoTrt  *     5  ^^P-  43-  ^^^^'  37  ^  3*  ^^**-  •^*  ^^  Nichols's  Cafe- 

Trewlock. 

8.  P.— Cro.  EI.  157.  Etnam  ▼.  Tottam  S.  P.— Cro.  E.  %^^.  Colbrook  v.  FoAer.  S.  P.— Df 
aj.  b.  pi.  160.  Anon.  S.  P.  per  Montague.— Dy.  51.  Mich.  3*  H.  8.  B.  R.  W^berley  T.Cock- 
ercl.  S.  P.  Arg.— S.  P.  and  a  fortiori,  it  is  not  a  good  plea  in  zfcire facias  xpon  a  jydgwmiu  whick 
is  a  debt  upon  record.  ReloNed  per  Cur.  Trin.  35  Car.  1.  C.  B.  Rot.  117.  Kettelbr  v.  Haks.^ 
To  a  Send  vultb  ecnditiwi  indort'ed  payment  it  a  good  plea  b^ore  brnich^  but  trot  afttrwar$»,  d» 
more  than  to  an  a&ion  of  debt  upon  a  fingie  bill  {  for  the  beneht  of  the  condition  is  toft  when  the 
breach  is  made.   Per  Holt  Ch.  J.  Trm.  ix  W. 3.  a  Salk.  508.  Marie  v.  Make. 

6.  In 


6.  In  debt  upon  Mgaiian  the  condition  was,  that  the  dtfeniant^ 
fmUpajfnm  time  to  time  the  moiety  of  all  fuch  money  as  ne  fhali 
receive,  and  rive  account  j  and  per  Cur.  payment  pleaded  is 
good  without  Joenuing  the  particular  fums  \  but  they  agreed,  that 
if  the  condition  had  been  to  pay  the  moiety  of  &c.  without  fay- 
ing from  time  to  time,  it  ought  to  be  pleaded  fpeciaiiy.  Quxre 
the  diverfity.  Sid.  334.  Pafch*  19  Car.  2.  Church  v.  Browne* 
wick. 

7*  4  ^  5  ^^^*  ^^'  1^*/  12.  ena£ls.  That  in  debt  on  Jingle  bill^ 
deki  or  fcire  facias  on  judgment^  defendant  may  plead  payment  in 
bar.  In  debt  on  bondy  if  the  defendant  before  aBion  brought  hath  paid 
the  principal  and  interefi  due  ly  the  defeafance  or  condition^  tho  fuch 
payment  was  not  madeJlriBly  according  to  the  condition  or  defeafance^ 
yet  it  may  be  pleaded  in  bar^  andjballbe  as  effeBual  as  if  the  money 
had  been  paid  at  the  day  andplace^  according  to  the  condition^  and  had 
been  fo  pleaded. 

(O)  Proof  oi  Payment.    What  is, 

I.  'T'HE  Court  inclined^  that  a  receipt  in  the  mortgage  deed^ 
^  and  condition  of  redemption  on  re-payment  of  the  money, 
and  defendant's  oath  that  he  had  paid  it,  was  evidence  enough 
of  payment  after  ten  years  againft  any  perfon.  Chan.  Cafes  119. 
HiU.  20  &  21  Car.  2.  Goddard  v.  Complin 

2*  Bill  againft  an  executrix  for  performance  of  articles,  br 
which  her  hu(band  was  bound  to  pay  6000 1.  to  the  plaintin, 
who  acknowled^dthe  receipt  of  the  whole,  viz.  4000 1.  in  money, 
and  the  reft  by  a  conveyance  of  lands ;  decreed,  that  the  ac- 
knowledgment is  an  evidence  of  the  performance,  fince  the 
plaintiff  iffj^if  no  further  demand  for  feveral  ye(irs  \  and  it  is  unrea- 
fonable  to  put  an  executor  to  prove  a  precife  payment  after  fo  long 
a  time,  and  the  acknowledgment  under  hand  and  feal  ought  to 
be  conclufive,  and  difmifled  the  bill.  Fin.  R.  246.  HilL 
%i  Car.  2.    The  Duke  of  Newcaftle  v.  Cleyton. 


(P)  Payment.     Devifc  or  Settlement  for  Payment  of 

Debts.    How.     Pari  Fajfu. 

m 

'f .  *!  XTHERE  an  equity  of  redemption  or  truft  efiate  is  devifed  for  •  S.  P. 

^^    payment  of  debts,   all  debts  fliall  be   paid  equally.  Chtn.Cafti 
•  But  if  fuch  devifee  be  alfo  made  executory  then  do  the  lands  fo  de-  jg^Car.  ». 
vifed  become  legal  aiTets,  and  then  debts  mull  be  paid  accord-  Whttcoa  r. 
ing  to  their  precedency  or  fuperiority  at  common  laty,  and  this  g*®^*^ 
is  laid  to  have  been  refolved  in  Cafe  of  Hixine  v.  Morly,  and  vem!  i^s. 
decreed  accordingly  here.   Vern.  63.  Mich.  1682.  Girling  v.  M)ciLrt9iI 

Lee.  Grcavet  Y. 

^"^  ^  Powell.— 

a  Voa*  405.  Mich.  itoo.  S.  P,  Aaoo,— Chan.  Prec.  117.  Mich.  1700.  Ciittei'hack  v.  Smith.— 
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Chan.  Prec.  f|6.  fi^icb.  1706.  Bickham  ▼.  Freeman.— Lord  Cot^per  thenglit  the  McUeat  of lesnc 
made  executor  (which  Mr.  Vemoo  iniillcd  ftroagly  upon)  ou^ht  to  make  no  dificrence  in  equity,  tac 
that  all  creditors  ihould  be  conlidered  equally,  and  would  fee  precedents*  th  lugh  Mr.  Veoion  faid  it 
had  been  a  fettled  diftindHon,  and  that  there  were  fcTcral  precedents  in  point.  Ch.  Prec.  4:8.  Trio. 
1715.  Challisv.  Caiborn. 

A  diftin^ion  was  taken  Arg.  that  where  a  dcvife  of  lands  to  be  fold  for  payment  of  debts  is  male 
H  e*€€iUors  and  tbfir  heirtj  they  are  legal  afTets,  and  debts  muft  be  paid  in  a  courfe  of  adminiftra* 
tion  ;  otherwilo  if  devifed  to  tritfieeM  who  rvere  not  executors,  or  fo  executon  and  a  third  fffftm  a  • 
Bfitnger^  in  cither  of  which  cafes  they  would  only  be  equitable  af&ts ;  but  at  the  firft  hearing  the 
Mafter  of  the  Rolls  feemed  not  to  agree,  in  regard  generally  all  devifes  for  payment  of  debts  are  la 
executors;  but  in  the  principal  cafe,  the  premilfes  devifed  being  mortgaged  in  fee  by  the  (rftator,  and 
lie  having  nothing  but  an  rjwity  of  redemption^  it  was  refolvcd  by  Lord  C.  King,  that  it  couU  be 
only  equitable  aiTets,  and  confequently  muft  go  amongft  all  the  orditon  equally;  for  at  much  as  a 
debt  by  judgment,  and  a  debt  by  fimpie  contra^  arc  in  confcience  e^uaL  2  Wms*6  Rep.  414  la 
4i6.Tnn.  1727.  Dcg  r.  Deg. 

pehts  om  2.  A.  having  mortgaged  his  ejfate  fcveral  times  over^  and  for 
"Sufln'heir  ^^*'  ^^^  ^"^^  value  to  each  mortgagee,  and  being  likewife  in- 
own  na.  debted  on  judgment  bonds  and  fimple  contradts,  fettles  his 
ture  charge  eftate  for  payment  of  his  debts  j  the  real  /ecu rities  (hall  be  firft 
havei'he^ri!  P^^^>  *"^  ^^^^  ^^  bonds  and  fimple  contrail  debts  in  an  average. 
•rity  where  V^m.  loi-  Mich.  1682.  Child  V.  Stephens.— And  a  judgment 
imndi  are     not  dccrccd  to  takc  place  of  the  after-mortgagees.     Ibid.  103. 

fettled    fo'     C    P 

payment  of 

debts ;  but  where  they  are  *  given  to  pay  debts  and  legactfs,  they  (ball  be  paid  in  equal  proportioa. 

Chan.  Cafes  32.  Mich.  15  Car.  2.    Wolitoncroft  v.  Long. See  Chan.  Cafes  248.  Mich.  26* 

%^  Car.  a.  S.  P.  but  no  judgment.  Hixon  v.  Wjtham. 3  Chan.  Rep.  la.  S.  C. *  If  laadt 

are  devifed  or  conveyed  to  pay  debts,  the  payment  muft  be  in  proportiou  equally  of  dcbtt  by  bond  or 
•therwifc.    2  Chau.  Cafes  201.  Mich.  26  Car.  2.  Farker  ▼»  Dee. 


And  Lord  3.  A.  being  indebted  to  B.  C.  D.  E.  and  F.  conveyed  lands  to 
decUred"**'  the  ufe  of  himfclf  for  life,  and  after  the  ufe  of  his  will,  and  by 
that  when  his  will  devifed  to  B.  and  Cfor  the  payment  of  his  debts  and  died, 
lands  are  B.  and  C.  fold  the  lands  and  paid  themfelves,  and  fuch  other  cre- 
^^^^^^^ n^of  ^*^^^^  ^^  vitx^  fureties  to  for  A.  by  which  the  affets  were 
ir?/T^^^  exhaufted  and  nothing  left  to  pay  D.  E.  and  F.  who  brought 
raily^  all  their  bill  to  have  a  proportionable  fatisfaftion,  which  was  de- 
are^^uin"  ^'^^^^  accordingly,  a  Ch.  Cafes  54.  Trin.  33  Car.  2.  GcU  r. 
intitkdTand  Adderlev  &  al.  Truftecs  of  Agard  v.  Smith  the  adminif- 
in  fuch  cafe  trator  ol  Agard. 

debts  with 

or  without  fpecialty  are  equally  regarded ;  for  though  there  is  a  difference  in  cafe  tfexecietors  who 
are  to  pay  fpecialties  before  promifes,  that  is  an  artificial  preference  by  law,  but  naturally  a  debt  by 
contrad  without  fpecialty  is  as  juft  as  the  other ;  and  the  conveyance  to  the  truftees  (being  them- 
Iclves  creditors  and  fureties  for  a  guard}  does  not  give  them  any  preference.  Ibid. — y^W  though 
fome  circwmfiancesin  (his  cafe  might  give  hope  or  confidence  to  the  truftees,  that  they  might  prefer 
themfelves,  viz.  that  B.  wjshis  ferv2att  and  C.  lett  his  money  at  the  time  of  the  conveyance,  and 
fome  fpeeches  tending  to  declare  fuch  trud,  yet  that  alters  not  the\afe ;  befides^  that  fnch  truft  waa 
linca  the  lUtute  of  frauds  and  perjuries.     Ibid.  a 

4.  A  term  v;as  in  trufi  to  raife  any  fum  not  exceeding  TjooA 
for  payment  of  debts  which  he  fhouid  enve  at  his  death-  He 
borrows  1000 1.  of  J.  S.  and  by  deed  appoints  his  tmjlees  to  pay  thai 
1000  /.  out  of  the  truft  eftate,  and  dies  indebted  to  fcveral  other 
perfons  in  more  than  the  1500  h  would  pay,  decreed  the  1000  L 
to  be  paid  in  the  firft  place.  Ch.  Prec  44.  Pafch.  1692.  Sey- 
mour V.  Fotherby. 

5.  A« 


J.  A.  defiled  his  real  tmdperfinal  tfiate  tor  ptyment  of  debts  **  ^'  *^ 
and  legacies.    B.  t  creditor  gets  Judgment  againft  the  executor,  ''{^u"^^^ 
and  then  he  and  ether  creStors  that  had  not  judgment  joined  in  a  Ml,  the  differ- 
ind  had  a  decree  for  fale  of  the  eftate  and  payment  of  the  debts  ^^  ufuaiijr 
in  proportion.     B.  proved  his  debt,  received  fever al  dividends,  ^^  ^Jj^^ 
and  then  petitioned  for  a  re-hearing ;  for  that  he  being  a  judg-  /«  /aw  and 
mcnt  creditor  fliould  have  preference  to  other  creditors  as  to  the  '/'{'  »* 
pcrfimal  eftate.    But  the  Court  would  not  alter  the  decree  for  'XhoutZxr 
the  reafons  above,  and  thought  if  any  preferences  were  to  be,  B.  reafon  or 
ibould  bring  what  he  had  received  into  hotch-pot ^  and  ihould  then  [    282  3 
take  cither  all  law ^  or  all  equity  \  per  Ld.  Wright.  Ch.  Prec.  190.  wHindation, 
Pafch.  1702.  Shepherd  v.  Kent.  jr^'ST'^ 

known  rales 
of  liir  j  but  in  cafe  of  Imnd  dtvifei  /#  h*  fold  for  payment  of  dehts^  this  Court  alufays  decrees  (he 
pofia  arifing  from  the  fale  equally  among  all  the  creditors ;  but  then  this  may  be  confideredas  a  gift 
of  tdbtor  among  all  the  creditors*  and  this  Court  will  make  no  diAind^ion  where  teftator  did  not^ 
Chancery  being  as  it  were  hiatruftee.     10  Mod.  4279  418.  Mich.  5  Goo.  i.  Wilfon  v.  Fielding. 

6.  A  judgment  ohtained  after  a  conveyance  made  for  payment 
of  debts  fli^l  not  afFefl:  the  eftate  as  a  judgment,  and  {hall  only 
be  paid  in  proportion ;  per  Lord  Harcourt.  Chan.  Prec.  310. 
Hill.  1 7 10.  Stephcnfon  V.  Hayward. 

7.  A  term  is  raifed,  and  the  truft  declared  to  pay  all  debts  in  B"*  ^«c  * 
proportion^  mthor/t prrferring  one  debt  to  another;  the  bond  credi-  !^5*xrin^* 
tors  were  fatisfied  part  of  their  debts  by  the  executors  out  of  the  17 27.  Dk« 
perfonal  eftate;  notwithftanding  which,  Lord  Harcourt  held,  *•  i^««» 
that  they  may  ftill  come  in  for  the  remainder  in  proportion  with  j!j^*fcd^// 
the  Cmple  contrail  creditors ;  for  the  law  gives  the  fund  of  the  \s  real  and 
perfonal  eftate  to  the  bottd  creditors y  and  the  party  gives  the  fund  of  f  *«/«««/ 
the  truft  term ;  and  the  claufe  that  no  debts  (hall  have  preference,  '^^//J^g^* 
muft  be  intended  only  with  regard  to  their  fatisfaftion  out  of  the  and  their 
truft  term.    Wms's  Rep.  aaS.  Trin.  1713.  Car  v.  the  Countefs  ^"^^  »» 
•fB«riington.  .      -f^^J. 

ment  of  all 
liit  debts ;  it  wtt  decreed  by  the  Mafter  of  the  Rolls,  and  afiinned  by  Lord  C.  King,  that  though 
^ffeciihj  creditors  might  have  the  preference  out  of  the  perfonal  eftate,  yet  if  ihcy  do  fo,  and 
vouid  aftenvardi  come  in  upon  the  lands  fo  devifed,  they  flioald  firft  Ifring  into  hotch-pot  tvhat  thty 
^d  revived  out  of  the  ferfonaleflate\  for  the  teftator  had  connefked  his  real  and  perfonal  eftate 
with  a  view  that  all  Ihould  go  equally,  and  he  might  give  his  equitable  aflets  upon  what  terms  ht 
fKiSieii. 

8.  A.  devifedhis  lands  for  payment  of  all  debts,  but  did  not  devifc  ^"f  V  '** 
them  to  be  fold  for  payment  of  debt,  but  permitted  them  to  defcend  ^^  j^*^'* 
charged  with  the  debt,  and  therefore  it  was  infifted,  that  they  brought  h^d 
were  legal  affets  by  defcent  eu  to  the  bond  creditors,  and  charged  fi^  '^' 
only  in  equity  by  the  will  as  to  fimple  contrads,  and  Ld.  C.  j1*l''the* 
Paner  held,  that  the  bond  creditors  iball  be  preferred  to  thofe  bond  cre« 
by  fimple  contract.  Wms's  Rep.  420.  Pafch.  1 7 1 8.  Frcemoult  v.  »*»^o^  *»»* 

twos,  chey  (houU  have  been  paid  only  their  (bare  out  of  the  affets ;  per  Ld.  C.  Parker  {  and  he 
faid  it  is  obfeivable»  that  by  the  exprefs  words  ot  the  ftatute  of  3  ^4  /f^.  9  Af  ^4,  uvfr/rr  there  it 
<«ry  devlfe  or  appointment  hy  a  ^ill  of  lands  for  payment  of  dthts  or  portions  to  children^  other  than 
the  heir  at  la%o,  according  to  an  agreement  hrfere  marriage f  J  uch  ^illfballht  of  force.  Wms's 
^^  4i*»  4ji.  Paicl^.  17 iS.  Frcemoult  v.  Dcdire. 

9.  There 
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'9*  Tliere  is  a  difference  in  equity,  when  a  debt  by  fimple  em^ 
traR  is  turned  into  a  debt  ofafuperior  nature  by  a  judgment  cvnfi^ 
fed  by  tejlator^  and  when  by  toe  executor;  in  Aich  cafe  the  foimer 
ihall  hare  a  preference  according  to  law,  with  refpe^t  to  the 
equitable  aflets,  but  not  the  latter ;  per  Parker  C.  10  Mod.  426. 
Mich*  5  Geo.  i.  WiUbn  v.  Fielding. 

(  Q  )  What  Debts  are  to  be  paid  by  Virtue  rf  Juch 

Devife  or  Settlement. 

I.  A     Settles  lands  for  payment  of  his  debts ;  the  lands  fb  feC« 
'^^*  tied  ihall  be  liable  to  debts  rf  A*  as  be  v;as  executor  of 
B.  his  father*  Chan.  Rep.  249-  id-Car.  a.  Fleming  ▼.  Taylor. 

a.  A.  was  indebted  100 1.  and  made  B.  his  executor  and  AfA\ 
B.  made  C.  his  executor,  and  deyifed  to  C.  lands  to  pay  his 
debts.  J.  S.  to  whom  A.  was  indebted,  prays  fatisfa£lioR  out  of 
the  perfonal  eftate  of  A.  and  B.  and  out  of  the  lands.  This 
r  283  3  provision  of  the  devife  of  lands  to  pay  debts  does  not  extend  te 
debts  of  A.  nor  to  make  fatisfaAion  out  of  the  lands  if  B*  hoi 
defied  the  perfonal  eftate  of  A.  to  the  value  of  the  debt.  For 
this  devaftavit  by  B.  tho^it  is  a  charge  upon  him,  yet  is  not 
within  the  will  of  lands  charged  for  payment  of  debts  \  for  it  is 
not  properly  a  debt  by  contrafifOMt  ex  maieficio^  which  is  not  with- 
in the  meaning  of  the  will;  per  Finch  C.  2  Ch«  Cafes  215* 
Pafch.  28  Car.  2.  Price  v.  Morgan. 

3.  Lands  are  fettled  for  payment  of  debts,  amounting  to  afum 
in  grofs,  viz.  1 000 1  they  are  liable  to  pay  the  intere^  as  well  as 
the  principal,  and  (hall  make  good  what  (hall  be  paid  out  of  the 

.  perfonal  eftate.    Fin.  R.  286.  Hill.  29  Car.  2.  Shipton  v* 
Tyrrell. 

4.  A.  makes  a  deed  of  truft  for  payment. oCnis  debts,  to 
take  effe&  after  his  death ;  the  words  in  thc^deed  were  {momet 
owing  by  him)  \  and  zfchedule  was  annexed  to  the  deed,  where- 
in mention  was  made  of  1000 1.  owing  to  A.  and  500 1,  owing 
to  B.  and  then  there  is  this  item,  viz.  the  fum  of  3000 1.  owing 
to  other  nerfons.  Decreed,  that  the  lands  ihould  Hand  charged 
only  with  fuch  debts  as  were  owing  at  the  time  of  making  the 
deed^  and  Finch  C.  faid  it  was  fo  in  all  cafes  where  a  d^d  is 
made  for  payment  of  debts  owing^  unlefs  it  be  exprefled  to  be 
for  payment  of  fuch  other  debts  as  he  (hould  after  contrad^  or 
to  that  efFe£l.  Vern.  28.  Hill.  168 1.  Purefoy  v.  Purefoy. 

5.  A.  has  a  decree  againft  B.  for  2700 1.  debt.  B.  appeals  €0 
the  Houfe  of  Lords,  where  the  decree  is  affirm'd  \  B-  petitions 
and  has  an  order  for  re4tearing^  and  being  extremely  affeded 
with  his  ill  fuccefs  falls  lU,  makes  his  will,  and  devifes  bis  lands 
for  payment  of  his  debts.  Per  North  K.  It  cannot  be  fuppofed 
that  B.  who  deny'd  A.'s  debt  on  oath,  and  dy'd  his  martyr  in  his 
caufe,  {hould  ever  intend  any  benefit  of  this  truft  to  A.  So  in 
cafe  of  a  verdi£t>  and  he  had  brought  attaint  and  made  fuch  iet^ 

llemcnt^ 
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dement,  the  debt  recoTcredl)y  the  verdift  could  never  befn* 
tended  to  be  fatisfied.  But  at  length  decreed,  that  after  all  debts 
on  fimple  contra£l  were  paid,  A.  fhould  be  paid  his  debt  if  he 
could  find  afiets.    Vern.  142.  Hill.  1682.  Norden  v.  Norden. 

6.  A.  while  a  Student  at  Cambridge,  and  being  but  juft  come 
of  age,  was  drawn  by  circumvention  into  a  covenant  jor  payment  of  a 

fjln's portion  which  he  nvas  not  otherwi/e  liahieto^  and  which  he  after- 
wards refufed  the  payment  of,  and  refused  to  levy  a  fine  of  his 
lands,  though  decreed  fo  to  do,  to  fubje£t  to  the  payment  of  it. 
Afterwards  he  devifed  his  lands  for  payment  ofhisjujt  debts.  The 
^ueftion  was,  whether  this  conteftea  debt  fhould  be  paid  ?  and 
diat  it  fhould  not  was  cited  the  Cafe  above,  of  Norden  v. 
MoEDEN.  But  Ld.  C.  Jeffiries  faid,  The  )aw  has  faid  it  is  a  jufl 
debt,  and  therefore  it  muft  now  be  taken  as  fuch ;  and  had  not 
the  lands  been  devifed,  but  have  detcended  on  his  heir,  they 
vonld  be  afiets,  and  liable  to  the  covenant ;  and  decreed  the 
debt  with  intereft.  Vern.  431.  Hill.  1686.  Lord  Hollis  v.  Lady 
Canr. 

7.  A.  by  will  pves  A  400  /.  in  fatisfa&ion  of  all  monies  owing  Clwn.  Prec. 
U  bim,  and  fubje^s  his  real  eflate  to  the  paymefit  of  his  debts,  f^  ^Jj^^'T 
hnowed  B.  800 /•  but  it  was  barrable  by  the  ftatute  of  limita-  recites  in  hw 
tions.  The  Lords  Commiflioners  decreed  the  payment  of  the  will,  tufrrrr. 
iMe  800  /.  notwithflanding  the  words  of  the  will  and  the  "J^J^J'  "^ 
^fatute  rf  limitations.  2  Vern.  141.  Trin.  1690.  Gofton  v.  300/.  to  dI 
iSiXL  400/.  &c. 

when  he 
rtai/j  owed  B.  400/.  and  D.  500I.  Sec.  and  afterwards  by  that  will  fubje^s  his  lands  to  Che  pajr* 
Bent  of  his  debts,  they  would  be  liable  to  pay  all  that  was  due  to  B.  and  D.  &c.  notwithflanding  the 
t^ior'%  mijlaken  rrciia/ 1  per  Ld.  Rawlinfon.  Ch.  Prec.  lo.  Trin.  1690.  in  Cafe  of  Gofton  v. 
MiUs.<~*S.  P.  1  Salk.  154.  1707.  +  Anon.— +  2  Wms's  Rep,  374.  Arg.  cites  this  as  the  Cafe 
^  Stagger  V.  Welby. — And  upon  producing  this  Cafe  Ld.  C.  King  over-ruled  a  plea  of  the  ftatute 
^  limitations.  Txin.  1 726. — But,  on  appeal  to  the  Houfe  of  Lords,  this  decree  was  reveried»  and 
Mdcred  the  plea  toftand  for  an  anfwcr.     Ibid^    Blake  way  v.  the  Larl  of  Scralford. 

8.  The  plaintiff  had  brought  his  aftion  againfl  M.  for  lying  [  284  } 
iprfi  bis  wfe\  and  13  January  1689,  M.  made  a  conveyance  of  F»"««J»- 
his  land  to  truflees,  in  trtift  to  pay  his  debts  mentioned  in  afchedule  ^\^\q%^' 
annexed  to  the  6c€df_  and  Juch  other  debts  as  he  fhould  appoint^  Hill.  1699. 
vntbin  ten  days  in  Hillary  Term  following ;  xht  plaintiff  recovered  S«  ^• 
5000/.  damages  againft  M.  and  brought  his  bill  to  be  relieved 

againfl  the  deed  as  fraudulent  againft  him,  and  made  to  defeat 
him  of  his  debt.  Per  Cur*  This  deed  is  not  fraudulent  either  in 
law  or  equity  for  fuch  debts  as  are  named  in  the  deed ;  for  the 
plaintifF  was  no  creditor  at  the  making  of  the  deed ;  and  tho' 
It  was  made  with  an  intent  to  prefer  his  real  creditors  before 
this  debt,  when  it  fhould  come  afterwards  to  be  a  debt ;  yet  it 
was  a  debt  founded  in  maleficio^  and  therefore  it  was  conicien« 
tionfl  in  him  to  prefer  the  other  debts  before  it  \  but  the  plain^^ 
tiff  may  come  in  upon  thefurplus  after  the  debts  mentioned  in  the 
fchedule,  or  appointed  within  ten  days,  purfuant  to  it,  are  fatis- 
fied. Mich  1^99*  Abr.  Equ.  Cafes  149.  Lewkncr  v.  Freeman. 
9.  The  plaintiff's  relation  (to  whom  he  was  heir)  allowed 

his 
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his  wife  pUf^fftoney^  which  being  in  aTrear,  he  ga^e  her  a  note  t9 
this  purpofe,  I  am  indebted  to  my  wife  100 1.  which  became 
due  to  fier  fuch  a  day ;  after,  by  his  will,  he  makes  provifion  out 
of  his  lands  for  payment  of  all  his  .  V^//,  and  all  monies  wbicb  be 
9Wid  U  any  perfon  in  truft  for  his  wife  $  and  the  queftion  was, 
whether  tne  lool  was  to  be  paid  within  this  truft?  And  my 
Lord  Keeper  decreed  not ;  becaufe  in  point  of  law  it  was  n* 
debt,  for  that  a  man  cannot  be  indebted  to  his  wife,  and  it  was 
not  Money  due  to  any  in  tiruft  for  her.  Hill.  1701  But  quaere^ 
for  the  teftator  looked  on  this  as  a  debt,  and  feems  to  intend  to 
provide  Tor  it  by  his  will.  Abr.  Equ.  Cafes  66.  Cornwall  t» 
the  Earl  of  Mounta^e. 

^"  ^h^'h        ^^'  ^*  ^^^^  '^'       '"^'-^^  thejiul  diftemper  twice,  upon  which 

1 7 iS. Anon.  ^^  1^^  \ilmy  and  J.  S.  lent  her  7oL  to  pay  dolors  istc.  and  for 

fttms  to  be  neceffaries.     Afterwards  A.  devifed  lands  for  payment  of  debts 

*•  C-  and  died.    On  a  bill  by  J.  S.  it  was  held  by  the  Mailer  of  the 

Rolls,  that  admitting  the  wife  cannot  at  law  borrow  money  ib 

as  to  bind  the  hufband,  yet  it  b«ing  applied  to  her  tifefor  cure  and 

necejptries^  the  plaintiff,  who  lent  it,  muft  in  equity  ftand  in  the 

place  of  thofe  who  found  and  provided  fuch  neceflaries  \  and 

therefore  as  fuch  perfons  would  be  creditors  of  the  hu(band,  fo 

tb*  plaintiff  muft  ftand  in  their  place  and  be  a  creditor  alfo,  and 

dire Aed. the  truftees  to  pay  his  money  and  cofis.    Wms's  Rep* 

482.  Mich.  1 718.  Harris  v.  Lee. 

11.  A.  an  infant  married  without  hisfather^s  confent^  and  ieifig 
difcarded  by  him,  borrowed  money  tofupport  himfelf  and  wife  to  the 
amount  of  130I.  and  having  a  confiderable  eftate  in  reverfion 
after  his  father's  death,  and  foon  after  coming  of  age,  he  dti- 
vifed  his  real  eftate  to  truftees  for  payment  of  his  debts  with  s»> 
terejl.  It  was  held  by  the  Mafter  of  the  Rolls,  that  there  not 
being  in  this  cafe  any  circumftance  of  fraud,  and  the  money 
not  bei^  advascM  to  fupply  the  infant's  extravagancies,  and 
the  money  being  but  130 1.  and  infant's  eftate  confiderable,  and 
he  being  on  his  father's  difplcafure  left  deftitute,  and  obliged  to 
borrow  for  his  neoeffary  fupport,  and  confidering  alfo  particu- 
larly, that  he  did  not  barelyidefire  that  his  debts  (hould  be  paid 
but  widi  intereft  alfo  (which  is  unufual\  it  was  decreed,  that  this 
money  a£lually  lent  as  aforefaid,  though  during  the  teftatoi^s 
infancy,  was  within  the  truft.  Wms's  Rep.  558.  Trin*  17(9* 
Marlow  V.  Pitfifld. 

12.  If  a  man  devifes  his  lands  for  payment  of  his  debt,  diis 
devife  maikes  the  lond^as  afecurity  or  mortgage  for  ail  the  tejtatmi^s 
debts^  as  well  thofe  byfmple  contraB  as  otherwife,  and  the  fimple 
contrail  A.€Wifball  carry  interejly  as  the  land,  wUch  is  the  fimd» 
yields  annual  profits  \  per  Lord  C.  Macclesfield,  who  faid  it  was 
the  daily  pradice*  2  Wnas's  Rep.  27.  Trim  1722.  Maxwdl  tw 
Wettenhall. 

C  ^^5  ]  13*  ^  ^  ''^  ^  created  for  payment  of  debts  without  fpec^j^ 
ing  what  debts ^  but  as  to  one  debt  the  party  interefted  in  the  ente 
ch^xgt^  forbids  tbe  trujius  to  pay  it^  as  not  thinking  it  a  real  orjuft 

iAti 
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ieht;  if  the  truftees  fliould  afterwards. fpontaneoully  pay  thU 
debt,  t:  cy  ought  not  to  be  allowed  it.  Arg.  a  Wmt*8  Rep. 
454.  Fafch.  1728.  in  Cafe  of  Balfli  v.  Hyham. 

(R)  Devife  or  Settlement  for  Payment  of  Debts  or 
Legacies.     Where  they  ihall  be  paid  Pari  Pajfu. 

I.  TITHERE  lands. arc  given  to  pay  debts  and  legacies,  they  So  ^^ 

^^    ihall  be  paid  in  proportion  j  but  in  cafe  of  debts  on  ^^J^pfiJf 
judgments  that  in  their  own  nature  charge  the  land,  it  is  other-  was  devif«i  . 
vife.     Chan.  Cafes  32.  Mich,   ic  Can  2.  Woolftencroft  v.  forpaymsnt 

T-Ati«  of  debts  aod 

^"S-  legacies, 

Ikevihall  be  paid  pari  palTuy  unlefs  the  eftate  ftood  charged  with  the  debts  before.    N.  Ch.  R.  702. 
Paich.  1691.    Powell's  Cafe.-*-But  if  the  iands  are  then  mortgaged,  prevents  thejudgment  affe6U 

inftbeland.    Arg.  Vera.  64,  65.  Mich.  1682.  in  Cafe  of  Girling  v.  Lee. Yet  after-judgmenta 

Aalibepaid  before  bonds  and  fimple  coDtn£ts.  Vem.  101.  Mich.  l68i.  Child  ▼.  Stephens. 

2.  Legacy  to  an  executor  is  to  be  paid  in  proportion  with  7  ^^  ***■ 
others,  u)  far  as  the  eftate  will  extend  with  damages/and  it  is  ^J^f^hJL 
not  like  the  cafe  at  common  law,  where  the  executors  pay  ifceir  ?  .%,s,  C. 
own  debts  and  legacies  firft,  or  him  that  firft*  fues,  his  whole 

kgacy  before  others.     3  Ch.  R.  54.  aa  Car.  2.  Butler  v.  Coote.     • 

3.  21rw^  was  for  raifing /or/w/7J  znd  maintenance  of  children;  «»*<* 
•nd  for  payment  of  debt j  j  decreed  per  Bridgman  K.  to  be  paid  ^^"* 
pari  jjafTu  j  but  on  a  re-hearing  it  was  decreed  by  Finch  K.  that  and 
the  children's  maintenance  (hould  be  firft  paid,  the  debts  in  the  *»y 
ncit  place,  and  the  portions  laft.     Fin.  R-  88.  Hill.  25  Car.  2.           ^"^ 
Sir  Robert  Bells  v.  Sir  John  Bells.                                                          >uc 

,  by 
I^d  Vottingham*  who  faid,  he  would  not  make  a  mao  (in  in  his  grave,  and  that  r  ia 

cafe  of  a  truft  for  payment  of  debts  and  legacies,  the  debt^  Siould  ))!'  preferred.  S« 

Mich.  1 69 1. 

4.  A.  devifes  his  lands  to  his  executors  toivards  payinent  of  his 
debts  and  legacies.  Per  Finch  C.  Debts  muft  be  paid  before 
legacies,  and  he  took  a  diiference  between  fuch  appointment 
made  by  conveyance  and  by  nvUU  Chan.  Cafes*  275.  Pafch. 
28  Car.  i.  Whitton  v.  Lloyd. 

5.  Where  land  is  devifed  to  be  fold  for  payment  of  debts  and  The  money 
legacies,  Jeffries  C.  was  of  opinion,  that  the  debts  and  legacies  Ji^  (i„u^^ 
ihould  be  paid  in  equal  proportion,  without  any  preference  to  Ugai  ajcts^ 
the  debts  5  and  fo  it  was  refolved  in  the  Cafe  of  Sir  John  *»d  «^« 
Bowles  by  the  f  Ld.  Nottingham,  that  debts  and  legacies  (hould  J5^e!^ai4 
be  paid  pari  paflu ;  but  the  X>ord  North  reverfed  that  decree,  and  in  pn>por. 
gave  preference  to  the  debts ;  and  fo  likewife  Ld.  North  de-  tion ;  per 
creed  the  debts  to  be  firft  paid  in  the  Cafe  of*  Hirqn  v.  ^^^^^ 
Whitham  i  but  Ld.  Jeffries  decl    fd  he  was  not  fatisfied  with  zVern.isj. 
Aat  opinion,  and  would  confider  oi  it.  Vern.  4  ^2.  Mich.  1687.  '' 
Gofling  V.  Domcy.  ,  ^^   ^' 

J96.  HiU.  27  Car.  a.  S.  C.  and  fo  dcciccd  per  Fioch  K<  ^it^'  ^CHi*  406,  Mich.  S70Q.  Anoiu-^ 
w\  B«t  UtvfLx,  aad  the  note  th^ rf , 
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«Venu  147.       (J.  ^,  makes  his  nephew  his  folc  txeeutor^  and  dewfet  to  Urn 

CaHhigham  ^"^^^^  ^^^'"^  ^^^  *'•*■  ^^^^  '^  ^^fi  ^0  fell,  afid  pay  all  his  debts  and 

v.MeiiiflL    his  children's  portions  with  the  monies  to  be  raifed  by  the  {ale» 

and  perfonal  eftate ;  and  gave  100 1.  to  each  of  his  chiidreny  of 

f   286  ]  which  there  were  nine.     Per  Lds.  Comniiflioners,  the  devife 

being  to  him  and  his  heirsy  the  lands  muft  go  in  a  courfe  of  de- 

fcentj  and  he  muft  take  as  a  truftee  and  not  as  an  executor,  and 

therefore  decreed  the  debts  and  portions  to  be  paid  in  proportwh 

2  Vern,  J 33.  Hill.  1690.  Anon. 

So  '»f  Jiwai        pj^  Dcvife  was  to  tniflces  for  payment  of  debts  and  legacieSi 

Scc'*fup.      ^"^  ^^  trujtees  are  made  executors.      The  eftate  is  deficient. 

pi.  3.  9.     Per  Cur.     No  doubt  the  truftees  being  made  executors,  what 

^Joha      the  eftate  is  fold,  the  money  becomes  legal  aflets;  and  debts 

oife!!!L-    therefore    muft  be  preferr'd.     a  Vera.    248.    Mich.   1691. 

Where  the      GrcaVCS  V.  Powcll. 

dtwfet*  art 

made  executors^  the  mooef  raifed  by  fale  of  the  bndi  hecomes  legal  mj^s^  and  the  dditi  mdble 

firft  paid ;  but  it  ii  otherwife  where  the  devljeet  are  aot  exeaaws.    Per  Ld.  Wright.    %  Vera.  405. 

Mich.  1700.  Anon. 

So  where  the  chaife  was  with  the  fa^emt  of  allfueh  Mtt  as  Ijball  owe  at  my  dtmihf  aad^ffo 
mfith  tbefrvtrai  legacies  herein  after  mt nt toned  \  and  after  giring  feveral  legacies^  the  leftatDr^ 
Yifed  feveral  copyhold  landt,  which  he  had  furrendercd  to  the  ufe  of  his  will,  to  his  tldeft  fen  a&d 
his  heirs,  fubjeetto,  and  charged  with  all  his  juft  debts,  and  the  fevera  11  egacies  therein  before  be- 
queathed, and  he  made  his  faid  fon  executor.  Ld.  C.  King  faid  that  the  words  famdaffo)  wett  not 
narerial  {  but  \fchat  was  moft  material  was  the  devife  to  the  executor,  which  muft  be  taken  lo  be  • 
enable  him  to  pay  the  debts  and  legacies,  and  his  aflets;  and  whether  Ag:'/  or  efmltahte  afettt  an  tie 
fatne  tbiag\  tor  equitable  aflets  in  the  bands  of  the  executor  muft  be  applied  as  kgal  aflecs  wtt^frf 
to  pay  debtSf  and  then  legaciu t  and  decreed  accordingly.  1  Wms's  Rep.  550.  Trin.  1729* 
Wallc<;r  v.  Meager. 

Bitt  where  there  is  a  bare  trufi  for  payment  of  debts  and  legacies,  Ld.  C.  King  faid  it  migbtbc 
otherwif^,  and  the  legatees  mignt  then  have  a  right  to  be  paid  equally.  2  Wms's  Acp.  55a.  Trio. 
1729.  Iq  Cafe  of  Walker  v.  Meager. 

N.  B.  The  Editor  adds  a  fuetre,  whether  it  is  not  now  the  pradice,  in  cafe  of  a  tntft  fcr 
•  payment  of  debts  and  legacies^  to  preter  the  former?  and  refers, to  a  Vern.  248.  Gicafcs 
T.  Powcll. 

8.  A.  before  the  ftatute  againft  fraudulent  devifes,  devifeda 

freehold  ejiate  to  his  fecondfon  and  his  heirs,  fubjeA  to  the  payment 
of  debts  and  a  legacy  of  500 1.     And  the  queftion  being,  whe- 
ther the  debts  ftiould  be  preferred  to  the  legacy  ?  LA.  Harcourt 
faid  he  would  expound  the  teftator^s  meaning  to  be  what  it  ought 
to  be,  viz.  to  pay  his  debts  before  he  was  charitable  \  and  de- 
creed the  debts  to  be  firft  paid.     2  Wms's  Rep.  551.  cited  Axg- 
as  the  Cafe  of  Petre  v.  Bruen. 
s.  P.  Chan.       g.  A  mortgagee,  who  had  nothing  left  but  an  equity  of  re* 
Mid!,  ic.    demption  of  the  mortgaged  lands,  devifed  the  faid  equity  of  it- 
Car.   2.       demption  for  the  payment  of  his  debts  andfome  legacies  which 
Woaiften-     he  had  bequeathed  to  feveral  pcrfons  by  his  faid  will.      It  was 
LTng.~    ticcreed,  that  if  the  eftate  did  not  ftand  charged  with  the  debts 
which ff eat  before,  but  only  by  the  will,  in  fuch  cafe,  both  creditors  and le* 
fP)  pi.  a.    a'atees  (hall  come  infari  pajfu.     N,  Ch.  R,  ao2.  Pafch.  169a. 
"*''«•  Powel's  Cafe. 

Svi.  Cafes  10.  One  who  had  formerly  compounded  debts  rvitb  his  crediterSf 
in  ciun.  in  3,^^!  thereupon  was  rcieafed  by  them,  proving  afterwards  fortunate 
niir'^'al.'  i"  ^^^^  world,  made  his  will,  and  thereby  ^dw  feveral  legacies i 
J,  C.  and  among  othersj  to  fuch  of  his  creditors  as  had  compounded  Uf 

debts  -with  him  &c.    Ihe  Court  thought  that  by  the  releafe  the 

debts 


debts  became  extinft,  and  fo  thofe  compounding-creditors  le- 
gatees were  out  of  the  cafe  as  creditors,  and  muft  now  claim  as 
▼oluntary  leeatees,  and  could  have  no  other  title  thsm  to  the  le- 
pacies  in  fuch  manner  given  by  the  will,  and  not  to  be  preferred 
in  payment,  the  perfonai  eftate  not  being  fufficien^  to  pay  all. 
2  Wms's  Rep.  291, 293,  296.  Trin.  1725.  Coppin  r.  Coppin. 

(S)  fFbat  is  a  good  Devife^  or  good  Settlement  for  [  287  J 

Payment  of  Debts. 

1.  r\EED  in  truft  to  pay  debts,  tho*  the  creditors  are  not  parties,  ^«  «•  «»♦ 

^  and  no  certainty  of  debts  therein  appearing,  vet  is  eood  ™fc*lSfor 
againft  an  after  purchafor,  who  had  notice  of  this  truft.    2  C3ian.  per  Ld. 
Rep.  30.  2 1  Car.  2.  Langton  v.  Tracy.  ^-  ^'n^^jr 

M9*  HilL  adand  27  Car.  x.  Leech  ir.  Leech.— '[But  in  thif  cafe  nothing  i<  mentioned  of  nocke.] 

2.  A.feifed  of  land  in  fee-Jimple,  bequeathed  it  to  bis  executor  to 
pay  debts.  The  executor  has  no  eftate  of  freehold  j  for  if  he 
(hould,  it  muft  be  either  for  life,  which  might  foon  determine 
before  debts  paid,  or  in  fee-(imple,  which  would  carry  away  the 
land  from  the  heir  for  ever  \  when  perhaps  a  few  years  profit 
might  luffice  to  fatisfy  the  debts :  and  alfo  by  death  of  the  exe- 
cutor, the  land  {hould  defcend  to  his  heir,  and  not  to  go  to  his 
executor,  who  would  be  executor  of  A.  the  firft  teftator.  Weot* 
Off.  Execu.  253. 


(T)  What  fhall  be  liable  to  the  Payment,  or  (hall 

be  faid  charged. 

I.    "DEveiJton  after  an  ejtate  tail  (the  eftate  tail  being  determi- 
'^  ned  for  want  of  ifluc)  is  fubjefl  to  truftees  for  payment 
of  debts.     2  Chan.  Rep.  208.  32  Car.  2.  Bruce  v.  Gape. 

2.  /  nvill  all  my  debts  Jhall  be  paid  before  any  of  my  legacies  or 
gifts  herein  after  mentioned ;  and  then  devifed  feveral  pecuniary 
legacies ;  and  after,  in  the  fame  will,  devifed  lands  to  J.  S.  on 
condition  to  pay  a  certain  rent  to  J.  N.  and  other  lands  to  J.  S. 
on  condition  to  pay  5 1.  per  ann.  to  J.  D«  Quaere  if  thefe  lands 
are  by  the  will  fubje^ed  to  the  payment  of  the  teftator's  'debts, 
or  only  to  the  payment  of  the  particular  rents  thereunto  de- 
vifed ?  Per  Cur.  The  lands  arc  not  fubjeBed  to  the  payment  of 
feftator*s  debts.  '1  he  general  claufe  in  the  beginning  of  the 
will  (hall  be  intended  only  of  the  perfonai  eftate,  and  the  pecu- 
niary legacies  thereout  devifed.  Vern.  457.  Fafch.  1687. 
Eyles  V.  Cary. 

3.  A  perfonai  eftate  not  fpecifically  devifed  is  to  be  applied  to 
payment  of  debts,  and  tli^  rfal  ejlate  (hall  not  be  lubje£led 

theretoj 


187  payment    peculiars. 

thereto,  but  onVr  fuppUmentarilj.     2  Chan.  Rep.  382.  I  Jac.  2. 
Middleton  v.  Middleton. 

4.  A.  feifed  in  fee,  devifed  his  lands  to  B.  and  the  heirs  of  his 
body ;  and  fh  the  fame  will  d^Jirtd  B.  to  pi^y  all  his  debts.  Ld. 
C.  Jeffries  decreed  the  lands  (hould  ftand  charged  with  pay- 
ment cf  the  debts,  tho*  it  was  hut  a  kind  of  devlfefor  that  purpofi^ 
after  an  eftate  tail  \  and  affirmed  in  domo  proc.  N.  Ch.  R.  1 78. 
Mich.  1691.  cited  as  Pelham's  Cafe  in  the  Cafe  of  Webb  t. 
Sutton. — But  it  feems  that  a  defire  to  pay  a  tnomy  Ugacv  is  no 
charge  on  the  land.    Ibid. 

5.  A.  feifed  of  frethold  and  copyhold  land,  furrenders  to  the 
ufe  of  his  will ;  and  then  devifes  to  B.  all  his  goods^  chatties  and 
fjlates  luhatfoeverf  upon  condition  that  fhe  pay  his  debts  and  lega* 
cies,  and  makes  B.  executrix  and  dies,  leaving  C.  the  defendant 
his  fon  an  infant,  B.  dies  before  probate  ot  the  will.  On  a 
bill  by  the  creditors  for  the  fale  of  the  eftate,  the  perfonal  eilate 
being  deficient,  the  Court  thought  the  words,  with  other  circum- 
ftances  of  the  cafe,  would  pals  the  lands,  and  decreed  a  fale, 
and  tlie  heir  to  join  when  he  comes  of  age ;  but  ke  being  an  in* 

fanty  day  was  given  him  to  Jbew  caufgy  after  he  come&  of  age, 
Ch.  Prec.  37.  Mich.  1691.  Lumley  v.  May* 
[  288  ]  6.  If  a  man  devife  an  annuity  to  a  child  to  be  ifiuing  out  of 
certain  lands,  and  by  the  fame  will  he  devifes  the  fame  lands  for 
the  payment  of  his  debts  and  legacies ;  the  devife  of  the  an- 
nuity is  a  fubjtjling  charge  on  the  lands,  and  (hall  be  good.  This 
was  fo  held  N.  Ch.  R.  202.  Pafch.  1692.  in  Powell's  Cafe. 

[For  more  of  PaPtncnt  in  general,  fee  Cljarfff,  C«inWtion, 
Ci'U&cr^  ^Cial,  andother  proper  Titles.] 


Peculiattf. 


(A)  Tht  feveral  Sorts }  and  Pleadings. 

I.  TTHE  Court  of  Peculiars  is  that  which  dealeth  in  arlM 

parijhesy  lying  in  the  fever al  dioceffeSj  which  parijbes  are  «f» 
empt  from  the  jurifdiclion  of  the  hijkops  of 'thofe  diocefles,  and  an 
pectiiicrly  beknging  to  the  Archbifhop  of  Canterbury,  within  whofis 
province  there  are  C7  fuch  peculiars;  for  there  are  ceruin  pe» 
culiar  jurifdi£tions  belonging  to  fome  certain  pari{hes|the  inW 

bitantt 


hhjitM  whereof  are  exempt  fometimes  froih  the  archdeacons^ 
Biid  fome times  from  the  bifliop's  jurifdiftions.  Godolp.  Rep. 
119.  cap.  II.  f.  i6«  « 

2.  If  a  vaxajfe  Jued  out  of  his  diocefs ;  yet  if  it  be  within  his 
proper  peculiar,  it  is  not  within  the  ftat.  of  23  if.  8.  Per 
Coke.  Roll.  R.  329.  Hill.  13  Jac.  B»  R.  Moore  v.  Cockein  and 
Sanderfon.. 

3.  It  cannot  be  intended  peculiars  have  any  authority,  unlefs  '^«bifliop»t 
it  be  fiewn  \  but  the  archdeacon  is  oculus  epifcopi,  and  de  jure  \^  ^jJJiiJjS 
ordinario  he  is  to  commit  adminiftfation.  Cro.  J.  556.  Mich,  to  have  ju* 
17  Jac.  B.  R.  Chiberton  v.  Trudgeon.  rifdiaioo, 

'  "^  ^  »  bu^  the  aiU 

Ihority  of  a  peculiar  muft  be  fet  forth,  a  Mod.  65.  Hill.  27*18  Car.  2.  C.  B.  Diwtt  Y.  HtrrilKI« 

4.  Upon  a  declaration  in  prohibition,  and  the  pleading  to  it 
•  upon  demurreV,  2  qucftions  were  argued;  ift,  upon  the  remifit 

turiam  by  the  dean  of  Salifbury,  who  had  a  peculiar,  and  he 
made  letters  of  fequeft  to  the  dean  of  the  arches ;  upon  which  it 
was  objeAed,  diat  this  was  per  faltum,  and  that  he  ought  to 
have  made  his  requeft  to  the  immediate  ordinary,  and  H^.  i6« 
186.  and  Cro.  Car.  262  &c.  were  cited  for  this  purpofe,  but  non 
allocatur  \  for  tho'  this  is  true,  if  it  was  a  peculiar  of  an  arofa-* 
deacon  or  any  other  fubjeft  to  the  jurifdidlion  of  the  ordinary, 
that  then  the  objeflions  made,  and  the  cafes  cited  would  hold. 
JBut  to  this  Holt  Ch.  J.  faid,  that  there  are  three  forts  of  pecu« 
liars.    I.  The  firft,  which  is  when  archdeacon  &c.  have  a  pecu-* 
liar  iDithin  the  dtoceje  TLtiafubjeci  to  the  jurifdiSlion  of  the  ordinary^ 
Second,  when  one  has  a  peculiar  notfubjedi  to  the  ordinary^  but  to 
the  archhUhop*     And  the  third  is,  wjien  one  has  a  peculiar  fab« 
jed  neither  to  the  ordinary  nor  to  the  archbijhopy  as  there  are  fome* 
And  he  faid,  that  tho'  the  dean  of  Sarum  is  to  fome  purpofes  fub* 
je£l  to  the  jurifdi£kion  of  the  biihop,  yet  us  to  this  peculiar  it  is 
ail  one  as  if  it  was  in  a  ftranger ;  and  it  is  not  under  the  jurif* 
di<tlion  of  the  bifliop  of  Sariim,  more  than  of  the  bifhop  of  Lon- 
don ;  and  if  he  had  made  requeft  to  the  bifliop  of  Sarum,  and 
die  party  had  been  cited  upon  it,  fuch  citation  had  been  a  cita- 
tion out  of  his  diocefe  within  the  ftatutc  of  23  H.  8.  and  it  does  [  289  J 
not  appear  that  he  i$  within  the  jurifdiftion  of  the  bifhop  of 
Sarum ;  and  therefore  it  (hall  not  be  intended,  per  Holt  Ch.  J.     . 
Skin.  589.  Mich.  7  W.  3.  B.  R.  Johnfon  v.  Ley. 

5.  A  citation  was  in  the  confiftory  of  .  . .  .  •  .  and  a  prohi-  If apeculiar 
Intion   was  mov*d  upon  three  feveral  points  j   and  of  which  ^\f*^^^^l^ 
one  was,  that  the  faid  church  was  within  fuch  a  peculiar,  and  Xy&tf^,  thea 
confequently  not  within  the  jurifdiftion  of  the  confiftory  court,  he  cMnnot 
not  even  by  letters  of  requeft.     And  by  Holt  Ch.  J.  all  pecu-  ^J^^*  '^j^ 
liars  arc  not  inferior  to  the  ordinary  of  the  diocefe  in  which  they  hijhop^hat 
are  ;  and  fuch,  as  are  not,  cannot  tranfmit  any  caufc  to  the  or-  to  the  inu 
dinary,  and  fuch  tranfmitting  muft  alm/ays  be  to  the  immediate  fupe^  J?*^»*^  <>»• 
tier :  the  dean  and  chapter  of^  Salifbury  hav^  a  large  peculiar  al^h^lcoo 
within  the  limits  of  the  diocefe,  but  as  much  out  of  the  jurifdic-  or  commif- 
tfon  of  the  diocefe  of  Si  as  the  diocefe  of  London  is.   -The  pe-  f*|7»uft*©i 
Vox.  XVL  A  a  cuUar''^'"'*^*'* 


•S9  pmdKant.  pms. 

?•  if  die  enlht-Jtm/iKiHom  tfan  archJkoison  h  not  properlj  a  pectdhf)  fmt 
luili^u  ratter  a  fahrdinati  jurifdiaion.  Vid.  Hob.  185,  186.  and  the 
atertfisctto  rcmiffion  of  die  caufe  muft  be  to  that  jurifdidion,  to  which 
the  afcb*  the  appeal  would  lie>  in  cafe  the  caafe  had  not  been  remitted  v 
!/^I#  pecu'.  ^^  *  peculiar  prima  facie  is  to  be  underjlood  ofbim  that  has  ctHtrik^ 
Kar  be/r^v  notejufifdi&icn  with  the  ti/bcp :  and  therefore  what  fort  of  pecii- 
J^jdgenirat  Uar  this  18,  would  be  improper  to  determine  bpon  motion}  and 
/rMf4i//«r.  ^  T^^''  fwgg«ft*ott  were  righti  it  were  fit  for  a  prohibitton»  and 
dUnnyjuwif'  die  flMittcr  to  come  in  deMte  on  a  declaration  uicrein.  6  Mod. 
mahm        308.  Mich.  1  Ann.  B,  R.  Treil  v.  Edwards. 

(which  WIS  ^  ^ 

••minoa  in  the  cife  o^  nooal^ries  kech  bj  the  grants  of  Kin(^  and  Popes)  then  the  utm^  mmf  U 
rttutttd  to  the  Xitf*  M  appMlsmiift  be  aMb  in  fvch  cMes ;  and  fo.  it  is  mwrided  kj  dke  ftnime  of 
S5  H.1 8.  cap.  31.  Per  Hmrt  Ch.  ].  Hob.  186.  Jones  ▼.  Jones  '  ■  K  a  fentence  is  i^vcn  in 
a  pecttliar*  the  af  peel  is  le  dM  achbilhop,  and  not  to  the  biihop  of  the  diocele ;  which  proves  it 
It  bcofrJiMv^yWi^iaSrev.    ii  Med.  6.  Pafch.  %  hum  B.  R. 

IJor  more  of  )0enil{ar{(  in  |;eneral,  fee  (tSttUtOVi  an% 
jabmf nf  $(tratorS(j  i^ro|ibf  ttOn»  and  other  proper  Titles.] 


'''WP 


l^ecti 


(A)  Peerage. 


t.  tN  ancient  dme,  none  mieht  be  a  harpm  who  bad  not  13 
^  knights  fees^  and  he  that  had  fo  much  might  come  vfithoat 
norit  to  the  parliament  to  give  advice.  And  now  when  barons  have 
been  called  to  the  parliament  by  the  King^  or  created  b^  patent^ 
diey  are  barons  of  fome  place  and  feigmory  which  b  mtended 
great  command  and  revenne,  and  their  tenants  of  tbofe  ancient 
baronies  are  difcharged  of  contribution  to  the  wages  of  kmghis 
in  parliament^  becaufe  their  lords  fenre  for  them  in  parliament; 
and  Ld.  Chancellor  faid,  if  a  baron  nvafie  bis  efiate^  fo  diat  he 
is  not  able  to  fupport  the  degree,  the  Bans  may  degrade  him* 
Mo.  768.  Mich.  3  Jac.  in  the  Cafe  of  the  Comiteis  of 
Kutland. 

2.  Dignity  of  peerage  is  not  barrable  hj  fine.  Pari.  Cafes  ii« 
The  King  v.  Vifcount  Purbeck. 


(A.  a) 


t^ttt* 


S90 


I 


(A.  2)  His  Duty  and  PoWef, 

l.'T^HE  ftatutc  of  Marlcbridgc  52  H.  3.  cap.    10.  excujis 
"^    bijbops  and  peers  from  paying  Me9ulance  at  }he  taurn  unltfs 
tbelt  prefince  he  Jpedally  required  for  fome  canfe.    Vid.  2  Inft^ 
120,  121. 

2.  Upon  conftru£Hon  6f  ftatute  13  H.  4.  cap..  7«  with  the 
ftatute  of  17  R.  a*  8.  and  alfo  with  the  ftatute  of  2  H.  5.  8« 
it  has  been  hdd,  that  even  noblemen  are  bound  upoH  pain  offini 
and  impripmment^  upon,  re^lfonable  warning  to  attend, the  juJKcei 
in  execution  of  the  faddfiatute^  and  not  only  to  atrefi  rioters,  but 
even  to  condu£i  them  to  prifom  Hawk.  PI.  C.  161.  cap.  65. 
f.  20. 

3.  No  dttkei  earl  or  baron,  at  fnch,  have  any  greater  author 
rity  to  keep  the  peace  than  mere  private  perfoiifi.  2  Hawk.  Pl« 
C.  yi.  cap.'  8.  f.  li 

(B)  Attendance  in  Parliament* 

U  T  ORDS  Mordant  and  StUrton  were  fined  in  thei  Stat-  ^^'  '^'^^ 
*^  Chamber,  for  not  attending  thefirft  day  of  the  Parliament,  j,  n^  ^^^ 

having  been  fummon'd  under  the  Great  Seal,  vi2. 10,000  marks  foo  wr  fe. 

Mor£nt,  and  6000  marks  Sturton,  and  rcmtodcd  to  the  Tower  !^^*f  **^/  *^ 

of  Liondon  during  the  will  of  the  King,  ^dipatV/nm 

N.  B,  This  wa«  at  the  time  of  me  f  owder  Plot,  to  which  the  Par/ga. 

Acj  were  thought  to  be  privy*  ^"^  ^''** 

IN.  £•  The  excufe  of  Ld.  Stufton  (ot  his  not  coming  was^  Thg^titavem 

that  he  was  indebted  1 30/i  and  dar^d  not  come  to  Parliament*     M04  Standf.  PU 

780*  3  June,  4  Jac.  Ld.  Sturton  and  Mordant's  Cafe.  ^li-Hawk, 

Flk  C.  59.  cap.  aa.  f.  %m 

(C)  Privilege. 

1»  Jtfeigk  Chart,       IpNafts,  That  Earls  and  Batons  fhalt  he 
p  H.  3.  cap,  14*  ^^  amercedy   but  by  their  equals,  and  cftet 

the  quantity  of  their  trefpafs. 

«*   Capias  does  not  lie  againft  an  *  abbot  nor  a  hifbop,  thtf  he  *^*  ^'  ?^*^ 

It  returtid  nihil  in  the  frft  county,  and  is  returned  nihil  upon  a  \^  h/s!^. 

tefiatum  in  a  foreign  county  alfo  ;  and  the  fame  law  of  a  \lord  of  — +S#  P. 

parliansent.   Br.  Exigent,  pL  3.  cites  27  H.  8.  22.  dl^aeH** 

g^  j,^^^Sue  if  rf/cotft  be  returned  upon  a  iord  of  parliamenty  capias  Xx^t  fortht  contem ft,  Br.  Ezigcntf 


1^^   ^f,  for  f^ruteding  in  a  caufc  againfi  the  King*s  writ  oi prohthitiw^  or  far  dif obeying  otbtr  wrlit 
■•hirclB  U^^  Xiog'i  prerogauve  or  the  liberty  of  the  fubje^  are  nearly  conceiosd  \  but  it  feem» 


•*^"'*  A.»  dM» 


2>?t 


peer. 


dear,  that  it  is  a  eerUiii  fMenl  rule,  fhat  a  peer  is  puntfiiableia  thW mooter  ^MMlxt»tm 
ail  wriu  wbatfocTer ;  and  it  feenu  certain,  that  no  peer  is  liable  to  an  attachment  for  not  4r^/r«ry 
i/ig  Ml  ajarrvi  therefore  it  feems,  that  what  is  faid  in  fome  books  in  general,  that  an  attacnmeiif 
lies  againft  peers  for  contempts^  ought  to  be  underftood  of  fuch  only  as  vn  tf  an  tnorwioits  mstsret 
as  thofe  above  mentioned,  and  others  of  the  fame  kind,  about  which  it  ii  difficult  to  lay  dowiti  as/ 
certain particdar  rules.    2  Hawk.  PI.  C.  I52.cap.  22.  f.  33. 

£  ^9^  ]  3'  "^"^  upon  recovery  dgainfla  bijhopy  a  man  Ihall  have  elegit} 
fzigentdoes  and  tiot  Ca.  Sa.  But  exigen't  lies  againfl  a  lord  of  parliament^ 
"a?nft  «*'     "^  ^^  ^^  ^^  certified  lord  ofparliamenU    Ibid. 

ear  If  duke^  i£rMiH9r  c^untefi.     Ibid.  pi.  37.  cites  14  H.  6.  2. 

4.  And  day  of  grace  ihall  not  be  gWen  againft  a  lord  of  par«* 
liament.  Ibid. 

5<  And  ior4  of  parliament  (hall  not  Be  /worn  in  an  inquejl* 
Ibid. 

6.  And  where  a  lord  of  parliament  or  baron  is  at  ijfue^  he 
*         Jball  have  i  or  1  or  more  knights  of  bis  inque/i^  or  otherwlfe  the 

array  (hall  be  qua(h'd.  Ibid. 

7.  Noy  attorney-general  in  leftura  Mr.  Atkins,  itfjl.  held 
that  baron  or  earl  ought  to  appear  at  thefejfions  oftheforejly  and 
that  no  immunity  by  common  or  (latute  law  privileges  him  f 
and  the  reafon  is,  oecaufe  it  is  fuit  real,  of  which  no  fubjeft 
ihall  be  difcharged,  and  the  fiatute  of  Marlebridge  mentions  only 
tourne  ofjheriff^  and  it  (hall  not  be  intended  for  foreft.  D.  314. 
b.  marg.  pi.  98. 

8.  Roll.  Ch.  J.  faid  it  is  queftionable  whether  a  countefs  hy 
fatent  only  for  her  life  be  priviledgcd  from  arreits  or  no.     Sti. 

234.  Mich.    1650.  Countefs  of  River's  Cafe. ^Ibid.   254. 

S.  C.  Hill.  1650.  Held  not  allowable  \  but  adjornatur. 

*  ?*^*^^        9.  Peerage  is  no  privilege  for  taking  an  orphan  contrary  to 
tiaado.*'  *'  ^^^^  cuftom  of  thc  citv  of  London,    And  in  *  Horn,  repleguindm 

where  he  retains  the  Dody,  he  (hall  be  committed.     Lev.  163. 

Pafch.  17  Qar.  2.  B.  R.  Wilkinfon  v.  Bolton. 

10.  A  bill  of  Middlefex  was  iiTued  out  of  B.  R.  by  an 
attorney  of  the  Court  againft  the  countefs  of  H.  which  was 
difcharged  by  fuperfedeas  without  pleading ;  becaufe  it  appeared 
by  the  record,  that  (he  was  a  peerefs^  and  the  attorney  was 
committed  for  fuing  out  the  procefs.  Vent.  298.  Tnn.  28 
Car.  2.  Anon. 

1 1 .  Wido'ws  of  peers  are  to  have  the  priviledge  *of  peers  ntd  tm 
he  arrefted ;  but  as  to  privilege  of  parliament,  it  was  deter- 
mined both  ways  in  1676.  See  2  Chan.  Cafes.  224.  Anon. 

A  fwr  12.  In  ejeEiment  a  fpecial  verdi£t  was  found  on  a  trial  at  \iiKt^ 

brcugbt  3njj  thereupon  judgment  for  the  defendant^  and  cofls  taxed  ;  and 
gainft  r»me*  ^^^^^*  affidavit  of  the  demand  of  tne  cofts,  a  motion  was  made 
ofhisic-  for  an  attachment  againft  the  dutchefs  fthc  duke  being  dead  )^ 
"*"^i  J"*^  (he  being  one  of  the  leflTors,  for  non-payment  of  the  cofls  j  and  it 
tria*  at  bar.  ^^'^^  allcdgcd,  that  if  the  Court  did  not  grant  it,  the  defendant 
'ihe dejttt'  would  bc  remedilcfs  ;  for  tho'  in  other  cafes  a  diftringas  iilbes 
^LTi^'^  againft  peers,  ycl  in  this  cafe  no  procefs  can  go  but  an  attache 
a  pcM^r  aud'  Q^ent.    Cut  thc  Court  refufed  to  grant  aa  attachment  againft 


I^ttv* 
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tlic  pcrfon  of  the  dutchcfs,  but  ordered  her  to  fhev)  caufe  nvh  ««  confe^ttcnt- 
^ttaeifnenff  ^s  to  her  goods  and  chattels^  Jbould  ndt  be  timed  i  ]lg^^\i 
w^Kich  rule  was  afterwards  made  abfolute.     Rep.  of  Prad.  thtferdia 
b  C.  B.  7.  8.  Hill  12.  Ann.  17 13.  Thoroby,  on  the  demife  of  aotiM  be  t- 
the  Duke  and  Dutchefs  of  Hamilton  v.  Fleetwood.  S/]?r  hTj,. 

ligtdto  make  fume  reffon^ble  perfrn  bit  iejfee^  orotherwi/e  would  "waive  bhprivilegt.  But  the  Court 
rejeded  the  motion ;  for  if  the  plaiatiff  was  worth  nothiog,  he  could  not  be  comp^U'd  to  do  fo ; 
aiiid  it  would  be  uoreafo&able  that  his  peerage  Ihould  be  a  lofs  to  him,  fince  every  ftibje^  hat  a 
rigfat  by  birth  to  fue  in  the  King's  Courti  where  no  diltiadion  is  to  be  made  of  per^MU.  S  Mod. 
;OrMick.  7  Cto,  1721.     lA.  Coniugiby's  Cafe. 

13.  A  peer,  or  lord  of  parliament,  cannot  he  anapptovtr\ 
fcr  it  is  againft  Magna  Charta  for  him  to  pray  a  coroner,  3 
Inft.  129.  cap.  56.  2  Hawic  PI.  €•  205.  cap.  24.  f.  3. 

(D)  Proceedings  at  Law^  and  in  Equity^  Le^cj! 

1.  TN  debt  and  irefpafj  againft  a  lord  or  a  peer,  capias  docs  not  Br.  Con- 
^  lie;  contra  upon  contempt,     Br.  Replevin,  pi.   19.  cites  ^^."S^l'*' 

II  H.  4.  15.  s!c. — 

Br.  Procefs*  pi*  35.  cites  S.  C. 

2.  An  attachment  (was  granted)  againft  the  Lord  Cromwell,  '^!^J*'5f  *' 
Toth,  76.  cites  14  Eliz.  Tavemor's  Lafe.  L^Pa««B. 

Toth.  7^. 
cites  June,  37  Elig.      ■  So  aa  attachment  (was  granted)  a^inft  the  Lord  ^yUaf«  at  the  motion 
of  the  C^uatefsof  Warwick.     Toth.  76.  cites  June,  37  Eliz. 

A  poer  of  the  realm  appeared  to  a  btil  in  Cianceryt  but  did  not  anfwer ;  it  was  faid,  that  for- 
loeily  an  attachment  lay,  but  now,  by  order  of  the  pari iameatt  t»  procejk  lietbmtfeftte^rmtiom. 
Comb.  62.  Odobcr29,  i6S7.  in  Chancery.  Anon. 

3.  In  cafe  of  goods  of  a  peer  taken  on  z  foreign  attachment^  and 
removal  of  the  caufe  into  C.  B.  he  muji  findbail^  and  the  bail 
ihall  be  liable  to  pay  the  condemnation.  And  for  execution 
on  a  Stat.  Staple  Merchant,  on  the  Stat.,  pf  A&on  Burnel,  or 
on  the  Stat,  of  23  H.  8.  the  body  of  a  baron  fhali  be  taken  m 
execution  y  for  by  thefe  ftatutes  fuch  perfoos  were  not  exempted* 
2  Le.  173.  pi.  209.  Trio.  29  £liz.  C  B.  Harris  v.  Lord 
Mounfjoy. 

4.  It  was  held  that  a  nobleman  (hall  be  bound  wth  his  bail 
in  a  recognimavce  to  render  his  body  ;  and  that  upon  the  Stat,  of 
f  3  £r  I.  if  he  hath  not  goods  or  lands,  his  body  (hall  be  taken 
in  execution  j  for  the  law  in  fuch  cafe  excepts  only  clerks, 
4Le.  6,  29.  Eliz.  in  C.  B.  Anon. 

5.  If  a  bitl  in  Chancery  be  exhibited  againft  a  peer,  the  courfc 
is  firft  for  my  Lord  Keeper  to  write  a  letter  to  him  5  and  if 
he  doth  not  anfwer,  then  a  fubpaena  j  then  an  order  to  (hew 
caufe  why  a  fequeftration  fliould  not  go  *,  and  if  he  ftill  (lands 
out,  then  a  fequeftration.  fiecaufe  there  can  be  no  procefs 
of  contempt  againft  his  perfon,   a  Vent.  342.  Mich.  22  Car.  2. 

^noa* 

^.  If|  during  the  time  of  priwledge,  you  wa»l  to  proceed  im- 

Aa^  ,  mediately 


^9*  IPeet* 

medtately  agatnft  a  privileged  perron,  you  muft  either  get  him 
fd  agree  to  waive  his  trivi/ege,  which  in  moft  cafes  (if  ne  be  a 
inan  of  lionour  &c.)  ne  will  not  refufe  ;  or  you  mzj  petition  thi 
Houfe  where  he  fits,  that  he  may  do  fo,  and  then  he  feldom 
refttfes  it ;  or  if  be  doe$,  the  Houfe,  if  it  fee  caufe,  will 
prder  him  to' waive  his  privilege.     Curf.  Cane.  499.  cap.  18. 

7.  Note,  If  the  waiver  of  privilege  be  of  his  own  generoGt|ri 
tft  a  voluntary  a£l,  it  is  neceflary  that  you  have  it  made  under 
bis,  or  bisfoiicitor^s  handy  for  your  indemnity }  for  parol  waiver| 
in  fuch  cafe,  will  not  be  fufficient.     Curf.  Cane.  499.  cap.  18* 

8.  It  is  faid,  if  a  truftee  be  made  a  defendant  here,  he  (hall 
not  have  privilege,  though  he  be  a  member  of  parliament, 
<^»re.    Curf.  Cane.  499.  cap.*  18.^ 

9.  Difhrittgas  is  the  firft  procefs  againft  a  peer  on  an  infomw 
'     atioh  for  an  intnt/ion  on  the  King's  lands,  or  for  a  trover  and 

eonverfion  of  the  King^s  goods.  2  ^awk.  PL  C*  7.^^*  cap.  27, 
f.  12.  cit^s  Qo.  Ent.  387. 

C  ?93  1  (E)  Sworn*     In  what  CafeSt 

I.  TN  the  pleas  of  parliament,  18  £•  i.  between  the  Earl  of 
^  Gloucbstee  and  Earl  of  Hereford,  John  de  Hailing  a 
baron,  upon  |ong  debate  whether  he  ought  to  be  fworn  becauf<; 
he  was  a  peer* of  the  realm,  it  was  refolved,  that  he  ought  to 
lay  his  hand  to  the  book.  The  like  was  refblv'd  |o  Car.  v^ 
B.  R.  by  the  Court  wher^  the  Lord  Dorfet's  teftimony  wa^ 
requifite.    See  D.  3^4.  b.  marg.  pi.  98. 

2.  A  bill  was  againft  a  peercfs  to  difcover  deedsy  (he  anfwcr$ 

on  her  honour  and  confefTes  de^ds.    She  (hall  produce  them 

only  upon  her  honour  and  not  on  oath.     Ch,  Prcc.  92.  Pafch. 

1699.  Duke  of  Hamilton  v.  Lady  Gerrard. 

This  priri-        3.  Where  a  peer  is  to  anfwer  to  a  bill^  his  anfwer  put  in  on 

^S^^JXi     ^  honomr  is  fufficient ;  but  where  a  peer  is  to  anfwer  interroga^. 

an  anfwer.    totnesy  to  make  an  affidavit,  or  be  examinM  as  a  ^witnefs,  he 

Wmt'fRcp.  muft  ieon  Of  oathy^ftT  Harcourt  Ld.  Keeper.  2  aSalk.  513.  iq 

lv'Js!%.  ^^^'  ^'^^  ^^^"^  ^^^^*  ^-  ^^-  Sturton* 

(tofcs  bttwecu  fUty  wni  partj  a  peer  that  it  m  %oitmefi  myfi  htfivmrn.  t  Mo^.  99.  Trin.  iS  Car.  x« 

C.  B.  En)  oC  Shaftibuiy  v.   Ld.  Digby r5  Keb.  6^1.  S.  C. If  be  is  not  fworn, 

^i^uifecftf  he  hys  it  no  evidence.    But  he  cannot  be  compelled  to  be  fworn ;  per  loc  Cur.  Frcea, 
Sep.  ^at^  413.  F#i(*.  167^.  S.  p. 

(F)  Degraded^ 

8.  C,  cited    i.OEORGE  Nevill,  Duke  of   Bedfordy  was  degraded   by 

^  clf^'  .  '^^^^  ^^  .^  ^^  ^^  parliament,  i6  June,  17  Ed.  4^ 
4.  in  Cafe  of  wWch  ad,  reciting  the  making  of  the  laid  Sir  George  dukc^ 
the  King  v,  doth  cxprefs  the  caufe  of  his  degradation,  in  thefc  words  rii* 
^^^      4^  forafmucb  (t[  it  $4  ^ly known,  tfy^t  the  Jiu4.  George  hati 


i 
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mif  nor  ly  inbfritattti  ffmj  have  mny  livelyhood  to  fi^pofi  Sii  Jmd 
name  J  ifiate  and  dignity y  or  any  name  vf  efiaie  g  and  nftrntlllTt 
it  is  fo  fecn,  that  when  any  lord  is  called  to  high  cftate^  and 
hadi  hot  convenient  livelyhood  to  fupport  the  fame  dignitr^  k 
iodacoth  great  poverty  and  indigence,  and  caufcth  often-tunea 
great  extortion,  embracery  and  maintenance  to  be  had,  to  the 

freat  trouble  of  all  fuch   countries  where  fuch  dtate  ihall 
appen  to  be.    Wherefore  the  King,  by  advice  of  .hit  Lords 
Spiritual  and  Temporal,  and  by  the  Commons  in  this  pinefen^ 
parliafnent  afiembled,   and   by  the   authority  of  the   ^me^ 
ordainethj  eftablilheth  and  ena£leth,  that  from  henceforth  the 
fame  creation  and  making  of  the  faid  duke,  and  all  the  namea 
of  dignity  given  to  the  faid  Qeorge,  or  to  John  Nevil  bis 
father,  be  from  henceforth  void  and  of  none  tSc£k  &e.  Itt 
which  aft  thefc  things  are  to  be  obferved.    Firft,  Thataltbeagb  ••  ^ 
the  duke  bad  not  anypojptffiom  to  fupport  his  dignity  ^  yet  his  dignity  C€Ut^  bsc  be  Jc- 
nol  he  taken  from  him  without  an  *  aSf  of  parliament.  Second,  The  v*^^  but 
tnconvemencies  do  appear ^  where  a  great  Jlate  and  dimity  is,  and  no  ^  **'^'j/*^ 
ftveiybood  to  maintain  V/.     Third,  //  is  a  good  reafon  to  take  owm  p^rliamnu 
fuch  dignity  by  aB  of  parliament ^  and  therefore  the  faid  aB  of  the  »»  Mod.  $& 
28 /f.  z/fhall  he  expounded^  according  to  tie  general  words  tf  the  J^  ^J^* 
tvnV,  to  take  away  fuch  inconvenience.     I2  Rep.    Xo6|  lotj*  in  ^iiw\. 
the  Earl  of  Shrewfbury's  Cafe.  lgJmm]au 

(G)  Pteadingi.  £^94  1* 

!•  T  F  a  man  be  to  plead  his  peerage,  it  is  not  mcejary  to  have 
*  a  writf  or  to  fay  that  he  is  unus  parium  regnip  D9t  to  plead 
the  laters  patents  or  writ  of  fummons  of  his  anceftor,  and  flieir 
tliat  he  fat  in  parliament,  and  derive  his  pedime  from  fuch 
apccftor.  But  a  bi/fjop  who  is  feifed  of  nis  barony  in  jttr$ 
eGclefia^  and  is  not  noble  in  his  Uoodf  he  ought  to  plead  thst 
ht  is  ufius  parium  re^ni  &c.  Skin.  531*  Trin.  6  W*  ft  M« 
&.  R.  in  Cafe  of  the  King  and  the  Earl  of  Banbury. 

(H)   Tr/tf/  tf  Peers  and  PeerdTes*    By  whom.    In 

\f^at  Cafes  per  Pares. 

I*   TN appeal  againft  a  lord,  pear  of  tbe  realm,  htjhall  not  he  Br.  Api«ai, 
•*  trfd  by  his  peers,  but  as  a  common  perfm  fhall  be,  and  fo  ^-^7>  ntct 
it  was  adjudged  before  Fortefeue  againft  the  Lord  Grey  of  bV.  Trmi» 
Codner.     But  upon  indiSlment  ofjokny^  or  of  treafrn^  he  (hall  be  pl->oi«  <"  »< 
try'd  by  his  peers  \  for  this  is  me  fuit  of  the  King.  Br»  Corone^  ||  ^Xad 

pi.   15a.  cites  10  £.  4.  6*  foitwu 

dane  ia  ibt 
Lor 9  Dacha's  Ca«c»  ||  H.  S.  irho  wit  1miis*4  Ibrlblaiiyt  ferthfticsth  of  a  mm  who  was  found 
in  b;i  company  at  a  hunting  in   SuiTci.     Br.  Trial,  pi.  14a.  cites  33  H.  S.  ■■  Thcio  i«  a 

diircrltCy  between  an  appeal  and  an  iodi^hncnt ;  for  a^t^l  receives  certain  trial,  which  imtietmemt 
9ttu£c%t  tiz.  in  appeal  trial  by  Smnit  ii  allowfti,  where  ia  iodidmant  it  if  not  allowed.  Alio  in 
imi^infnt  of  ttca^a  or  Moiyy  ^aioft  t  peer  of  the  rralnii  the  trisl  ti  hy  hlsfon^f  wluch  manner 

Aa4  of 
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of  trial  in  tpped  h  M^-gnntable.    By  which  ituppem  that  thii  trial  If  peen  it  the  prnper  trht 
which  belooga^  spctrof  the  realmi  when  upon  indidtinent  of  treafon  or  felooj  he  has  pleaded  Not 

gttilty.     Staunf.  PI.  C   1^3.  cap.  i. In  a  frgtmunire  he  ihall  be  try'd  by  freeholders*  not* 

withftanding  it  is  at  the  King's  fait.     And  fo  in  appeal  at  the  fuitof  the  party  for  petit  treafoot 
marder*  robbery* ^or  other  felony.     3  Inft.  30  .  For  the  appeal  cannot  be  broaght  before  thft 

t,ord  High  Stewacd  of  England*  who  is  the  only  Jadge  of  noblemen  in  cafe  of  treafon  or  felony* 

ft  Inft.  49— ^And  aUb  it  is  not  within  Magna  Charta*  cap.  29.  which  extends  only  to  thft 

King's  fuit.     Ibid. 

At  the  common  law  in  thefe  four  cafes  only  a  peer  (hall  be  try* d  by  bit  petrs%  vis.  in  trcafoo« 
felony*  mifprifion  oft  tr^.albn)  and  mifprifion  of  felony ;  and  the  ftatute  law  which  gires  fuch  uial* 
having  reference  unto  the(e  or  to  other  offences  made  treafon  or  felony,  his  trial  -by  his  peers  (hall 
|)e  at  before.  But  in  cafe  of  a  pr^emuMire^  the  fame  being  only  in  effea  a  contempt,  no  trial  in  thi^ 
ihall  be  of  a  peer  by  hit  peers  j  per  Fleming  Ch.  J.  i  Bulf.  198,  PaTch.  10  Jac.  the  King  ▼.  Ld. 
V.aux. 

♦  %  Hawk-  2.  TTtis  manner  of  trial  is  given^  as  it  feems^  iy  the  ftatute  of 
Fl.  C.  4^  J-  Magna  Charta^  cap.  29.  which  is  in  this  manner.  Nullus  liher 
1?' cites  the  homo  capiatur^  vel  imprijbnetur^  aut  dijfeiftetur  de  libera  tenemento 
fame  ftatute,  yZ/^  vel  llbejrtatibus  veL  Itberis  confuetudinibus  fuUy  aut  utlagetur,  aut 
andinf.li-  fxuletur^  aut  aliquo  modo  dejlruatur^  necfupereum  ibimuSj  necfuper 
Srieantfays,  ^um  mittemuSy  nifi  per  legale  judicium  parium  Juorum^  vel  per  legem, 
it  feems  a-  terra.  ^NuUi  vendemus^  nulli  negabimus  aut  differemus  ju/Htiam  vet 
g««<l  ^^*ji  r^<^i»»  In  this  ftatute  there  is  this  word  (homo)  which  includes  as 
Kl^"con-  ^^^^  ^^^^  *s  female,  and  yet  it  has  been  intended  of  males  only, 
fort*  and  ai-  as  appears  by  Tkjlatute  made  anno  *  20  i/.  6.  cap.  9.  the  letter 
fo  a  Queen-  Qf  ^hich  is  thus.  Whereas  it  is  contained  in  the  Great  Charter 
wheSerflie  omong  others  in  the  form  following  t  Nullus  liber  homo  capiat ur^ 
continue  aut  imprifonetur ^  aut  dijfeifietur  de  libero  tenemento  fuoy  aut  libera' 
/ole  after  ^  tatibt^s  fuisy  aut  liberis  confuetudinibus  fuis^  aut  utlagetur^  aut 
death  or  *  ^^f^l^^ur^  aut  aliquo  modo  de/lruatur,  nee  fuper  eum  mitiemuSm 
take  a  fe-  necfu^er  eum  ibimtir,  ni/i  per  legale  judicium  parium  fuorum  vcl 
cond  huf-  pcrjegem  terr^t.  In  which  fat  ute  there  is  no  mention  hnv  femes, 
hc"oeer  or  tlames  of  great  ejlatCy  by  reafon  of  their  barons^  peers  of  the  land^ 
commoner;  coverts  or fclcy  v!zy  dutchcfTcs,  countcflcs  or  baronelfes, /i^j// 3/ 
and  aWb  all  ^//j|  fj  afifwer^  or  before  ivhat  Jiid^res  they  /hall  be  jud^dy  upon 
Jirth  whe-  V}^\^"^^^^^  °f  treafons  or  felonies  by  them  committed ;  for  which 
Aer  they  be  caufe  there  is  a  doubt  in  laiVy  before  whom  and  by  'whom  fucb 
fole*  or  dames  fo  indited  fhall  be  put  zo  anfwer  and  be  judged.  Our  Lord 
I  ^95  J  the  King  willing  fo  oufl  fuch  ambiguities  and  doubts  has  declare Jl 
©eertOT*^  h  ^^^  authority  aforefaidy  that  fuch  dames  fo  indiSedy  or  after  to  be 
commoners,  indicted  of  any  treafon  or  felony  by  them  done  or  after  to  be  dom, 
and  aifo  all  fhough  they  are  covert  of  baron  or  folcy  that  they  thereof  are  ffut  ib 
Mffes  or  ^y^*'^  and  put  to  anfwer y  and  adjudge^  before  fuch  judges  and  peers 
▼ifcoun-  of  the  realm  as  peers  of  the  realm  fhould  be,  if  they  were  indited 
•eft»»  afe  CT  impeached  of  fuch  treafons  or  feloniM  doncy  or  after  to  he  d^ne^ 
attiaJby**  ^^^  in  fuch  manner  and  firm,  and  in  no  other.  But  none  of  thofc 
the  peers*  ftatutes  haye  been  put  in  ufe  to  extend  to  a  f  bl/bop  or  an  abbot^ 
tho'noneof  though  thcy  have  the  name  of  the  lord  of  parliament  ^  ioi 

preMymcn-  ^^7  ^^^^  ''^^  ^^^  ^^'"^  ^-f  bifliop  or  abbot  ratione  nobUitatis% 
tioned  in  but  ratione  officii ;  nor  have  place  in  parliament  in  refpe£^  of 
?»i»^^»  *>'  their  nobility,  but  in  rcfped  of  their  poilbilions  viz.  the  ancient 
Charu^ut  ^^^^^^^  anne^^d  to  their  dignities.  And  according  to  this  there 
it  is  agreed,  are  divcrfe  precedents,  of  which  the  one  was  in  the  time  of 
that  a  peer.  H.  8.  aud  f«c  \^.  \Q  £•  4.6.  that  ottc  of  thc  peers  indiftcd 

eft  bj  mar-  .  "  "r  .       r  ^ 
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ef  treafon  or  felony,  foay  if  the  KingpUafes  he  arraigned  tliereof  ««f«  i<f» 
in  parliament^  and  then  the  Lords  Spiritual  Jhall  nuute  a  procura^  Jf'jnJJJ^ 
tor  for  then^^  inafmuch  as  by  the  canonical  law  they  tbemfelves  acommooes. 
ouzht  not  to  condemn  any  to  death.     And  tit.  Corone,  in  Fitzh.  P.  +  A  bUfaop 
3  E.  3.  P.  161.  the  feisHOP  OF  Winchester  was  arraign'd  in  "*JSm^ 
B.  R.  becaufe  he  came  to  the  parliament  by  fummons,  and  and  (hall  be 
departed  without  licence.    Shard  faid,  that  a  parliament  is  tried  by  hii 
aflembl^d  for  the  profit  of  the  King  and  of  his  people,  then  J^^'JJSI^ 
when  one  of  the  peers  does  not  come,  or  departs  without  of  a  crime. 
leare,  this  is  a  trelpafs  as  well  to  the  Peers  as  to  the  King ;  B*"-  TriaU 
and  of  things  touching  parliament,  they  {hall  be  judg*d  in  par-  Jjiet^FftilL 
liament,  judgment  if  you   will  'take  conufance  here,  which  Challenge. 
is  a  place  morebafe.     Scrope  faid,  thofe  who  are  judges  in  i»5-.  B«« 
parliament  are  judges  of  their  peers.     But  the  Kine;  has  not  a  the'Bmfo^ 
,  peer  in  his  own  land,  by  which  he  ought  not  by  them  to  be  or  Rockss. 
judged,  nor  elfewhere  make  his  fuic  againft  him  who  trefpafles  ''^^  ^as 
againft  him  but  there  where  it  pleafes  him,  by  which  &c.  ^^g'jj^^^ 
And  note,  that  this  trial  by  the  peers  hold's  place  alfo' where  the  time  of 
one  of  the  peers  of  the  realm  is  indiBed  only  of  mifprifon  of  H-  8.  Ibii. 
ireafon  or  felony^  in  which  trial  the  fame  form  is  to  be  obferved,  tT  *^^T^ 
as  ihall  bie  where  any  peer  is  indifted  of  treafon  or  felony,  and  cap.  44.  L 
arraigned  thereof.  *  Staunf.  PI.  C.  lib.  3.  i  C2.  b.  i  C3.  cap.  i.      xa.  in  «hc 

^       ^  ^^        *  Notes  in  the 

waapxk  (b)  fayty  In  T'itzfa.  Corone  161.  it  fcems  admitted*  that  a  bifliop  (hall  be  tried  by  his  peen  ia 
cafes  proper  for  fuch  trials.  But  as  to  the  Note  out  of  Fiuh.  Challenge  1 15.  the  Serjeant  fays  it  it 
miftaken  ;  for  that  no  fuch  opinion  is  holden  there. — And  there  f.  12.  cites  Staunf.  151.  &3  Inft. 
3«.  that  thofe  who  arc  lords  of  parliament,  not  in  refpe^t  of  their  nobility*  butof  their  baronies 
which  they  held  of  the  Crown*  as  *biihops  now  do,  and  fome  abboti  and  priors  did  formerly,  ate 
not  within  the  intent  of  Magna  Charta,  to  be  tried  by  the  peers.  And  Seldea  feems  clear,  that 
(his  is  ^e  only  privilege  which  biihops  have  not  in  common  with  other  peers.  And  thofe,  whs 
feem  moft  for  the  contrary  opinion,  admit  that  the  law  hath  been  generally  fo  taken.  Neither  do 
(hey  produce  any  precedent  where  a  biftiop  or  abbot  has  been  tried  by  the  peers  upon  a  commilfion  3 
hot  on  the  contrary  admit  that  there  are  two  precedents  of  their  being  tried  by  the  country.  AnA 
it  is  fuA  by  others,  that  there  are  diverfe  precedents  of  this  kind ;  yet  Selden  with  his  utmcft 
ililigence,  feems  able  to  produce  but  two,  which  clearly  and  fully  come  up  to  his  point,  via.  thofe 
of  ArchbiOiop  Cranmer  and  >Biihop  Fi(her.  However,  it  feems  to  be  agreed,  that  while  the 
parliament  is  fitting*  a  bifhop  (ball  be  tried  by  the  peen. jj  fir.  Corone,  pi.  152.  cites  S.  C« 

3.  Jlfo  this  trial  by  the  peers  is  given  in  cafe  of  indiSiment 
ppon  the  (latute,  for  Jpeaking  of  feditious  netvsy  rumours  or  tales 
of  the  King  or  ^eetiy  as  appears  by  the  letter  of  the  ftatute 
made  anno  i  ^  2  P.  8c  M.  cap.  3.     Staunf.  PI.  C.  153.  b. 

4.  ^nd  note,  that  in  every  cafe  or  cafes  oi  treafon  or  felony 
ne%L*ly  made  by  flatute,  the  lords  ihall  have  thejr  trial  by  their 
peers,  notwithftanding  that  the  ftatute  does  not  provide  for* 
it  by  exprefs  words  ;  fo  that  the  provifo  infcrted  by  the  lords 
in  every  new  ftatute,  which  makes  treafon  or  felony,  feems 
only  furplufage.     Ibid, 

5.  And  note,    that  the    number  oi  peers   who  are  to  try 
.  every  lord  is  twelve,  and  more  as  the  King  pleafes,  but  not  left 

^an  the  number  of  twelve,  as  common  experience  informs  us* 
Ibid. 

6.  And  note,  tbat  by  the  ftatute  made  anno  33  H.  8.  cap.  [  296  j 
23*  //  u  ordained^  that  thf  ^ing  may  award  commiffm  t^  hear  aftd 
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determine  trenfon  or  murder,  in  another  county  than  where tii  irum 
Jon  or  murder   was  perpetrated  and  done:  In  which  ftatute  thcf  6 
is  a  provifo  for  the  lords  to  be  tried  by  their  peers)  and  fuob 
A  provifo  is  in  the  ftatute  made  anno  35  H.  8.  cap.  2.  cmh 
.    cernkig  treafons  done  out  of  the  xcalm  $  which  provifoes  in 
thofe  ft;;tutcs  are  neceilary,  in  as  much  as  thofe  itatutes  are 
out  of  the  courfe  of  the  common  law ;  and  fee  the  ftatnte 
made  anno  33  H.  8.  cap.  20.  for  trial  by  the  peers  in  caies  of 
lunacy  which  is  come  to  him  who  has  committed  treaibiiy  bul 
this  ftatute  feems  to  be  abrogated  by  the  ftatttte  made  anno 
I  Sif  2  P.  ^  M.  5  and  fee  the  ftatute  of  anno  33  H.  8.  I2.  con- 
cerning   trcafonS)    murders,   or   manflaughters,    perpetrated 
nvithin  the  verge^  where  there  is  a  provifo  mo  for  the  peers  to 
have  their  trial  as  they  have  had  before  the  faid    ftatute. 
Staunf.  PI.  C.  153.  &c.  cap.  i. 
ftH<«^.^-      7.  I  E.  6.  cap.  12.  /  15.  ena£ls,  That  tf  any  lord  efparUa^ 
L.^fV?'^    fw^«/,  or  peer  of  the  realm  be  indHted  cf  any  of  the  offences  limuted 
fhefeiicaiit  in  this  oBy  they  [ball  have  their  trial  \y  toetr  peers. 

fty^i  he 

uket  it  to  be  agre«d»  thtt  he  hat  a  right  to  be  ib  tried  apon  an  indiftineBt  of  trea(<Mi  ar  fchioyp 
whether  foch  treafon  or  felony  be  ma^  fach  by  the  commoa  law  or  by  ftatule;  a»4  alio  Hfoa  aa 
ifidiclment  for  a  mifprifiun  of  treafon  or  felony  (  but  Ciyi  it  fecmi  Chat  ri|ularly  be  ia  lo  be  tried 
by  the  country  fisr  all  othor  crimes  out  of  parliaaieat»  aa  ftmaaaaixt^  riot»  fadac^nga  yom:^  ladf 
iiom  her  parents  in  order  10  debauch  her  dec* 

9*  T  J^*  3'  cap.  3«'  Wherweu  hy  law  in  etfesef  Ufe  m  t»iwiiiwig» 
Jhall  he  tried  by  a  jury  of  twelve  freeholders^  who  mm/t  att  agree 
before  they  can  bring  in  a  verdiB  to  acquit  or  condemn  theprifoner^ 
but  on  the  trials  of  peers  or  peerejjes  a  major  vote  isfufeieni. 

S.  10.  //  is  enahedf  that  upon  the  trial  of  any  peers  or  peertfjes^ 
either  for  treafon  or  mijprifion  of  treafon^  edl  the  peers  woo  have  m 
right  toft  and  vote  in  parliament^  fball  be  dulyfummoned  20,dap 
at  Uaft  before  the  trial y  and  every  peer  fo  fmnmoned  emd  appearing 
Jhall  vote  in  the  trials  firf  taking  the  oaths  of  allegiance  ondfupre^ 
macy  required by^  I  W.  ist  M.  and  fubfcrmng  and  repeating  the 
teft  enjoined  by  30  Car.  2. 

S.  I X.  Provided  that  this  aSl  fhall  mt  extend  to  impeachments^ 
or  other  proceedings  in  parliament. 

S.  12.  Nor  to  the  treafons  of  counterfeiting  the  ccin^  the  greet 
feal,  privy  fealf  fgn  manual,  or  privy  Jignet. 

9.  By  6  Jiufucy  cap.  23.  /  12.  Peers fiall  be  inS^edin  Scoilani 
as  in  Enrland. 

10.  If  a  peer  be  impleaded  by  a  commoner,  jttjuch  camfe  fitoK 
not  be  tried  by  peers,  but  by  a  jury  of  the  country  ;  for  tbougk 
At  peers  are  the  proner  pares  to  a  kird  of  parliament  in  capitd 
matters,  where  tne  life  and  nobility  of  a  peer  is  concerned, 
yet  in  matter  of  propertv,  the  trial  of  fad  is  not  by  diem,  but 
by  the  inhabitants  of  tnofe  countries  where  the  fads  arife, 
fmce  fnch  peers  living  through  the  whol^  kingdom  could  not 
be  generally  cognizant  of  fads  arifing  in  feveral  counties,  aa 
the  inhabitants  themfelves  where  they  are  done  j  but  this  want 
of  having  nbblemen  for  dicir  jury  was  compenfated  as  much  as 
poiliblc^  by  i^etoxiuog  perfbns  ot  the  beft  quality  %  ihciefete  a 

knight 
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bugbt  U  neccflWf  to  be  fummoned  In  any  caufe  where  a  peer 
is  party.     G.  Hift.  C.  B.  78,  79.  cap.  8.  .    . 

1 1.  It  has  been  adjudged,  that  if  a  peer  on  an  arraignment  ^^t  there  ij 
before  the  lords,  rejufe  to  put  himfelf  on  his  peers y  he  ftiall  be  arecor(iin4 
dealt  with  as  one  that  dands  mute  \  for  it  is  as  much  tlie  law  E-  3-  ^^^ 
of  the  land,  that  a  peer  be  tried  by  his  peers,  as  a  commoner  ber^^'e^ 
by  commoners;   yet  if  one  who  has  a  title  to  peerage   be  put  himfelf 
indited  and  arraignM  as  a  commoner,  and  plead  not  guiltyj  1** '^l^',^^^;^ 
and  put  himfelf  upon 
he  cannot  afterwards  J 
by  his  peeri*    a  Hawk. 

Juu^ti.    Ibid,  io  mMfi 

(I)  Of  the  Order  and  Procefs  ofTrial  ot  Vttn» 

I 

Ip  T^HB  ^der  and proerfs  of  this  trial  appeafs  anno  i  H.  4.  I.  The/W/ff- 
&  anno  13  H.  8.  13.  That  when  a  lord  of  the  parlia-  mentmufiig 
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xnent  is  to  be  arraiened  of  "^treafon  or  felony,  of  which*  he  is  ^'"f^tfTZf 
ivkSifktAf  the  King  by  his  letters  patent  Jbnll  ntake  one  great  and  2jr!I!S'X 
fage  lord  to  be  the   *  High  Steward  of  England  for  tie  day  of  miner  w  im 
the  arraignment,  who  before  the  faid  i\zj  Jhall mah  precept  to  ^^^\^ 
Ht  Serjeant  at  Arms  (who  is  appointed  to  /erve  him  during  the  ^one^^  dut 
time  of  his  commiffion),  to  eaufe  to  come  before-  him  twenty  or  couotj 
iigbteen  lords  of  the  parliament  at  the  fame  day;  and  after  at  T^"*^*** 
fhc  day  when  the  Steward  fhall  be  under  the  cloth  of  ftate  •l.p.']  aS 
upon  the  arraignment  of  the  prifoner,  and  has  caufed  to  be  the  com- 
read  lils  coinmlffion,  thtizidferjeant  Jhall  return  the  faid pre^  ^^^^^^r 
fepty  and  the  lords  fiiall  be  thereupon  dewandedy  and  when  they  ditoeat 
have  appeared,  and  are  featcd  in  their  places,  the  Conjlahle  of  generally  a 
the  Tower  Jhall  be  demanded  to  bring  his  prijhner  tb  the  Court,  who  *^  *■  \^^^ 
(hall  be  conducted  by  him  to  the  bar,  and  then  the  faid  High  ^  f|[g^ 
Steward  (hall  fliew  to  the  prifoner  the  caufe  for  which  the  King  Stewvi 
has  aflembled  there  the  lords  and  him,  and  command  him  to  p^ef  «««- 
anfwer  without  any  dread,  and  thereupon  fhall  caufe  the  Clerk  ^eed  oa 
of  the  Crown  to  read  the  ittdiHrnent  to  him,  and  to  demand  of  him  fuch  indift- 
u  he  be  W guilty  or  not\  to  which  after  he  has  anfwcred  Not  «<««/''«** 
guilty,  the  clerk  fliall  demand  further  of  him,  How  he  will  bo  tsZ^^tM* 
trfd  ?  to  which  he  may  fayi  By  God  and  his  Peers ;  and  imme-  dinem,  and 
-    ^lately  upon  this  the  ferjeants  and  King's  attorney  fliall   give  'c^"****  Jj*« 
evidence    againft  him  \    to  which   when    the   prifoner    has  Jueada*nto« 
anfwered,  the  faid  conftable  (hall  be  commanded  to  retire  with  him,  and 
the  faid  prifoner  from  the  bar  to  fome  place  for  the  time  that  tfc«Lieu*ciu 
the  Lords  ff  fccretly  fhall  talk  in  the  faid  court  together :  and  jower  to 
thereupon  the  Lords  fhall  rife  from  their  places  and  confult  bring  th« 
together^  and  tha^  which  they  do  they  do  upon  their  honour  JJ^*^"*** 
«rithoat  any  oath  to  be  adminiftred  to  them ;  and  when  all  ^^  *"j/^ 
:  of  them,  or  the  greater  part  of  them  arc  agreed,  they  fhall  rari  is  a- 

return  to  their  places  and  feat  themfelves  •,  and  then  the  High  ^^^  "^ 
Stcw^rdfhzWdemandofthe  %  youngefl  lord  hj  himfelf ^  if  he  who  %  renmv^y 
y^  ^uTaijp'd  be  guilty  or  qof  ?  a^d  fo  of  him  whp  is  next  to  theMm^ 

the 
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arrjf/  itfcif  thc  youngcft,  ^nd  fo  of  the  reft  fcriatiin,  tfll  he  lia»  penisM 
Hig^stwr-  a^l  5  *"^  «*c^  of  the  lords  fliall  anfwer  by  himfclf ;  and  thtn 
tsdiirdiUite,  the  faid  Steward  fliall  fend  for  the  faid  pnfoner,  who  (hall  be 
whick  may  brought  back  to  the  bar,  to  whom  the  faid  Steward  fliall 
^"y^^*'    rehearfe  the    vcrdia,    and   give    **•  judgment  accordingly. 

<ame  day  of  Staunf.  PI.    C.  1 52.   lib.  3.  Cap.  I. 
the  Stew. 

ard's  commHion,  or  any  day  after.    4.  Thc  Steward  diredt  his  freeept  under  Ait  feml  /«  tit 
JLteutenoMt  of  the  Totvert  to  Mng  the  bodj  before  him  at  fuch  a  day  and  place  as  hit  (hall  appoint. 
5.  He  makes  another  precept  under  his  leal  to  the  Lieutenant  of  the  Tower,  exfreffing  dmj  mmd 
fitter  ti/hen  Sfc.     6.  He  makes  +  tf}re/i6fr  precept  under  his  feal  to  m  Serjeant  at  Arms  f  fue^mnm 
tot  6f  talet  dominost  mmgnales,  ^  proceret  bnjmt  regni  Angiiee  p/r4idiQi  R,  comitit  E.  P^^^**  p^ 
fmos  ret  veri/M  melitufeiri  poterit^  quod  ip/l  perfonaiiter  compareant  cwram  prsediSo  SeneJchalU 
apud  IVeJim.  tali  die  €r  hota^  ad  faeiend,  *a  qme  ex  parte  domini  regit  forentfaeienda  &r.     7  At 
the  day,  the  Steward  ^ith  Jixferjeants  at  arms  before  him  takes  his  place  under  a  cloth  of  ftace* 
ud  then  the  Clerk  of  the  Crown  delivers  to  him  his  commiifioiiy  who  re-deli rers  the  fame  uaoo 
him  A  And  the  Qerk  of  the  Crown  caufes  «  ferjeant  at  arms  tei  make  three  Oje%^  and  command- 
went  given  in  the  name  of  tlie  Ix>rd  High  Steward  of  England  to  keep  (ilence»  and  then  is  the 
eommiffion  read.     And  then  the  njher  deiivereth  to  the  Steward  a  nubite  rod,  who  delivereth  the 
6mc  to  htm  again,  who  holdetti  it  before  the  Steward ;  then  another  O^ex.  is  made,  and  com- 
mandment given  in  the  name  of  the  High  Steward  of  Ef^land  to  all  jufiices  and  commiffionero 
f»  certify  all  indi&mentx  and  records  &c.  which  being  delivered  into  Court,  the  Clerk  of  the 
Crown  readcth  the  return.   Another  O  jes  is  made,   that  the  Lientenant  of  the  Toruer   ioc, 
wetum  his  writ  and  precept^  and  to  hring  the  pnfoner  to  the  bar  {  %  which  being  done,  the  Cterk 
icada  the  return.     Anothrr  Oyex  is  made,  that  the  ferjeant  at  arms  retttrn  his  precept  vnih 
,  l»  ^    ^tbe  namet  of  the  barons  and  peers  by  him  fummoned,  and  the  return  of  that  is  alio  read. 

L     29^    J  Another  Oye*,  ism<ide,  that  all  carls,  barons  and  peers  (which  by  th«  oommandment  of 
the  High  Steward  are  fummoned}4r/7ytvr>'  to  their  names,  and  then  they  take  their  places  and  fitdowa^ 
Mid  their  names  are  recorded.     And  when  they  are  all  in  their  places,  and  the  prifoner  at  tfaa 
b«r,  the  High  Steward  declares  to  the  prifoner  the  canfe  of  their  ajen^ly.    Then  the  Clerk  of  tht 
Cattrt  reads  the  indi£Iment,  and  |  proceeds  to  the  arraignment  of  the  prifoner,  and  if  he  pleads 
Not  guilty,  the  entry  is,  Et  de  hoc  dc  bone  Sc  malo  ponit  fe  fuper  pares  fuos  4rc.     Then  th« 
}h%h  Strtvard giveth  a  charge  to  the  Peers,  exhorting  ihem  indifferently  according  to  their  eri- 
dcBce.     8.  The  P^ers  are  not  fworn,  but  are  charged  fuper  fidelitatibus  ie  ligeantiis  domino  regi 
debitis,  for  fo  the  record  fpeaketh.     9.  Then  the  king's  leariKd  coxnfel  gtve  evidence  and  pro* 
duce  their  proofs  for  the  King  againft  the  ^ifoner.     10.  There  are  always  either  all  or  fome  oC 
the  Judges  ever  attendant  upon  the  High  Steward,  ^tidfetat  the  feet  of  the  Peert^  or  about  a  table 
JD  the  middle,  or  in  fome  Mher  convenient  .place.     11.  After  all  the  evidence  given  for  the  King* 
and  the  prifoner^s  anfwers  and  proofs  at  large,  and  with  patience   heard;  then  is  the  prifoneir 
%vithdrav/n  from  the  bar  to  fome  private  place,  under  the  cuftody  of  the  Lieutenant  Sec.     And 
arfier  that  he  is  Withdrawn,  the  Itords  that  are  triers  of  the  prifoner  go  to  fome  place  to  conjlder  ^ 
their  evidence ;  and  if  upoa  debate  thereof,  they  (hall  doubt  of  any  matter,  and  thereupon   rcQ4 
to  the  High  Steward  to  have  conference  with  the  Judges,  or  with  the  High  Steward,  they  ought 
/e  have  mo  conference  either  with  the  Judges  or  High  Steward,  but  f  openly  in  Courts  and  its  the 
frefence  and  bearing  of  the  prifomer,     12.  A  nobleman**  cannot  VMtive  his  trial  by  his  peers^  and 
put  himfelf  upon  the  trial  of  the  country^  that  is,  of  twelve  freeholders  ;  for  the  ftatote  of  Magn^i 
Charta  is,  that  he  muft  be  tried  per  pares.     And  fo  it  was  refalved  in  the  Lord  Dacrb's  Cafe. 
13.    Thc  Peers  ought  to  continue  together  (as  juries  in  cafe  of  other  fubjeds  do)  amtill  thy  art- 
sgreed  rf their  verdiSi.     And  when  they  are  ^reed,  they  all  come  again  into  the  Court  and  take 
their  places,  and  then  the  Lord  High  Steward  publickly  in  open  Court,  beginning  with  the  puifne 
herd  (who  in  the  Cafe  of  the  Loan  Da  Cat,  was  the  Lord  Mordant),  ySi/Vunto  him,  Mr  XxnA 
Mordant,  Is  William  Lord  Dacre  guilty  of  the  treafons  whereof  he  hath  been  indi^d  or  arraigoe^ 
or  of  any  of  them  \  And  the  Lord  ftandlng  up  laid,  Not  guilty,  and  fo  upward  of  all  the  other  Lordf 
Icriatim  4ec.  3  loft.  2S.  29.  3r.. 

f  This  is  to  be  intended  when  thc  parliament  is  not  fitting,  but  it  either  diflelved  or  prorogac^^ 
t  Hawk.  PI.  C.  411.  cap.  44.  f.  3.  marg. 

%  The  gentleman  goaler  of-  the  Tower  carrying  the  axe  before  him.    1  Hawk.  PL  C.  42a.  ca|^ 

44- f.  4- 

I  But  is  not  to  iniift  on  his  holding  up  his  hand.     2  Hawk.  PL  C.  422.  cap.  44.  C  5. 

i  It  was  refolved  by  all  the  Judges  in  the  Lord  Dacke^s  Casi,  who  was  tried  by  commiffioo^ 
that  m  queftion  oiegbt  to  be  afk*d  of  the  Lord  Steward  or  of  the  Jttdges  in  the  ojbftnce  of  thepr^ 
fmer.  And  it  wu  adjudged  by  thc  Lord  Steward,  in  the  Earl  ofWAawTCR*t  Case,  mhn  ■  ai. 
tried  by  the  Houfe  of  Peers  in  parliament,  that  no  queftion  ought  to  be  afk'd  of  the  Judges  in  th(% 
ablence  of  the  prifoner.  But  in  the  Lord  Avdlev's  Cass,  who  was  tried  by  commiffion,  the  L^rdU^ 
triorg,  after  they  were  tvitbdrawut  confulted  wih  the  Lord  Ch,  J.  finir  feveral  times,  and  aU(> 
feat  to  cenfuU  with  thc  Lord  Steward.    Yct|  aotwithftaodiag  Cbispfcoodentt  the  Jnd|cs  i«£bIt«^ 


Peer.  s^H 

Itiint  LorSMoftLtv*!  CasBi  wlio  wat  likewife  tried  by  commi£oo,  that  if  after  the  Lords 
were  withdrawn,  they  Ihould  fend  for  any  of  the  Jit/iges  to  defire  their  opinionf  on  a  point  in  law» 
and  the  Lord  Steward  (hould  permit  them  to  go,  they  would  tell  the  Lords,  if  they  (hould  aft  then 
any  ^uefHon,  that  they  tvrrr  wf  ft  give  any  private  opinion  ^tbont  confertnct  with  tbt  9fft  eftbt 
JuigeU  and  that  openly  in  Cmtrt,  But  they  refoived,  that  if  the  Lord  Steward  fiould  ajk  them 
»fiy  fnejiiem  in  cfen  Conrtf  tho*  in  the  aifenee  of  the  prifoner,  they  would  anAver  it,  becaufe  they 
are  called  to  alfift  the  Court,  and  the  demand  of  any  queibon  in  fuch  cafe  it  to  be  referred  to  tht 
difcretion  of  the  Lord  Steward,     a  Hawk-  PI.  C.  425.  cap.  44.  f.  20. 

•*  Contra  Dal.  16.  pi.  1.  anao  i  dr  2  Ph.  Ar  M.  the  Marquifs  of  Dorfet'i  Cafe. 

*  Ld.  Coke  fays*  that  in  fuch  cafes  there  mufi  he  a  Suv/ard of  England  appointed.    3  Inft.  $u 
■  ■        ■  But  Scijeant  Hawkins,  %  Hawk.    PI.  C.  4:1.  cap.  44.  f.   i.  in  marg.  fays,  that  tha 
neccfficy  of  making  a  Fligh  Steward  to  try  an  impeachment  of  h'gb  treafon^  was'denied  by  the  Hoaf« 
•f  Commons,  in  die  Ea  at  or  Danby's  Casb,  and  cites  Sute  Trials*  %  VoL  198,  199. 
,    f  f  S.  P.  Br.  Corone,  pL  152.  cites  xo  E.  4.  6. 

fij  The  Peers  give  their  verdiB  in  the  ahjence  of  the  prifimer  ftc.  3  Inft.  3c.  cap.  j|. 
11  S.  P.  Br.  Corone,  pi.  152.  cites  lo  E.  4.  6. 
***  The  Ui.  Steward  gires  judgment  according  to  the  dotermination  of  the  majority  being 
mere  than  twelve,  but  gives  no  vote  himfelf  00  a  trial  by  commiffion,  but  only  on  a  trial  by  th« 
Houfe  of  Peers  while  the  parliament  is  fitting,    a  Hawk.  PI.  C.  422.  cap.  44.  f.  6. 

a.  If  execution  be  not  done  according  to  the  judgment j  then  the 
High  Steward  my  h\  precept  under  leal  command  execution  to  he 
Jone  according  to  the  judgment ;  but  in  cafe  of  high  treafon, 
if  all  the  reft  of  the  judgment  (faving  the  beheading,  which 
is  part  of  the  judgment)  be  pardoned^  this  ought  to  be  under 
the  Great  Seal  of  England.  3  Inft.  31. 

3.  And  Hjuhen  the  fervice  is  performed^  then  is  an  Oytz  made     " 
for  the  diffolwng  of  the  commiflion ;  and  then  is  the  white  ^  d^ 

which  has  been  bom  and  holden  before  the  Steward,  by  him 
taken  in  both  his  hands,  and  broken  over  his  head,  3  Inft.  31. 

4.  When  a  peer  is  tried  before  the  Houfe  of  Peers  in  par- 
tiamenty  the  Ld.  Steward  withdraws  with  the  reji  of  the  Lords 
Mnd,  confults  with  them.  2  Hawk.  PJ.  C.  425.  cap.  44.  f.  21. 

5.  It  is  agreed,  that  where  a  peer  is  tried  by  the  Houfe  of  [   299  3 
Lords,  in  fill  parliament^  the  Houfe  may  he  adjourned  as  often ' 

MS  fbere  is  occafion^  and  the  evidence  taken  By  parcels  ;  aljo^  it  has 

been  adjudged,  that  where  the  trial  is  by  commiffton^  the  Lord 

Steward,  after  a  verdiB  is  given,  may  take  time  to  advifs  upon  it ; 

and  that  his  office  continues  till  he  has  given  ji)dgment.    Alfo 

it  was  faid  to  have  been  agreed  by  the  Judges  in  the  Ld. 

Dacre's  Cafe,  that  on  fuch  a  trial  the  Court  might  be  adjourned, 

and  that  if  the  Lords  triers  did  not  agree,  it  was  holden  by  fomc, 

they  ought  to  be  kept  together  all  night,  and  by  otheis,  that  they 

might  go  to  their  feveral  houfes.      But  it  is  faid,  that  there 

is  no  precedent  of  the 'Lords  triers  ever  having  fepartted  upon 

a  trial  by  commifGon,  after  the  evidence  has  been  given  for 

the  King;  and  it  is  faid   to  have  been  refoived  by  all    the 

Judges  in  the  Cafe  of  the  Duke  of  Norfolk,  that  the  Peers 

in  fuch  cafe  muft  continue  together  till  they  agree  to  give  a 

rerdia  j  and  the  like  was  adjudged  by  the  Lord  Steward  in 

the  Lord  Dklamk&e's  Cafe.    2  HawK.  PL  C.  425,  cap.  44. 

£  22* 


(K)  JFhat 
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(K)  ff^t  Advantages  ibey  may  take  on  their  Triab4 

BsrtMtftft.    I.I  ^.5.  capX^HzGt^  that  in  all  and  ruerj  cafe  and  cafes f  . 

U'JJrtV  *^/  »4v     •**^  ^Mfffihe  Kin^s  Mujeflfsfubjeasjiaa 

nemibail  and  may  upon  his  prayer  have  the  privmg^  ^  cUrgj  as  a  clerk 
lave  privi-  convi^,  that  may  make  purgation^  in  all  tkye  cafes  and  every  ef 
*|~  ikem^f  andalfbin  aU  and  every  ea^  eutd  cqpts  offihmy  wherHn  tic 
where  a  privilege  or  benefit  of  clerrf  ^  re/hrained^  excepted^  or  taken  avmyp 
common  '^y  this^atute  or  act  (njouful  murder  and  pmjoning  of  malice  frt» 
^^^i^  P^^  ^"h  *9ccepted)  thai  lord  and  lords  of  that  parliament,  W 
ftmife.  peer  and  peers  of  toe  realm,  having  place  and  voice  in  parliameni^ 
leaking  \a  Jhail  iy  virtue  of  this  prefent  aB  of  common  moe  upon  hU^r 
B^htT^reL  '^'^  ^^^i^ «*•  prayer,  allcdging  that  he  is  a  hrdor  peer  of  this 
ling  aoy  ia  realm,  and  claiming  that  benefit  of  tins  aB,  though  he  cannot  readg 
the  high-  without  any  burning  in  the  hand,  lofs  of  inheritance,  or  corruption 
Urother  *°  ^f^^'  *^«^»  *^  ""jtidged,  deemed,  taken  and  ufed  for  the  i!r/l  time 
cafes  except,  onfyy  to  all  intents,  conftruBions  and  purpojes,  as.  a  clerk  coftviS^ 
c4  in  this  (la-  and  (hall  be  in  cafe  of  a  clerk  convift,  which  may  make  puf- 
wu'furmur-  g*^^on>  without  any  further  or  other  benefit  or  privilege  of  clergy^ 
^r.  But  in  to  any  fuch  lord  cr  peer  frcm  thenceforth  at  any  time  after  for  any 
all  other  fafe  to  be  allowed,  adjudged,  or  admitted  ;  any  law,  flatute,  ufage^ 
which  clerr  ^J^<^^i  *''  ^«J  <^i^^^  thing  to  the  contrary  in  any  wife  notvntln 

is  taken  a-    fianding. 
way  by  fta- 

tute  maiie  fince  tliit  a^,  he  is  in  the  fame  degree  as  a  common  or  inferior  ptvfan  is.  And  dbat 
by  the  words  (be  *  judged  &c.)  itappean  that  he  muft  make  his  purgation*  and  if  To  tbea  he  ouift 
kic  delivered  to  the  Ordinary  to  be  kept  'till  he  has  made  it.  Alfo  if  lord  of  par! lament  cmj/^^  the 
0jfeMit  iipfM  the  Arruignmtnt^  or  ahjunsy  or  be  ouiUvj*d  fcr  felony ^  he  fhall  pot  in  JSijm  tbefifi 
cales  (^s  it  fcems)  have  benefit  of  this  ftatute,  inafmuch  as  he  cannot  make  nis^rgaikm.  Voe 
Might  the  Court  to  give  him  the  benefit  of  this  adt,  if  the  lord  himfelf  does  not  re^iaell  it  ice* 
Siauof.  FK  C  ijO. — 2  hawk.  Pi.  C.  358.  cap.  33.  f.  109.  and  360.  f.  X15. 

2.  If  a  quefiion  arife  on  the  trial  of  a  peer  concendng  the  cour/i 
vf  pariiamentary  proceedings,  the  Lords  will  not  fuffer  it  to  he 
argued  by  counfel,  but  will  debate  it  among  themfelves.  a  Hawk* 
PL  C.  401.  cap.  39.  f.  6.  cites  State  Trials,  2  vol.  694.  699. 

3.  If  a  peer  of  the  realm  bring  an  appeal,  the  defendant  fliall 
not  be  admitted  to  wage  battel,  by  reafon  of  the  dignity  o£ 
their  perfons.    2  Hawk.  PL  C.  427.  cap.  45.  f.  5* 

[  300  ]  (L)  Houfe  of  Peers  j   Its  Power  over  other  Courts^ 

and  Power  of  other  Courts  as  to  Peeru 

A  peer  of  I'JF  he  be  indited  in  the  Kin^s  Bench^  or  the  imB^ment 
the  realm  X  removed  thither,  the  nobleman  may  plead  his  pardcn  them 

^iRe/in'  before  the  Judges  of  the  King's  Bench,  and  they  have  power  to 

b.  R.  of  allow  it ;  but  he  cannot  confefs  the  indiiiment,  or  pltad  Not  guilty 

felony  or  (q  the  Judgcs  of  the  King's  Bench,  but  before  the  Lord  Steward  \  i 

they  ^lu  b€  ^^^  ^^  reafon  of  this  diveriity,  that  the  trial  or  judgment  muft  ^ 

J  ^ 


^m. 
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be  before  or  by  the  Ld.  Steward,  but  the  allowance  of  the  par-  jodges«f  the 
don  may  be  by  the  King's  Bench,  i«,  becaufc  that  is  not  with-  ^^'^ll^'^^^ 
in  the  ftatute  of  Mag.  Qiart.  cap.  29.  2  Inft.  49.  guiuy  ; 

for  if  he 
docs  not  appear*  he  may  be  Mf^Wt»'y  in  this  Court;  but  when  he  has  pleaded  Not  guilty,  H.  R.  it 
not  judge  of  the  caufe*  but  the  Hi^h  Steward.     But  a  peer  may  ^/mJ  hii  pMrdsn  in  B.  R.  in  at 
■Mich  as  B.  R.  is  judge  of  the  caufe  'till  he  has  pleaded  Not  guilty  ;  per  Coke,  Roll.  R.  297.  Hill. 
i|  Jac  B.  R.  Tht  KsBg  «.  Ld.  Moffia. 

2.  If  a  nobleman  be  indiffedf  and  cannot  he  founds  procefs  of 
niilawrj  Jball  he  atuarded  againft  him  per  legem  terrae,  and  he 
ftall  be  outlaid  per  judicium  coronatorum,  txut  he  (hall  be  tried 
per  jiu&cium  parium  fuorum^  when  he  appears  and  pleads  to 
ifliie.     2  Inft.  49. 

3.  It  is  no  new  thing  for  our  common  law  courts  to  examine 
matters  of  this  nature,  which  concern  proceedings  in  parlia- 
ment ;  we  dc^  but  follow  the  examples,  of  our  predeceiTors.  In 
3S  Ed.  3.  14.  the  hj/bop  certified  to  this  Court,  that  the  father 
and  mother  were  married^  but  that  the  party  was  horn  in 
adaJtery  ;  the  Lords  fent  a  writ  to  tie  Judges^  suid  ordered  them 
U  judge  an  the  ^dud  matter  \  but  the  Judges  did  not  obey.  In 
Stanton's  Cafe,  ij  Ed.  3.  F.  Vouch.  109.  the  Lords  command-  . 
ed  the  Court  of  Common  Pleas  to  give  a  judgment  \  the  Ch« 
J.  refufed ;  after  in  his  abfence  the  others  complied,  and  gave 
judgment.  B.  R.  afterwards  examined  the  proceedings  of  the 
Lords,  and  adjudged  them  void,  as  appears  15  Ed.  3.  i.  2.  in  ' 
the  Oxford  I^rary.  We  are  not  to  delav  the  juftice  of  the 
landy  and  the  law  of  it  is  our  nile.    Per  Holt  Ch.  J.  12  Mod. 

64.  in  Cafe  of  the  King  v.  Knowles. 

4«  It  feems  clear^  that  if  a  peer  be  attainted  of  treafon  or 
felony,  he  may  be  brought  hefpre  the  Kin^s  Benchy  and  demanded^ 
nsbai  he  has  to  fay  nuhy  execution  Jhould  not  he  awarded  againft 
him  ?  and  if  he  pleaa  any  matter  to  fuch  demand,  his  plea  Jhall  '- 
he  dijiuffedj  and  execution  awarded  by  the  faid  Court,  upon  its 
being  adjudged  againft  him.     a  Hawk.  PL  C.  424-  cap.  44. 

[For  more  of  ^eer  in  general,  fee  (Brcor,  ^arlfattient, 
ipregfeiitation,  and  other  proper  Titles.  J 


(A)  ^tm 


3oot  l^enal  iSflt.   ]^naft^. 


(A)  f^enal  ^iH 


t>lVt  bind  myfelf  to  pay  20 1.  on  fuch  a  day,  and  In  default 
^  to  pay  40 1.  the  40 1.  muft  be  paid  'witbout  any  demand 'y 

8er  Hale  Ch.  J.  Mod.  89.  Mich,  aa  Car.  a.  B.  R,  in  Cafe  of 
iradcat  v.  Tower. 

a.  Debt  for  aoi.  plaintiff  declares,  that  whereas  the  de** 
fendant  by  a  certain  bill  obligatory  cogrurmjfet  fe  debere  &c.  fum- 
mam  vigtnti  librat^  folvere  querenti  &c.  ad  vel  fuper  ap  diem  Sep- 
tembris  \6%^y  pro  vera  folutione  10/.  ipfe  (the  defendant)  obli'« 
gaflet  fe  firmiter  per  eandem  billam,  &  in  fado  dicit  quod  de- 
[3^'  ]  fendens  non  folvic  to  the  plaintiff  the  faid  lol.  upon  the  faid 
29th  of  September,  per  quod  a£lio  accrevit ;  defendant  de- 
murred. Judgment  pro  quer.  \  for  tho*  it  is  drawn  pr&periy  as  a 
penal  hill f  for  the  payment  of  the  lol.  yet  there  is  enough  to 
^ound  an  aflion  of  debt  for  the  aoI.  and  the  day  of  payment 
feems  to  refer  to  the  20  L  2  Vent.  106.  Mich,  i  W.  &  M.  C.  B« 
Bond  Y.  Moyle. 

[For  more  of  5&tnal  IBIII  in  general,  fee  ConWtlOnSf,  flD6« 
li^dtfonjel,  and  other  proper  Titles.] 


IPenalt?. 


(A)  Penalty  of  Bonis^  &c.    Relieved  or  enlarged^ 
^      And  what  fhall  be  faid  a  Penalty. 

The  like  I .  T  F  a  man  be  boun^  in-  a  penalty  to  pay  money  at  a  day»  and 
'^^d^Ki"""  place,  by  obligation,  and  intending  t$  pay  the  fame,  is  rtt» 

phift  them'  *^^  h  ^^^  '^^y^  ^^  ^^^^  intreated  by  word,  fomc  further  refpits 
thit  will  at  the  hands  of  the  obligee,  or  comethjhort  of  the  place  by  any  mifi 
uke  advan.  j-Qftune  J  and  fo  failing  of  the  payment,  doth  nevcrdielcfs  pro- 

tagt  upoa  ^y^ 


Vide  and  tender  the  money  injhort  time  nftet ;  in  tKefci  and  many  «nF  ftridk 
foch  like  cafes,  the  Chancery  will  compel  the  obligee  to  take  his  'J^jll^°''{]l 
^Hncipal,  with  fome  reafonable  confideration  of  his  damages  tjiat!*\f 
(quantum  expediat) ;  for  If  this  was  not,  men  would  do  that  i^noiber  in 
by  covenant,  which  they  do  now  by  bond.     Gary's  Rep.  i.         ^'"'f^  ,*^^* 

trifling  de- 
faok.   Cary's  Rep.  i. — So  if  tw»  be  jointly  aad  federally  bound  to  pay  money ;  and  the  ob  igre  will 
^ftr  longer  day  (or  other  favour'^  to  thf  •«r,  and  tbrit  ^>illfue  the  •tbcr  for  the  debt,  he  whu  is  fued 
Ihall  fue  ia  Cbauccry.     Gary's  Rep.  ^,  cites  9  £.  4.  41. 

2.  If  the  obligee  have  received  the  mofl  part  of  the  money  payable 
Upon  the  obligation,  at  the  peremptory  time  and  place^  and  will 
neverthclefs  extend  the  whole  forfeiture  immediately,  refufing 
to  accept  of  the  refidue  tendpred  unto  him  foon  after  the  de* 
fault,  the  obligor  mtly  find  aid  in  Chancery.     Gary's  Rep.  2. 

3.  A.  fold  a  re£l6ry  to  J.  S.  and  his  heirs,  with  warranty, 
and  entered  into  a  recognizance  of  i  oot  I,  fir  quiet  enjoyment ;  J .  S* 
was  difturVd,  and  fo  the  recognizance  was  forfeited.  Tho' 
(as  it  fcems)  J.  S.  fuflained  greater  lofs  than  1000 1.  yc:t  Chan* 
eery  cannot  relieve  beyond  the  penalty  of  the  recognizance.  Chan* 
Rep.  95.  II  Car.  i.    Bidlake  v.  Lord  Arundell. 

4.  The  plaintiff  .and  defendant  were  fifhmongets,  and  had 
toutiguous  ihcp's ;  and  differences  having  been  between  them, 
they  were  made  friends,  and  by  that  mediation  the  plaintiff 
was  to  give,  and  did  give,  the  defendant  a  bond  of  10  /.  penalty 
conditioned  to  behave  himfelf  civilly  and  like  a  good  neighbour 
to  the  defendant,  and  not  to  difparuge  his  goods.  The  pluintiff 
afterwards  afked  the  defendants  cuftomer  wlulll  chea^  ning  a  parcel 
oiJlounUerSi  vjhy  he  ivofM  buy  of  the  defendant,  and  told  him  thoft 

fijb  flunky  and  fo  the  deferdant  loft  that  cuitomer  ;  and  the  de- 
fendant having  fued  the  bond,  and  aiTigned  that  for  brcacli,  had 
a  vcrdift.     And  to  be  relieved  againll  that  verdift,  and  the 
penalty  of  the  bond,  the  plaintiff  brought  his  bill.    The  defend- 
ant demurred  \  for  that  the  bond  was  not  conditioned  for  pay- 
ment of  money,  or  performance  of  covenants,  or  for  any  mat- 
ter for  which  damages  in  an  aflion  of  debt,  covenant,  or  any 
other  .action,  was  recoverable  \  nor  was  there  any  way  to  mea- 
fure  the  damages  but  by  the  penalty,  and  the  bond  bwing  to.pre- 
fcrve  amity  and  ncigjibourly  friendfhip,  for  the  breach  of  which 
the  plaintiff  did  fubmit  to  pay  that  penalty,  there  cannot  be  any  [|   30a   ] 
tfial  had  to  meafure  the  diimnges  for  breach  of  the  conatlcn^  othsr- 
than  the  parties  have  fulmi'icd  to.     His  Lordfliip  declared,  that 
aa  this  cafe  was,  the  penalty  being  but  20 1.  he  did  not  think  fit 
to  put  the  defendant  to  anLwer,  for  thr*t  the  cofls  of  fuit  here, 
and  at  law,  would  exceed  the  penalty ;  and  fo  the  demurrer 
uras  allowed.     But  he  like  wife  declared  this  was  not  to  be  a  pre-- 
cedent  in  the  cafe  of  a  bond  of  ico/.  or  the  like ;  and  though  the 
demurrer  wai  allowed,  the  defendant  was  to  have  no  cofts. 
CliaQ.  Cafes,  i8j,  184.  Mich.  22  Car.  2.  Tall  v.  Ryland. 

5.  The  factors  of  the  fiaft  India  Company  enter  into  cove^  ^Keeper 
nofits  to  the  Company  with  great  penalties  to  pay  extrava^^ant  ^^/i^^^ 
.Vol.  XVI.  B  b  prices 


S6«  IpenaK^. 

Tenant  by  a  price;  fit  ceriatn  goods  therein  mentloneJ^  if  ihij  fhouti  trade  infuA 
if  he 'break  K^dsfor  themfelves^  or  for  any  perfon  or  perfonSy  except  for  the  Cont* 
up  or  plough  pany.  A  fa£lor  entered  into  fuch  covenant^  and  was  fued  bf 
fuch  lands,  thc  Company ;  and  on  a  bill  to  be  relieved,  it  was  argued,  that 
5  a'^/II^"^  the  payments  thefe  factors  were  to  make  for  fuch  trading,  coa^ 
every  mere;  trary  to  their  agreements  and  covenants,  were  .not  intended  to 
and  faid  fee  in  the  nature  of  penalties,  but  as  adjufled  damages  agreed  on 
never ^wM  l>€fore-hand,  between  the  Company  and  them.  The  Lord 
any  relief  Keeper  declar'd  that  the  natural  end  and  defign  of  this  covenant 
yetgWenin  was,  to  rcftrain  thc  fadtor  from  trading  at  all  in  prohibited 
Mainft^Aich  g^^^s,  and  this  was  primarily  intended;  and  that  the  fums 
a  covenant,  agreed  on  to  be  paid  for  trading,  were  next  intended  as  a  hedge  for 
—Ibid.  122.  fecuring  that  covenant.  And  tho'  the  fum  demanded  at  law 
Cafes  iqs!  ^7  ^^  Company  amounts  to  26,000 1.  yet  it  is  uncertain  how 
Trin.  z6  much  thereof  the  faftor  may  pay.  The  Court  would  not  rc- 
Car.i.s.C.  licve  him,  but  difmifs'd  his  bill.  Fin.  R.  117  to  122-  HilL 
difmiffcd      ^5  ^^^'  ^'  ^^^  India  Company  v.  Blake.— And  c  contra. 

^o'  it  wit 

^bje^ed  that  this  covenant  was  a  greater  penalty  than  a  bond  of  double  the  value. •^.  P.  aa  to  tfie 
ciceflive  overvslVie»  and  the  defendant  was  ruled  to  anfwert  tho'  it  were  a  penalty.  2  Chan.  Caiea 
aiSy  210.  Pafch.  28  Car.  2.  Eaftindia  Company  v.  Mainfton. 

I  have  ven-  g.  J),  fwas^  executor  of  C.  [who  was]  imploycd  as  a  ma/ler 
tetMhe*fcite  ^  ^  A/  '^y  ^^  Eaft-India  Company,  [and  enter'd  into]  cove* 
of  this  cafe,  nants  with  them  to  pay  a  certain  mi  Jet  for  every  cloth  carried  &c« 
hut  in  fuch  in  the  fliip,  and  took  [E.  thc  teftator  of  J  the  defendant  to  he  his 
th"*if "the  ^^^^9  ^^^  made  an  agreement  mutatis  mutandis  with  [  C  the  tc/ta» 
leader  dif.  tor  of^  D,  and  gave  a  bond  of  ^o  Lfor  diie  performance  on  his  part} 
like  it,  he  but  he,  Without  [C.  thc  teftator  of]  D.'s  knowledge,  carried  fo 
piclfef  take  "^^"Y  cloaths  as  the  mulSt  came  to  70/.  which  the  Company  de- 
ft as  in  the  dufted  out  of  [C.  the  matter's]  thc  wages,  and  [which]  thc  50I. 
original,  by  bond  would  not  fatisfy ;  and  therefore  [E.  thc  mate  being  dead, 
what**!!**"'  ^*  ^^  executor  of  C.  the  mafter]  prayM  relief  and  difcovery  of 
marked  [£•]  thc  teftator's  cftatc.  The  defendant  demurred ;  becaufe 
within  the  the  rclicf  [prayed  was]  of  more  than  [thc]  fecurity  by  bond 
where^*an~  \y^'^^  givcn  for,  and  that  this  was]  not  proper  in  equity ;  and 
aaion  is  rulcd  accordingly.  Chan.  Cafes  226.  Pafch.  lb  Car  a* 
brought  for   Davis  V.  Curtis. 

freight  ^nd 

dawiagest  and  the  fame  is  laid  to  double  the  fum  of  tbefenmhy  upon  the  charter  party,  tho*  more  ia 
reco\-ered  than  the  penalty  in  damages,  yet  ciecution  IbaU  be  ftinted  to  that  penalty.  Fhk.  R.  43> 
Mich.  31  Car.  2.  Bettifwoith  v.  Clerk  and  Archer. 


7.  A.  binds  himfelf  and  his  heirs  in  a  bond  of  ^oU penalty 
ditioned  to  pay  200  /.  to  B.  B.  fuM  and  w^s  relieved 4  but  it 
too  late  objected  that  the  heir  could  not  be  bound  but  by  writ- 
ing, and  this  writing  binds  him  but  in  40 1.  and  the  cxecotor 
could  not  pay  it  but  by  a  decree  without  a  deva/favit  to  other 
creditors.  Per  Finch.  C.  when  the  plaintiff  has  judgment  here 
he  (hall  have  the  fame  advantage  as  at  law.  2  Chan.  Cafes  22$« 
Hill.  28  and  29  Car.  2.  Sims  v.  Urry. 

8.  Thc  plaintiff' wsi&  in  exectOion  upon  a  judgment  obtained  00 

a  b^md^ 


Penalty.  *  3®  J 

%  Vend ;  tmcl  being  thus  in  execution,  the  principal  fum  and 
inter f^y  and  cofis  tvere*  tendered  to  the  obligee,  but  he  would  not 
difcharge  him  out  of  execution  without  paying  the  whole  penal- 
ly of  the  bond ;  and  thereupon  •  the  plaintiff  exhibited  his  bill  to 
DC  telieved  againft  the  faid  penalty,  which  he  had  paid  to  the 
faxd  obligee.  The  Court  ordered  him  to  refund  the  overplus  of 
the  money.  Fin.  R,  437.  Mich.  3 1  Car.  2.  Friend  v.  Burgh. 
-  9.  A/urety^  that  is  not  bound  by  law,  (hall  not  be  made  lia- 
ble in  equity.  2  Chan.  Cafes  22.  Hill.  31  and  32  Car.  2.  Simp- 
fon  r.  Field.  • 

10.  A.  acknowledged  a  yW^w^/if  of  2000  L  penalty  defea/anred  }^o^}»^^^^ 
for  payment  of  1700  L  principal  mone^  and  interefl.     No  iiitcrcft  ^S^'^Y  "**/# 
Was  paid  m  many  years,  and  feveral  proceedmgs  were  had  m  cafe*  Uotb^ 
equity  and  at  law ;  and  on  a  bill  now  brought,  tlie  defendant  ^^''rv  *^ 
pleaded  the  former  bill  and  proceedings ;  and  that  after  an  ac-  iheptnah^ 
count  taken  in  the  former  caufe,  the  plaintitF  proceeded  at  law,  of  the  fe- 
and  reviv'd  his  judgment  by  fcire  facias,  and  had  taken  execution  ountyj  at 
hy  elegit y  and  thereupon  the  defendant  had  brought  the  luhole  penalty  "^^^^^^^ 
if  the  bond  into  C.  B-  and  in  fitted  that  a  Court  of  Equity  ought  not  v  been  d«lay- 
€barge  him  beyond  the  penalty  of  the  judgment.     And  thjs  plea  was  «<i  ^1  »"• 
allowed  by  the    Court.    Vcrn.  349.   Mich.    1685.     Hale  v.  {;;'f  [?^;,;J 

7homaS»  and   the 

like  \  but 
it  wae  obferred,  that  where  it  has  been  fodone,  it  has  b;en  always  againft  a  platntifF,  when  \\<  aS 
come  for  relief.  But  there  ii  no  precedent  where  a  plaintiff  in  this  Court  (hall  charge  a  defcDd^nC 
beyond  ihe  penalty*  and  further  than  he  could  charge  him  at  law.  liut  in  this  cai'e  ths  Court  4l« 
Itfwed  the  plea,  principally  becaufe  the  plaintiff,  after  the  account  taken  in  the  former  caufe,  had 
furceafed  hisprofecutioo  in  this  C*urt,  and  proceeded  a(  law,  haying  fued  forth  a  fcire  facias  on  his 
judgment,  and  taken  forth  execution ;  and  therefore  having  ele^ed  to  proceed  at  law,  he  Hiould  not 
nowrefort  back  to  equity;  elpecially  as  this  cafe  is,  where  he  hati)  taken  execution  by  elegit,  which, 
charged  a  moiety  of  the  lands  oulyi  and  now  would  come  for  a  decree  in  equity  for  the  fame  dcbt« 
which  would  charge  the  perfon  and  the  whole  eftate,  and  therefore  the  Court  allowed  the  plea» 
Vero.  553.  Mich.  26S5.  Hale  v.  Thomas.— -2  Chan.  Cafes  182.  S.  C. 

1 1.  A.  entred  into  bond  of  1^0  L  penalty,  conditlonedyir  ^^ajH 
ment  of  72  /.  After  many  delays  in  fuits  by  privilege  &c.  and 
relief  prayed  againjl  the  bond  upon  fuggeftions  of  fraud,  want . 
of  confideration  &c.  it  was  ordered  upon  the  hearing,  that  the 
defendant  fhould  not  be  relieved  but  againft  the  penalty  only  \ 
and  that  it  be  referred  to  the  Matter  to  compute  the  principal 
and  intereft  due,  and  to  tax  the  plaintiff's  cofts  both  at  law  and 
in  equity  ^  and  that  what  ihould  be  found  due,  be  paid,  when 
and  where  the  Maftcr  fliould  appoint.     The  Mafler  computed  the 

principal  and  interefl  a/  1 54  /.  and  the  cofls  at  &]  L  and  to  be  paid  the 
aoth  of  O^ober foflotving.  Upon  this  the  defendant  appealed  to 
The  Houfc  of  Lords,  where  one  queftion  was,  whether  Chan- 
cery could  juftly  award  more  than  the  penalty  F  and  objeftcd,  that 
the  order  being  to  fave  againft  the  penalty,  no  more  ought  to 
have  been  decreed.  But  it  was  faid  that,  notwithftanding  that* 
virhcn  the  fame  was  referred  to  a  Matter  to  tax  principal  and 
intereft,  the  order  bound  the  party  to  pay  b8th,  tho'  more  than 
the  penalty ;  and  the  meaning  of  the  firft  part  was  only  to  re-  •  • 
againft  the  penalty  in  cafe  the  principal  and  intereft  came 

3h  z  .to 


303  X  1&ettaltj»  i&enfion^. 

to  lefs  than  the  penal  fum ;  efpeciallj^  the  fame  coming  to  h^. 
heard  upon  crofs-billsy  and  as  this  caufe  was  circumftanced  aftef 
fuch  delay  &c.  And  as  to  co(lsj  held  that  there  was  no  caufe 
for  an  appeal  in  this  cafe ;  nor  in  truth  was  it  ever  known  to  be 
a  caufe,  if  the  merits  were  again il  the  party  appellant.  And  fo 
the  decree  was  affirmed  in  me  whole.  Show.  Parh  Cafes  15^ 
Duval  V.  Terry. 

12.  A.  hasyi/£i^g7»/n/y0r  thepenaltyof  abond.  Thequeftion 
was,  if  payments  formerly  made  to  A.  out  of  brigadier's  pay 
affigned  as  a  fecurity  to  A.  (hould  be  applied  firft  to  pay  the  in«- 
tereft  then  in  arrear,  and  afterwards  the  principal ;  and  fo  A. 
to  have  now  the  benefit  of  the  penalty  to  recover  what  remain- 
ed due  ?  Wright  K.  thought,  that  including  what  had  been 
paid,  tho'  ztfeveral payments i  and  tnany  years Jince^  A.  (hould  have 
in  the  whole  no  more  than  the  penalty  of  the  bond  \  faying,  a 
nian  can  have  no  more  than  his  debt^  and  the  penalty  is  the  utmoft 
of  the  debt.  Tamen  quaere.  2  Vem.  509.  Trin.  1 705.  Stew- 
ard v.  Rumball. 
t  304  ]  13.  A.  by  marriage  articles  was  to  pay  50/.  at  5  /.  per  ann. 
till  the  whole  paid ;  and  in  failure  of  payment  of  any  5 1.  thea 
to  pay  the  whole.  Upon  failure,  the  whole  is  due,  and  no  part 
of  it  is  a  penalty,  only  defendant  had  time  for  payment  by  par- 
cels, the  benefit  whereof  is  now  loft.  8  Mod.  56.  Trin.  7  Geo. 
Anon* 

[For  more  of  Penalty  in  general,  fee  Conttltfonsf,  fiDWf- 

(];cltionjS^»  and  other  proper  Titles.] 


i^enfiontf* 


(A)  In  what  Court  to  htfuedfor^  andagatnft  whom 

button  lies. 

I.  A  Ccording  to  Ld.  Coke's  opinion,  32  H.  8.  cap.  7.  gives 
'^^  remedy  in  the  Temporal  Courts,  not  only  for  tithes,  but 
.for  penfions  alfo,  and  other  ecclefiaftical  or  fpiritual  profit^ 
where  the  owner  is  difleifed,  deforced,  wrong'd,  or  otherwife 
kept  out,  or  put  from  the  fame  \  becaufe  by  their  coming  to  the 
Crown  by  the  ftatutes  of  27  H.  8.  3 1  H.  8.  37  H»  8.  and  i  E.  6. 
ihey  are  become  temporal  inheritances  in  the  hands  of  laymen, 

•ad 


ind  fliall  be  accounted  aflets,  and  hufbands  (hall  be  tenants  by 
the  curtefy,  and  wires  endowed  of  them,  and  fhall  have  other 
incidents  belonging  to  temporal  inheritances,  only  that*  they  re- 
tain this  ecclefiaftical  quality,  that  the  owner  of  them  may  fuc 
for  the  fubtraftion  of  them  in  the  Ecclefiaftical  Court.  Watf- 
Com.  Inc.  8vo.  1049.  cap.  53.  cites  Co.  Litt.  159.  a. 

2.  34  and  35  Hen.  8.  cap.  ig.f.  ^    en  ads,  That  if  any  occu-  '^'^*  "^^ 
fUr  of  any  lands ^  or  other  hereditaments  of  the  late  monajteries^  out  of  *j"y  j     ^^' 

which  any  portions,  penJionSy  cor odieSy  indemnities^  fynodieSy  proxies  or  f<m>  xo /ue 

fither  profits^  have  been  paid  to  any  archhifbops,  bijhopSy  archdeacons,  laymtn  for 
and  other  ecclejtajlical  perfons^  wilfully  deny  the  payment y  nvhereof  J*^"  5!)^;* 

the  fold  archhifbops  l^c,  were  in  poffefjton  within  ten  years  before  tne  tmjl  Courr^ 

dijfolution  of fuch  monafleries  yl^c.  it Jhall  be  lawful  for  the  fame  arch*  Godb.  197. 

bi/bops  isfc.  to  makefuch  procefs,  as  well  a^ainji  everf  fuch  perfon  as  ^  ^^^l 

Jballfo  deny  payment,  as  againfl  the  churches  charged  ^uith  the  fame,  Nicholfao. 

as  heretofore  they  have  lawfully  done  \  and  if  the  defendant  be  convi^  Not«f 

eiccord'mg  to  the  ecclefia/iical  lawSy  the  plaintiff fhail  recover  the  thing  iUtute^^'tyei 

in  demand,  and  the  vulue  thereof  in  damages,  with  cofis.  remedy  only 

for  penfionSf 
and  ether  dues  that  didarife  out  of  Undt  &c.  which  came  to  the  Crown  hy  the  ftatute  of  dido. 
]utions;  and  therefore  damages  and  cofts  are  not  to  be  had  by  the  aid  rlitreor',  upon  fu'ts  for  other 
peniions  &c.  And  it  ghres  re.icf  only  tor  fuch  payaicnts,  of  which  bilhops,  and  other  fpintual  per- 
fons,  were  in  poflellion  at,  er  within,  10  yeais  next  before  the  drlfolution  of  the  houfe  to  which 
the  thing  belonged,  by  reafon  of  which  the  duty  U  demanded  ;  wherefore  fuch  duties,  which  have 
not  been  ufuaily  paid  wiihia  memory,  are  not  now  recoverable,  uiilefs  by  the  general  faring  ia 
ftat.  "Ji  H  8.  c.  r?.  by  Eng!i(h  bill  in  the  Exchequer  or  Chancery  ;  (quaere)  But  if  they  have  beea 
tifualiy  paid,  it  will  then  be  prtfumed  that  they  were  due  and  paid  at  the  time  of  the  diflolutioa* 
and  Xo  are  recoverable  withcoib  and  damages  by  this  ftacuie;  wltence  it  follows,  that  biihops  &c. 
are  not  relieved  by  the  flatut^  Uj>on  9  title  ihewed  by  deed  oniy,  without  prefcription.  Watf.  Comp. 
Inc.  Svo.  1054.  cap.  53. 

S.  5.  If  the  caufe  be  determinable  at  common  law,  the  party  ,%rieved 
fhall  fue  at  common  law  ;  and  if  the  defendant  be  condemned,  the  plain- 
tiff" Jhal  I  recover  the  thing  in  demand,  and  the  value  thereof  in  dama- 
ges, with  cofts. 

Provided,  that  if  the  King  hath  demfed  any  ofthefaid  lands  with 
a  covenant  to  difckirge  the  tenant  of  fuch  charges  ^  that  then  the  party 
claiming  the  fame,  foall  fue  for  them  in  the  Court  of  Augmentations^  [    305   ] 

and  not  elfewhere. 

3.  If  a  fuitbe  to  be  brought  for  a  penfon,  or  other  thing,  due  ^-  »o,  rr, 
out  of  a  parfonage  &c.  it  feems'the  occupier^  tho"  a  tenant,  ought  ^Ij^t^^n';^ 
to  be  fucd  ;  and  if  part  of  the  re£lory  be  in  the  h  nids  of  the  owner,  Dowfc. 
atidpart  in  the  occupation  of  a  tenant,  the  fuit  is  to  be  agaiiift  them 

both.     Watf.  Comp.  Inc.  ^  vo.   1055.  cap.  53.  cites  i  Lc.   11. 
Mich.  25  and  2h  EJiz.  C  B.  Sutton  v.  Bowfci. 

4.  The  church  of  B.  in  the  time  of  11.^.  was  appropriated 
by  the  bilhop  of  Sarum,and  the  vicar  was  then  endowed.  And, 
upon  tlie  endowment,  the  bilhop  made  an  ordinance  by  thcfe  - 
words  :  Statuimus  ^  urdinamus,  that  the  vicar  (liall  pay  annually 
20I.  dc  frudHbus  viciuix  to  the  precentc^r  in  the  church  of 
Sarum,  to  the  ufc  of  the  vicars  chorals  within  the  fame  church. 
JluA  for  tliis  pcnSoa  a  fuit  being  depending  in  tiie  Spiritual 

J}  b  3  Court, 
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Court,  and  a  prohibition  thereupon  brought,  confultation 
now  pray'd ;  becaufe  it  ie  a  mere  penfion  ^able  in  the  Spiritual 
Court,  and  cited  1 1  H.  4.  85.  Fitzh.  N.  Br.  5 1 .  Tanfield  e  contra, 
that  it  is  an  annuity,  and  that  annuity  lies  prqperly  for  it  in  the 
King's  Courts  s  and  in  proof  thereof  was  cited  19  £d.  3*  Juri£* 
di£lion  28.  that  annuity  lies  for  a  penHon  by  prefcription :  and 
that  the  ftatute  of  Circumfpede  agatis.  Prohibition  third,  is  but 
an  ordinance,  as  there  it  is  faid.  So  £d.  4.  I2.  of  an  annuity 
granted  for  compofition  for  tithes,  and  20  EiK  3.  Annuity  32.  a 
writ  of  annuity  was  brought  for  fuch  a  penHon  as  ours  is,  where- 
fore &c.  But  all  the  Court  refolved,  that  the  fuit  was  well 
brought  in  the  Spiritual  Court ;  for  Popham  and  Fenner  faid, 
that  there  would  be  a  difference,  where  the  ordinary  ordains 
fuch  a  payment  as  judge,  there  the  fuit  (hall  be  in  Court  Chrif- 
tian ;  and  where  the  patron  and  ordinary  make  a  grant  in  the 
time  of  the  vacation,  for  there  they  charge  as  an  intereft ;  and 
Gawdy  faid,  that  for  fuch  a  peniion  fuit  might  be  either  in  this, 
or  the  Spiritual  Court.  And  that  it  is  not  denied  by  20  £d.  3, 
and  fo  is  Nat,  Br.  Whereupon  confultation  was  granted.  Cro. 
E.  675.  Trin.  4    EH?.  B  R.  Collier's  Cafe. 

5.  Annuity  by  prefcription  for  a  penfion  ifTuing  out  of  the 
church  of  S.  it  was  Tcfolved  without  argument,  that  it  lay 
figaitjft  the  incumbent y  as  well^r  arrears  due  in  his  predecejfor^s  time^ 
as  in  his  own  time ;  for  the  church  itfelf  is  charged  into  whofe- 
foever  hands  it  comes.  Cro.  £.  810,  Hill.  43  £liz.  C.  B« 
Trinity  College  in  Cambridge,  v.  1  unftall. 

6.  Sub-deacon  of  Exeter  did  libel  in  the  Spiritual  Court  againft 
N.  pnrfon  of  A.  pro  annuali  penfione  of  30 1.  ifTuing  out  of  the 
.parfonage  of  A.   and  in  his  libel  (hewed,  how  that  tarn  per 

realem  compofuionem,  quam  per  antiquam  &  laudabilem  con« 
fuetudinem,  ipfe  &  predeceflbres  fui  habuerunt  &  habere  con- 
fueverunt  prediftam  annualem  penfionem  out  of  his  parfonage 
of  A.  Dbdderidge  ferjeant  mo/d  for  a  prohibition  in  this  cafe, 
becaufe  he  demands  the  {^iti penfion  upon  temporal  grounds ,  \\z.prem 
Jcription  and  real  campofition.  But  Cook  Ch.  J.  and  Uie  other  Jufticca 
were  of  opinion,  that  in  this  cafe  no  prohibition  ihould  begrant** 
cd ;  for  they  faid,  that  the  party  had  e/eflion  to  fue  for  the  fame  ia 
the  Spiritual  Court,  or  at  the  common  law,  becaufe  both  the  parties 
were  fpiritual perfons  \  but  if  the  parfon  had  been  made  a  pany  to 
the  fuit,  then  a  prohibition  (hould  have  been  granted,  and  cited 
fita.  Nat,  Brev.  5 1.  b.  ace.  And  thev  further  faid,  that  if  the 
party  fueth  once  at  the  common  law  for  tnc  faid  penfion,  and  after^ 
nvardsfues  in  thefpiritual  court  for  the  fame,  that  a  prohibition  will 
'  lie ;  becaufe  by  the  firft  fuit  he  hath  determined  his  eleSioiu 
Godb.  196.  pi.  283.  Trin.  10  Jac.  C,  B.  Sprat  v.  Nicholfon. 

7.  Vicar  lues  the  narfon  in  the  Spiritual  Court  for  a  penfion, 
and  prohibition  deny^d ;  for  It  is  a  fpiritual  thing,  for  which  he 

J  3©*  3  may  fue  in  the  Spiritual  Court.  Note,  Defendants  intitled  thcntK. 
felvcs  to  that  parfonage  by  a  jrrant  of  H.  8.  who  had  it  by  the 
3 1  ft  of  H-  8.  of  diflblutions,  Noy*  0f  Goodwin  Y.  the  Dcaa 
i(p4  Chapter  of  W^IU^ 
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8*  A  pcnfion  out  of  an  appropriation^  thJ  by  prf/cripticn,  is  fua-  But  Km  ma* 
blc  in  the  Spiritual  Court ;  for  it  could  not  begin  but  by  the  J^^yf^^tc 
grant  and  inftitution  of  fpiritual  perfons,  and  therefore  if  the  fieaded^  it 
duty  be  travcrfed,  it  may  be  tried  there.       Per  Holt  Ch.  J.  ftaii  be  tried 

I  Salk.  58.  Pafch.  \^  W.  3.  B.  R.  Smith  v.  Wallis ^Ibid.  ^  "';;;S''1f 

cites  Vent.  120.  Cro.  £.  675.  where  it  is  a  pen  (ion  by  ordinance  it  be  not 
cf  the  hijhop  a^ing  as  jud^e^  ordinamus  &  conftituimus ;  and  fo"n<i»  * 
where  by  concurrence  of  tnc  blfio^s  cthoperating  with  the  patron.  J^"j"  "J'.^ 
■      'Sec  pL  4*  '    p*"^  ^®*'- 

12  Mod.  397.  Pafch.  12  W.  3.  Anon* 

9.  In  vacation,  patron  and  ordinary  may  grant  a  penfion,  and 
parfon  (hall  be  fued  there  for  it ;  and  upon  the  (latute  of  Cir^ 
cumfpeBe  agatis^  a  prohibition  was  never  granted  in  that  cafe ; 
tho'  Co.  in  his  comment,  upon  that  (latute,  be  of  a  contrary 
opinion.  Per  Holt  Ch.  J.  la  Mod.  405.  Trin.  12  W.  3.  iu 
Cafe  of  Stone  v.  Jones. 

£Formoreof  ^tnOontf  in  general,  fee   )dro]^ilu'tfon,  and 

other  proper  Titles.] 


^etambulation. 


1.  A  WRIT  de  per ambulatione  facienda  ought  to  be  fued  with  thi 
-^  ajfent  of  both  parties.  Where  they  are  in  doubt  of  the 
bounds  of  their  lordfhipF,  or  of  their  towns,  in  fuch  cafe  then 
they  by  aflcnt  may  fue  the  writ  direcled  unto  thefberiff  to  make 
the  perambulation,  and  to  fct  the  bounds  and  limits  between 
them  in  certainty.     F.  N.  B.  133,  (D). 

2.  The  King  may  make  his  commiffton  to  other  perfons  to  make  *.  ^oee,  • 
that  pcraftibulation,  as  well  as  to  the  Jheriffy  and  to  certi/'y  the  fame  ^^^^\^^ 
in  the  Common  Pleas  or  in  the  Chancery^  or  elfavhere^  &c.     And  twecn  the 
fuch  commiiFion  is  oftentimes  •  granted  to  make  perambulation  counrie^  C« 
of  three. or  four  counties,  where  they  are  in  doubt  as  to  the  *^** ."  ucft 
bounds  and  limits  thereof ;  and  this  perambulation  made  by  ajfent  taken  of 
fball  bind  all  the  parties  and  their  heirs,  F.  N.  B.  174.  (A).  fo^''  c<^**"- 

•^  ^  :>t    \      .  tiesbytorca 

«f  «  commifljon;  and  refolvM,  id.  That  if  land  lying  in  the  town  of  A.  but  in  truth  wiihtn  (he 
county  of  C.  be  allotted  to  the  county  of  H.  that  they  (hall  ttili  remain  of  (he  town  of  A.  as  befoie. 
adlf.  Tint  this  (haU  not  conclude  any  of  the  county  of  C.  to  fuppofe  by  wrtt,  or  otherwif«,  thai  uiO 


3o6  %  t^etamtittlation. 

lands  are  tn  th<  county  of  C.  ^Aly.  If  they  are  at  iifue  on  thU  poiot,  it  (Kail  be  tried  ^.9  v«am  «f 
^t)i  couaties.    Quaere.    29  E.  3. 45.  F.  N.  B.  i34<'(Aj,  m  tnc  ooCes  there  (a). 

3.  But  if  tenant  for  life  be  of  a  fegniory^  and  another  who  it 
tenant  in  fee^fi'mple  of  another  fcigniory  ^kyAvXvi^^fue forth fuch  a 
%vrit  or  commiifion,  by  reafon  whereof  a  pcrajmbulation  is  made, 
it  feemeth  the  fame  (hall  not  hind  him  in  reverfion  \  neither  (hall 
the  perambulation  made  with  the  aflent  of  tenant  in  ^ail  bind 
his  heirs.  F.  N.  B.  1 34  (B). 

4.  And  the  perambulation  maybe  made  for  divers  towns,  and 
in  divers  counties,  and  the  parties  ought  to  come  in  perfon  inta 
CLdmer;^  and  there  acknowledge  and  grant  that  a  perambula^ 
tion  be  made  betwixt  them,  and  the  acknowledgment  (hall  be 
enrolled  in  the  Chancery,  and  thereupon  a  commiflion  or  writ 
fhall  iflue  forth.  Aiul  if  the  parties  cannot  conu  into  Chancerjy 
then  they  ought  to  fue  forth  a  writ  of  dedimus potefatem  directed  to 
certain perfottS  to  take  their  achnonoiedgment^  and  to  certify  the  fame 
into  the  Chancery  under  his  feal  Uc.  and  then  upon  that  certi- 
ficate returned  into  the  Chancery,  that  commiflion  or  writ  may 
be  granted,  altho'  the  parties  ilo  not  appear  in  perfon  iu  Chan- 
cery to  pray  the.  fame.  F.  N.  13.  134  (C). 

r  3^7  1  5*  "Thereis  ho  queflionbut  parilhioners  may  juftify^w/i^fiv^r 
Cro.F.44i.  fijjy  h-)dfs  landm  their  perambulation.  Per  Anderfon,  Owen  72,. 
ufr.ht  Goodway  y.  Michel. 

ufage*    and 

vay  abate  all  Aufances  m  their  way,  cites  F.  N.  B.  1S5.  (B),  and  Book  of  Bntrics  i^. 

6.  A  libel  was  in  the  Ecclefiaftical  Court,  that  all  farmers  of 
fuch  a  farm  had  ufed  to  find  caier  0n4  ale  at  the  perambulation  of 
the  parifh  to  the  value  of  8/.  or  thereabouts ;  a  motion  was  mado 
for  a  prohibition,  and  the  cuftom  denied ;  but  adjudg'd,  that  no 
confultation  (hould  go.  For  a  cuftom  for  farmers  is  no  more 
than  a  prefcription  for  occupiers,  which  is  not  good  where  it  ia 
to  charge  the  land.  But  the  obje£lion  of  uncertainty  as  to  th^ 
(or  thereabouts)  is  not  material ;  for  all  their  proceedings  are  fa. 
a  Levj  163.  Hill.  27  &  28  Car,  %.  B.  R.  Welby  v,  Herbert. 

JFor  more  of  19cramft>!latfi)n  in  general,  fee  SPantoOOD'S 

4Foreft  ILaVo,  tit.  :!?o*intjeric3  of  tljc  Si'3^tfi^  ^nd  Cw 

JOv^ft  fupr^i,  and  other  proper  Titles.] 


furfur?. 
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(h)  Jt  the '^  Common  Law.  '""^r:  . 

\      /  no  couric «/ 

common  Lrw 


but 

before 


^l.  TF  a  man  makes  2i  falfe  oath  In  any  tlourt  of  Record^  this  is  •<>  punifh 

*  perjury  at  the  common  law  before  the  ftatute,  for  which  J^t  "ufon 

he  may  be  indicled.3  the  jimt. 

3  H.  7.  th» 

King*s  council  ufec)  to  aflemble  anfj  puniOi  falfe  caths  of  witneflTes  at  their  dtfcre:ion  ;  an4  it  appean 
by  D.  27:.  that  at  common  law  there  was  no  pnniOiment  tor  perjury  but  m  cale  of  attaint  ^  but 
in  the  Spiritual  Court,  ^0 /<r/ft»/7c  ^i/r/,  they  are  ufed  to  puniih  them.  Cro.  E.  511.  DaiofMyt 
y.  Simpfon. 

[2.  If  a  man  makes  a  falfe  oath  in  ^any  judicial  proceeding  in  any 
Courts  though  it  be  not  a  Court  of  Record^  yet  it  is  perjury  at  the 
common  law,  for  which  he  may  be  itulifted  j  becaufe  it  is  a 
great  offence,  it  being  a  great  mt-ans  of  injuilice.] 

^3.  If  a  man  makes  a  falfe  oath  extrajudinally^  not  in  any 
Court  of  Record^  nor  in  any  judicirJ  proceeding  in  any  other  Couri\ 
this  is  not  perjury  at  corr):non  law  for  which  he  may  be  indi^ed^ 
though  it  be  a  falfe  oath. ) 

[4.  If  a  man   makes  a  bargain  for  any  thing,  and  voluntarily 
ftvears  the  thing  to  be  his  onvn^  or' that  he  has  good  title  to  ity  though 
it  befalfcy  yet  it  is  not  perjury  for  which  he  may  be  indicled^  be- 
caufe it  is  not  done  in  any  judicial  proceeding.]     . 

[5.  If  a  Justice  of  p»2ace,  or  conftaWe,  or  other  o^er  who  is  ^^  f  ^/^ 
fworn  to  execute  his  ojfflce  duhy  doer  not  do  it  according  to  his  oathy  retnrn^i£ 

Jet  it  feems  this  is  not  perjury  for  which  he  may  be  indi£ted  \  party  maf 
ut  he  may  be  indicted  for  the  off  ence  again/1  his  oath,"}  *''^*^  ***■ 

^pon  the  general  oath  taken  by  him  when  he  wai  admitted  into  hit  office ;  per  Cur-  Nov.  92.  in  the 

Cafe  of  Alderman  Harrisi  of  Oxford. And  where,  upon  an  information  againft  kjherifffrrafaiji 

reiurn  of  a  kni^lii  of  a  fliire,  it  appeared  ujwn  examination,  that  be  did  not  take  the  oaJ»  oj  office  at 

fis  entry  upon  jt,  bring  perfuad'-d  by  one  H.  not  to  do  it  by  rrafon  of  the  difficulty  of  the  ar'icles* 
fo  that  he  could  no;  be  condemned  as  guilty  of  perjury,  yet]  he  and  H.  were  both  puniihed  by  fine 
and  imprifonment  for  the  contempt,  and  the  fhehif  was  further  fin'dandimprifoned  for  the  falfe  re« 
turn.    D.  168.  b  pi.  19.  Trin.  1  Lliz.  Bronker's  Cafe. 

[6.  In  an  indiftment  of  perjury,  if  it  be  alleged  that  there  [  308 .  ] 
was  zfuit  in  Chancery  between  A.  and  B.  and  thereupon  a  com--  See  (C)— 
piijpon  ijfued  to  examine  nvitnejffes*  nvhich  was  executed ;  and  after  jfT"!^  T* 
the  dsftndaut  made  a  falfe  oath  before  Matter  Page,  one  of  the  Maflers  t  ^ '^^  \ 
pfthe  Chancery y  who  had  power  to  take  an  oath,  and  fo  the  de-  Upon  an  in- 
fendant  made  corrupt  and  wilful  perjury ;  this  indiftmcnt  is  diament  for 
not  good,  becaufe  it  does  not  appear  that  Mailer  Page  had  power  P^jj"!^  ?^" 
jfj  take  an  oath  in  thi;  cafe^  but  only  an  oath  which  might  be  in   "^^naj^avit 

gt;hcr 
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A^irS^  oAcr  cafes ;  for  as  a  Maftcr  in  Chancery  he  has  n6  power,  he 

5Xa,  €i!  ^*"?  ^y  ^*^  "^°™^  °"^y  ^  ^^^'■'^  ^f  *^  Court  to  make  writs^  and 
cc^oBs  it  is  not  alleged  that  this  oath  was  filed  of  record  in  the  Court  by 
vere  »«»ed  which  it  might  appear  that  it  was  a  judicial  proceeding,  as  the 
Jj^j  *jj^  precedents  are  in  fuch  cafes  to  ivfyprout  per  recorium  in  curia 
ift.  It  k  c^c.  apparet,  Trin.  1652.  in  an  indidment  againft  Rmddy  and 
T  ^'''i     ^^^'^^^  Gtvinn*  Adjudged  per  Curiam  after  vercUft  againft  them.} 

i^/  Ridk  «Ntf  «  Mafitt  in  Cbmmcerj.  adty.  That  this  it  no  perjury  within  the  ftatnte  «f  $  Elia. 
CIS.  9.  And  3dlyf  Becaufe  he  ccmelniei  this  10  be  contra  fvrmamjiaimti  of  5  EUs«  for  pcrjary  in  this 
■ffidavitt  which  is  not  within  the  ftatute.  -^uria  allowed  ot'  thef«  exceptions,  and  for  thefe  cxcep- 
tioDSt  by  the  rule  of  the  Court,  the  indidlment  was  ^uafli'd  and  the  party  difchar{[ed  of  it.  7,  Buls. 
322.  Hill.  I  Car.  B.  R.  The  King  t.  Bell. — ^An  adiipn  upon  the  ftatute  was  brought  upon  this  iame 
•oth :  tike  €9nnt  tus't  thmt  the  dtfeniant  came  to  Rich  m  Mafttr  in  Cbamcny  bmvin^  mutbcthy  f 
tmhsfidavitt  6fr.  nnimmde  afalft  agida'uit^  but  he  did  not  allege  that  the  afidavit  ttms  In  Chan^^ 
€erj  in  curia  caneeJlnri^,  which  the  Court  faid  he  ought  to  btve  done*  or  othcrwiic  it  it  fio  perjury 
vtlhin  the  astute    LaL  38,  39.  Anoa. 

s.  P.  At  7.  Perjury  is  a  crime  committed  when  a  lawful  oath  is  ad- 

'^'"°?r^  miniftred  by  any,  that  has  authority,  to  any  perfon  in  anyjudi* 

tber  be  bt  ool  proceedings  who  fwears  abjolutely  andfalfy  in  a  matter  material 

hlitved  to  thi  iffue^  or  caufe  in  qutftion,  by  their  own  zGt,  or  by  the 

!r  *f  •  «?  fttbomation  of  others.    3  Inft.  164. 

HawK.  PL  .  " 

C*  172.  CAP. 

60.  f.  1.  f?tif  wut  fv'd  in  the  Star-Chamber  for  perjury  in  the  Court  of  Requ^t  upon  a  depoftiem 
iiere^  relating  to  a  title  of  land  and  franKtrntment  in  qucftion  there  \  and  it  was  refolv'd  by  all  the 
fuftices  of  England*  that  this  perjury  is  not  pui.i(hable ;  for  this  was  only  a  'vam  and  idle  oath,  and 
pot  a  corrupt  ooe,  becaufe  the  Court  of  Requefts  had  no  fewer  to  examine  title*  of  lands,  which  are 
real,  and  they  aic  to  be  difcufs'd  and  determine  in  ihc  King's  Court*.  Qjodpota.  Yelr.  ill* 
Mick.  5  ]ac.  B.  R.  cited  by  Williams  J.  as  Paine's  Cafe. 

If  a  witnefs  be  examined  after  the  demife  of  the  King  upon  a  commijfton  franU  d  in  the  King^i  Itfe^ 
thuf  and  he  is  perjur'd  upon  fuch  cxaminatiop  ;  tho'  legally  the  commiifion  was  determined  by  the 
demife  of  the  King*  yet  the  commifiionen  not  having  notice  of  fuch  demife  the  witnefs  was  held  to 
be  duly  f^'orn*  and  waspuniihable  for  perjury  in  fuch  examination  by  the  ftatute ;  forthat  what  the 
cmnmiffioners  did  was  legal  being  before  notice.  Cro.  C.  97.  Mich.  3  Car.  Sir  Randolph  Crew  v. 
Veneii.-'i  Hawk.  Pi.  C,  174*  cap.  69.  f.  4. 

8.  F.  5  Mod.  S.  If  for  VL/aife  affiddvit  an  aBion  does  not  lie  upon  the  fta* 
348.  Trin.  ^^g  Qf  perjury,  yet  he  may  be  indi£led  for  this  perjury  at  the 
King  K.  common  law ;  for  by  fuch  falfe  affidavits  made  in  the  Star- 
Creep.—  Chamber,  Chancery,  and  B.  R.  and  other  courts,  fevcral  per- 
^^^  fons  are  greatly  vexed.  Per  Coke  Ch.  J.  Roll.  R.  79.  pL  aa- 
2yl!  ^.w    Mich.  12  Jac.  B.  R.  Anon. 

lupt   the 

books  wherein  this  opinion  is  holden,  ought  to  be  intended  only  of  fuch  afRdaTits  which  no  way  relate 
to  the  caufe  depending  in  fuit  before  fuch  Court ;  for  if  they  be  of  fuch  a  nature,  that  either  of  the 
•arties  in  vanance  be  grieved  &c.  by  teafon  of  the-perjury ;  as  where  a  trial  is  put  off,  or  a  judgment 
«r  execution  fetafide  upon  a  falfe  affidavit,  the  offence  feems  to  be  not  only  within  the  meaning  of 
the  ftatute,  but  alfo  within  the  very  letter  of  it,  unlefs  the  words  (witneflfes  and  depoiirioos)  are  coo« 
fined  to  fo  ftri€l  a  (ignification  as  to  bear  no  kind  of  application  to  any  other  perfons  or  oaths*  ex- 
tent thofe  which  are  made  ufe  of  upon  the  trial  of  the  liTue  in  queftioo.  1  Hawk.  Pi.  C.  iSo. 
cap.  69.  f.  II* 

8.C.  P«J«.  9.  J.  S.  was  to  prove  a  matter  relating  to  himfelf ;  J.  S.  and 
>94-  *»3r  t*^«  one  T.  S.  procured  one  IF.  R  z  knight  of  the  poft  to  fwcar  for 
Srkfey  and  J-  S.  V)bofwore  he  knew  that  She /aid  J.  S.  did  the  thing.  It  was 
Whitlefby's  very  truc  that  J.  S.  did  the  things  but  W,  R,  did  not  know  it,  nor 

Ctfe. did  he  know  J.  S.    This  was  faid  by  the  Chief  JulUcc  to  be  per- 

^  ^^*  jury  % 
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Jury  \  but  he  and  the  other  Juftices  held,  that  it  is  otily  ptiniih<v  P^fth.  4 
able  as  mifdemeanor,  and  that  by  the  common  law,    2  Roll.  ?*^  ^'  ^ 
R.  244.  Mich,  ao  Jac.  B;  R.  Whickflc/a  Cafe.  ~  ajreti 

•  fcy  the 
Court  m  one  Sty  Ltc't  Casi*  ;bat  tho'  a  witnefs  fwean  true,  yet  if  it  be  not  trae  of  hit  o«n» 
knowledge  it  is  a  corrupt  oath  within  the  ftatute.— >~But  in  the  Cafe  of  the  King  ▼•  Hivtov  ig 
BaowNi  the  Court  faid,  that  there  was  a  difference  when  a  man  fweait  a  thing  which  it  true  ut 
H&M  and  yet  he  doet  not  know  it  to  be  fo,  and  where  he  fwears  a  thing  to  be  true  which  it  reali|' 
falfe.  The  firitit  perjury  before  God,  and  the  other  is  an  offence  of  which  the  Law  taket  notice* 
3  Mod.  I2S.  Hill,  a  A  3  Jac.  z.— -But  fuch  falfe  oath  waspujii(h'd  in  the  Star-Chamber,  as  when 
liamages  were  awarded  to  the  plaintiff'in  the  Star.Chamber»  according  to  the  value  of  hit  goodt  rio- 
toufly  t4ken  away  from  the  defendant;  the  plaintiff' caufed  two  men  to  fwear  the  value  of  the  goodtw 
Chat  never  faw  nor  knew  them ;  and  though  that  which  they  fwore  wat  truct  yetbecaufe  rhey  knew  it 
pot,  it  was  a  falfe  oath  in  them,  for  the  which  both  the  procurer  and  the  witnefl*et  were  fentenceA 
In  the  Sur- Chamber.  3  Inft.  166.  Mich.  9  Jac.  in  the  Sur-Chamber.  Gurnei'a  Ca(e.-»« 
I  Hawk.  Pi.  C.  175.  cap.  69.  f.  6. 

10.  Adjudged  by  the  Court,  that  a  man  cannot  be  punlflied  *r~*?*^- 
by  the  ftatute  of  5  Eliz.  cap.  9.  for  perjury  in  his*  own  cau/e,  f^J"t^ 
asf  wager  of  law  &c.  but  for  that  he  (hall  be  indiHed  at  common  queftione 
latVi  and  it  was  commanded  to  be  fo  obfervM  from  henceforth,  put  to  hni 
and  that  it  has  been  fo  adjudged.    Noy.  ia8.  Sir  Robert  Miller's  ^"  J^^ 

Cafe.  fixity  hav- 

ing powerts 
purge  him  upon  oath  concerning  his  knowledge  of  the  matter  in  dilute,  or  in  hit  afiidaTit  concern* 
ing  fome  collateral  matter,  wherein  the  parties  own  oaths  are  allowed  to  be  taken.  But  it  feemi^ 
^at  ^  juror  who  gives  a  veidifi  contrary  to  manifeft  evidence  is  not  properly  guilty  of  perjury  withm 
the  above-mentioned  defcription,  becaufe  he  is  not  fwom  to  depofe  the  truth,  but  only  togire  a  truo 
judgment  upon  the  depofition  of  others,  and  in  many  cafes  is  not  punifluble  at  all  in  foro  humasMu 
X  Hawk.  Pi.  C.  174, 175.  cap.  69.  f.  5.— t  S.  P.  VcnL  296.  Trin.  28  Car.  2.  B.  R.  Anoo* 

11.  A.  was  eonvifted  of  per  jury  by  verdift,  for  fwearing /^of 
he  was  fervant  to  J,  S.  where  in  truth  he  was  only  fervant  to  tb& 

fervant  of  J.  S.  And  for  this  oath  Roll  fin'd  him  lol.  though 
Wild  movM  for  an  abatement,  becaufe  it  was  not  malicious^ 
and  faid  that  one  Tyler  in  like  cafe  was  .fin'd  but  5  L  All.  79. 
Trin.  24  Car.  B.  R.  Anon. 

12.  An  equivocal  oath :  as  where  a  man  having  roWd  up  a  de^ 
^laration  in  ejeBment  like  a  piece  of  a  tobacco-pipe,  hid  it  in  bis 
box^  and  after  delivered  the  box  to  the  tenant  in  pcjfejfton^  and  after 
/wearing  the  delivery  of  a  declaration  &c.  he  was  pillory'd }  per 

Allibon  J.  Cumb  62.  Mich.  3  Jac.  2.  B.  R.  Anon. 

13.  Ld  C.  Parker  faid,  that  he  did  not  think  it  would  be  per- 
jury at  law,  if  the  depofitions  of  a  witnefs  taken  de  bene  effe  were 
quite  contradiElory  to  his  depofitions  in  chief  there  being  no  iflue 
join'd,  9s  there  mud  be  before  the  depoHtioiis  are  taken  in  chief. 
Vrms's  Rep.  569.  Trin.  1719.  in  Cafe  of  Cann  v.  Cann. 

14.  It  fcems,  that  any  falfe  oath  is  puni(hable  as  perjury, 
which  tendi  to  mijlead  the  Court  in  any  of  their  proceedings  relating 
$0  a  matter  judicially  before  them^  tho'  it  no  way  afFe£l  the  prin* 
cipal  judgment  which"  Is  to  be  given  in  the  caufe ;  as  where  a 
perfon  (ffers  himfelf  to  be  bail  for  another,  and  knowingly  and 
V^ilfixWy /wears  that  his  fubfiance  is  greater  than  it  is.  Hawk.  PI. 
Q*  173.  cap.  6o.  f.  3. 

1$^  AdQ  n  nas  bc^n  refolv'd^  that  not  pnly  fuch  oaths  as  are 
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taken  upon  judicial  proceedings,  but  alfo  all  fuch  as  any  Mnf 
fend  to  ahufe  the  adminiftration  of  juftice^  are  properly  perjuries  ; 
'  as  where  one  takes  afalfe  oath  before  a  Juftice  of  the  Peacey  in  order 
to  induce  him  to  compel  another  to  find  fureties  for  tlx  peace  &c. 
Or  where  a  perfon  forfwears  himfeliF  before  commlfftoners' ^^ 
pointed  by  the. King  t$  inquire  of  the  forfeitures  of  his  tenants 
eftates  &c.  whereby  he  makes  them  liable  to  be  feifed  by  £x* 
(Jiecjuer  procefSf   Hsiwl(.  Fl.  C.  173.  cap.  69.  C  3. 

f  310  ]  (B)  Puntfhable^  how.     At  Common  Law^  and  by 

Statute. 

Perjnri  &c.  j.  pEtjurv,  before  the  Conquefi^  nvas  puni/h*d  fometimes  by  deaths 
omnia  rek-  fomctimcs   by   banijbmenty    and    fometimes   by   corporal 

gantur  de  punif})ment  l^c.  fome  were  puiii(h'd  by  cutting  out  their  tongues^ 
fatria,  nifi  as  was  wout  to  bc  of  falfe  witnefles  j  afterwards  it  came  to  be 
■cSundiui  "*o'^c  mild,  ?i^  forfeiture  of  all  his  moveables  \  and  afterwards  it 
amendent.     came  to  fne  and  ranfom^  and  never  to  bear  tc/iimsny\    3  Inft.  163^ 

Brompton's    i^j.  cap.  74. 

S3 1.  1.  12.  leges  Alfred*!  &  T^odrjni.-^Dcincepi  non  iint  dignl  juram,cnto»  fed  ordalio.  Ibid. 
S36.  1.  24.  inur  leges  Edwardi  — ^Nunquam  juramento  poftca  digitus  fijt  uec  in  f.ia:,Uticato  atho 
aliquo  jace^t,  fi  moriatur,  (i  non  habcat  epifcopi  teftiinonium  in  cujusdioceii  fit*  qu<>d  poenitentiam 
receperitt  &  pre(bicer  hoc  referatepifcopo  infra  xxx  ncxfles,  utrum  ad  emendationem  &  fatisfa<^toneiii 
vcnerit;  finoa  faciat  hoc,  componac,  (tcuC  epifcopus  ei  concedit.  [bid.  84^.  I.  60.  inte^  leges  AdeU 
ftaniregis.~Maaum  («erdat  vel  dimidlam  weram,  Sc  hoc  commune  fit  domiiio  fuo  &  epiicopo.  Et 
iMm  habeatur  deincepi  juratione  dignus,  fi  erga  Deumprofundius  non  emendet,  &  plcgios  iATenial 
^ood  Temper  i&  reliquum  cefTet.  '  Ibid.  926.  1.  5  r.  inter  leges  K.^niiti  regis. — —And  rhere  imme- 
^lely  follows  another  law,  vis.  Si  quis  mrndact  tffiimonio  manifefif  jiubit  it  probaius  indo  fuerit* 
BOO  admitratur  deincept  in  legitimum  teilimonium,  ted  folvat  regi,  vel  domino  fuo  *  r£als- 
rAN«  ■*  This  wai  1  pecuniary  mul^t  io  lieu  of  ftanding  in  die  pillory.     Somn.  GloiT. 

verbo  HaUfagium, 

F.  was  m-  2.  5  Eliz.  cap.  9./  3.  enaAs,  That  all perfons  which fbal!  cot^ 
A?*ftatute  ^^P^h  P^^*^^'  ^*^y  ivitnefs  by  letters y  rewards^  promifesy  or  other 
in  ghfitig  finifler  means y  to  commit  wilful  and  corrupt  perjury^  in  any  matter 
Jaife  rut-  depending  in  juit  by  writy  aBiony  bill^  complaint,  or  informationy  con^ 
^"''nd^'  eemin7  lands  or  hereditaments,  goods,  debts  or  damages  in  any  of  the 
qutH  at  m  ^icens  Courts  of  Record,  or  in  any  Leet,  ancient  Demefne  Qmrt^ 
jejiwt  held  Hundred  Court,  Court  Baron,  or  in  the  Courts  of  the  Stannary  in 
mt  W.  ^c,  2)/va/i  and  Cornivall,  or  fhall  corruptly  procure  or  fiiborn  any  ivit" 
Jmrnent  of  nefsfwom  to  tejlify  in  perpetuam  rei^  memoriamyfuch  offenders  fhall^ 
mrUt.  This  being  conviEled,  forfeit  40 1. 

Ijididmenc 

was  removed  into  B-  R.  and  F.  difchargrd  thereof;  for  tbUjlatvte  has  txve  hranches.  The  firft  it 
mgainfi  ffcyrers  ^ pfjvry^  and  this  is  [m]  matter  depending  in  fuit  by  bill,  writ,  a^ion,  or  in* 
^matiou;  To  thai  procurement  of  pet jorv  upon  indidtroen;  is  out  of  this  branch.  The  fecond 
l»racch,  upon  which  F.  was  indi<5)ed,  is  provided  againfi  tb^fe  %ubo  commit  p<^jury  by  his  or  their  t/r^ 
ftfitioK  ifi  any  of  the  Courts  thet  ein  ntenti',neds  wr  he/ng  examined  in  perpetuam  rei  memvriam.  Attji 
tho'  this  claufe  be  -general*  and  not  rel^rain'd  to  any  particular  fuits,  viz.  by  billt  writ,  adtion,  or  is* 
lormatio/,  as  the  firil  w*^,  yet  thisihall  bec.^ndrued  to  refer  to  the  firft,  and  (hall  be  expounded  by 
it.  And  fo  cne  part  of  the  »SJha// expound  the  other ;  for  otherwife,  the  party  that  commits  the 
pctjury  upon  [the]  indiclmentihall  be  puniOied  by  this  laft  branch,  and  he  who  Aiborns  and  procures 
him  to  commie  it,  w.ll  p.fs   unpuniihcd.     5  Rep.  99.  a.  Mich.  40  ^  41  Eliz.  B.  R.    Flowev't 

Cafe. Ibid,  fays  it  wa>  fo  adjudged,  Mich.    ^6  &  37  Eliz.    B-  R.  in  Monday's  Cafe. And 

•ifo,  that  fuch  judgmtQt  was  givcoy  Xrin.  39  Ells,  is  B«  R.  in  ca(e  of  pcrjunr  fuppofcd  (o  h^  corn* 
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l^itttj  upo»an  inildmeot  of  felooy-^^-^PciJury  andfukmiation  of  peijury  9pmfantniU 
ipe  Kitig^  as  in  the  cafe  above  of  a  riot,  //  out  of  the  'UforJs  of  the  llatute,  as  was  rel 


iHmentfir 
refolveil  la 
Flow  k  K  's  Case  ;  hecaufe  perjury  upon  an  indi<^ment  is  not  within  the  ft^tute.  But  fince  perjury 
Ivas  an  offeree  punilhable  by  the  common  law,  tho'  the  indi^ment  of  F.  tbunded  upon  the  ftatute 
%as  overthrowni  yet  bis  perjury,  tho'  upon  ail  Indidtmentf  is  punKhible,  and  was  moft  commoolv 
piniihedin  the  Star-Cbamber.  3  Inft.  164.— But  where  P.  was  indided  upon  this  ftatute,  becaui^ 
he  was  produced  as  a  witnefs  for  the  King,  upon  a  trial  in  an  information,  and  fw*fn  Arc.  (hewing  the 
oath  and  the  faliity  ther-rin  ;  an  exception  was  taken,  that  a  witnefs  being  produced  and  Jeptjed/ar 
tife  Kifig  may  not  be  punilhed  by  way  of  indi^ment,  which  is  the  fuit  of  the  King  merely;  for  h« 
cannot  punim  his  own  witnefs  who  fwcars  for  him;  and  it  was  faid  to  be  fo  refolved  in  the  Star« 
Chamber,  that  a  bill  th^re  lies  not  againll  him  upon  that  ftatute  ;  and  of  th<it  opinion  was  the  whole 
Court,  thatfuch  a  witneCs  is  not  puniihable  ^y  way  of  indidment;  whereupon  he  was  difchari^cd. 
Cro.  J.  I2C.  Trin.  4  Jac.  B.  R.  *  P. ice's  Cafe.  ■  It  appears,  that  perjury  committed  in  aa  ii^ 
^mation  exhibited  by  the  King's  attorney,  or  any  other  for  the  King,  by  any  witnefs  produced  oa 
the  behalf  of  the  l^ing,  is  puniihable,  either  by  this  ad,  or  by  the  common  law  ;  and  \o  tt  #as  re« 
folved  in  the  Cafe  of  %  Rowl.  A  p.  El  iz  a,  which  was  this  The  Kin^s  attorney  preferred  aa 
information  in  the  Exchequer  againft  Hu<h  Nanny,  Hfq;  the  father,  and  Hugh  Nanny  the  fon,  aaA 
others,  for  intrufiony  and  cutting  down  a  great  number  of  trees  9cc.  in  Penrofe  in  the  county  of  Me« 
riooeth;  the  defendant  pleaded  Not  guilty,  and  the  trial  being  at  the  bar,  Rowl.  Ap.  Eliia  was  jl 
Witneft  produced  for  the  King;  whodepofed  upon  his  oath  to  the  jury,  that  Hugh  ihe  father  aaA 
Hugh  the  Ton  joined  in  fale  of  the  laid  trees,  and  commanded  the  vendees  to  cut  them  down;  apoa 
Which  teftimony  the  jury  found  fur  the  King,  and  aifelTed  great  damages,  and  thereupon  judgment 
ttd  execution  was  had.  Hugh  Nanny  the  father  exhibited  his  bill  in  the  Star-Chamber  at  tl)C  com* 
non  law,  and  charged  Rowland  Ap.  Eliza  with  perjury,  and  afligned  the  perjury,  in  that  he  fail 
Hugh  the  father  never  joined  in  fale,  nor  commanded  the  Vendees  to  cut  down  the  trees  &c.  Aad 
It  was  refolved,  firft,  that  perjury  in  a  witneis  was  punilhjble  by  the  common  law.   r  1 

S««.X)dly,  that  perjury  in  a  witnefs  for  the  King  was  punilhable  by  the  common  law,  L  3  ^  '  > 
•ither  upon  an  indi£tment,  or  in  an  information,  or  by  this  ad  in  an  information.  And  the  faiA 
Rowland  Ap.  Eliza  was  by  the  fentence  of  the  Court  convided  of  wiihil  and  corrupt  perjury^ 
3  Inft.  164.  cap.  74. 

*  S.  C.  cited  I  Hawk.  PI.  C.  179.  cap.  ^9.  f.  19.  where  the  Serjeant  fays.  It  feems  eafy  to  ac« 
count  for  the  judgment,  becaufe  he  fuppofes  it  mufl  be  intended  to  have  been  a  criminal  l/'firmathn^ 
Sut  if  the  information,  whereon  the  laid  perjury  was  fuppofed  to  have  been  committed,  had  been  ^ 
A«rv//  nature,  he  did  not  fee  any  reafon  why  it  ftiouid  not  be  as  well  within  the  meanings  as  it 
feems  to  be  exprefsly  within  the  words  of  the  flatute;  tisr  furely  the  opinion,  (hat  the  King  cann«t 
by  indidment,  which  is  his  own  proper  fuit,  punilh  his  own  witnefs  who  fwears  for  him,  cannot  be 
agreeahle  to  law  ;  becaufe,  however  the  perjury  of  fuch  a  witnefs  may  feem  to  tend  to  promote  the 
King's  intereft  in  relation  to  the  caufe  which  h  <ppens  to  be  in  difpute  ;  yet  certainly  it  is  a  heinous 
crime  in  its  own  nature,  and  as  jnuch  an  abufe  to  juftice,  and  of  the  fame  ill  confequence  to 
the  publick,  and  confequently  as  worthy  of  the  King's  refentment,  as  if  it  had  been  takea 
againft  him. 

t  CfO.  J.  2T1.  Mich.  6  ])ic.  B.  R.  S.  C>  by  the  name  of  Nanuge  v.  Ap.  Eiliaft  aU 
This  ftatute  makrt  nothing  perjury  but  what  was  fo  before  ;  per  Holt  Ch.  J.  And  per  Eyre  J.  it 
^purfues  the  common  law,  and  addx  nothing  new  but  the  penalty,  Carth.  4:2*  Mich.  9  W.  3.  B.  R« 
in  Cafe,  of  the  King  v.  Creep. 

S.  4.  If  fuch  offender  have  not  good  t  or  lands  to  the  value  of  40  L 
he  fball  ftiffer  imprifonment  one  half  year,  and  (land  upon  the 
pillory  one  hour  in  fome  market  town  adjoining  in  open  tnarket 
there, 

S.  5.  Na  per/on  fo  conviEIedfhaU  he  received  as  a  iviincfs  in  any 
Court  of  Record^  until  the  judgment  given  againjl  the  faid  perfon  be 
reverfed  \  and  upon  every  fuch  reverjal  the  parties*grievecl^fl//  re^ 
cover  their  damages  againf  fuch  as  did  procure  the  faid  judgment  to 
hefirfl  given  agai/t/I  them  by  action  upon  the  cafe. 

S.  6.  If  any  perfon y  either  by  fubornationy  unlanvful  procurement^  So  that  th« 
$r  means  of  any  other^  or  by  their  oixm  acly  ivilfully  and  corruptly  fJ^^/^/I;/* 
commit  wiiful  perjury y  in  any  of  the  Courts  before  mentijnedy  or  bc'*  more  than, 
ing  examined  ad  perpetnam  rei  memoriamy  every  perfon  fo  offendingy  the  party 
and  being  conwEfy  fhall  forfeit  10L    and   have  imprtjonment  fix  c'*^*  5    -^ 
months  y  and  the  oath  of  fuch  perfon flmll  not  be  received  in  an^  Court  pi.  98.— So 
•f  Record f  until  the  judgment  be  reverfed  by  atiaziii  or  otherwife 'y  ti^at  »«  ^^^ 

,   J  end  ■J'^'^snwnt  of 
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jparrumtat    ani  up9ft  foch  rigverjal  the  %  parties  gricrci  to  KCOfttr  Aeir  ia- 

Mtho?^uam  "™*g^*  againftfucb  as  did  procure  the  judgment  ta  be  given  agtnnft 

aaor.    I      them  by  oBion  upon  the  cafe* 

Inft.  167. — 

A  man  cannot  be  guilty  of  fubomation  of  perjury,  unleft  perjury  be  aAua!Iy  committed  $  per  Holt 

Cb.  J.    But  he  fiii,  he  had  known  one  fit  in  the  pillory  for  *  endeavouring  tofuhwrn^  it  being  ft 

|reat offence.  Comb.  450.  Trin.  9  W.  ^.  B.  R.  Anon. 

*  £  Show.  I.  Pafch.  50  Car.  2.  B.  R.  The  Kingv.  Johnfon.— --Hawk.  PI.  G.  177.  cap.  694 
C  10.  fays,  that  io  fuch  cafe  the  party  is  liable  to  be  punilhcd,  not  only  by  finci  bat  iSo  by  in* 
€uBouB  corporal  puoifhment. 

%  He  that  brings  an  action  upon  this  il^atute  muft  be  the  party  griev'd ;  otherwife  he  cannot  hate 
itfbut  ought  to  have  the  offender  punifhed  in  the  Star-chamber.  3  Bulf.  147.  in  Cafe  of  CockerilT. 
Apthorp. — BUI  of  debt  was  brought  upon  this  ftatute,  and  held  to  be  maintainable^  and  adjudged  for 
the  plaintiiQr.     Cro.  £.  434.  Mich.  37^38  £liz.  B.  R.  Johnfon  t.  Pays^ 

S.  7.  If  the  offender  have  not  goods  to  the  value  of  10  L  heJhaU  hi^ 
fct  on  the  pillory  in  fame  market-place  by  thelberiffif  without  any 
city  or  town  corporate^  and  if  within  fuch  city  CS'f .  by  the  head  officer 
&V.  and  there  have  both  his  ears  nailed,  and  be  dtfabledfor  ever  t9 
befworn  in  any  of  the  Courts  of  Record  afbrefaid^  until  the  judgment 
be  reverfedy  and  thereupon  to  recover  his  damages, 

S.  8.  The  one  moiety  of  which  money  forfeited  to  be  to  the  ^ueen,  and 
the  other  moiety  tofucbperfon  grieved  by  reafon  of  the  offence^  that  will 
fuefor  the  fame, 

S.  9-  Jls  well  the  Judges  of  thefaid  Courts  where  fuch  perjury 

Jball  be  committed^  as  alfo  the  juflices  of  ajjife  and  gaol  delivery^  aiid 

the  fuflices  of  peace  at  their  quarter  feffions^  Jhall  have  power  to  in* 

quire  of  all  (fences  contrary  to  this  oB^  by  inqui/ition^  prefentment^ 

bill  or  information^  or  otherwife  lawfully  to  hear  and  determine  the 

frnmcm  » 

5.  10.  The  fuflices  of  ajftfe  fhall  in  every  county  two  times  in  the 
year  in  their  fittings  make  proclamation  of  this ^atute. 
X312]       S.  II.  This  aB  fhall  not  extend  to  am  EcclefiafUcal  Court y  but 
that  fuch  offenders  may  be  pum/bed  by  fuch  laws  as  heretofore  in  the 
Eccfefiaflical  Courts* 
A  hill  of         S.  13.  This  a^  fhall  not  refirain  the  power  of  any  Judge  having 
>V*%  T2r  ^fi^"^^  power  to  punijh  perjury  before^  but  that  they  and  every  of  them 
Chancery     Jhall  and  may  proceed  in  the  puntjhment  of  all  offences  heretofore  pu* 
fir  ptrjmry    nijbgbley  in  fuch  wife  *  as  they  might  have  done  and  ufed  to  do  brfore 
'^tefZn^  /A^  making  of  this  a£f,  to  all  purpofes^  fo  that  they  fet  not  upon  tb§ 
tra  formam  offenders  lefs  punijbnunt  than  is  afcertained  in  this  aB. 
of  this  fta.       Made  perpetual  by  29  Eliz.  cap.  5.  and  ai  Jqc.  I.  cap.  28. 

doubted,  if  defondaat  (hould  plead  Not  guilty,  whether  he  (hould  be  fwom  to  his  plea*  and  alfo  tft 
anfwer  to  interrogatories  as  was  ufed  in  die  Star- Chamber.  Refolred,  that  he  (hould  not  be  fwam 
or  examined  upon  interrogatories,  unlcfs  the  Court  of  Chancery  has  abfolute  authority,  a:^.d  had  ufed 
to  examine  pei^uries  in  this  Court  before  this  ftatute  ;  for  then  this  is  referred  by  this  provifo,  as  for 
the  Star-Chamber;  and  if  the  Court  of  Chancery  will  examine  perjury  committed  there  (as  it  may 
by  the  llatute),  it  muft  be  by  Latin  bill,  and  the  pleading*  in  Latin,  and  iflue  joined  there,  and  fo  try 

it  in  B.  R.  as  it  ufuai  in  the  like  cafes.  D.  288.  a.  pi.  51.  Pafch.  12  Elix.  Anon. ^3  Inft.  167. 

^tes  S.  C. 

•  lifage  cannot  give  a  Court  authority,  where  it  could  not  do  it  of  right  before,  by  reafon  of  th« 
wsrds,  ux  ibef  might  have  dotie^  omcI  ufed  /o  do  before  &c,  D.  243.  a.  pi.  54.  Mich.  7  ft  8  Elis* 
Onflow's  Caie. 

3.  If  a  witnefs  depofes  falfely^  hut  the  jury  do  not  credit  his  oath, 
but  give  their  vcrdiB  againfi  bis  oath  i  tho*  the  pATty  grieved  can« 

not 


noft'fue  him  for  the  perjury,  yet  he  fliall  be  piiniOied  at  the  fuit 
of  the  King.  Per  Cur.  3  Le.  230.  pK  310.  Mich.  31  £liz.  B.  R« 
in  Hamper's  Cafe. 

4.  Quaere,  If  upon- aid  prater,  he  in  reverfion  joins,  and  he  is  Brownl.  St. 
grieved  and  prejudiced  by  an  oath^  and  depofition,  whether  he  Jj^  ^^^  ^ 
may  maintain  an  a£lion  upon  this  ftatute  i  For  clearly,  by  the  the  s.  C. 
common  law  he  may  have  attaint.     Yelv.  22.  feems  to  be  a  *«*^  ^^^ 
quxre  of  the  Reporter  at  the  end  of  the  Cafe  of  Brode  v.  Owen,  vd^^a*. 

5.  2  Geo.  2.  cap,  25.  yi  2.  The  more  effeSiually  to  deter  perfins 
from  committing  wiful  and  corrupt  perjury,  or  fubornation  of  per* 
jury  ;  it  is  enaSled,  that^  befides  the  pumjbment  already  to  be  infiiEled 

by  law  for fo  great  crimes,  itjhall  be  lavfulfor  the  Court,  or  judge^ 
before  <whom  any  perfon  fliall  be  conviBed  of  wilful  and  corrupt  per^^ 

jury,  9r  fubornation  of  perjury^  to  order  fuch  perfon  to  befent  to  fomt 
houfe  of  cerreSion  within  the  fame  county  for  a  term  not  exceeding 

feven  years,  there  to  be  kept  to  hard  labour  during  all  that  time  :  -  or 
otherwife  to  be  tranfported  tofome  of  his  Majeflfs  plantations  beyond 
the  feasfor  a  term  not  exceeding  feven  years,  as  the  Court  Jhall  think 
mojl proper*,  and  thereupon  judgment fball  be  given :  that  the perfoif 
tonviBed Jhall  be  committed  or  tranjported  accordingly,  over  and 
above  fuch  punijhment  as  Jhall  be  adjudged  to  be  infiiBed  on  fuch  per* 

fon,  agreeable  to  the  laws  now  in  being ;  and  if  tranfportation  be  di» 
reBed,  the  fame  fball  be  executed  in  fuch  manner  as  is  or  fball' be  pro* 
vided  by  law  for  the  tranfportation  of  felons ;  and  if  any  perfon  Ji 

•  eommitted  or  tranfpcrted,  Jnall  voluntarily  efcape  or  break  prif on,  or 
return  from  tranfportaiton  before  the  expiration  of  the  term  for  which 
he  fball  be  ordered  to  be  tranfported^fuch  perfon  being  thereof  lawfully 
conviBed,  fball fuffer  death  as  a  felon,  without  benefit  of  clergy,  and 
fhall  be  tried  for  fuch  felony  in  the  county  where  he  efcaped,  or  where 
he  fball  be  apprehended. 

5.  -4.  Th'u  aB  fhall  not  extend  to  Scotland. 

S.  5.  No  attainder  for  any  offence  hereby  made  felony,  Jhall  make 

$r  work  any  corrupt  tori  of  bloody  lofs  of  dower,  or  dijherifon  of  heirs . 

S.  6,  This  aB  Jhall  be  of  force  for  five  years  to  be  reckoned  from 

the  %cjlh  of  June  1729,  and  from  thence  to  the  end  of  the  then  next 

feffton  of  parliament. 

Made  perpetual  by  the  9  Geo*  2.  cap,  18. 

(C)  Punifliable.      In  RefpeSl  of  the  Court  or    [  313  J 

PerfonSj  before  whom. 

I.  "VKJ  HERE  the  Court  hath  no  authority  to  hold  plea  of  the  S.  P.  per 
cat4fe^  but  it  is  coram  non  ludice,  there  perjury  cannot  Ps!^*^  ^' 

be  COmolittcd.     3  Inft.  166.  in  Cafe  of 

Goodwin  v.  Brovm.— Cites,  z  Cro.  352* 

2.  Tho*  perjury  in  the  Spiritual  Court  is  not  puniihableby  the  f**^  oath 
ftatutCj  yet  tlie  ftatutc  leaves  it  to  be  puuiihcd  as  it  was  before,  ^^'^J;^*"* 
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ftbo'  it  Ik  to  tbat  it  19  t^umnia\>Ie  in-the  Star-Ghamber.'  CrO.  E.  i8c*  InflU 
T^'^'^^  5a  EUz.  B.  R.  Plaice  v.  How. 

Record)  i«     ^ 

^ijury,  for 

which  the  party  maj  be  punKhed  at  thecommoB  law  by  indictment;  ^r  Ciir.  and  therefore  refufc4 

1»  ouaih  an  indidment'or  perjury  for  a  falfe  oath  made  there.    Sid.  454.  pL  aj.  Pafcb.  22  Car.  a* 

B.  K.  Anon**-i  Hawk.  PI.  C.  173.  cap.  69.  f.  3. 

■ 

iSo  perjury  3.  PcTJufy  may  be  in  the  Ecclefiajlical  Court  \  tor  it  is  a  Court 
Tb^^s^ari"  Judicial.     Cro,  E.  609.  pi.  12.  Pafch.  40  Eliz.  B.  R.    Shaw  v. 

Cro.  £.  609.  pi.  13.  L'afeh.  40  Elk.  Corbet  ▼.  Hill.  -  So  Sefort  the  JiJHtet  of  ttffifu  Ibii* 
pi.  14.  Anon* 

•  Hawk.  4,  An  indi£lment  of  ^xyxvj for fwearing  he/ore  a  Jufliceof  the 
^^  ^  '/t  /e^itv,  that  J.  S.  nuas  prcfent  at  a  conventicle ^  or  a  meeting  for  re- 
cite'ft  s.  c.  ligious  worfliip  &c.  it  was  mored  to  quafh  it,  becaufe  it  did  not 
but  fays,  it  appear  to  be  a  conventicle^  (viz.)  that  there  ivas  above  the  number  of 
fec««  cer-    >      ^^^  f^  ^j^^  Jufticcs  of  peace  had  no  power  to  take  an  oath 

tain,  thatno^       »         .        .        ^  -*^itt  ^    '  i'i^i_ 

eath  what-  Concerning  it,  and  then  it  cou^d  be  no  perjury ;  to  which  the 

fcever  in  a  Ld.  Ch.  J.  faid,  that  convcnticlcs  were  unlawful  by  the  common 

•"^  ^7r  law,  and  the  Juflices  may  punifli  unlawful  aflemblies.     And  he 

Ikowever  iccmed  to  be  of  opinion,  that  a  man  nugot  be  indtHed  of  perjury 
wilful  and  Jcr  a  voluntary  (^d  extra-judicial  oath ;  and  cited  a  late  cafe, 

^^*^^"'bc  where  one  had  *J}oUn  away  a  nian^s  daughter^  and  went  before  a 

Is  punifli-'  Jufliteoi  tlie  peace,  2ind  fwore  that  he  hc^  the  father's  confent^  and 

able  at  ft  this  in  ordei'  to  get  a  licence  to  marry  her\  and  he  was  indicted,  and 

'^^^mina"  <^o^vi£led  thereupon.     And  all  the  Court  faid,  that  it  was  not 

profecution;  the  courfe  to  quafti  indictments  of  perjury,  nufance,  or  the 

ioT  private  like ;  but  to  put  the  party  to  plead  them.    Vent.  369,  370^ 

injurifi are  j^j^^j^^  ^f  Car.  2.  B.  R.  Anon* 

i9  he  re^  ^  •> 

4r€jfed  by  private  aBIenu 

♦  s.  P.  For  J,  The  Jlatute  has  fubjeflted  the  offender  to  a  certain  penalty, 
'^  rt*^**nuy  ^  ^^  ^  corporal  punimment,  and  therefore  the  perjury  muft 
be  punilhed  be  by  fwearing  falfely  in  a  Court  of  Record,  and  in  a  thing  mj- 
at  common  terial  to  the  ijpie.  But  this  is  not  required  at  common  law  ;  for  it 
i*amcnt*''*'  ^^  perjury  to  fwer*r  falfely  in  a  •  Court  Baron,  or  in  the  Eccle- 
pir  Cur.'  fiaftical  Court,  which  are  not  Courts  of  Record  \  nor  that  it  (hall 
Sid.  454-  be  in  a  thing  material  to  the  ifTue  ;  for  a  man  may  be  perjured 
p  f^^h  *»i  ^"  ^"  anfwcr  in  Chancery  to  a  thing  not  charged  in  the  bill.  Per 
Car.  2.  B.  Cut.  5  Mod.  348.  The  King  r.  Greep. 

R.  Anon. 

, Perjury  cannot  be  crnnrritteJ  in  the  Court  of  the  I*ord  of  Copyholds,  or  in  any  Court  which  if 

bolden  by  ufut  pmtion^  other^^ife  in  a  Courl-Leei,  or  C&uri'BarM  which  ii  held  by  title,  Godb.  179. 
pU  25'..  Mich.  9  Jac.  C.  B.  Anon. 

6.  The  oath  ought  to  be  taken  before  perfons  lawfully  au- 
thorifed  to  adminifter  it ;  for  if  it  be  taken  before  perfons  aft* 
ing  mecrly  in  a  private  capacity,  or  before  perfons  pretending 
to  a  legal  authority  of  adminiltring  fuch  oath,  but  having  in 
truth  no  fuch  authority,  it  is  not  punifhable  as  perjury ;  yet  a 
falfe  oath  taken  before  commijjlonersy  whofe  commijfion  at  the  time 
is  ia  ftriclncfs  determined  by  the  demife  of  the  King,  is  perjury,  if 

taken 


taken  before  fuch  time,  as  the  commifBoners  had  notice  of  fuch 
•demife }  for  it  would  be  of  the  utmoft  ill  confequence  in  fuch 
cafe  to  make  their  proceedings  wholly  void.  Hawk.  PL  C.  Abr. 
ao3,  204.  cap.  6q.  f.  4. 

(D)  Punifliable.     In  refpeA  of  being  committed 

in  any  Judicial  Proceedings. 

l.nnHO'  an  oath  bcL given  by  him  that  hath  lawful  authority^  The  oath 

'*'    and  the  fame  is  broken,  yet  if  it  be  not  in  a  judicial  pro-  ""•*  ^.  *^* 
ceeding,  it  is  not  perjury  punifliable  either  by  common  law,  or  in^ijididal 
by  5  EUz.  becaufe  they  are  general  and  extra-judicial^  but  ferve  proceeding* 
for  aggravation  of  the  offence,  as  general  oaths  given  to  officers  •^  *"  ^®"^® 
or  minifters  of  judice,  citizens,  burgefles,  or  the  like,  or  for  ^/feklXeed* 
the  breach  of  the  oath  of  fealty  or  allegiance  Sec,  they  (hall  not  m^  <rf  the 
be  charged  in  any  Court  Judicial  for  the  breach  of  them  after-  ^'^"  nature, 
wards.    As  if  an  officer  commit  extortion y  he  is  in  truth  perjured  ;  ^^ilZTbo^ 
becaufe  it  is  againft  his  general  oath;  and  when  he  is  charged  nour   and 
with  extortion,  the  breach  of  his  oath  may  ferve  for  aggravation.  '*'"'0*  ^^^ 

commiffion- 
«rt  appointed  by  t^c  Kinf,  to  inquire  of  the  forfeiture  of  hi«  tenants,  or  of  defe£^ive  titles  wanting 
the  fupply  of  the  King's  o^tenrs.  But  it  is  net  mmttrlal-,  ^uhffber  the  Court,  in  which  a  f<  He  oath 
is  uken,  be  a  Court  r^  Rtcord,  or  nor,  or  whether  it  He  a  Court  of  Common  Law^  or  a  Court  of 
Equity  or  Civil  Law  ice.  or  v^hether  the  oath  be  taken  in  the  face  of  the  Court,  •r  out  of  it  before 
pcrfons  auihoriied  to  riamine  a  matter  dcpendingin  it,  as  before  ths  fherjff  on  a  writ  of  inquiry 
Jtc.  or  whether  it  be  raJcen  in  irelation  to  the  merits  of  a  caufe,  or  in  a  collateral  ma'tter;  as  where 
otiCf  who  otfers  himfelf  to  be  bail  for  another,  fwears  that  hi»  fubftance  is  greater  than  it  is  &c. 
But  neither  a  faWc  oath  in  a  mere  private  matter,  as  in  making  a  bargain  &c.  nor  the  breach  of  n 
f  romiflbry  oath,  whether  publick  or  private,  arc  punifliable  as  perjury.    Hawk.  i'l.  C.  Abr.  aoj. 

cap.  69.  r.  3.  % 

2,  If  the  defendant  perjureth  himfelf  in  his  anfwerin  *  Cban-  •  S.  P.  p^r 
seryj  Exchequer-Chamber  8cc.  he  is  not  punifliable  by  5  Eliz.  for  T'|[^'^' 
it  extendeth  but  to  witnefles;  but  hi  may  be  puniflied  in  the  pi.  .'rj.  i^ 
Star-Chamber  he.    -i  Inft.  i65.  Manhcw't 

^  Cafe.        ' 

3.  A  bill  of  perjury  tarn  quam  was  fucd,  becaufe  the  defend^  •  s.  p.  t 
mnt  beinzone  of  the  *  homage  C5V.  did  preftnt  with  the  reft  of  the  J?^'*'J^"  ^' 

1  1''       1        t   •      '/r  1     J       ^    1  I  •       ^     80.  cap. 

homagers,  that  theplawiiff  had  cut  down  certain  trees ^  wticreas  m  .  q,  1. 20.— 
truth  he  had  not  cut  down  any.     All  the  Juftices  held,  that  for  If  *  man  be 
(his  matter  the  bill  lay  not  upon  the  ftatute  5  Eliz.  for  this  ^^'c.?/"^^. 
branch  of  the  ftatute  is  to  be  intended  oi  perjury  in  depofitions  ton  be  tore 
#/i/y.     3  Le,.  201.  pi.  253.  Pafch.  30  Eliz,  13.  R.    Matthews's  «**«  Sew- 

Cafe.  aid,  lh;«if 

perjury;  pff 
HotkartCh.  J.  to  which  Hutton  J.  agree*!.  Win.  3.  Pafch.  to  Jac.  in  Cafe  of  the  King  v.  Bowen. 
— — S.  P  by  Twitden  J.  Mod  C5  pi.  ion.  Hill  21  &  2.  Car.  2.  B.  R.  Aroo.— Perjury  at  cortt- 
Boa  law  may  be  in  a  Court  which  is  not  of  Record,  as  Chancery  or  Court  Baron  if  in  a  mauriaf 

fclnty  and  fo  upon  the  lUtute  by  exprefs  words.  Frcem.  Rep.  506.  Pafch.  1693.  The  King  v 

ooeofiheLd  Mouoiague's  vvitncflcs  — -AndanindiCtmcnt  for  perjury  in  the  like  c^Te  was  difchargedt 
becaufe  the  ftatute  ex  end*  only  to  perjun^s  of  ^-itnejfes  in  their  examination  ^c.  per  Wray  aod 
•ther  Juftices.  D.  2SS.  a.  marg.  pi.  5r.  cuss  Trin.  19  Eliz.  B.  R.  Kai^t's  Cajl'e.— i^fiiu fe« 
Cr».  E.  907.  contra.  Mich.  44^  45  Eii^-  Poultney  v.  Wilkiafon. 


4*  One  was  indi&ed  for  perjury  committed  ifi  his  anptvtr  in 

the  Star-chamber f  and  upon  his  examination  to  interrogatories  there* 

But  becaufe  thefe  matters  are  not  within  the  ftatute,  he  not  being 

examined  as  a  tvttnefs  between  the  parties ^  nor  in  perpeiuam  ret  me* 

moriamj  he  was  difcharged*     Cro.  £.  148.  Mich.  31  &  32  £liz« 

B.  R.  Rither's  Cafe. 

f  315   ]       5.  Information  was  brought  that  where  A,  was  receiver  of  the 

And  it  wM    rents  of  the  ^ueen^  and  had  received  them^  and  had  given  acquit* 

th*^  ST^tx    ^^"^^  'Uftthin  forty  days  after  the  time  of  payment^  he  had  deposed  at 

jury  mt^the   an  inquejl  of  office  by  commiflion  to  inquire  whether  the  condition 

iivtfft  tf    was  broken  for  nonpayment  within  the  forty  days,  that  he  infaBo 

fi  ^'bi'  *'"  received  it  after  the  forty  days  expired^  and  antedated  his  acquittance 

*^'mi(J«.      within  the  forty  days.     It  was  rul'd  that  the  attorney  njay  have 

neanor,  but  information  upon /^r/wry  fuppos'd  in  advantage  of  the  ^teen^  and 

•  *"^^  "P**°^  that  any  other  perfon  may  affign  fuch  perjury,  if  he  be  griev'd 

-5  EK«.  and  by  it,  but  the  attorney  may,  th6*  the  Queen  be  benefited  by  it. 

the  Court    Mo.  627.  pi.  861.  Mien.  43  &  44  Eliz.  Agar's  Cafe. 

took  the  an- 

tiedating  to  be  a  great  offence,  but  becaufe  it  was  not  in  the  bill  complained  of,  the/  did  not  pro- 
ceed. Mo.  6*7.  Agar*s  Cafe. — ♦  S.  P.  i  Hawk.  PI.  C.  i%o,  cjp.  69.  f.  20. 

Brosrnl.  Si.  6*  A.  brought  a  bill  in  Chancery  againji  B.  and  afterwards  C 
*nd  fccnii  ^^^  made  party  to  the  bill  againji  B.  by  order  of  the  Court.  A 
only  a  copy  commijjion  iffued  between  C.  atid  B.  to  examine  wltnejfes.  Upon  this 
of  YeW.  It.  commiffion  f.  S.  was  examined  ex  parte  C.  and  depofed  direillyfor 
pTc^Ts^'  C.  againji  B.  And  thereupon  a  decree  was  made  agatnft  B.  B. 
18a.  cap.  brought  debt  upon  the  ftatute  againft  J.  S.  as  a  party  griev'd  by 
69.  f.  11.  the  depofition :  J.  6.  demurrM.  Gawdy  and  Yclverton  J.  held 
Buuhe  sir-  *^^  *^^  aftion  did  not  lie ;  for  the  words  of  the  ftatute 
want  fays,'  arc,  where  a  man  //  grieved  by  a  depofition  in  afuit^  between  party 
Perhaps' the  and  party  ;  and  in  this  cafe  it  appears  that  C.  was  not  party  to  the 
authority  of  j'^^^^  ^^^  ^^^  y^  ^  latere  by  an  order^  and  no  bill  depending  either 
-nay  juftly  againft  him  or  brought  by  himi  and  fo  it  is  out  of  the  ftatute  i 
bc^ueftion-  for  being  a  penal  law,  itlhall  be  taken  ftricfily.  Yelv.  22  Mich« 
SiauTcth^  44  &  45  Eliz.  B.  R.  Brcdee  v.  Owen. 

«r«rdsofthc 

ftatute  whereon  it  ii  grounded  are  miftake n,  but  alfo  becaufe  the  oftencv  feems  in  trtith  to  be  both 
within  the  meaning  and  letter  of  the  law,  fince  thereby  a  peribo  is  grieved  in  refpccit  df  a  caufede* 
pending  in  fuit  in  a  Court  mentioned  in  the  ftatute. 

m 

S.  p.  But  if       J.  AT.  was  defendant  in  a  bill  in  tlie  Star-Chamber,  and  ex* 

.he  had  been  gf^ined  Upon  interrogatories.  The  plaintiff*,  fuppofing  that  he  had 

.©"the  part    Committed  perjury  in  his  examination,  procured  him  to  be  in- 

of  the  King  difled  upon  the  ftatute.     But  per  tot.  Cur.  he  cannot;  for  he 

vpon  inter-  ^^^  ^^  witnefs^  but  remained Jlilt  defendant,  notwithftanding  his 

iUs  other-  being  examined  upon  interrogatories ;  for  if  he  confefied  any 

wife.    Per   thing  againft  htmfelf  upon  the  interrogatories,  he  (hould  be 

^ff  •«.    condemned.     Quod  nota.    Tclv.  120.  Hill.  5  lac.  B.  R,    Sir 

2!3^'i4    Robert  Mill:r*5<£afe- 

.£ii».  AuM* 


» 


(E)  Pdnifli- 
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(E)  Puniihable,  la  Refped  of  its  being  in  a  Thing 

material  or  not  to  the  IJfue. 

I.  T  T  IS  not  a  perjury  within  the  ftatute  5  Elii.  unlefs  it  be  S.  P.  Or  in 

'*'  depos'd  uponfome  matUr  depending  tnfuit  in  fame  Court  of  ^g^wd* 
Record ;  and  if  he  be  perjur'd  in  tircumftance^  and  *  not  in  the  in  the  fta. 
point  in  queflion^  it  is  not  material  or  punifhabie  by  this  ftatute.  *"^«-   And 
As  if  a  man  fwears^  that  he  faw  J*  S.  ftcal  and  deliver  fuch  a  ^u^ft,nJ.e, 
deed 9  and  when  he  did  it,  he  wis  in  a  f  blue  coat  \  where  indeed  muft  be 
he  was  not  in  a  blue  coat.     Per  Popham.  Goldfb.  191.  pi.  140.  pursued,  ac« 
Hill.  43  Eliz.  Anon.  '^tJi^^ 

tioo  of  it 

in  the  ftatute.    Freem.  L.  50^.  Pafch.  1693.    The  Kiag  r one  of  the  Lord  MounUgue't 

wirneifes. 

If  ic  be  not  material  to  the  '.(Tue  or  caufe  in  queftion,  it  \%  not  perjury,  tho'  it  be  falfc^  ^ecauft 
it  concerna  not  the  point  in  fult;  and  therefore  in  efieA  >c  is  extiajudicial.  Belidea  tbU  m^  gi^e* 
remeay  to  the  fartj  gnru*d^  and  if  the  depoCition  be  net  matcrialy  he  cannot  be  ^evcd  theivby. 
X  Inft.  17^. 

*  Where  it  is  not  material  t9  tbeiffue^  it  is  not  punlihable  by  the  ftatute.  Refo]T*d  r  .  .^  1 
IT  Rep.  15.  a,  Mich.  10  Jac.  in  Cak  of  PridJIe  v.  Napper.— S.  P.  by  Rdll  Ch.  J.  L  3  ^^  J 
Sty*  S57'  Trio.  1652.  in  .Cafeot  Cui^#des  v.  Howei  Cwin.  ■  S.  P.  agreed  by  the  Attorney  Ge« 
neral.  Arg.  2  Show.  20.  in  Cafe  of  tb<  Kingt.  Embhton,  that  it  muft  be  fo  upon  the  ftatute  { 
but  at  the  common  law  it  Is  not  neceflary. 

%  Salk.  ^14.  Mich.  9.  of  W.  3.  B.  R.  Holt  Ch.  J.  in  the  Cafe  of  the  Kino  t.  GatBrt^ 
denied  this  Cafe  of  GoldjQ).  191.  and  held  that  if  a  man  gi^ft*  cv\d€HCt  to  tba  <r*dit  of  a  jvitnefs^ 
the'  this  be  not  the  ilTue,  yet  it  is  perjury. 

f  If  a  man  be  In  Jiff ed  for  perjury  at  common  Aitv,  //  muft  be  fur  a  thing  that  is  not  ajtwtthtr fkm. 
ftiguy  but  muft  have  fome  relation  to  the  matter;  as  it  a  VIritnefs  ihouldyti/i'ar  ^ubat  tloatht  h$  bad 
Mr  -whfn  befa^Jkcb  afa3  done,  it  it  altogether  foreign  to  the  matter  m  queftion,  and  if  he  were 
miftaken,  it  is  not  perjury  at  commua  law.  Freem.  L.  506.  Fafch.  1693.  The  ICiag  t. 
one  of  (he  Lord  Mountague's  witnefles. 


•  •  #  •  • 


2.  A.  was  examined  upon  interrogatories  in  Chancery,  whether  S.  C.  citei 
y,  S.  Hvas  of f ante  memoria  at  the  time  of  his  death  ;  to  ^hich  he  t^^  I'  ^^^ 
jinfwer'd,  that  he  nvas  of  non  fana  memofiafive  days  before  his 

death  Upon  which  anht-er  J.  S.  was  indifbed  of  perjury  5  but 
lipon  exception  the  indidtmcnt  was  quafti'd  5  becaufe  it  was  in 
a  thing  immaterial ;  for  it  might  be  that  he  was  not  of  found 
memory  five  days  before  his  death,  and  yet  be  of  found  me- 
mory at  the  time  of  his  death.  Arg.  Palm.  383.  cites  14  Jac. 
Manton's  Cafe. 

3.  Indiftment  for  perjury,  feuing  forth,  that  one  Sotherton  Palm.  3gi. 
bad  brought  an  adlionof  trefpafs  againjl  T.  S.for  a  trejpafs  done  by  ^^^  ^n  R. 
his  Jbeep  in  Sotherton's  Clofe  (reciting  the  whole  record)  and  s!  a  and 
that  T.  S.  had  pleaded  Not  guilty,  and  at  the  trial  G.  D.  (the  per-  Houghton  J. 
fon  now  indiQed  )fa!fo  malitiofe  fe*  corruptive  gave  evidence  to  the  fj'*J^*  ^^ 
jury  thus,  (via.)  I  faw  thirty  or  forty  of  T.  SJsJheep  in  Mr.  8o»  Ld  Atwr* 
therton*s  Clofe,  and  I  knew  them  to  be  his  Jheep,  becaufe  they  were  that  befa%» 
fnarled  with  a\i)(m  thefhoulder,  and  all  hisjhee^etre  marltd  with  ^f  f^'f 

a  (5);  when  in  truth  his  (heep  were  not  marPd  with  a  {^\    It  tbat*j^s, 
was  objeded  to  this  indi£lmentj  that  the  perjury  waa  afligned  «//&  j^w 
in  a  thing  immaterial  to  the  ijfue  \  for  that  wa$  whether  the  iheep  f^"**  p^^: 

Cc2  /f  J«'y»-ybt 


y6  l&crjut^ 

uUnotma-  ^^^  A^^cp  wcrc  Hiark'd  with  a  (5)  5  now,  tho*  they  were,  mot 

teriai  whc  maik'd  With  a  (5),  yet  they  might  be  in  the  clofe  :  but  adjudged 

jher  1.  s.  that  the  perjury  was  well  afligned  j  for  when  he  had  fwore  ge- 
no.  And  S.  ''crally  that  he  had  fecn  the  Iheep  in  the  clofe,  he  gave  a  rea^ 

lie  held  in  fon  ho<^  he  knew  them  to  be  the  fheep  of  T.  S.  and  that  being 

thii  prin-  falfc,  it  was  a  means  to  Induce  the  jury  to  give  a  verdift  againft 

IiFo!  ^And  '^'  ^'  ^^^  ^^  ^^^  prejudiced  thereby.    Nclf.  Abr.  975.  pl^  21- 

Le«  Ch.  J.  cites  Palm.  382.  535.  Jary  v.  King. 

held   the  ^ 

perjury  well  aflign'd,  and  that  the  reafon  waf  not  immatenalv  and  concluded  that  this  ihall  not  he 
difpunifliable.  [But  nothing  is  Taid  of  any  judgment!  And  ibid.  538.  Pafah.  4  Car.  B.  R.  thiff 
was  motM,  and  tt  wasiniifted  that  it  was  noi  perjury  within  the  ftatute  ;•  becaufe  the  mark  was  not 
naterial,  but  that  the  material  point  was,  whether  they  were  the  (heepof  T.  S.  or  not.  But  that 
Hyde  Ch.  J.  and  Whitlock  held  c  contra*  and  that  it  is  perjury;  for  tho'  it  be  not  the  principal 
Bointjn  iflue,  yet  it  conduces  to  it,  and  is  the  thing  which  led  the  jury.  But  Doderidge  contra^ 
pecaufe  the  fw^aring  was  only  to  the  paiticulartty,  and  here  is  no  perjury;  for  it  is  a  thing  whicli 
auhiovJly  concludei  Htbt  iffue^  becauie  another  man  may  mark  his  (heep  with  a  (5}  as  well  as  T.  Si, 
But  this  indictment  being  againft  two,  viz.  Jary  and  Kt  n  c,  Hyde  Ch.  j.  faid  that  the  indid- 
ment  was  vitious ;  for  two  cannot  be  indi£ted  together,  and  the  perjury  of  the  one  is  not  the  perjury 
•f  the  other ;  to  which  Whitlock  accorded,  but  Doderidge  (aid  nothing.    And  day  was  given  to  the 

Attorney  General  to  maintain  the  indi^^ment. 2  Roil  R.  368.  369.  Mich,  ii  Jac.  B.  R.  S.  C. 

of  iadidtment  againft  one  defendant,  and  there  it  is  that  *  Haughton  1.  faid  that  if  he  had  fvi'oni 
that  he  faw  thcftieep  there,  and  that  j.  S.  aifo  faw  them,  perjury  might  be  aflign'd  in  it;  but  here 
the  thing  is  not  material,  in  which  the  perjury  is  aflign'd,  and  therefore&c.— — Ibid.^^Ley  Ch.  (• 
held  the  matter  of  the  mark  to  be  the  inducement  to  the  jury  to  find  the  vei^didt,  and  that  thence 
arofe  the  prejudice  to  the  party;  and  therefore  it  Teemed  to  him  that  the  perjary  could  n<St  be  better 
afiign'd,  and  that  this  being  a  prejudice  10  the  party,  it  is  not  reafooable  that  he  fball  be  HB* 
f  uoifli'd.— [But  in  neither  of  the  reports  is  the  cafe  mentiooed  10  be  adjudged.  J 

4.  One  was  charg'd  with  perjury,  for  having  fwom  that  J.  S. 
drew  his  dagger,  and  beat  and  ivounded  W,  R,  and  it  wzs  fiuftd 
to  be  iviih  ajiaff.    This  was  agreed  not  to  be  perjury  ;  for  the 

.  heating  Hvas  the  only  thing  material.  Cited  by  Richardfon.  Het.  97. 
Pafch.  4  Car.  C.  B.  in  the  Cafe  of  Allen  v.  Wcftley,  at  ona 
Styles*s  Cafe. 

5.  An  inditlment  was,  that  he  being  interrogated  by  the 
Judge  \h  giving  evidence  to  tlie  inqueft,  viz.  whether  A.  brought 

[317  ]  fuch  a  number  offtieep  from  D.  to  S.  all  together?  he  anfwered  Yes, 
'where  in  truth  he  brought  part  at  one  time  and  part  at  another.  The 
Court  difchargM  him  ;  for  the  bringing  them  all  at  one  or  at 
feveral  times  is  not  material ;  but  the  bringing  them  or  not  it 
the  fubftance ;  and  the  manner  of  bringing  is  circumfttmce  onlj^ 
a  Roll.  R.  41.  Trin.  17.  Car.  Laifton's  Cafe. 

6.  A  witnefs  was  afk'd,  whether  fuch  zfum  ofmotuy  wj/  piidi 
for  two  things  then  in  difpute  ?  to  which  he  anfwercd  Yes,  tho*  in 
truth  it  ivas  paid  hut  for  one  by  agreement ;  yet  it  not  being  mate- 
rial whether  it  was  paid  for  one  or  for  both,  it  was  refolved  that 
he  ought  not  to  be  punilhed  for  perjury.  Cited  by  Haughton  J* 
7,  Roll.  R.  4a.  in  Laifton's  Cafe. 

Serjeant  Hawkins  fays.  Perhaps  In  al!  thefc cafes  fvia.  pi.  a.  3.  4-  ?•]  »f  *^^^  ^^  intended,  that 
the  a«el\ion  was  put  in  fuch  a  manner,  that  the  witnefi  might  rcafonu'oly  apprehend  that  xhe  Mm 
dc^gn  of  putting  it  was  to  be  inforM^d  ot  the  fubftantial  part  of  it,  which  might  Indirce  him  througll 
fna4x*trtency  to  take  no  notice  of  the  circumftanti^l  pirt,  and  give  a  general  anfwer  to  the  fob* 
f  antial ;  for  otberwife,  if  it  appear  plainly  tlut  the  fcope  of  the  queftion  was  to  fift  him  as  to  ^ 
kAowledge  of  the  Aidllancei  by  examiniag  him  ftriclly  conc^aing  the  circumftaoces,  and  be  gave 

•  par* 


9  particular  and  diAinft  account  of  the  circumftancei,  which  aftenrardi  appear  to  he  falfe,  furely 
Ike  cannot  hue  be  guilty  of  perjury,  inafmuch  as  nothing  can  be  more  apt  to  incline  a  jury  to  give  cre« 
4it  to  the  fubftantial  part  of  a  man's  evidence,  than  hh  appearing  to  have  an  txz€t  and  particular 
knowledge  of  all  the  circumibnces  relating  to  It.  And  upon  thefe  grounds  the  Serjeant  cannot  but 
think  the  opinion  of  thofe  Judges  in  the  above  Ca'e  of  Jaky  t.  Ki  n«,  who  heid  him  guilty  of 
perjury,  very  reafonable  ;  for  the  giving  fuch  a  fpecial  reafon  for  his  remepibrance  could  nor  but 
<inake  his  teftimony  more  credible  than  it  would  have  been  without  it  i  and  tho'  it  Signified  nothing 
to  the  merits  of  the  cauie  whether  the  (heep  had  any  mark  at  all  or  not,  yet  inafmuch  Mthe  aflTigning 
Ibch  a  circumftance  in  a  thing' material  had  luch  a  dlreft  tendency  to  corroborate  the  evidence 
eoncerning  what  was  moft  material,  and  confequently  was  equally  prejudicial  to  the  party,  and  equally 
criminal  in  its  own  nature,  and  equally  tending  to  abufe  the  adminiftration  of  jufticc,  as  if  the  mat- 
ter fwiim  had  been  the  very  point  in  ifTue,  there  doth  not  feem  to  be  any  reafon  why  it  (hould  not  be 
equally  puniihable.  But  the  Serjeant  fays  he  cannot  find  this  matter  any  where  thoroughly  fettled  pr 
debated,  and  therefore  Ihall  leave  it  to  every  man's  own  judgment,  which,  from  thecoofideration  of 
Che  circumibnces  of  each  particular  cafe,  may  generally,  without  any  great  difficulty,  difcern  whether 
the  matter  in  which  perjury  is  ailigned,  were  wholly  impertinent,  idle  and  infignificant,  or  not* 
which  feems'to  be  the  bell  rule  for  determining  whether  it  be  punifbable  as  perjury  or  not.  Hawk* 
jPl.  C.  175.  176.  cap.  69.  f.  8. 

7.  A.  dcvifcd  his»  cftatc  to  M.  his  wife,  and  her  heirs,  and  And  thert- 

dicd.  J.  S.  being  of  the  name  of  A.  fct  up  a  deed,  and  had  ^^^^^  '[^J}^ 
two  trials  at  bar,  but  was  nonfuited  in  both  \  and  upon  the  evi-  aa/nvtr  to  m 

dence  it  was  very  fufpicious  that  the  deed  was  forg'd.     M.  ex-  /^'^ir^  *«' 

hibited  a  bill  in  Chancery  to  difcover  what  he  knew  of  the  de-  ^^J^'^J"^ 

vife,  and  whether  he  did  not  follicit  to  prove  this  nvillin  Chancery  ;  perjury  pu« 

to  which  he  atifwer^d,  that  he  did  not  follicit  in  Chancery  to  prove  niihable 

the  will  of  his  kinfman  A.  the  tejiator.     And  for  this  anlwer  J.  S.  XJI^T^rit 

was  indided  at  common  law,  and  it  was  prov'd  at  the^  trial,  that  in  anfwer 

he  did  follicit  y  hut  that  he  did  not  pay  the  fees  :  the  Jury  found  him  '<»  /»^*rrp- 

guilty,  and  it  was  rnovM  to  flay  judgment,  that  it  is  not  per-  §^'*J^r7wOTn 

jury,  becaufe  it  is  not  material.     But  per  Cur.  \  Perjury  at  com^  in  a  thing 

mou  law  may  be  in  a  thing  not  materiaL     Sid.  274.  pi.  32.  Trin.  *  °<>*  "**«• 

,  7  Car.  2.  B.  R.  the  King  v.  Drue.  [i^.^l*;!;* 

rogatories. 


material  not  charg'd  in  the  interrogatories  ?] 

t  Serjeant  Hawkins,  citing  S.  C.  fays.  Surely  this  ought  not  to  be  underftood  in  fo  great  a  liti* 
tude  as  if  it  were  meant  that  every  falfity  in  luch  an  anfwer  mud  needs  be  perjury,  howfoever  tbreign^ 
circui^ftantijl  ^J  trivial  the  point  wiieiein  it  is  afli^ined  maybe,  which  isdireftly  contrary  to  what 
feems  to  be  cleaily  taken  for  granted  In  other  books.  And  therefore  perhaps  no  more  may  be  meant 
by  it,  but  that  he  n»y  be  as  well  guilty  thereof  by  anfwering  to  a  matter  not  charged  in  the  bilU  «• 
by  anfwering  to  the  matters  iherriii  contained,  which  may  alone  be  faidtobe  material,  becaufe  the 
defendant  is  not  oblieed  in  his  anfwer  to  take  notice  of  any  thing  elfe  ;  or  elfe  perhaps  the  meaning 
may  be,  that  in  a  prcfecutinn  for  perjury  at  common  law  fetting  forth  a  falfe  oath  in  fuvh  ao  anfwert 
relating  to  the  thing  faid  to  be  in  variance,  the  falHty  ihall  be  intended  prima  facte  to  have  bcea 
fomc  way  material  in  the  caufe,  uulefs  the  contrary  be  proved  by  the  other  fide.  1  Hawk.  FU  C 
176.  cap.  69.  f.  H. 

8.  Upon  a  qucftion  about  fealing  a  deed  at  D.  and  whether 
J.  S.  was  witnefs  to  it,  G.  fwore  that  J.  S.  at  the  time  was  lod 
miles  diftaiit  from  D.  viz,  at  N.  and  fo  could  not  witnefs  it. 


statute  5  Eliz.  againfi  perjury  pur fues  the  common  law^  and  adds  Hob.  53 

a.  •  »  ».  1.1.        •  1*  /*.!  •-_.  t) 


nothing  new  but  the  penalty ;  and  that  in  this  cafe  the  matter  in   '*    ^<^P- 
vhiph  the  perjury  was  afligncd,  was  immaterial  to  the  ifluc,  j:^"  j^^^- 

C  c  3       .  and    "**'        ' 


31 8  ]^etjttt^. 

13$.  a  RoU  and  therefore  no  perjury  punifliable  byf  indidittent.  Sed  pec 
160'  YelV.  ^^'^  ^'  J'  *^^**  perjury  to  fwear  falfely  in  any  circumjlance  wick 
iir!  Sty.     conducetb  to  the  iffue^  or  to  the  difcovery  of  the  truth:  but  where 

»36- *tis  only  in  fomc  inipertinent  or  minute  circumflance  (as  where 

Cro^icV  ^^^  witnefs  dined  fuch  a  day),  which  is  ufual  amongft  the  vulgar 
— Iparker  in.  giving  cvidcncp, 'tis  not  perjury,  bccaufc  it  doth  not  conduce 
Ch.  J.  faiJ  to  Uic  imie,  or  to  the  truth  of  the  matter  to  be  tried.  Carth. 
wir^^r  4^2-  ^'^  Cafe  of  the  King  v.  Creep. 

jjcijury  may 

oc  committed  in  a  circumftantial  matter*  tho'  he  faid  he  did  not  remember  that  in  hGi  \\  wat  vrtr 
cairied  io  far ;  that  be  had  hearJ  of  a  cafe  in  King  William's  ttmei  [which  feems  k>  bt  this  Cafe 
of  the  King  v.  Grcep.J  and  that  upon  this  oath  the  defendant  wasconvi^ed  of  perjury.  Andob- 
IcrTfd,  that  tho'  the  matter  ot  this  oath  was  but  a  circumftance  con<ider*d  in  relation  to  the  point  in 
aueftt'^n  upon  the  trial  in  which  the  oath  >»  as  givent  yet  //  ^as  a! I  bit  oaf 6,  hit  imire  tvidmet.  But 
he  faid  that  if  feijury  might  be  committed  in  a  mattei  of  circumfbance,  it  mufi  he  a  material  circiem-' 
fiance^  and  of  that  weight,  that  nuitbcut  i<  bt  could  not  bopte  to  ^kd  credit  v/itb  the  jury »  10  Mo4* 
S95.  Mich.  12  Ann.  B.  R.  in  the  Cafe  of  (he  Queen  t.  Mufcot. 

S.  P.  But  p.  Sut  if  the  creitt  of  a  ^witnefs  is  in  queflion^  and  another  per- 
nifl  coming  ^^^  '^  J^^Ppf""^  «^  fioears falfdy^  this  is  perjury.  Carth.  422.  in 
to  town  lay  Cafe  of  King  V.  Greep. 

at  one  inn, 

when  he  lay  at  another  inn  it  not  perjuryt  becaufe  'tit  immaterial.    Per  Holt  Comb.  461.  6.  C.-«> 

a  SaUL.  J14.  S.  C— 12  Mod.  141.  S.  C. 


(F)  Punifhable.    In  rcfpcft  of  its  being  a  Mijlake^ 

or  Inadvertency. 

I.  T  WAS  indi£led,  and  the  perjury  proVd  was,  that  L.fivore 
-*^*  at  a  trial  by  Nifi  Prius,  that  J.  S.  nvas  in  London  to  be 
0rrefled  (which  was  material,  as  the  ifTue  was  concerning  the 
taking  of  J.  S.  by  the  (heriflF),  nvhere  y%  S.  was  not  in  London. 
And  upon  the  evidence  of  the  perjury  it  was  prov'd  that  J,  S. 
nvas  in  Southwark  out  of  the  liberties  at  the  fame,  time,  (which 
according  to  the  general  acceptation  is  London,  but  not  where 
the  Sheriff  of  London  has  any  thing  to  do) ;  and  the  Jury  found 
him  guilty.  The  Court  fin'd  him  only  20 1,  becaufe  it  feemed 
to  be  fworn  byinadvertepcy.  Sidt  405.  Hill.  20  &  21  Can  2. 
B.  R.     The  King  v.  Lewen* 

'  2.  Information  of  perjury ;  the  cafe  appeared  to  be,  that  the 
defendant  S.  ivent  tuith  the  Jitfiices^  condables  and  others,  to  dif» 
turh  a  conventicle  in  a  town  in  Leiccfterftiirc,  and  that  he  ajk^d  a 
felloiv  there  his  nnme^  and  he  faid  fames  (who  was  a  known  con- 
renticlelr),  whereas  in  truth  the  man  named  was  not  there^  and 
the  fellow  that  anfwered  knew  it,  but  the  defendant  did  not ;  but 
however,  believing  it,  he  fwears  before  the  Jufticethat  James 
was  at  the  conventicle ;  and  thereupon  a  convi£tion  was  had« 
And  now  upon  motion,  it  being  a  plain  miftake,  the  verdi£t 
waiR  fet  afide,  the  oath  not  being  wilful  and  corrupt  perjury. 
.  2  Show.  165.  Mich.  33  Car.  2.  B.  R.  The  King  v.  Smith. 

3.  &  a  perfon  fwore,  that  hefaw  and  read f neb  a  deedy  and  kI 
proved  upon  the  trial  to  be  only  the  counterpart  which  he  (aw }  yet 

it 


k  wa»  held  po  peijury,  liccaufc  only  a  miftakc.  Cited  by  Par- 
ker Ch.  J.  and  faid  he  remcmbred  this  cafe  rul'd  by  his  prcde- 
ceflbr.  lo  Mod.  195.  Mich.  12  Ann.  B.  R.  in  Cafe  of  the 
Queen  v.  Mufcot. 

t 

(G)  Punifhable.    By  whom,  [  3'9  3 

«.  A  Perjury  was  voluntarily  committed  in  B.  R.  by  J.  S.  on  ^or  p«9«Tr 
.  ^^'proof  of  a  fuggeJ}ion  for  a  prohibition  granted  there  againji  an  any"™»- 
Eccleftii/lical  Judge  according  to  the  a  &  3  E.  6.  cap.  13-  by  which  ml  act  the 
the  party  was  (laid  of  a  confultation.  It  was  a  very  great  quef-  EccUfuftU 
tion,  wlicther  it  was  punifhable  in  the  Star-Chamber  or  not  ?  ^^^^  '^u- 
and  thereupon  all  thejuftices  aflembled  at  Serjcant's-Inn,  and  riCiiaiAn^ 
they  thoucrht  that  it  was  not.     D.  24a.  b.  243.  pi-  53.  Mich.  *nd  if  it  be 

-00  T-i*        r^    n        9    r^  r  ••'    *       -*•'  concerning 

7  &  8  Ehz.  Onflow's  Cafe.  ,  ipirituai 

matter,  the 
party  grieT*d  may  fue  for  the  fame  in  the  Star-Chamber,  and  cites  the  ftatutet  of«3  H.  7.  cap.  i. 
He  II  H.  7.  cap.  2$.  32  H.  S.  cap.  9.  and  then  cites  this  G«fe  in  D.  141*  ^^43.  and  fays,  When 
you  have  read  this  Cafe,  you  will  confefs  how  necelTary  the  reading  of  ancient  authors  and  records 
is ;  and  the  continual  experience  ia  the  Scar-Chamber  is  againft  the  opinion  conceired  there* 
3  ittft.  164. 

2.  A.  brought  a  bill  in  Chancery  againft  W.  R.  andfT.  S. Andbecaufe 

jr.  R.  put  in  his  anfwcr,  and  alfo  made  ajidavit  that  JV.  S.  iwas.  "aTf  ptj'u^ 

foftck  that  he  could  not  travel  ivithout  danger  of  death.     At  the  was  punifi^ 

hearing  the  caufe  W.  S.  came  into  Courts  and  affirmed  he  tvas  not  «*^'   '*« 
ftcl,  but  that  W.  R,  had  perfuaded  him  to  go  to  bed  and  feign  himfelf  ^^^^^^p, 

ftclt^  that  on  IfT  R.'s  coming  to  London  he  might  affirm  he  left  W.  o.  er  Hgcrtoa 

ftck  a-hed.      Ld.  Egerton  ordered  them  both  to  be  examined  ftewd  a 

upon  interrogatories  j  and  though  W.  R.  denied,  and  W.  S.  ?l^"cb."\y 

affirm'd  it,  yet  the  pradice  appearing  by  other  witneiTes,  which  h.  8.  in> 

w«s  not  only  a  contempt  to  the  Court,  but  likewife  a  double  »  "ufe  of 

perjury  in  W.  R.  the  Court  adjudg'd  him  to  pay  20 1.  fine,  to  v'J*^^V  vl 

be  imprifonM,  and  pay  lal.  cofts.    Mo.  656.  pi.  900.  11  No-  Gulliam, 

vcmber.  44  Eliz.  Bullen  v.  BuUen  and  Clerke.  >^here  a 

fp/7ir^wh« 

had  committed  perjary  in  Chancery,  was  adjuJged  there  to  the  pilhry  and  to  pay  cofts.    Mo.'  65  7.  in 

3.  C.*-— 'And  the  like  30  £Hz,  in  Cafe  of  I'omeroy  v.  Ford,  one  Joyce  a  witnef>  in  the  caufe 

^'as  adjudged  to  the  pillory  for  perjury.     And  his  Lord(hip  faid,  that  every  Court  may  punijh  perm 

jury*  appear  ing^ef hre  tbemfrii'es.     Ibid. 

Ajurur  u^on  a  voire  dire  affii^*ii  that  be  bad  not  ^t.freebcli;  and  others  of  his  neighbours 
affirm'd  upon  their  oath,  that  they  knew  his  land,  and  that  it  was  of  the  annual  value  of  4I. 
Whereupon  the  Juftices  had  committed  the  juror  to  the  Fleet.  Ibid,  cited  by  Ld.  EgerCon,  as 
JO  £lis.  C.  B.  Sir  Geo.  Calvcley  t.  Rifbley. 

*  Vauf  han  Ch.  J.  faid,  that  perhaps  a  witnefs  may  be  puni^ed  for  perjury  In  facie  Curla^  hut 

that  he  would  not  maintain  it  to  be  law.  Vaugh.  152.  in  Bulhel's  Cafe. Any  Court  may  punifh 

fuch  a  criminal  for  perjury  committsd  in  facie  Curiae,  which  was  the  better  opinion  in  Bushel'i 
Cask,  iho'  the  Chief  Juftice  Vaughan  doubted  of  it.  8  Mod.  i'*9,  180.  Trin.  0  Geo.  i.  1724. 
The  King  v.  Thorogood. — The  ftatute  of  5  Eiiz.  of  perjury  dircd^eth  how  perjury  (hall  be  punilhcd 
faving  the  authority  of  the  Star  Chamber,  yet  ior  perjury  committed  in  Chancery  either  in  an  affi* 
davit  or  an  anfwtrlcc.  if  fuch  perjury  appear  to  the  Chancellor,  the  party  may  be  punilhed  accord* 
ing  to  his  diredton.     x  Chan.  Rep.  14.  Mich.  13  Jac.  in  the  £ari  of  Oxford's  Cafe. 

3.  Exception  was  to  an  indi£^ment  of  perjury,  that  Juflices  of  N«  ^^?*^ 
the  Peacf  have  no  power  by  their  coouniilion  to  tjike  indidmcnta  ^f" Vj^/m 

Cc4  of       •'•' 
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tfft»«*  fer  of  perjury;  but  Ac  Court  doubted,  and  feemcd  aftcrwarA  of 
^J'^mHum  opinion,  that  they  might.  1 1  Mod.  67.  Mich.  4  Ann.  B.  R.  m 
laws  for     Cafe  of  the  Queen  v.  Gunn. 

their  powet 

it  creased  by  aft  of  parliament  within  time  of  momory*  and  they  hare  thereby  no  other  authorf^ 
than  what  is  chereby  given  them  4  and  the  general  wordsof  their  commifiior.,  He  omnibus  alils  tran£> 
greflionibut  &  malefa^is  tjuihurcuoque,  muft  be  underftood  of  Tuch  crimes  as  they  have  power  ever* 
by  the  fcvcral  tlatutcs  which  created  or  enlarged  their  po««r.  But  perjury  mpon  the  5  Eliz,.  it  io* 
'  disable  befcMe  the  Juftices  of  Seirioni ;  becaufe  it  is  To  appointed  by  the  part:cular  provifion  of  that 
ibtpte  ;  perCun^m.  i  SalV.  406.  pi.  2.  Mich.  9  Annap  B.  R.  in  Ofe  of  the  Queen  v.  Yarringooa. 
Serjeant  Hawkintfays,  It  has  been  of  late  fettled,  Hi^xjufltees  9fp4a€t  h^venojyrifJ}&i9ti  overper* 
jury  at  fommui  lawt  tai  fo  as  to  forgery;  the  principal reafon  of  wiiich  refoluiion  he  fays  he  a^ 
prehends  was,  that  inafmucH  as  the  chief  end  of  the  iiiditudonof  the  oflRce  of  thefe  Jiftices  wai 
tor  the  prefervatioa  of  the  peace  againll  perfonal  wrongs  and  open  violence,  and  the  word  trefpafii 
in  its  more  proper  and  natural  fenfe  is  taken  for  fuch  kind  of  injuries,  it  (hall  be  undenlood  ia  that 
icofe  only,  in  the  faid  itatute  [of  34  H.  3.  cap.  t.  j  and  commiffioot  or  at  the  moft  to  extend  to  fucK 

t.  1  o^croflTences  only  as  have  adireft  and  immediate  tendency  to  c^ufe  fuch  breaches  of 

^^       J  the  peace  as  libels  Sec.  which  on  this  accouot  have  been  adjudgied  iodidabte  befon 
Jufticc  of  th«  peace.   %  Hawk.  PI.  C.  40.  cap.  8.  f.  38. 

4.  One  made  an  affidavit  in  C.  B.  and  being  afterwards  ex- 
amined, confefied  it  to  be  falfe,  whereupon  the  C.  B.  recorded 
his  confeflion,  and  ordered  him  to  be  put  in  the  pillory.  It 
was  obje£^ed»  that  C.  B.  had  no  jurifdidlion  in  criminal  cafes^ 
and  that  therefore  if  it  had  appeared  on  record  that  the  defends 
mnt  was  pcrjurM,  that  Court  could  not  have  puniftied  him  j  but 
it  was  anfwered,  that  the  puniftimcnt  by  pillory  is  by  the  fta- 
tute  of  5  E/^z.  And  C.  B.  having  given  a  fcntence  accordingly 
ihews  that  they  proceeded  on  that  (latutCy  whirh  gives  ponver  t9 
any  Court  where  the  perjury  is  committed  to  punijb  the  offender ;  fo 
that  it  is  plain  that  that  Court  has  a  jurifdi£lion,efpecially  fincc 
it  is  provided  by  that  very  flatute,  that  it^W/  not  extend  to  any 
Eccleftaillcal  Court y  which  beinj^  a  negative pre^tuint^  is  a  full  proof 
that  all  other  the  Kind's  Courts  may  punifli  fuch  offenders^  and 
'  even  thofe  who  iliall  be  convii^ed  by  their  own  confeflion ;  for 
•  ihtjiatute  gives  ponvcr  to  hear  and  determine  by  inquifition^  informa'- 
tiony  billy  prefentwenty  or  othernv.fe^  and  to  give  judgment  andanvard 
execution  &c.  Now  hy  the  word  {otherwife)  the  con fc (Hon  of 
the  party  may  be  intended  j  befides,  if  C.  B.  cannot  puniih  the 
defendant  by  the  ft;;tute  of  5  Eliz.  he  might  be  punifh'd  at 
common  law;  f (  r  perjury  is  an  offence  at  common  law.  Ot^ 
the  hft  day  of  the  term  the  defendant  was  pillory'd.  8  Mod* 
179,  180.  Trin.  9  Geo.  i.  1724.  The  King  v.  Thorogood. 


«;  l^f%  (^^)  -Di/^^%  and  Rejlitution. 

»  Hawk. PI.  I.  T  T  is  a  principal  caufe  of  challenge  to  ajuror^  that  he  hat 
^\^t7^/  ^^^  convidled  of  perjury  as  a  witnefs.    Trials  per  Pais. 

S.  P.  nor  if   I4I.cap.  9. 

fbch  ezctp- 

tioix  folv'd  by  a  *  par^om;  but  it  feems  that  the  reconi  of  the  cenvi^^ion  muft  be  produced  if  it  be  a 

sccoid  of  another  Court;  or  the  term  tec.  be  ihewn,  if  it  be  a  record  of  the  fame  Court. — *  Ibtd. 

395.  cap.  37.  f.  52.  the  Serjeant  fays,  he  does  not  find  it  dearly  fetcltd»  whether  the  pardon  of  % 

mmMtoik  of  pojuij  aakas  the  party  a  food  wiutffi. 

2.  Read 


i-  Read  was  conviB  vfperjurf  by  Daw/on ;  afterwards  R.  con^  Pltintiffr*. 
wnBtd  D.  in  the  point  of  the /r/l  perjurj.  It  was  mo^d  for  R,  ift.  ^^'^2?  the 
that  he  having  abfented  himfelf  ^lTiA  judgment  not  being  given^  an  defendant 
entry  ^ight  be  made  upon  the  record^  that  he  be  acquitted  of  the  firft  uppothefolt 
perjury  j  but  the  Court  held,  that  tTiey  could  not  do  it,  but  he  j's  *^|^ 
fnight  bring  error  if  he  w/ll ;  but  they  reftor'd  him  to  his  place  judgment, 
of  one  of  the  attomies  of  the  Court.    2dly,  It  was  nun/d^  that  »«*  "ftCT* 
R.^s  bail  be  difcharged  notwithjianding  his  recognizance  forfeited^  ^*"*''''^ 
for  the  reafons  before ;  but  the  Court  faid,  they  could  not  do  it  of  perjury* 
now  in  another  term  without  danger  of  ercfting  a  clock<-houfc,  «pon  »!>• 
befides  the  recognizance  is  eftreated  into  the  Exchequer.    Sid.  ^^^  ^VZ. 
217.  pi.  23.  Trin.  16  Car.  2.  B.  R.  the  King  v.  Read.  wiiht/andi^ 

the   Comt 
would  not  fet  afide  the  Judgment.     But  ifit  had  been  after  verdi£^  that  an  indiAment  of  perjury  wat 
depending  againft  |.  5.  the  Court  mrould  have  Slopped  entring  the  judgment  till  the  peijury  trie^ 
Trialtpsr  Pais.  216,  227.  cap.  1 1. 

3.  If  a  man  is  conviB  on  thefiatute^  difability  is  part  of  the 
Judgment,  but  at  common  lanv  it  is  only  the  confequence.  2  Salk. 
514.  Mich.  9  W.  3.  B.  R.  The  King  v.  Creep. 

4.  A  motion  was  made  to  fet  ajide  a  judgment  for  irregularity  on  »HtKluP|« 
the  defendant's  affidavit  j  and  it  was  objeBed  to  the  reading  it,  ^^.^"'^^ 
becaufe  he  was  conviB  of  perjury  \  et  per  Holt  Ch.  T.  Mult  he  fayi,  ithiv 
therefore  fuffer  all  injuries,  and  have  no  way  to  he^phimfelf  ?  k««n  niJ"d» 
Powel  J.  You  ought;  to  have  the  record  of  convidion  in  your  [321  J 
hand  when  you  make  this  objeftion  \  but  per  Holt  Ch.  J.  If  he  that  *  con, 
had,  it  would  be  nothing  to  the  purpofc.    a  Salk.  461.  Mich.  !1^*^  ^ 

AiJT>A  P*0"«7  do8i 

4  Ann.  U.  K-  Anon.  not  difable 

•    *  nian  troa% 
making  an  afiidavit  ia  relation  to  the  irregiiUrityof  a  judcmeat 

(I)  ASllom  and  Pleadings. 

1.    A  N  aElion  upon  the   ftatute  of  5  Ellz.  of  perjury  was  S.P.Hatilt. 

'\^  brought  by  three,  and  they  declared^  that  the  defendant  **'•  ^-  **'• 
being  examined  upon  his  oath  before  commijftonersy  if  a  furren-^  ^  j*,, 
der  1U0S  made  at  fuch  a  Court  of  fuch  a  manor  of  a  copyhold^ 
to  the  ufe  of  A.  and  B.  ?  two  of  the  defendants ^or^,  that  na 
fuchfurrender  was  made  &c.  Exception  was  taken  to  the  declara- 
tion, becaufe  the  certaifity  of  the  ccpyhold  did  not  appear  upon  thi 
declaration ;  for  the  ftatute  is,  that  in  that  cafe  the  party  griev'd 
Ihall  have  remedy ;  fo  as  it  ought  to  appear  in  what  thing  he 
is  griev'd ;  quod  fuit  concefTum  per  totam  Curiam.  3  Le.  68. 
Mich.  20  Eliz.     Anon. 

2.  Another  exception  wa«  taken,  becaufe  the  a£iion  in  fuch  cafe 
is  given  to  the  party  grieved ;  and  it  appears  upon  the  declanUi 
tion,  that  fhefurrenderj  in  the  negative  depofing  whereof  the  per- 
jury is  afligned,  was  made/^  the  ufe  of  two  of  the  plaintiffs  onfyy  and 
then  the  third  perfon  iV  not  a  party  grieved,  for  he  claims  nothing 
by  the  furrendcr  j  and  therefore,  and  becaufe  the  two  parties 
grieved  hitve  joined  witl^  the  third  perfoa  not  grieved,  it  was  th« 

opiaiQii 
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opinion  of  Wray  and  Southoote  Juftices,  that  tbe  writ  (b^tuld 

abate.  Ibid. 
S.  P.  Tho»  ^  J.  An  information  upon  the  ftatute  5  EHz.  was,  that  the  de^ 
*/^iP**fth'  f^"*^^''^  commifit  voluntartum perjurium  contra formam JlaWiyhMt 
ijecUration,  did  tiot  fay^  corruptt  isf  voluntarie  commifit  perjurium  \  it  is  not 
ittwii,ef>  good.  Per  Shute  J.  Sav.  43.  Mich.  24  &  2$  Eliz.  in  the  E»r 
"^wJ^vff-  chequer,  in  the  Cafe  of  Bradfliaw  v.  Lowe  ^  al. 

iitntmrie  dt" 

ftjmitt  but  becaofe  it  was  not  alleged  at  the  firft  whea  the  fad  waf  alleged,  the  declarmtion  wai  ad* 

judged  toAifficicnt,  and  that  the  pliintifF  nihil  cap.  per  billam.    Cro.  E.  aoi.  pi.  30'.  Mich,  ji  it 

33  Blis.  B.  R.  SomerJand's  Cafe S.  P.  1  Hawk.  PI.  C.  178.  cap.  69.  f.  17. The  word 

vo^jv/tfrfV  ought  to  be  in  the  premiffes,  and  corrupwvt  d<iei  met  itniude  it,  and  fo  was  the  opinion 
of  the  whole  Court  i  and  awarded  that  nil  capiat  per  brere.  HcL  is.  Pafch.  3  Car.  C.  B.  Kittoa 
V.  Walters. 

^  The  indictment  tuaMed  the  conclulion,  viz.  ttfcfalfi  ff  'uolvniarie  ferjieritim  etmmlfil  kt, 
miA  dcfendanc'Vai  difchai^g'd.  Cro.  £.  137.  Trin.  31  £lia.  9.  Thonai't  Cafe. 

tii^  2°^  ^'  ^  ^^^  ^^^  indi£led  upon  the  ftatute  of  5  EHz.  of  perjury, 
Ella.  B.  R.  if^  o  Court  LeetyTLTiA  the  indi^mcnt  was,  that  he  at  the  Court  Lcet 
S.  C.  of  the  Earl  of  Y^^th,^  fupcr  facramtntum  fuum  coram  fenefcalh  &c. 

And  exception  was  taken,  becaufe  it/aidy  at  the  Leet  of  the  Earl  tf 
Bathy  •%  hereas  every  Leet  is  the  Kiti^s  Courty  although  another  has 
the  profit  and  commodity  of  it ;  and  it  was  faid,  that  the  Stew- 
ard of  a  Leet  was  an  officer  of  record  5  and  alfo  his  oath  was,  if 
be  had  made  any  refcous  or  not,  with  which  he  was  charged* 
Drew,  It  is  not  within  the  ftatute  of  5  Eliz.  for  then  it  ought  to  be 
before  a  jury  in  giving  evidencey  or  upon  fome  articles ;  but  th^ 
Court  was  clear  of  opinion  againft  him.  Godb.  71.  Mich.  28  & 
29  Eliz.  B.  R.  Anon. 

5.  In  an  a6lion  the  plain  tifF  declared  of  a  perjury  in  an  aRion  of 
debt  brought y  Hill.  27  Eliz.  whereas  the  aftion  in  which  the  per- 
jury was,  was  Hill.  28  Eliz.  and  fo  the  recital  did  mifs  the  re- 
cord.    It  was  objefted,  that  by  this  means  the  party  might  be 
doubJy  charged  i  to  which  it  was  anfwered  of  the  other  fide, 
that  he  cannot  be  doubly  charged,  becaufe  it  is  betwixt  ihefams 
parties  and  in  the  fame  caufcy  and  only  a  circumftance  is  ihifta- 
ken.  Per  Clench  J.  It  is  needlefs  to  ihcw  in  what  a£^ion  the  firft 
perjury  was  committed ;  for  if  he  fays  in  trefpafs,  whereas  in 
[  322   ]  truth  it  was  in  debt,  all  is  naught ;  but  per  Gawdy  J.  if  no  aflion 
be  alleged  he  cannot  fue  upon  the  ftatute  of  5  Eliz.     But  the 
cafe  was  upon  ^fpecial  verdi^ly  -wKidi  found  that  the  off  ion  waS 
brought  at  another  time  than  either  of  the  parties  had  allegedy  and  tn 
mention  was  of  it  before  the  vcrdi5l  found  it ;  and  therefore  Coke 
faid  it  was  void  ;  for  he  faid,  that  by  22  AfT.  17.  the  Jury  cannot 
f\nA  ^ny  other  thing  than  the  parties  have  alleged  \  for  there  the 
jury  found  a  dying  feifed  after  a  recovery,  whereas  a  dying 
felled  was  alleged,  and  did  not  fay  after  a  recovery.   Godb.  88« 
pi.  98.  Mich.  28  &  29  Eliz.  B.  R.  Dennie  v.  Turner. 

6.   When  fuch  heinous  crime  is  cbjefled  againft  a  perfon  //  ought 

crrTg.cVp.  '^  be  fully  allegedy  or  otherwife  it  is  not  good;  as  where  the  in- 

bij,  i.  17.      diclment  was,  that  TaSlo per  fe  facro  evangelio  falfo  depofuity  but  it 

was  tt^t  direSly  alleged  that  he  wasfworn  i  the  indi^lment  waft 

dir« 


s.  p. 

Hawk.  PI. 


difcharged.  Cro.  E«  105.  pL  i7.Trin.  3o£liz.B.R.  DxnfloVs 
Cafe. 

^*  Indiftment  was,  that  the  defendant  was  examined  upon 
€crtai|i  articles  in  the  Star-Chamber,  and  thzt  fal/o  ts*  voluniarie 
depofuity  hyxxjbrws  not  in  what  matter  he  fwore  falfly,  nor  in  lohat 
sflion ;  and  the  oati  was  in  the  Star-Chamber  in  Middlefex^  and 
the  iaJiffment  in  &tafordf  and  he  was  difcharged.  Cro.  £.  137. 
Trin.  3 1  £liz.  B.  K.  Stedman's  Cafe. 

8.  Indi^lment  was,  that  defenda7tt  upon  on  ijfue  in  fuch  a  mat- 
ter yi^  depofuit  fuch  a  thing,  hxitjbewed  nst  how  the  ijfue  was^ 
nor  hoiv  the  depofiiion  trenched  to  the  point  of  the  iJfue ;  and  he  was 
difcharged.    Cro.  E.  148.  Mich.  31  &  32Eliz.  Lane's  Cafe, 

9.  Indiflipent  recited  the  Jiatute^  that  if  any  he  ftuorn  isfc.  in 
any  Court  of  Record^  whereas  thtjiatute  mentions  them  fpecially  &c. 
Tne  defendant  was  difcharged.  Cro.  £.  137.  Trin.  31  £liz« 
Thomas's  Cafe. 

10.  The  indi£iment  was,  that  Apud  cafrum  Lincoln  falfo  depo^  One  wati^ 
fuit^  and  did  not  Jhew  in  what  county  the  callile  was.     The  de-  ^amtof's^ 

fendant  was  difcharg'd.     Cro^,£.  137.  Thomas's  Cafe.  L,  of  tU 

farijh  of 
Algate^  but  the  indiAmest  did  ntttfhrw  in  rvhat  county  Algate  tivi,  and  thereupon  was  outlawed. 
The  oiidawry  waa  reverfed,  tho'  it  waa  objeded  to  be  well  enough,  becaufe  Middle f<x  was  im  tbt 
m^rgin^  and  fo  the  pariHilhould  be  intended  to  refer  thereto.  Bu^becaufe  an  indidttnent  Ihall  not  be 
taken  by  intendmeat*  and  becaufe  the  county  in  the  rmT^xtiJbali  he  referred  to  the  place  VfJbere  tb* 
offence  Wat  committed f  and  not  to  the  habitation  of  the  party,  therefore  it  wat  held  to  be  ill  and  re* 
verfed.     Cro.  J.  167.  Trin.  5  Jac.  B.  R.  Leedie's  Cafe. 

Arreft  of  judgment  in  an  indictment  of  perjury  befoie  the  Jufticea  of  peace  in  Norfolk,  for  that  it 
fet  forth,  that  a  fine  was  levied  in  C.  B.  in  Weftminfter  in  the  county  of  Middlefex;  and  that  the 
defendant  perjured  himfelf  at  Theed  in  the  county  aforefaid,  which  Mr.  Serjeant  Weld  held,  muft 
.  relate  to  the  laft  county  named  \  and  then  the  Jufticet  of  peace  for  Norfolk  could  not  have  jurif- 
4i^ion  ;  and  this  he  faid  was  the  exprefs  cafe  of  the  Qu  ken  v.  Rhodes,  adjudged  about  1  years  ago 
in  th.s  Court.  Sir  James  Mountague  contra,  and  faid,  If  it  had  been  in  cafe  of  an  action,  it  would 
have  been  good ;  he  took  a  difference  between  the  county's  beingjn  the  margin,  and  in  the  body  of 
ihe  iniidmentt  and  where  it  is  only  by  way  of  reciul  and  io  the  fuhftantial  part  ot  the  indi^ment ; 
Weld  faid,  and  if  it  can  ever  be  conftrued  bad,  it  ihall  never  be  taken  otherwife  In  ati  indictment : 
the  opinion  of  the  Court  was,  that  the  indidmeut  was  naught;  fed  adjournatur.  11  Mod.  66,  671 
Mich.  4  Ann.  The  Qx^een  v.  Gun. 

11.  Exception  was  taken  to  an  indiSment  of  perjury  upon  Such  count 
the  ftatute  5  Eliz.  againjf  three^  becaufe  it  was  fcjifo  05*  ccr-  Efficient  for 
ruptive  depofuerunt^  but  not  faying  votuntarie ;  and  that  though  at  two  caufes. 
the  end  of  the  indiftment  it  is  etfic  voluniarium  commiferunt  per-^  }-  ^^r  that 
juriumy  yet  this  does  not  help  it  \  and  for  this  caufe  they  were  V^eux*  as 

difcharged.  Cro.  £•  147.  Mich.  31  &  32£IIz.  B.  R.  Lembro  v.  here  it  ap« 

Hamper.  peareth, 

•  thire  arc 

two  dillindl  daufes,  one  if  he  be  periured  of  his  own  proper  ad,  the  other  if  he  be  perjured  by* 
fuborhation  &c.  and  the  plaintiff  ought  to  declare  in  certainty,  within  which  of  them  the  defend- 
ant is  perjured.  The  id  caufe  was,  where  the  adl  fays  (wilfully  and  corrwptly  commit  any  wiU 
fill  perjury  i(c.){  and  the  words  of  the  coiuit  ars,  falfo  dixit  $c  depofuit,  and  fays  not  voluntarie  U 
eorrupie  ;  and  the  faid  claufe  (5e  iic  commi(it  voluntarium  dc  corruptum  perjuiium,)  falvcth  not  the 
former  infufficiency,  becaufe  it  is  but  a  conclufion  upon  the  former  matter.  And  the  like  judgment 
was  given  in  this  Court  as  to  this  latter  point,  anno  17  Elis.  in  the  Cafe  of  one  Mellers  of 
Lincolnfliirc.    3  loft.  167. 

3  Le.  »jo.    S.  C    &  X  Le.  irr.  S.  C.  but  in  both  places  the  word  f  deceptive)  is  p       ^       ^ 
Inftead  of  (corruptive)  as  here  {  and  contra  formam  ftatuti  does  not  help  it  — Indi<flment  L  ^3^3     J 
lor  perjury  before  a  conmiiHoner  for  taking  affidavit*  concluded  corttta  fcrmam  jiatuti^  but  does  mt 
fetj  voluniTie^  apd  therefore  iU.  ihovr.  199,  Hill,  a  W,  ^  M.  Xi^e  King  t .  Taylor. 

12.  One 


3^3  PtXiUVt' 

s.  c.  cieed  12.  One  was  indifled  upon  the  (tatute  of  5  Eliaj.  of  pcrjur^Tt 
jyilwVays,  ^^^  *^^^  there  was  a  fuit  in  Chancery  betwixt  one  Marshall 
it  is  the  '  AND  Harvet  /^r /^^  matior  of  Staverton\n  the  county  of  Devon, 
Cafe  of  and  a  coinm:JJion  ivas  thereupon  awarded  to  examine  wiinefjes  :  that 
BowtE'r**  ^^^  defendant  /wore  that  the  deed  of  the  feoffment  of  the  manor 
and  that  he  ("manerium  prsediclum  innuendo)  was  delivered  as  an  efcrow  to 
hadcxamin-  bc  delivered  &c.  uhi  revera  it  was  delivered  abfelutely  &C.  The 
iti^foold  u'  ^^  exception  was,  that  this  oath,  that  the  deed  of  the  n>anor 
tobe accord,  was  delivered  as  an^efcrow  &c.  is  not  material,  unlefs  it  be 
iiig  to  the  ihewn  that  it  concerned  the  manor  in  queftion  j  for  otherwifc, 
McT'^iAr'*  altlioug^  it  were  falfe,  it  is  not  puniftiablc  neither  by  aftion  nor 
Mich.  9  w.  by  indi£lment  upon  the  flatute ;  for  the  (latute  is,  if  a  witnefs 
J.  IB  Cafe  of  depofe  falfly  concerning  any  caufe  &c.  for  which  falfe  oath  he  is 
^J^°£J'  not  punifliablc  by  the  Ikatute,  unlefs  it  bc  fhcwn  or  averred  how 
•  s.  p.  this  concerns  the  caufe ;  and  of  that  opinion  was  the  whole 
Hawk.  PI.  Court ;  and  although  it  is  alleged,  *  manerium  pradiff.  innuendo^ 
^'c.\r^  yet  it  Ihall  not  help  it  •,  for  a  man  fliaJl  not  be  puniih'd  as  a  per- 
jurer by  an  innuendo,  wherefore  for  this  caufe  only  the  indi^i— 
sn.ent  was  difcharged.  Cro.  E.  428.  Mich.  37  &  38  £liz.  B.  R. 
Anqn. 

13.  The  indi£lment  r eat ed  the  flatute  of  5  EHz.  and  mifrecited 

it  in  hoc,  that  the  flatute  isy  quod  quilibet  attinSlus  de  tali  offenfa 

fball  hfe  and  forfeit  20  /.    The  recital  is^  quod  quilibet  attinAtts 

&  c.  admitteret  hf forisfaceret  20  /.  fo  it  is  admitteret  pro  amitteret^ 

whicli  is  not  fenfible,  nor  agreeable  with  the  (latute  \  and  altho' 

It  was  faid,  that  thefe  words  are  quafi  fynonima  &  de  eodem 

fgnfu,  ?nd  the  one  being  well  recited  is  fufficient ;  yet  becaufe 

they  be  both  in  the  ftatute,  and  the  one  is  mif-recited,  it  is  ill, 

and  there  is  not  any  fuch  (latute  recited ;  wherefore  for  this 

caufe,  without  hearing  any  of  the  other  exceptions  which  were 

oiFered,  becanfe  this  fault  was  manifed,  the  indiftment  was  difr 

charged,  and  the  outlawry  reverfed.  Cro.  J.  133.  Mich.  4  Jac; 

B.  R.  Parker's  Cafe. 

'^^,^  ^         14-  In  adion  of  debt  upon  tTic  (latute,  and  vcrdift  given  for 

ihirrc  iriM>  ^^  plaintiff,  it  was  moved  in  arreft  of  judgment,  that  plaintiff 

medium  bft-  omitted  in  the  declaration  the  words  of  the  flatute ^  viz.  that  if  any  one^ 

twccii  the     cither  bv  the  fubornation  of  isfc.  or  by  their  own  aB^  confent^  or  atree^ 

nt  this  uif-  nf^f^ty  wtijully  ana  corruptly  commit  any  manner  oj  perjury  &c^  And 

imaion,  fo    tliat  the  perjury  was  alleged  to  be,  that  defendant  being  brouglit 

*»»* '  ^^h^'  ^*  ^  witnefs  didfwear  that  the  plaintiff  fuccidit  (5*  effodit  a  pear^ 

ip^vtr  niuft  ^'"^^i  ^^^  revera  there  was  no  pear-tree  growing  there  the  precife 

w.^cds  come  day  of  the  trcfpafs,  whereas  he  fliould  have  laid,  ubi  revera  non 

Zui^m"^  >r<:/Vi'/ i  but  Coke  Ch.  J.  held  the  declaration  good,  and  the 

«nd  it  is  no  verdi£k  well  given  5  and  to  this- the  whole  Court  agreed,  and' 

way  mate    judgment  was  given  for  the  plaintiff.     3  Bulft*   147.  Mich* 

l!h!ch"t/     ^3  J^^-  Cockeril  v.  Apthorp. 

iliein  it  doih  come,  it  is  a  leofonshle  cxpoiition  to  look  on  the  faid  words,  M  put  into  cIm 
ftdtute  tx  aHundanti,  feeing  they  esprefs  no  more  than  the  law  muft  needs  have  itnplied  without 
il.em;  from  wheavc  it  follows,  that  rhey  operate  no  more  than  ifthej  had  not  been  cxpreiTed,  and 
cnnfcsiiciitly  dviW  not  ot^iige  (he  profecutor  necetlariiy  to  purfue  them,  which  would  put  him  unde? 
die  dttiwuUf  I  ot  ouly  of  proving  the  perjury,  which  a'ooe  is  mate riil,  but  alfo  of  (hiewinj^  it  lo  bt 
wi  hill  one  of  the  brauchcs  of  tho  Uid  4iiU«dici»|  wluch  \%  Aothins  to  the  purpofc  Hawk.  PI.  C# 
I7C|.  cap.  6^  i.  i%%  • 

15.  u 


Perjury  ts^i 

I  j.  Tt  was  faid  at  the  bar,  and  not  ^ainfayed^  If  a  man  perjun 
iimfelf  againS  two^  the  ont  by  himka  cannot  have  an  aHion  upon 
the  ftatute,  but  they  ought  to  join  5  for  he  is  nat  the  only  party 
frievcd.     Hct.  73.  Hill.  3  Car.  C.  B.  Deakins's  Cafe. 

f  6.  An  indi6lment  on  the  ftatute  was,   that  in  a  fuit  in 
Chancery  bettveen  A.  and  B.  a  commijjicm  ijfued  in  nvhich  the  de»  • 
fendant  \wis  examined  upon  interrogatories^  whether  he  knew  the 
land  in  que/lion  isfc.  ?   To  which  he  before  the  faid  commifjioners^faif  f    3  24   3 
hfy  voluntarily  ^  and  corruptly  depofed  upon  his  oathy  that  the  foil  and  S.  P.  Hawk. 
freehold  [then  in  difpute]  was  A^Sy  and  belonging  to  his  manor  of  „'    '^I  '' 
!)•  where  r ever  a  it  was  notAJs,  nor  parcel  of  his  manor  of  D.  but  f.  aju  > 
parcel  of  B*s  manor  in  Z).  andjo  committed  wilful  and  corrupt  per^- 
jury  again/l  theflatute  of  5  £liz*     Exception  was  taken  for  mi 
Jkevjing  fuhat  was  the  igue  in  Chancery y  nor  that  this  land  was  there 
in  que/Hon^  nor  does  it  appear  that  it  tended  to  the  proof  or  difproofof 
the  ijfueyfo  as  it  might  be  a  damage  to  the  plaintiff ;  and  of  this  opi* 
nion  was  Richardfon  Ch.  J.  and  Crokc  J.  and  tho*  the  interro- 
gatory mentions  it  to  be  the  land  in  queftion,  yet  it  is  notfhe^vn 
Zwir  it  is  in  queflion  ;  and  there  can  be  no  indiBment  upon  thisflfl" 
ttftej  but  where  it  isfhewn^  that  the  depoftion  is  upon  the  matter  in 

Jue/iionj  and  conducing  to  the  iffue^  and  the  party  thereby  prejudiced. 
ones  J.  dcmbted  as  to  the  exception ;  but  Berkley  J.  held  it 
well  enough  5  for  it  would  be  too  prolix  to  flicw  the  bill,  an- 
fwcr,  and  iffue  j  and  it  being  alledged  that  there  was  a  fuit  in 
Chancery  between  them,  and  the  interrogatory  being  whether 
he  knew  the  land  in  queflion  ?  which  ihews  the  land  was  in 
queftion,  and  a  convenient  certainty  is  mentioned,  it  fuiHces; 
otherwife  he  agreed  it  was  not  good  \  fo  it  was  advifed  (thero 
being  two  indictments)  thnt  he  (hould  plead  to  the  oue,  and 
thereby  try  the  truth,  and  the  exception  fhould  be  fav'd*  Cro. 
C.  352,  353.   Hill.  9  Car.  B.  R.  Sharp's  Cafe. 

17.  Information  of  perjury  a/  common  law  was  exhibited ^  and  Kninfirmm^ 
Ac  defendant  was  found  guilty ;  it  was  moved  in  arrefi  of  judgment,  f'«>»  ©^  i*^- 
that  the  perjury  wasfuppofed to  be  committed  in  anfivering  to  Je^  'JJJ][ ^j^yo^ 

.  veral  interrogatories  adminiftred  to  him  in  Chancery,  which  is  does  not  re • 
▼cry  uncertain,  becaufe  it  is  not  fhewn  in  what  interrogatory  the  i»>«  ^<» 
defendant  was  perjured;  but  the  Court  were  clear  of  opinion,  J^"^  ^][^ 
that  the  information  was  good  notwithftanding  this  \  for  every  indidmcAt 
perjury  is  punifhable  by  the  common  law,  tho*  they  agreed  that  ^  i*»«  *f- 
thc  *  ftatute  5  Eliz.  cap.  9.  requires  greater  certainty.  Sid.  1 06.  ^'l,^\^ 
pi.  16.  HilL  14  &  15  Car.  2,  B.  R.  The  King  v.  Wallengen.     ^^nei  ia 

'  f wearing  w 
fcTeral  intrrrogatDrict  in  Chancery,  without  (hewing  ia  which,  this  19  good  at  common  law,  but  aoC. 
Mp9H  tbeftatutti  per  Cur.  5  Mod.  348.  King  v.  Creep. — Sid..  107. — In  an  indi^ment  4w  pMJury 
at  commdB  law  the  fame  certainty  it  required  as  is  upon  the-  (laiute  \  becaufe  the  fiature  does  not 
make  any  thing  perjury  which  was  not  fo  before,  per  Holt  Ch.  J*  Carth.  42  a.  The  K.iog  tr^ 
Creep. 

*  S.  r.  I  Hawk.  PI.  C.  181.  c^.  ^.f.  2a. 

18.  Exceptions  were  taken  to  an  indictment  of  perjury  taken 
at  a  feilions  of  the  peace>  becaufe  it  was  ijaid  to  be  taken  in  plenar 

fejfom 


3»4  jperfutf. 

fcjjione  pacisj  and  it  does  not  appear  to  be  the  juarterfeffioHS^  as  by  the 
(latute  it' ought.  Roll  faid,  It  is  not  enough  to  fay  that  it  was 
taken  in  plena  fellioney^  but  it  mud  appear  in  what  feflions  it 
was  >  and  it  was  afterwards  quaihed,  becaule  it  did  notjhew  that 
any  of  the  Jujlkes  before  whom  it  was  taken  were  of  the  quorum f 
Sty.  123,  124.  Trin.  24  Car.  B.  R.  Burton's  Cafe. 

ig.  In  an  information  of  perjury,  and  verdidk  for  the  Eling; 

the  perjury  was  committed  in  giving  evidence  upon  a  trial  in 

this  Court  between  Dun  and  Dawson.    It  was  moy'd  in  arreft 

of  judgment,  becaufe  the  information  was.  Memoranda  quod  Tho^ 

mas  Fanjhanjo  miles  dat  Curia  hie  intelUgi  isf  informari  quod  termino 

Si.  Hiilarii  1 659,.  in  roiulis  contimturjic  (viz.)  that  Dun  brought 

his  aftion,  and  recites  the  whole  record  of  it,  and  the  trial,  and  that 

the  f aid  Read  falfum prajh tit  Jacramentum  at  this  trial;  and  he 

moved,  that  it  is  not  pofltive  tnat  the  defendant  took  a  falfe  oatlv; 

but  that  contineiurfic^  that  he  took  a  falfc  oatli  \  where  he  ought 

to  have  faid  after  the  recital  fo,  £t  ulterius  dat'  Cur'  hie  intelligi^ 

that  the  defendant  took  a  falfe  oath  at  that  trial ;  and  after  con* 

fideration  the  Court  gave  judgment  againft  the  defendant,  be-' 

caufe  the  late  precedents  arefo  \  and  now  after  verdi^  it  (hall  be 

taken  a  dl(lin£l  fentence  betwixt  the  recital  and  the  et  quod  ^ 

and  by  Windliam  the  record  recited  being  in  tliis  Court,  the 

.  Ju^^^  ^^^^  ^^^  notice  how  far  the  record  recited  extends,  and 

E  3^5   3  )vbat  that  is  that  is  pofitively  rehearfed;  and  judgment  was 

given  accordingly.  Raym.  34,  35.  Mich.  13  Car,  2.  B.  R.  The 

King  v.  Read. 

Sia.  148.  20.  Information  of  perjury  fet  forth,  that  Sir  John  Lee  brought 

S.C.  Aodas  trefpafs  in  C.  B.for  cutting  of  trees ^  agauift  Garward^  and  that  the 

'^oa  ^t  ^fi"^^^^  *f^^^^  pleaded  Not  guilty :  and  upon  the  trial  there  the 

it  appeared    defendant  fiuore  that  the  faid  IViUiam    Garward  ultimo  Junii 

by  the  re-     12  Qkr.  2.  did  cut  60  trets  of  the  value  of  ZoL  where  in  truUi  he 

S^t  Tcre*^'  did  not  cut  60  trees  of  the  value  of  Sol.  and  verdict  again  ft  the 

are  feveral    defend;tnt.   And  it  was  moved  in  arrell  of  judgment,  1  ft.  In  reci^ 

•rron  in  it,  tal  of  the  aBlon  brought  in  C.  J?,  and  the  ifluc  joined,  //  is  faid  that 

J*^j"['j^^  it  was  awarded,  quod  ventre  faceret  hie  duodecimo  which  is  in  B«  R« 

well  %t  it    and  fo  the  trial  was  coram  non  judice,  and  then  no  perjury  can 

could  be;     be  committed,  and  cited  Yelv.   iii.  Pain's  Cafe.  3  Inft.  166. 

bcc    och«r-  ^^'^y»  ^^  isf^idy  that  in  that  aEl'utn  Jurata poniiur  in  refpeQum  coram 

wifa  there    Dotnino  Rege^  fo  an  a£tion  is  begun  in  C.  B.  and  tried  in  B.  R. 

wMid  have  and  it  is  not  after  a  verdict ;  for  there  is  no  mention  of  a  verdiS 

'^'"e^ke-    ^^  ^  ^^  ^^^  a£tion  of  trefpafs,  and  fo  not  hdped  by  any  ftatute^ 

t,,«en  the     and  for  this  caufe  it  was  ftaid  till  &c.    But  afterward  the  excep- 

record  and    tions  were  over-ruled,  and  judgment  againft  defendant  to  ftand 

»rnt*thich  ^"  ^^^  pillory,  and  be  fined  20 1.  Raym.  74.  Pafch.  15  Car.  2. 

voutd  he     B.  R«  The  King  v.  Wright* 

iili  becaufe 

thofc  txron  are  not  errors  of  the  judgment,  but  of  the  firft  record. 


An  india.        2 1.  On  a  motion  to  amend  an  information  of  perjury  it  "OnM 

■neiit  wj~ 
fomoved 


meat  wai    ,.^1^^^  ^hat  ihcy  givc  uotice  to  the  defendant  ofthc  things  to  be 


ametidedf 


amended,  and  he  to  fliew  caufe  why  they  fliould  not  be  amen-  ">«>  ■•  R. 
ded;  for  the  Court  faid  it  may  be  amended.    Lev.  i8o.  Trin.  ''/'w™,'^ 
i8  Car.  2.  B.  R.  The  King  v.  GofFc.  fex  «gl/i/ 

Eii^t/ards  of 
perjury,  and  he  was  oamed  Edward  all  along  in  the  indictment  unto  the  conclufion,  and  then  it 
was,  ft  fie  predidus  Johaonct  conBiifit  perjurium.  The  Court  was  moTcd,  (hat  this  mieht  be 
•mended,  and  it  was  faidt  indi&mcnts  remoTcd  out  of  London  have  been  amended  by  the  onginml 
for  they  do  not  certify  that  but  only  a  tranfcript ;  and  a  jury  hare  been  fummoned  to  amend  an  in- 
dictment found  in  this  Court;  and  in  this  cafe,  if  by  examination  of  the  cleric  of  the  peace  it  ap<» 
feared  that  the  indiCimeDt  certified  varied  from  the  original,  it  might  be  amended  }  fed  Curia  ad* 
viikrevuU.  Vent.  13.  Pafcb.  ai  Car.  2.  B.  R«  The  King  v.  Bromley* 

22.  Information  for  perjury ;  upon  Not  guilty  pleaded  upon  S.  p.   i 
the  trial,  the  record  of  the  trials  wherein  the  defendant*is  alleged  5*^i^*  **'* 
to  be  perjured,  was  produced,  and  it  varied  from  what  it  was  60/r.  ax^'* 
laid  in  the  information^  and  at.  the  affizcs  it  was  allowed  to  be 

found  fpecially ;  and  upon  opening  the  verdift  for  the  defendant^ 

It  was  refolved  by  Twifden  J.  and  the  whole  Court  (abfentc 

Keling  Ch.  J.)  that  the  Jury  cannot  have  conufance  of  any  variance 

between  the  record  and  the  information  \  but  the  Judge  at  the  trial 

ought  to  have  determined  it ;  and  fo  a  venire  facias  de  novo  r-- 

ought  Co  iffue.  Raym.  202.  xMich.  22  Car.  2.  B.  R.  The  King  t» 

Sykes. 

23.  An  indi£tment  fet  forth,  that  a  conventicle  was  held  at 
D.  and  that  they  movebant^  perfuadehant  l^  fubornaverunt  a  cer- 
tain perfon  tofwear  that  feveral  men  were  then  prefentj  who  really 
nvere  at  that  time  at  another  place ;  they  were  found  guilty,  and 
a  writ  of  error  was  brought  to  reverfe  the  judgment  5  the  error 
afligned  was,  that  the  indi£^ment  does  not  fit  forth  that  dny  oath 
^va^  madej  fo  it  could  not  be  fubornation ;  there  is  a  difference 
between  the  perfuading  of  a  man  to  fwear  falily  and  fubornation 
itfelf  J  for  an  indidment  for  fubornation  always  concludes. 
Contra  formam  ftatuti.  Curia,  It  is  not  enough  to  fay  a 
iman  fubomed  another  to  commit  a  perjury,  but  he  muflfhew 
wbftt  perjury  it  is^  which  cdnnot  be  without  an  oath  j  for  an  indift- 
ment  cannot  be  framed  for  fuch  an  offence  unlefs  it  appears  that 

^^he  thing  was  falfe  which  he  was  perfuaded  to  fwear :  the  quef- 
tion  therefore  is,  if  the.  perfon  had  fworn  what  the  defendants 
4iad  perfuaded  him  to  do,  whether  that  had  been  perjury  ?  But 
fhe  indi£lment  was  quaihed,  becaufe  the  words  {per facramentum 
duodecim  prober um  ts^  legalium  hominum)  were  left  out*  They 
held,  that  if  the  return  had  been  right  upon  the  file,  the  record  [  326  1 
fliouId  be  amended  by  it.  3  Mod.  122.  Hill.  2  &  3  Jac.  2* 
J&»  R.  The  King  v.  Hinton  and  Brown. 

24.  Indidment  recited  the  record  of  a  trial,  in  which  the  per- 
jury wasfuppofed  to  be  committed^  i^f^g  a  feigned  iffue  out  ofChar^ 
€ery^  fetting  forth  a  difcourfe  between  Ld.  W.  and  four  others, 
concerning  the  boundaries  of  lands,  and  that  Ld.  W.  affirmed 
i\*  to  be  a  boundary^  and  that  three  of  the  four  affirmed  that  it 
was  not;  whereupon  a  Wager  was  laid,  and  mutual  promifee 
made  between  the  Ld.  W.  and  the  other  four  &c.  And  now 
at  the  trial  of  the  indi£^ment,  this  variance  was  ajjigned  between 
4hi  reimrd  netted^  and  tie  indiStment  itielf  t  the  a&iinatiaA  laid  in 

.tbi 


3t6  t^etjavf. 

tie  ticvrd  bemg>  that  A^  ^as  not  the  hundary^  fods  madt  byfittri 
whereas  the  indiBment  laid  it  to  be  made  by  threes  omitting  the 
fourth ;  another  variance  was,  that  one  of  the  denominations  of 
the  lands  in  the  record  were  Barnapy  and  in  the  indiBment  Bamep  s 
and  another  word  in  the  record  weu  arientatiy  but  in  the  indiB'^ 
tnent  it  vtas  orientali ;  but  a  grofler  fault  was,  that  the  record  of 
the  trial y  in  which  the  perjury  was  alleged,  was  not  entered  Mp,  and 
Jo  it  did  net  appear  that  e^ter  there  nvas  any  trial  \  and  Holt  Ch.  J« 
denied  the  minutes  of  it  for  evidence  ;  but  he  faid,  that  by  rea- 
fon  of  the  other  exceptions^  the  indi£lment  being  infufficient, 
they  might  indid  him  de  novo ;  for  an  acquittal  upon  a  bad 
indi£tment»  would  be  no  plea  to  a  good  one;  whereas  had  the 
indictment  been  good,  an  acquittal  upon  the  lad  fault  had  been 
peremptory.  6  Mod.  167.  Fafch.  3  Annae  B.  R.  The^Queen  Vi^ 
Carter. 


fet  Trial 
O-  f  6.) 
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(K)  Proof, 


f .  "XXTHEN  any  one  takes  an  oath  in  a  Court,  the  Court  always 
^^  prefumes  it  to  be  true  until  his  oath  be  difproVed,  and 
he  be  convicted  of  perjury  by  indiftment,  or  cenfure  in  the  Star 
Chamber,  or  otherwife,  and  not  in  an  aBionfur  cafe,  Cro.  J. 
601.  Mich.  18  Jac.  B.  R.  Ayre,  als.  Eyre  v.  Sedgewick. 

2*  In  an  information  of  perjury,  the  party ^  to  whofe  damage' the 

information  has  concludedyjiiall  not  be  a  ivitnefs\  bccaufe  if  the  dc«% 

fendant  be  convicted,  this  intitles  the  party  to  an  a£tion  upott 

the  (latute.    Sid.  237.  pi.  5.  Hill.  16  and  17  Car.  2.  B.  R.  io 

Cafe  of  the  King  v.  Fovey,  Lambert  &  al. 

Afttnrardi,        ^^  p^^  information  was  againil  B.  and  others  for  perjury,  and 

Or.  a.  Up-  ^gai'^ft  T.  and  G.  for  fubor nation.  The  cafe  was  thus  :  D.  bein^ 

00  a  trial  at  tenant  for  life^  of  lands  in  Lincoln  (hire  of  good  value,  remainder 

bar  Vr  a      f^  hisjirjlfon  in  taily  and  fo  to  his  firft  daughter  &c.  married  Af* 

coinihirc'a'  They  Came  to  Ix)ndon  and  lodged  in  Chancery  Lane,  where  D. 

Tcrdidlk  was    foon  afterwards  died.   About  the  time  of  D*s  death.  At,  pretendfit 

found  for    j^g  ^^j  lately  delivered  of  a  daughter.  Upon  a  trial  at  bar  in  cjeft* 

'tiff  viV.°      nient,  between  this  infant  and  the  remainder-man,  the  birth  wa^ 

that  it  was  a  protted  by  ctrcumjlances  ujual  in  fuch  cafes,  and  alfo  by  marks  \  and 

fuppofirious    the  child  being  in  Court  was  ftript  zxxAJhewn.     But  B.  the  mid» 

*^^     *  *  wife  gave  evidence,  that  it  was  not  the  child  of  M.  but  g^  a  poor 

woman  in  8t  Gileses,  which  B.  and  others  bought  of  the  woman  for 

2  s.  6  d.  and,  by  appointment,  was  brought  privately  to  M,  andjbi 

nvas  to  make  an  out^cry ;  and  that  it  was  put  into  her  bofom,  and 

taken  from  thence  by  its  thighs  when  women  came  to  the  fup-% 

pofed  labour  \  and  that  there  was  a  bladder  of  blood  and  lambs 

purtenances  provided,  and  (hewed  for  the  after-birth  to  thofe 

who  came  to  tlie  labour,  and  afterwards  burnt  %  and  for  giving 

this  evidence  B.  was  indiBed  of  perjury,  and  the  circumftances 

to  prove  her  guilty  were  the  cutting  the  navel-ftrings,  the  colour 

of  the  infant's  &in,  &c.  and  that  (he  had  received  50 1.  of  T. 

-  *    and  fevcrai  treats  at  tavcrnsj  by  direilioa  of  Gr  who  iRras  th# 

next 
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ttett  ifi  remainder  with  others,  and  fo  they  were  guilty  df 
iubornation;   and  feveral  circumftances  were  proved  to  this 
p^rpofe,  but  on  the  other  fide,  theposr  woman  and  other  if aidy 
Ihat  B.  had  her  child  at  this  time,  and  thzt  no  account  was  given  of 
it  afterwards,  unlefs  this  was  the  child,  and  there  was  great 

ftroof,  that  after  the  child  was  chriftened  at  St.  Giles's  the  mo-*, 
her  gave  it  to  B,  and  pre/amf/ive  proof  that  the  fame  child  was, 
chriflened  again  at  St.  DunJlatCs ;  and  it  appeared  that  money  had 
been  given  to  the  witnejfes  on  bothjides.  Upon  the  whole,  the  Jury 
acquitted  the  defendants  of  the  perjury  and  fubornatidni  Sid* 
377.  Mich.  20  Car.  2.  B.  R;  The  King  v.  Buckworth  &  al. 

4.  An  anfwer  in  Chancery  was  fworn  bcf6re  J.  S.  one  of  thc 
Mafters,  and  upon  being  excepted  to  for  infuffidencyi  another  ^n^ 
f9irer  was  fnAore  before  another  Mailer,  which  fecond  dnfwet 
explained  the  generality  of  thefirfl.  As  where  thcfrfi  wits  thus^ 
VIZ.  She  received  no  inoney  &c.  The  fecond  was  thus,  viz.  She 
received  no  money  before  fuch  a  day  &c.  It  was  ruled  by  the  Court 
at  a  trial  at  bar  upon  an  information,  i.  That  nothing  ihall  ht 
ailigned  for  perjury  which  is  explained  by  th6  fecond  anfwer^ 
becaufe  it  clears  tip  what  vmi  a  penary  before,  fo  as  now  to  be 
rio  perjury.  2:  That  Where  one  is  Iwom  to  anfwer  dircftly  and 
to  his  knowledge,  no  perjuf*y  can  be  afligned  in  any  thing  there 
which  is  not  of  hid  knowledge,  as  of  his  belief  ^^c.  3.  ThjtC  tho^ 
yeciial  of  a  deed  in  dther  cafes  is  eviderice,*  yet  it  is  not  evidence  to 
prove  perjury^  nor  (hall  it  be  received  by  the  Court^  nor  a  Utter  of 
the  party  indicfedi  tho^  fworn  by  one  thit  he  believes  it  to  be  his 
banc!.  And  fo  ihe  defendant  was  acquitted.  Sid.  4 1 S.  Triii. 
11  Car.  a.  B.  R.  The  King  v.  Carr. 

5.  An  informatioja  for  penury  was  sfflign'd  in  certain  depofi'-  infdrmatioA 

'  '      '      tillic  ' 


caufe  this  was  biit  1  copy  of  what  Was  returned  into  Chancery  fonenimu 
by  the  cdninfifTiohers,  who  are  neither  officers  nor  on  oath,  and  ccrtl^i;  «'"fe 
stot  like  an  anfwer  fworh  before  a  Mafter  in  Chancery  who  is  a  depending 
(worn  officer.  Tlie  Court  was  divided,  and  fo  the  copies  were  there.  The 
itqt  admitted  as  evidence,  the  commiffioners  who  took  the  depo-  ^fj^f^jj! 
fitioris  being  all  living,  and  might  have  been  fubpaena'd.  Where-  penJfMg  wua 
ilpon  the  defendant  was  found  not  guilty,  without  entring  on  the  *  "?»«  and 
(rierits:  aShdw.  486i  487.Mich.  a  Jac.  2.B.  R.  The  King  v.  "^^J^Z'.-^^a. 
,  Bafpcole.  affiddviuird 

and  allowed, 
T|)ere  nee(isii»  proof  that  the  party,  before  whom  the  affidavit  was  fwofn*  was  a  commiilionsr,  un- 
Jefs  difprov'd  on  the  och:r  flde  {  and  pef  Cur.  the  affidavit  being  of  the  defendant  in  the  Caufe,  and 
uftd  by  defendant  on  mot/ctt  in  Court  it  ii  enough,  otherwlfe  if  not  fo ;  but  a  copy  of  an  affiditvit  only 
produced  againfta  man,  without  proof  that  he  made  it,  ufed  it,  or  wat  concerned  in  the  caufe,  would 
ht  infufficient.     ShoV.  ^07.  Trih.  4  W.  &  M.  The  King  v.  James. 

S.  P.  and  feems  to  be  S.  C.  ^  Mid.  it6.  Mich,  ^Jtc.  2.  B.  R.  Anon.  And  Serj.  Pcmberton  for 
iht  defsndAnc,  admitted  that  an  information  will  lie  in  this  cafe  againft  him,  but  the  c.immilTioners 
iiHift  be  here,  or  fome  other  perfou,  to  prove  thai  he  was  the  perfon  who  made  oath  before  them. 
The  conuniflioncrs  lizn  the  depolitions,  and  they  ought  to  produce  them  fo  iigned  to  the  C  urt  and 
prove  it;  for  depofitl.)  is  are  often  fuppreflcd  by  order  of  the  Court.  If  a  true  copy  of  an  afTidavic 
made  before  the  C)i.  J.  of  this  Court  be  produced  at  a  trial,  it  is  not  fufHcient  to  convid  a  man  of 
perjury.  Thif  ia  not  like  the  cafe  9f  perjury  affigoed  li\  an  anfwer  in  Chancery  taken  in  ihe  country, 

V«t.  XVI.  D  d  for 


3»7$  petjttrp; 

for  that  is  under  the  part^*s  hand ;  hut  here  ii  nothing  under  the  defendant^  hand,  and  cfieicfaiv 
*tR«  commllUoners  ought  to  be  in  the  Court  to  prove  him  to  be  the  man.  The  Court  were  equally 
dividrd:  (he  Ch.  j.  and  Wythens  J.  were  of  opinion  that  it  was  not  evidence  to  convidl  the  defend* 
iint  of  perjury;  it  might  have  been  othcrwifc  upon  the  return  of  a  Mailer  of  Chancery;  for  he  ii' 
upon  1)13  oath,  nnd  is  therefore  pr^Aimcd  to  maLe  a  good  return  ^  but  commitBoners  are  not  upofh 
oath,  they  pen  tlic  depulitions  according  to  the  beil  of  their  (kill,  and  a  maif  may  call  himfelf  by  an- 
other n::nic  bctu'^e  them  without  any  oLcncc.  'I  he  commiirioners  caonot  be  miilaken  in  the  oath,, 
tho'  they  may  not  know  the  peifon  ;  for  this  Court  may  he  Co  miilaken  m  thofe  who  make  affidavits 
here,  but  not  in  the  oath,  if  the  comroillicners,  or  the  clerk  to  the  conimiffion  had  been  here,  they 
would  have  been  good  evidence. 

6.  Prefumption  is  ever  to  be  made  ui  favour  of  innocence  ;■ 
and  the  oath  of  the  party  will  have  a  regard  paid  to  it  till  dif- 
provM  'j  therefore  to  convift  a  man  of  perjury,  a  probable  or 

[  3Z8  ]  credible  evidence  is  not  enough ;  but  it  mufi  be  aftrong  and  clear 
evidence^  and  more  numerous  than  the  evidence  given  for  the  de- 
fendant ;  for  elfc  it  is  only  oath  againft  oath.  A  tiiiftale  is  not 
enough  to  convi*^:  a  man  of  perjury ;  fhe  oath  mtijl  be  not  only 
falfe,  but  wilful  and  malicious^  lo  Mod.  194,  1 95.  Mich. 
12  Ann.  B.  R.  in  Cafe  of  the  Queen  v.  Mufcot. 

7.  J.  S.  made  an  affidavit  in  C.  B.  and  being  fummoned  into 
'  Court  afterwards  confejjed  his  nmhing  //,  and  that  it  nvas  falfe;, 

whereupon  tlie  Court  recordid  his  confeffion^  and  ordered  him  into 
cujtydy  to  be  put  into  the  pi! lory  for  perjury.  It  was  objeftcd,  that 
this  could  not  be  done  upon  his  own  confcfEon,  becaufe  it  is  not 
a  conviftion,  but  only  a  matter  of  evidence:  for  that  he  ought  ju- 
dicially to  be*  brought  hcfcre  the  Court  by  iiKli£lment,  and  there- 
fore his  confcffioii  ought'  not  to  have  been  recorded  \  to  which 
it  ^vas  faid,  that  it  is  net  o:ily  a  new,  but  a  very  ftrange  do£lrlnc, 
that  a  criminal  fi^.all  net  be  convi61:ed  upon  his  own  confeflioii, 
which  is  the  llrcngeil  proof  of  guilt ;  and  the  lall  day  of  the 
Term  he  w;is  put  in  the  pillory.  8  Mud.  179,  l8o.  Trin. 
9  Geo.  I.  ^724.  Tlie  King  v.  Thorogood. 

8.  It  fecms  tli:4t  no  one  ought  to  be  found  guilty  tliercof 
without  dear  proof,  tlot  the  frJlc  calh  alleged  agaiuit  him  luas 
tAcn  iviihfctr.c  degru  cf  deltlniotijn ;  jst  if  upon  the  whole  cir- 
cumftances  of  the  cafe  it  (Irall  appear  probable,  that  it  was 
owing  rather  to  the  ivtahtrfs  than  prrverfimf^  of  fhc p:irty^  as  where 
it  was  occafioncd  by  furorife  or  inailvertciU'Vs  or  a  miilakc  cf 
the  true  ftate  of  the  queilioii,  it  cannot  but  he  h;ird  to  make  it 
amount  to  voiunt;^ry  antl  cpniijU  perjury,  v,hic])  ol  all  cvinK& 
whatfocver  is  the  niofl  infamous  and  dcteftabiir.  iiawk,  PI., 
C.  172.  cap.  69.  f.  2. 

9.  It  is  faic!,  that  no  onth  fliall  amount  to  perjury,  ur.lefs  it  be 
fivorn  ahclut/iy  and  dinaly^  and  therefore  that  ihe  who  fv.*cars  -Jt- 
thing  according  as  he  thinks,  remembers  or  bcfieves,  cannot  in 
rcfpeft  of  fuch  an  oath  be  found  guilty  of  perjury.     Hawk.  PI. 
C.  175.  cap.  69  f.  7. 

^^ 

[For  more  of  ^?crfucp  fee  fllrtfoH:^  fcr  cc!!br5?,.  Bank- 
rupt, feUbOrndtlon,  and  other  proper  Titles.] 
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(A)  PleaJingSi 

ti  /^RAJJT*  made  to  the  baron  and  feme  by  name  of  feme  luithout 
^^  other  name  ofbaptifm  is  good^  and  in  pleading  her  name  /hall 
bejbeivny  and  the  variance  fliall  not, prejudice.  And  it  feenid 
that  he  (hall  plead,  that  it  was  granted  to  Jf^.  N.  and  E.  his  feme 
by  name  of  Jv.  N.  and  his  wife.  Br.  Pleadings,  pi.  138.  cites 
30  E.  3.  18.  and  Fitzh.  Feoffments  54. 

2.  Where  a  man  recovers  againfi  a  parfon  who  after  is  made  a  -y*  where  A. 
bifbop^  the  executiort  fliall  gO  slgainft  him  by  name  of  bifliop,  and  fniewd  [nt» 
Aall,  count  that  he  recovered  againfi  hint  by  name  of  parfon ;  ^er  a  recogn'-  ' 
Danby  and   Movie  Tufticcs.       Br.  Variance,   pi.   C2.   cites*  wnce,  and 

^■c-:^^,^'^  afterward* 

9  E.  4.  42,  43.  ^„  ^^^  ^ 

Kmigbt  and 
Bart,  thecanias  mull  be  thU3,vlz.Ca|iijicorp.  A.  B.  mil.  U  baronet* qui  per  nomen  A.  B.  aimigeri 
recusnovit  &c.  Hob.  119.  Sir  Geo.  Grcifly's  Cafe. — ♦Br.  Nofmes,  pi.  27. decs  9  £.  4.  44.  S.  C, 

3.  In  aflifc  againft  J.  S.  he  pleaded  a  feoffment  made  to  him  by  [   329    j 
decd^  and  the  deed  is  J.  N.  and  yet  good,  for  he  may  be  known  by 

t%uo  firnamesj  but  the  pleading  is  the  better  if  he  pleads  per 
nomen ^  &c.  [but]  where  he  pleads  a  deed  to  J.  S.  and  ihews  a 
deed  made  to  W.  S.  [it  is  not  good]  for  he  cannot  be  known  by 
two  proper  names.     Br.  Pleadings,  pi.  66.  cites  i  H.  7.  28. 

4.  ^0  where  he  pleads  of  the  manor  of  B.  and  fliews  a  deed  of 
the  manor  ofS,    Br.  Ibid. 

5.  In  aflife  of  a  portion  of  tithes  in  N.  in  the  county  of 
G.  't\vas  al]ej;cd,  that  H.  ^.dedlt  ^  conccjftt pradiHam  portionem 
decimarum  inter  alia  per  jiowvH  totius  poiiionis  dccimarutn provenien-^ 
iium  is^c,  de  terris  domimcrJihus  archie p'ifcopi  Ehorum  jacent,  (sf 
r^xfjlent,  in  N.  in  dift.  com,  G.  nuper  mona/Ierio  dudumfpeclant,  ^c. 
ac  adtuncvclrMpcr  in  tenura  E.  T,  Exception  was  taken  (among 
other  exceptions)  to  this.  But  it  feems  that  there  needed  not 
nr.y  avi'rmentf  that  the  lands  put  in  view  were  the  demefne 
lands  of  the  archbiftiop  in  the  tenure  of  E.  T.  See  D.  83.  a. 
b.  pi.  77.  and  86.  b.  pi.  99.  a.  100,  loi,  and  102.  Pafch.  7  E.  6- 

I  he  Cafe  of  the  New  Serjeants  als.  Dean  and  Chapter  of  Briftol 
V.  Clerke. 

6.  If  a  man  will  fay  that  fuch  a  one  was  feif<^d  of  the  manor  of 
Dale  f  and  of  the  manor  of  Saky  and  infqffed  him  of  the  mancr  cfDale 
by  decdy  by  name  of  the  mamr  of  Sale^  this  plea  is  not  good  •,  becaufc 
the  per  nomen  djes  not  agree  with  the  prem'tjps^  and  bccaufe  it  will 
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not  warrant  it.     Arg.  PL  C.  150.  b.  Mich.  3  Mar.  in  Cafe  o^ 

Throgmorton  v.  Tracy. 
Bui  if  he  7.  So  if  a  man  pleads  that  %  S.  was feifiii  of  20  acres  of  land. 
Jh^t  h^c  had  ^y  dcfcent,  o/ihe  part  of  the  father ^2Xi6  thereof  infeoffed  him  by  deed 
infcoffed  hy  the  name  of  all  his  lands  which  m  had  by  defcent  yihe  part  of  the 
him  of  this  mother ;  this  plea  is  not  good;  for  the  per  nomen  docs  agrc* 
'""^'c^of  tu  ^^^^  ^^  premifles,  and  therefore  will  not  warrant  the  prcmiffc5. 
his  land  of  Arg.  PL  C.  150.  b.  in  Cafe  of  Throgmorton  v.  Tracy. 

the  part  of 

his  father,  it  had  he^n  good ;  for  this  is  a  good  allegation  that  it  is  of  the  part  of  his  father  ;  &  Itk 

if  the  grant  be  o(aUbislanditi/ucba  vill.  Roll.  R.  4x2.  pi.  xi.  cites  1 H.  7.  aS.  b. 

And  there-  '  g.  When  onc  pleads  by  a  per  nomen  a  plea  of  any  thing^/vf« 

/^^  ".r^\  h  deedf  or  other  writing  whatfoever,  if  the  thing  contained  in 

snakes  Kit  the  per  nomen  agree  in  tffeB  and  fubftance  with  the  premifles  be- 

titte  to  a  fore  the  per  nomen,  then  the  plea  is  good,  and  the  premifles  and 

^'^y^r^V  ^^  per  nomen  fliall  (land  as  one  full  and  entire  matter  varying 

Ibatjfs.  in  words,  and  not  in  efieft.     Arg.  PL  C.  150.  b.  in  Cafe  of 

%Mi  fei/ed  Throgmorton  v.  Tracy. 

of  Jv  much 

u\n<t  &c.  mnd granted  to  bim  hy  the  deed  fie^ved  fvrtb  the  rent  by  the  name  of  lot.  rent  iffnJngottt^ 
a  I  tis  lands  and  tenements;  this  plea  with  the  per  noir.cn  is  foodr  as  it  is  held  in  8  H.  4>  and  x\it* 
per  romen  and  the  plea  ft^nd  together.  Arg.  l*T  C.  r  co.  b.  in  Cafe  of  Throgmorton  ▼.  Tracy. 
And  fo  a  ifa/e  of  ico  acres  of  land ^  and  fo  many  of  meado^u,  iy  the  name  ofyard^land^  ftand  to- 
jiether«  and  may  well  fo  be  impleaded.  Arg.  PI.  C.  i  si.  a.  in  Cafe  of  Throgmorton  v.  Tracy. 
Per  Nomen  cannot  be  pleaded  unUftitbc  by  deed.     3  l.e.  9.  Tindal  v.  C«l£. 

O.  If  tbe  maiter  in  law  contained  in  the  per  nomen  will  war- 
rant  the  prctivffcs  of  the  plea^  the  plea  is  good  enough,  otherwife 
not,  and  fo  c.-nnot  be  made  an  exception  by  itfelf  diftin£l  from 
the  matter  in  law,  but  are  both  one.     Arg.  PL  C.  151.  Ibid. 

10.  One  brought  wafl^  and  counted  that  an  abbot  wasfeifed  life, 
of  one  houfe^  and  30  acres  of  land  &c.  and  demifcd  to  the  defend- 
ant, and  that  after  by  furrender  and  the  aft  of  31  H.  8.  the 
King  was  feifed,  and  granted  to  the  plaintiff,  and  his  heirs  the 
aforefaid  tenement  by  name  of  the  manor  of  C.  with  the  appurte- 
nances. Exception  was  taken,  that  there  are  not  words  fufficient 
in  the  count  to  carry  to  hira  tnc  lands  let,  fo  as  that  he  may  main- 
tain a  writ  of  waft ;  for  the  per. nomen  cannot  maintain  the 
grant  of  the  land  in  leafe  withiut  averment  that  thofe  in  the  leafe 
are  parcel  of  the  manor ;  yet  judgement  was  given  to  the  contrary, 
and  error  brought  upon  the  fame.  D.  207.  pi.  14.  Mich* 
3  &  4  Eliz.  Wybum  v.  Carrel. 
L  330  J  ^^'  ^^'aintiiF  hi  ejcftment  declared  of  a  leafe  for  years  of  300 
acres  of  land,  60  acres  of  meadow,  60  acres  of  pafturc,  and  ao 
acres  of  wood  &c.  by  the  name  of  all  that  the  manor  of  W.  ha- 
bcnd'  the  faid  manor  and  other  the  premifles  &c.  for  three  years> 
&c.  virtute  cujus  &c.  he  entered  &c.  And  the  doubt  was,  Vt 
this  was  fufficient,  or  that  he  {hould  have  faid  habend.  tenew 
ment.  prsedift.  &c.  and  in  tenement.  pr«d'  &c.  intravit.  And 
adjudged  the  faid  count  fufficient,  and  the  word  mancrium  fur^ 
plus#    D.  304.  pi.  57.  Mich.  13  &  14  Eliz.  Anon« 

12.  A« 
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12.  A»  by  fine  conveyed  to  J.  S.  two  manors  ( inter  alia)  per  S,  C.  L*. 
Mon^  of  two  manors^  five  mejuages^  and  300  acres  of  latidy  and  by  '^^^V*^^' 
th$.  fame  fine  J.  S.  rendered  a  rent  of  ^oL  to  A.  and  his  heirs*  cordingiy,  " 
On  aflife  brought  afterwards  of  the  rent,  judgment  was  for  the  •"<*  there 
plaintiff.     Error  was  brought,  and  among  other  errors  it  was  i*^J"Yhat 
aifigned,  that  by  pleading  this  fine  of  thcfe  manors  (inter  alia)  jf  one  in 
it  may  he  intended  that  other  lands  paffed  by  this  fine  :  fo  that  an  pleading 
affife' brought  againft  him  that  Was  tenant  only  of  the  manors  is  ^^^  ^1^*, 
not  good  \  for  that  all  the  tenants  of  the  }and'charg'd  are  to  be  /ei/^d  o/^Iq 
nam'd.     Gawdy  and  Clench  J.  held  it  to  be  error ;  for  being  «»<^''t  <wr^ 
(inter  alia)  tlie  per  nomen  (hall  be  intended  of  more  than  the  'J^ffjf^f 
two  manors,  and  that  the  ter-tenants  of  the  refidue  ought  to  be  ptr^mtri'^ 
named ;  but  Fenner  }•  contra.  Adjomatur.     Nota,  It  was  dif-  Greenmead^ 
<»ntinued  by  the  death  of  the  defendant.     Cro.  E.  236.  Pafch,  j|)J*f  Ji^",""' 
.33  Eliz.  B.  R,  Garnons  v.  Wefton.  ence  to  the 

inter  ^lia,  but  tQ  |he  so  acrei  onlr. 

13.  Warrantia  chart  a  of  two  mefuages  and  20  acres  of  land, 
and  counts  that  defendant  infeoffed  him  of  the /aid  mefuages  and 
land  per  nomen  unius  tofti  £5*  a  virgat.  terra.  It  was  excepted 
to,  becaufe  that  which  comes  under  the  per  nomen  dpes  not 
warrant  the  count }  for  that  the  two  mefuages  cannot  pafs  by 
any  word  contain'd  under  the  per  nomen.  8ed  non  allocatur } 
for  it  may  be  there  was  only  one  toft  there  at  the  time  of  the 
purchafe,  and  the  two  mefuages  might  have  been  built  there 
Cnce.  Judgment  for  the  plaintift.  Cro.  E.  61 1.  Fafcbt 
40  Eliz.  B.  R.  Anon. 

14.  A  copyhold  tenement  was  granted  by  A.  to  B.  and  two  Cro.E.Saa. 
others  habend*  pofi  mortem  J.  S.    In  trefpafs  againft  B.  he  plead-  Er^'^^'g^^ 
cd  this  grant,  but  pleaded  it  as  a  grant  in  pojfejfion^  and  not  as  in  re^  5.  c.  Grey 
verfion.     And  upon  demurrer,  the  record  being  viewed,  it  was  v.  Chap, 
that  A.  granted  ienementa  pradi5f  per  nomen  of  a  mefuage  which  ™*"-"TT: 
A.  held  for  life.     And  it  was  refolved  to  be  an  incurable  fault;  for^ukmg 
for  it  is  not  alleged  that  he  granted  the  tenement  in  reverfion,  the  plain* 
and  the  per  nomen  will  not  help  it ;  and  judgment  for  the  de-  **^!!  ^"J^ 
fendant.     Cro.  E.  661.  662.  Pafch.  41  Eliz.  B.  R.  Gay  v.  Kay.  fcndanti 

15.  A.  had  verdi£l  la^jeciment^  and  it  was  moved  in  arreft  of  jufiiftd  ti^ 
judgment,  that  the  count  was  of  a  leafe  often  acres  of  land  "by  the  "P*?2?  ■! 
name  of  all  his  lands  aud  tenements  in  Shoram  in  Kent ^  and  judg-  j4*  and  that 
inent  was  ftayed ;  becaufe  there  is  no  place  where  the  ten  acres  the  place 
of  land  are,  and  that  naming  the  vill  in  the^rr  nomen  is  not  fuffi-  cootaios, 
9ent.    Noy.  32,  Gray  v.  Champein.  Sn'^wh^r 

the  caption 
it  fuppofedf  20  acres  of  land  in  K.  aforefaid ;  that  long  before  the  caption  one  X  vm/ei/ed  0/ 100 
sens  of  lattd%  and  100  acrex  efpaflmre  in  K.  aforefaid*  whereof  the  i»cus  in  71^0. is*  and  at  the  time 
of  the  caption*  and  time  out  of  mind,  toasparceiin  hit  deaefne*  as  of  fee*  confainin;  20  acres. 
That  A.  long  before  the  caption,  viz.  iS  December,  16  Car.  i.  at  K..  aforefaid,  by  indenture,  in 
confideration  of  former  fervice  done  to  him  by  B.  granted  to  B.  and  M.  hit  wife  a  rent  of  aol.  t 
year,  ijfuing  ont  of  the /aid  20  acres^  with  the  appurtenances,  by  the  name  of  all  his  lands  and  he- 
reditaments (ituate  in  K.  aforefaid,  habendum  the  faid  rent  t9  tbefaid  B,  and  M,  and  their  ajpgnt 
after  thr  deceafe  of  C.  and  D.  or  either  rfthem,  which frfi  fhouid  happen  during  the  Jivet  ofB.  and 
M.  and  ibeionger  liver  of  them^  at  Lady  Day  and  Michaelmas  bv  equal  portions,  the  firft  payment 
to  begin  at  fuch  of  tht  fold  ftafb  at  Ihould  firit  happen  ne^t  after  mt  deceafe  of  the  fi^  i^txAX>,^ 
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t  ither  of  them.  An  except hn  was  t^ken  ta  the  conufance ;  becaufe  it  it  faViy  the  rent  juas  grarrteS 
cut  f^f  the  xOMcreSf  be«n^  the  J>^>fs  in  ffw.f  by  thr  name  of  all  the  grantor'<  taods  and  hcrediument* 
in  K.  anJ  that  a  per  nomen  in  that  calc  is  not  gcod.  The  Court  held,  n  twithftanding  the  Cafe  of 
G  R  KY  AKD  CHAruAK*  and  the  Cafe  of  Gay  a  nd  Cay  ;  that  *  in  the  prefent  cafe  the  per  no- 
men  is  well  enough ;  beciu'e  it  is  alleged  tnat  the  fr«|ntor  was  feifcd  of  icyi  acres  of  land  in  K.. 
whereof  the  locus  in  quo  being  ac  acres  is  parcel.  By  reafon  whereof,  the  rent  being  granted  out  of. 
fue^y  taiceioftbe  20  acreit  it  ts^veil ef:;.ug/i  ta  fay,  it  was  granrc;l  out  of  the  zq  acres  pernomcn 
of  all  his  lands  in  K.  beciufc  the  10  acics  arc  •  aUtgedto  hf  parcel  oi  alt  his  lands  therc»  being  .'0» 
acres.  But  in  Chapman's  Case,  it  is  not  alleged  that  the  20  acres  o(  land  demifcd  were  parcel 
of  all  the  (enexncuts  in  S.  psr  nomen  of  which  the  20  acres  were  to  paf*.  As  for  the  other  Cafe  of 
Gav,  it  wa«  not  polliblc  that  lards  granted  as  in  paiTcflion,  (Iiould  pjf>  per  nomec  ot  land  that  was  in 
Tcvirficn,  Vaugh.  173,  174,  175.  Hill.  2;  &  24  Car.  1.  C.  B.  CroAioy  r.  Swindles  &  at. 

♦  S.  P.  and  if  it  was  granted  out  of  the  whole,  it  wa<  granted  out  of  every  part.  Fieem.  Rep.  77. 
pi.  94.  Trill.  1673.  and  feesis  to  be  S.  C.  by  name  of  Gravesir.  Aihcnhurilt. 

Thisfeems        i(5.  The  plainti/Fikclaved  in  ejectment  upon  a  leafc  of  a  Ixvfe^ 

io  he  the      ^^^  acres  of  lav.  d^  20  acres  of  meadow^  and  20  acres  of  paflure^  by 

DAy.  V.       the  name  of  one  rnfuage^  and  10  acres  of  mcadoiv  be  it  more  or 

>*iN.  7jac.  Icfs ;  and  upon  a  Not  guilty  pleaded,  the  plaintiff  had  a  vcrdift; 

b   ^  T*^**  ^"'  moved  in  arrell  of  judt;nient,  and  judgment  was  ftay'd ;  for 

inan  ],  in    by  thc  plaintiff's  own  ll:ewino;  in  his  declaration,  he  could  not 

Roll.   R.     have  execution  of  the  number  of  acres  found  by  the  vcrdift  \  for 

411.  in  the  jjj  ^^  \tzk  there  are  but  ten  acres  demifefl ;  and  thefe  words 

Tawkncr  v.  (more  or  Icfs)  could  not  in  judgment  of  law  be  extended  to  30 

f awkner.     or  40  acres  \  for  it  is  impoffible  by  common  intendment,  and 

the  rather  bccaufe  the  land  demanded  by  the  declaration  //  ofano^ 

ther  nature  than  that  which  is  mentioned  in  the  per  nomen  &c.  for 

th^t  is  only  of  meadow ;  and  thc  declaration  is  of  arable  and 

padure.     Brownl.  145.  Anon. 

1 7.  In  replevin,  the  defendant  avowed  for  rent,  and  made 

title  by  a  grant  of  the  rent  out  of  the  tenentents  aforefaid^  nvhereofthf 

caption  aforefaid  is  fuppofed  per  nomen  of  all  his  land  tuhich  was  not 

then  in  leafe^  and  did  not  aver  that  the  place  where  the  caption  was, 

nvas  otit  ofUafe  at  tlie  time  of  the  grant.     The  plaintiff  was  non- 

fuited,  and  mis  was  moved  in  arreft  of  the  return,  that  the 

avowry  was  not  good }  and  fo  held  Bridgman,  notwithftanding' 

that  it  was  alleged  that  the  grant  was  out  of  this  land  per  nc- 

men ;  but  per  Haughton  contra,  thc  grant  being   alleged  de 

tenementis  praedid:is  is  a  fufiicient  averment  that  it  was  not  in 

leafe  at  the  time.     And  Doderidge  and  Croke  fcemed  to  the 

fame  intent,  and  judgment  was  given  accor4xngly  for  the  avow- 

;;nt.     Roll.  R.  422.  Trin.  14  Jac.  B.  R.  Fawkner  v.  Fawkner. 

Br.  Faits,  j  g^  There  is  a  differcnirc  between  ^feoffment  and  a  releafc  \  a 

2»  H.  6.*    feoffment  may  be  pleaded  per  nomen  witbQtit  an  avermetity  but  a 

12.  per       releafe  cannot  be  fo  pleaded;  for  in  a  feoffment  the  livery 

Newton.       operates  to  pa fs  thc  land.     Arg.  Sti.270.  Pafch.  1651.  in  Cafe 

of  CrcmtT  V.  Burnett. 
R.  C.  And       I  p.  In  formedon  thc  ttnTLTXt  pleaded  a  fine  of  a  fourth  pari  per 
[?^i*  taken."  ^^^^^^  ^f  ^  third  porty  and  did  not  aver  that  it  is  the  fame.     Ex- 
C'jr:.  ?4o.*    ccption  was  taken  thereto  j  but  it  was  anfwercd,  that  if  a  per 
b:!t  there      nomcn  be  repugnant  or  incongruous ^  it  is  naup|ht ;  as  is  PI.  C.  1^0. 

an  w  red***  ^"^  3  ^^^'  ^'^^'  ^^^^  '^^"^^  ^  '^""^^  ^^^^  om^rehcutls  a  fourth  party 
A.^.  That   and  lb  it  is  wdl  enough,  and  cites  i  Cvo.  no.  [buf  this  book 
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feems  mif-citedy  whether  it  means  Cro.  C.  or  Cro,  E.]  Frccm.  *^^  P"^^- 
kep.  1 26.  Mich.  1673.  C.  B.  in  Cafe  of  Fowle  v.  Dogle.  a 'v^'iv/of 

«nd  not  ia  tres  partes  dwidcndas;  and  that  it  is  ^om/ /«  a  fitiy  tho*  nut  in  a  w/7.     Fowle  v. 

Double. And  accordingly  a  fine  of  the  fourth  part  pleaded  pernomen  of  a  third  pjrr,  was  h;M 

^well  enough  by  the  whole  Court;  becaufe  a  third  part  muft  nrcellarily  include  a  fourthp  and  ih.u  it  i» 
well  enough  without  faying  into  how  many  parts  to  be  divided.  And  they  agreed  the  Cafe, 
Vm  N.  B.  144.  I  I«e.  1 14.  tliat  a  writ  of  two  parts,  not  faying  into  how  miny  parts  to  be  divided, 
is  not  go.-xi;  becaufe  *  two  parts  refer  to  no  certain  number  of  parts,  but  a  fjuTth  parr  implies  a  d.- 
W(ion  into  four.  And  befides,  theie  is  a  great  didfcrence  between  a  fiue  which  U  aconnion  aifurancc, 
MxAz  writ.     Freem.  Rep.  1 57- pi.  175.  S.  C. 

*  Le.  115,  Trin.  30  Eliz.  B.  R.  in  Cafe  of  Chamock  v.  Worilcy. 

20.  It  never  was  l:nown  that  an  ill  plea  at  firft  was  made 
^ooil  by  a  per  nomen,  and  this  appears  by  the  Cafe  of  Fawkner. 
Roll.  R.  422.  But  by  the  addition  of  a  per  nomen,  a  coufit  has 
been  made  ill  (as  appears  in  Day  and  Finn's  Case.  Yelv.  i66.  [  332  ] 
Brownl.  145  Owen  133)  Arg.  Lutw-  ioo6.  Pafch.  10  W.  3. 
The  King  v.  Hungerford. 

{For  more  of  i?er  iJSomen  in  general,  fca  (fRritnt  (O)  &c, 
(R)   &c.  SB^anor,  and  other  proper  Titles.] 


Perpetuity. 


(A)  JVhat  is.    ^nd  bow  conjulered  in  Law.  . 

I.  nrHERE  are  two  forts  of  perpetuities,  an  ahfolute  onp,  and  a 
qualified  one  j  and  eftates  tail  from  the  time  of  the 
ftatute  de  donis  till  common  recoveries  were  found  out  were 
look'd  upon  as  perpetuities.  12  Mod.  282.  Pafch.  11  W.  3. 
C,  B.  in  Cafe  of  Scattergood  v.  Edge. 

2.  A  perpetuity  //,  where  if  all  that  have  intereft  join,  yet 
thev  cannot  bar  or  pafs  the  eftate.  But  if  by  concurrence  of 
all  naving  intereft  the  eitatc  tail  may  be  barr'd,  it  is  no  pei*pctui- 
ty.     Ch.  Cafes  213.  Mich.  23  Car.  2.  Waflibome  v.  Downcs. 

3*  A  perpetuity  is  a  thing  odious  in  law,  and  deftruElivt  to  the 
commonwealth ;  it  would  put  a  ftop  to  the  commerce,  and  pre- 
vent the  circulation  of  the  kingdom ;  per  Ld.  North.  Vem. 
164.  Pafch.  1683.  Duke  of  Norfolk  v.  Howard. 

4.  Every  executory  devifi?  is  a  perpetuity  as  far  as  it  goeSj^  1.  €• 

D  d  4  an 
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an  cftatc  unalienable,  tho'  all  mankind  join  in  the  cotkyepncsi. 
I  Salk.  429.  Trin.  9  W.  3.  C.  B.  Scattcrgood  v.  Edge. 
Mich^^ii         ^*  ^*  feifed  in  kt  gives  his  lands  after  his  death  without  iflSie 
j«c.  C.  B.    ™^^^  ^°  ^'  '''  '^'A  male,  r/////7  A^  tfr  they  effe&ually  go  abouf  to  da 

S.  C any  acts  to  alter  or  difconcinue  this  eftaie  tail,  and  then  to  C,  and 

Rc*'^^'°b    ^^^.'^^"^  ^^^  of  his  body  with  feveral  remainders  over.     The 
in*^Poit:V  ^^^^^^  ^)^^  Without  ifluc  J  B.  cntcrs  ;  C.  dies  leaving  ifluc  DL 
ji^n'iCafc.    — B.  levies  a  fine.    D.  enters.     And  the  quefticn  was,  if  tnc 
entry  was  good  ?*RcfoIved  per  tot.  Cur.  that  this  was  a  perpe- 
tuity, and  not  allowable,  being  repugnant  to  law ;  for  by  fuch  ^ 
limitation  an  eftate  tail  cannot  be  determined  anrf  given  to  ano- 
ther J  for  by  the  fine  the  remainclcr  is  difcontinued  and  devctled 
fo  as  D.  cannot  enter  \  for  it  is  no  limitation  to  enter  but  after 
the  effedual  jgoing  about;  and  it  is  not  cffe£lual  till  the  a£k 
done ;  and  when  it  is  done  the  remainder  is  difcontinued,  and 
then  lie  cannot  enter.  '  Cro.  J.  (^96.  Mich.  22  Jac.  B.  R.  Foy  v. 
Hyndc. 
S.  P.  be-       (5.  It  js  abfolutcly  a^rainft  the  conftant  conrfe  of  Chancery  to' 
fighting  •-   «^^'*^^  a  perpetuity,  or  give  any  relief  in  that  cafe;  per  Ld.  Chaiy- 
isainft  God.  cellor.     I  Cfaan.  Rep.  144.  15  Car.  i.  Bifhop  y.  Biflvpp. 

ChwceUor.  Triji.  41  %Xvi,  Ctry'i  Rep.  n.  Anon. 

7.  Truftees  of  a  term  limited  over  tn  tatl^  remainder  in  ten)^ 

were  decreed  in  Chancery  to  convey  the  ejlate  over\  for  othervriC; 

tlierc  would  be  a  perpetuity;   per  Bridgm.  Ch.  J.    SJd.  37. 

Pafch.  13  Can  2.  C.  B.  in  Cafe  of  Grig  v«  Hopkins. 

[  333  1       {{-A  devife  to  B.  and  the  heirs  of  his  body,  and  *  if  he  go  about 

PI.  C.  41^   fQ  align  hjs  eftate  Ihall  ceafe,  and  the  lands  po  over  to  a  charity  i 

ScHOL  At-  It  is  a  void  limitation,  as  tending  to  create  a  perpetuity.    Yem. 

TIC  A  ▼.      1 6  i.  Pafch.  1683.  Pewterer'^  Company  ▼.  Chrift's  Hofpital, 

Lakkk 

It  contra  where  the  limitacioo  over  was  on  the  alienation  of  the  tenant  in  tail.  *  So,  if  hi  mt^ 
tempt  to0lUn  Sec,  He  made  a  feoffment,  and  held  (oody  and  judgme&'t  a6irmed. "  Vent.  JCI.  Mich; 
S9  Car.  a.  B.  R.  Pierce  T.  Wuuu 

9.  The  father  fettles  land  on  his  fon  in  tail  inale,  and  takes 

^nd  from  him>  that  be  nvill  not  dock  the  entails  decreed  the  bond 

good.     Had  not  the  fon  agreed  to  give  the  bond,  the  fath^ 

tnight  have  made  him  only  tenant  for  life ;  and  tho*  the  alienation 

is  not  made  by  the  fon,  biit  by  his  ijfue^  the  bill  was  difmiifed 

with  cofts;   per  CommiCioners,  2  Vcrn.   233.  Trin.    1691. 

Freeman  v.  Freeman.  '      - 

fn  this  cafe    '    10.  An  attempt  to  make  a  perpetual  yJ/rr^^/i  of^atesfir  lifi 

hii^'^'  IS  vain  andnOt  praaicablej  per  Cur.  2  Vcni.738.  Hill.  1716. 

there  ought  Humbcrfton  V.  Humberftbn.       ^         -    •  . 

tohea/r/ff 

JettUmtHS  mmde^  and  the  intent  of  the  teftator  followed  as  far  at  the  rules  of  the  law  will  pern»t| 
and  direded  it  to  kc  made  fo,  that  fuch  as>ci«  in  being  fliould  U  only  tenants  for  life ;  but  where 
the  llmttition  w^s  to  be  to  a  pcrfou  not  in  being,  'he  muil  bt  made  tenant  in  tail  male.  lb»d. — Ch» 
Prtc.  45$.  S.  C. 

'  V    "  II.  Chattel  Icafes  Cannot  be  entailed.  MS.  Tab.  cites  Feb.  28th, 

1725.  RuOiout  V.  Rufliout.        •       .        .  •       ^     •    -     *      • 
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It.  A  perpetuity,  as  it  is  alegal  word  or  term  of  art,  is  iheRm 
tniiing  an  efiate  iitber  of  inheritance  or  for  years  Jo  as  nvould  render 
it  unalienaifle  longer  than  for  a  life  or  lives  tn  beingat  the  fame  titne^ 
and Jbme Port  orreafonabU  time  after,  %  Wms*s  Kcp.  6ao.  by  the 
Mafter  of  the  R0II9.  Mich*  1732*  in  Cafe  of  Stanley  v.  Leigh^ 

J^For  raoro  of  ^^trpetUlt?  in  general,  fee  ContKtiOlt,  <SlU 
CUtorp-Sb^^&irc^  lSlemdiatier>  and  other  proper  Titles.] 


I^et  quae  ^emitfd, 


(A)  fVhat  it  is.     And  in  what  Cafis  it  lies^    Jincl 

for  whom. 

|.  TTHIS  is  a  writ  of  execujtian.    Br^  Per  quse  Servitia,  pL  7. 
■*'    cites  39  E.  3.  19.  Per  Thorp. 

?.  Where  there  arc  two  hrds^  and  the  we  grants  thejeigmory  If  «  m«i 
hJ^^>  the  tenant  is  not  compellable  to  attorn.    Br.  Per  quae  JJ*{||jj'^ 
bervitia,  pi.  13.  cites  Old.  N.  B.  Per  quae  Servitia.  idBainUr 

in  fee,  wai 
the  feigniory  or  rent  charge  ifluiog  out  of  the  land  be  granted  by  fine*  the  comifee  fltall  suintain  a  par 
'yui  fenritia,  or  a  quem  redditum,  and  compel  him  to  attorn  ;  for  hercm  hit  cftate  of  iaheritaoce  b 
bo  pririlege  to  hiin;  bccaufe  a  tenant  in  fee  fimple  (u  hit  cftate  was  at  the  comaMDUw)la  1^ 
compellable  in  th^fe  cafea  to  attorn,     Co.  Lite  3 16.  h, 

3.  It  does  not  only  lie  where  a  man  grants  the  ferviccs  of  his  '•  N.  B. 
tenant  for  term  of  lite,  but  alfo  where  the  lord  grants  thefervices  '^^*  ^^^' 
of  his  tenant  in  fee  fimple.  Br.  Per  quae  Servitia,  pi.  13.  cites  9  £•  a.  [   334  } 
And  therefore  Brook  fays  Natura  Brevium  is  miftaken. 
' '  4*  This  a£tion  does  not  H^  but  upon  grant  b^fine^  and  not  by 
deed.    Br.  Per  quae  Servitia,  pi.  i.  cites  43  £.  3.  8. 

5.  If  a  man  grants  feriices  to  J.  S.for  life^  the  remainder  to 
W*  N»  in  fee,  and  after  J.  $.  dies  before  any  attornment^  W.  N. 
ihail  have  per  quae  fervitia.  Br.  Per  quae  £»ervitia,  pi.  lo.  cites 
%o  H.  6,  7. 

6.  Lord^  mefne^  and  tenant  s  the  me fne  granted  the  mefnattjtoA.  *  s.  I^ 
l^  fine  for  term  ofiifrj  the  remainder' to  J.  S.  in  fee  ^  the  grantee  j2"?n  a""^ 
for  life  brought  per  quae  fervitia,  and  the  tenant  came  ready  to  que  fervitia 
attorn faving  his  acquittal,  and  the  plaintiff  confefled  it,  and  the  brought  by 
tenant  attomedi  the  ^prante^  for  life  died:  h^  in  ^ remainder  ^^^^^ 

V     ■     •  cannct  ^ 
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33  4  V^^  (mt  4bett)jtfa. 

Co.  litL     eanmi  diflrain  till  he  has  confijfedthe  ocqmttaL    Br#  Per  qux  Scr- 
i*  P.**Vor     ^'^*>  P^*  *^'  ^*^^*  i8  E.  4-  7.  per  Cur. 

he  has  right 

10  the  remainder,  ud  ii  privy  in  eSate.     Co.  Lut.  252.  a. 


(B)  Agatnjl  whom  it  lies. 

• 

1.  T^HIS  writ  lies  as  well  agaiujl  tenant  of  the  fecfimpU  of  the 
■*'    land, as  againft  other  tenant.  Br,  Per  qua:  Sei*vitia,  pi- 1 3» 

2.  If  haron  and  feme  bring  per  quae  fervitia,  and  the  tenant  fays 
that  he  is  ready  to  attorn^  faving  to  him  his  acquittal^  and  the  haron 
alone  confejfes  the  acqttitlal  for  him  and  his  heirs,  and  not  tlie  feme, 
and  the  oaron  dies  \  his  heirs  fhall  be  bound  to  the  acquittal  in 
the  life  of  the  feme,  and^yet  the  heir  is  not  lord.     Br.  Per  quae 

Servitia,  pi.  13.  cites  H.  5.  E.  3. Yor  feme  cannot  confefs  ac" 

qtiittal  without  examination^  and  examination  docs  not  lie  in  this 
a£lion.     Ibid* 

3.  If  per  quae  fervitia  be  brought  againft  him  who  is  not 
tenant  the  day  of  the  writ,  yet  he  fliall'  attorn  if  he  was  tenant 
the  day  of  the  note  levy*d\  for  he  who  was  tenant  the  day  of  the 
note  levyM  (hall  attorn  in  per  qu£  fervitia,  quern  rcdditum  red- 
dit,  &  quid  juris  clamat.  Br.  Per  quae  Servitia,  pL  c.  cites 
8H.6.  17- 

4.  If  a  fine  is  levied  of  ^feigniory^  and  before  the  attornment  the 
tenant  makes  feoffment  over  in  fee^  there  the  attornment  of  the 
feoffee  is  good,  if  he  will  attorn  •,  but  by  all  the  Juftices  of  C.  B, 
per  qux  fervitia  does  not  He  againfl  the  feoffee^  nor  againft  any 
other,  but  againft  him  who  was  tenant  at  the  time  of  the  fine 
•levied ;  for  the  per  quae  fervitia  fhall  not  vary  from  the  fine. 
But  per  Littleton,  Per  quae  fervitia  lies  well  againft  the  feoffee 
for  avoidance  of  mifchief ;  for  it  may  be,  that  the  feoffor  may 

•Orig.(ter$  die  without  heir,  and  therefore  it  fhall  lie  againft  the  feoflFee  ; 
iimjftaken*  ^^"^  ^^^"^^  facias  *  upon  a  fine  lies  againft  the  feoffee,,  and  fo 
fonS  p.  4,  here;  but  Curia  e  contra.  Br.  Per  quae  Servitia,  pi.  9.  cites 
>o.  f  18  H.  4,  10. 


(C)   Pleadings. 

r 

I.  TN  ^per  qu^  fervitia  iffue  was  taken  upon  the  quantity  of  the 
*  fervices.    Br.  Ifiues  joined,  pi.  79.  cites  20  E.  3.  &  Fitzh* 
Per  quae  Servitia,  1 1. 

2.  In  per  qux  fervitia,  the  tenant  faidy  that  the  convfor  had  //o- 
thing  in  thefervices  but  in  tail  znAfbewed  part  of  the  fine  levfdofthe 
fervices  in  tail  to  the  anceftor  of  the  conufor^  to  whom  he  attorned^ 
judgment  if  now  befiall  be  compelled  to  attorn  to  the  dijctntinuee  ;  for 
C  33S  ]  then  the  iflue  in  tail  may,  after  the  deatli  of  the  conufor,  diftrain 
him,  and  the  fecond  conufee  alfo,  and  fo  he  (hall  be.  attetidant  to 

t%v 
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fix»  lorJs%  and  therefore  a  good  plea ;  quod  nota ;  and  this  by 
reafon  that  he  ihewed  part  of  the  fine  of  the  taih;  and  nonfuit  in 
this  a£Uon  is  not  peremptory.  Br.  Per  quae  Servitia»  pi.  6.  cites 
24  E.  3.  25. 

3.  In  per  gu«  fervitia>  Candi(h  faid.  The  mother  of  the 
Gonufor  was  Icifed  in  fee  after  the  ftatute  of  quia  emptores 
terranim,  and  infeoff*d  us  by  this  deed  in  fee,  judgment  &c. 
But  per  Thorp,  the  beft  iflue  is,  that  the  ancefttnr  wtufeUid  and 
infeoj^dbim^  andfo  you  did  not  hold  of  the  grantor^  and  the  iflue 
was  taken  accordingly ;  and  the  defendant  cannot  have  common 
day  \  for  this  is  a  writ  of  execution  ;  and  the  defendant  made 
attorney.     Br.  Per  quae  Servitia,  pi.  7.  cites  39  £.  3.  19. 

4.  Per  quse  ferritia  againft  three^  whereof  two  came,  and  the 
third  made  default^  and  demanded  judgment^   if  the  two  alone 

Jhall  he  put  to  anfwer  ;  becaufe  it  (hall  be  intended  by  the  brining 
of  the  writf  that  they  are  tenants  in  common  j  &  non  allocatur  j 
by  which  they  demanded  what  landy  and  by  whatfervices  they  held 
of  the  conufoT.  But  the  plaintiff  was  not  compelled  to  (hew 
it  \  but  the  defendants  themfelves  (hall  (hew  it,  becaufe  it  is 
in  their  advantage.  Br.  Per  quae  Servitia,  pi.  ii.  cites  ai  £« 
4.  48. 

[For  more  of  ^tX^  quae  ^erbirta  in  general,  fee  JattOtn^^ 

nunt,  and  other  proper  I'itles.] 


Ipetfonat 


MM 


(A)  Perfonal  Things.     What  lyings  are  fo  perfo* 
nal  that  they  cannot  be  transferred. 

!•  J^OWERS  are  not  transferable  over.    Arg.  Mo.  520.  Mich« 
^     37  &  38  Eliz.  in  the  Ld.  Biickhurft's  Cafe. 
2.  Redemption  of  a  pawn  is  redeemable  only  during  the  life 
of  pawnor,  and  not  by  his  executor.     Yelv.  178.  Trin.  8  Jac. 
B.  R.  Ratciiff  v.  Davis. 

3*  Things  annexed  to  the  perfon  cannot  be  transferred  nor 
executed  by  another )  as  Arbitrement-^Suit  at  Court — Homage 
'^Fealty.  Arg.  And  alfo  agreed  that  tenant  for  life  with  power 
to  make  leafes  cannot  make  livery  byMtorney^  nor  executors  that 
iave  power  tpfiU^  but  where  they  have  intcrcit  it  is  odicrwifc. 

Arg 


S3St  l^evfonaU   petfimatittg, 

Arg.  2  Roll.  R.  393*  Mich.  21  Jac.  cites  9  Rep.  .  '.  •  • 

Combes's  Cafe. 
*• /:  ^J^4'      4'  ^  privilege  docs  not  extend  beyond  the  perfon.     To.  ioa» 
2f  1^0^    Hill.  4  Car.  B.  R.  in  Cafe  of  Whitton  v.  Whcfton. 

V.  Holme— 

.S.  P.  Ibid.  570.  in  S.  C.     ■      ■     S>  P,  Ibid^  3S7.  Pafch.  12  Car.  B.  R.  in  Cafe  of  Hartlbrd  ▼• 

Uttchm 

5.  Whether  a  prebendary  qan  grant  a  povjer  to  his  leflee  /# 
ff^i^  A  commijfary  within  his  prebendary  ?  Court  divided.  Raym. 
88.  Hill.  15  &  16  Car.  2.  B.  R.  Sharrock  v.  Boucher. 

6.  Dignities  of  peerage  are  fo  perfonal,  and*  annexed  to  the 
blood,  that  it  cannot  be  transferred  to  any  other  perfon,  or 
furrendercd  to  the  Crown.  Arg.  Pari.  Caics  i.  The  King  v. 
Lord  Purbeck. 

C  33^  3  7.  If  the  King  grant  a  traA  of  land  in  the  plantations  abroad 
to  a  man  %mih  a  legijlative  poiver^  which  grantee  ^afles  over  tQ 
another  s  the  legiflative  power  fhall  not  pafs  as  a  privilege  annex* 
ed  to  the  land,  but  remains  with  the  perfon  of  grantor.  Per 
Holt  Ch.  J.  12  Mod.  399.  Pafch.  12  W.  3.  in  a  Cafe  between 
Bafle  and  Bellamounc« 

(Tor  more  of  i^errotiaU  fee  jafOffttment^  (SttarHian,  an^ 

other  proper  Titles.^ 


m^t^m^^ 


(A)  ipmonating. 


Br.  Nofmc,   It  r\EBT  upon  a  bondhy   J.  F.  the  defendant  faidj  that  ht 

|I.  ^5.  citet  -L-/  „^^  ^^  delivered  the  bond  to  another  J.  F.  and  net  to  the 
plaintiff;  and  a  good  plea  \  and  the  plaintiflT  was  compell'd  to 
anfwcr  to  it ;  quod  nota  :  and  fo  it  fcems  that  there  were  two 
J.  F.*8,  and  the  wrong  J.  F.  got  the  bond,  and  brought  the 
aftion.    Br.  Obligation,  pi.  82.  cites  12  Hi  6.  7. 

2.  A.  had  a  warrant  to  arrcft  J.  S.  and  A.  demanded  of  a 
ftranger  what  his  name  was,  wiio  faid  his  nafne  was  J.  S. 
whereupon  A.  arrejled  him.  'fhc  Jlranger  brought  falfe  imprir 
fonment\  and  adjudgM  it  lay;  for  the  bailiff  ought  at  his  peril 
to  take  notice  ot  the  party.  Mo.  447.  Trin.  38  Eliz.  Coot  r. 
Lightworth. 

Cro.  £.  3*  A.  levies  a  fine  in  the  name  of  B. — ^B.  being  beyond  fea ; 

33 . .  s  c.    iund  fentence  was  given  that  the  fine  ibould  be  void.    Noy.  99. 

T- Mo.  630..  -  ^  ^j^j^ 


Itich.  38  &  39  Eliz.  in  the  Sur-Chamber.  GiOibrsibd  t.  >•  c.— > 
Hubbard.  11^^^ 

S.  C.  but 
Uj*  that  part  of  the  (cntenct  wat,  that  if  the  defendant  did  not  re^Jiirg  tie  Uni  /•  tbtfUimtiffi 
he  ihould  forfeit  a  greater  fimt  to  the  ^teat ;  but  that  there  waa  ifo  fentence  to  draw  the  fine  off  the 
file»  nor  damagea  awarded  to  the  plaintiffl^-A  reconveyance  was  decreed.  Roll  R.  uc.  cites 
S.  C.  '  The  perfon  was  fined  and  imprifoned,  and  a  vacat  tmtnedotx  the  rolL  Cro.  £•  53  f  • 
S.  C.  by  name  of  Hubert's  Cafe. 

Lord  Keeper  faid,  He  had  always  noted  this  dijfirttta.  If  onerf  wiy  tunu  Iroh*  m  fine  •/  asf 
Und  im  tmy  mame^  I  may  well  confefs  and  avoid  this  finc>  by  (hewing  the  fpecial  matter*  But  if  a 
ttrangcr«  who  is  not  of  my  name,  levies  a  fine  of  my  land  in  my  name,  I  ihall  not  te  raccived  t» 
«vrr  that  I  did  not  levy  the  fine,  but  another  in  my  name ;  for  that  is  meerly  contrary  to  th« 
Record  1  and  fo  it  is  of  a  recognisance,  and  other  matters  of  record.  But  he  conceived,  that  wheai 
the  fraud  appears  to  the  Cottrt,  as  in  the  principal  cafe,  they  may  well  eater  a  vacat  §m  the  roUf 
and  fo  make  it  no  fine,  altho'  the  party  cannot  avoid  it  by  averment^  during  the  time  that  if 
remains  a  record.    Cro.  E.  531.  Mich.  3S  i^  39  Elix.  Hubert's  Cafe. 

4.  A.  acknowledges  an  aSIion  in  the  name  of  B.  and  fentence  was  ^ro*  £• 

S*ven  that  (vacat)  (hall  be  made  upon  the  roll.    Nov.  99.  in  ^^'* 
e  Cafe  of  Gillibrand  v.  Hubbard.    Per  Popham,  who  cited 
Holcomb's  Cafe. 

5«  A.  being  bat)  for  J.  S.  gives  his  name  in  to  be  B.  PlaintiiF  B.4rastakeB 
recovers,  and  after  judgment  and  execution  awarded  againft  B.  *°  «««iw« 
upon  proof  that  B.  was  not  at  London  at  the  time  of  the  bail  c^nixance 
taken,  and  ic  being  confefs'd  by  J.  S.  and  thofe  that  procured  ^  ^'A  uid 
the  bail,  that  A.  put  in  the  bail,  a  vacat  was  ordered  quoad  B.  ^*  "***^*  ** 
of  that  bail,  and  of  the  Judgment  in  the  fcire  facias.     Cro.  the  Court, 
J.  ajdk  Mich.  S  Jac.  B.  R.  Cotton's  Cafe.  that  he 

never  ac- 
knowledged the  recognixance,  but  was  perfonated  by  another;  and  thereupon  it  was  moved,  that 
the  bail  might  be  vacated  and  he  difchai^ed,  as  was  done  in  Cotion**  Ca/r.  2  Cro.  256.  But  the 
Court  faid.  Since  21  Jac.  c.  id.  by  which  this  offence  was  made  fdlony  witliout  ciergy,  it  rs  rotcoju 
veniemt  10  vacate  it  untii the  offender  is  convi£Iedi  and  fo  it  was  done  22  Car.  z.  in  Spicer*s  Cafe  • 
wherefore  it  was  ordered,  that  B.  (hould  bring  the  money  intu  Court,  aiid  be  let  at  Urge  to  profecute 
the  offender.  Twifdcn  faid,  It  muft  Kc  tried  in  Miidirjex^  thr>'  the  ball  was  taken  at  a  Judge's 
chamber  in  London,  becaufe  filed  here,  and  the  entry  is  Venit  coram  Dsmino  Rege  &c.  So  it  differs 
from  a  recognizance  acknowledged  before  my  lx>rd  Hobart,  upon  z^  i-1- 8.  at  his  chamber,  and 
recorded  in  Afidd/efex,  there  the  fcire  faciat  may  be  either  in  London  or  Middlefex.  Hob.   Rep. 

195.    196.  Vent.  301.  Beafley't  Cafe Mod.  46.  S.  P.  Rawlin's  Cafe.  p  -. 

Cockeril)  who  perfonated  Beefley,  was  hanged  at  Tybunv  but  the  rope  was  immediately  >-  337  J 
cut ;  and  afterwards  Beefly  on  motion  had  reftitution  of  bis  goods  in  the  hands  of  the  fheriff.  Hill* 
2$  Car.  1.  B.  R.  2  Jo.  64.  Beefley's  Cafe. 

6.  A  commtjfton  of  reheHion  was  awarded  agaxnfl  A.  Where- 
upon B.  came  before  the  commiflioners,  and  affimCd  himfelfto 
he  the  perfon.  The  commiflioners  apprehended  him  by  virtue 
of  their  commiflion ;  but  per  Hale  Ch.  B.  the  commifTioners 
having  no  warrant  to  take  him  by  their  commiflion,  his  affirm- 
ing himfelf  to  be  the  perfon  will  not  excufe  them  in  falfe  im- 
pnfortmentf  as  has  been  held  on  the  executing  a  capias.  Hard. 
323.  Fafch.  15  Car.  2.  Thurbane's  Cafe. 

[For  more  of  ipjrrfiDnarinri:  in  general,  fee  Cf>eatjJ,  ^(neff, 

^nd  ether  proper  Titles.] 


i^titlonji 
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Petitions  in  Cl^ancetf . 


(A)  What  it  is,  to  whom  they  muft  be,   and  /W 
what  CafeSy  and  how  it  may  be  granted. 

S.  p.  Curf.    I .  T  T  is  a  pcrfon's  requeft  in  writing  direfled  to  the  Lord  Chan« 
Cwic.  420.       X  ccllor  or  Mafter  of  the  Rolls,  flicwing  fome  matter.or  caufe 

whereupon  he  prays  fomewhat  to  be  granted  or  done  for  him. 

P.  R.  C.  269. 
S.  p.  Ciirf.  2.  Moft  things  which  may  be  nunfd  for  ofanirfe^  may  be  pe- 
Sor/br/i-  ^^^^0^'^  for ;  as  a  commiflion  to  anfwer,  or  plead,  and  demur  j 
V9wr ;  u  to  for  the  Lord  Chancellor's  letter  to  a  Nobleman  to  appear  and  anfwer 
have  time  a  bill  &c,  that  the  caufe  may  be  beard  ;  for  a  rehearing  \  for  an 
Znfw^inri  ^PP^^^  ^c.  or  to  have  a  miftake  amended  in  a  caption  &c.  P.  R* 

for  pw^/ica-    C.  atfp. 

thn :  to 

hajleii  jnnitrg  in  commtffmt  &c.     for  paying  moiuy.     P.  R.  C.  169.  ■   S.  P.  Curf.  Cane. 

411. To  have  a  bjtrdjhip  removtd\  as  that  proctfi  of  contempt  may  be  fiay^d^  and  that 

the  defendant  may  bavs  a  cc>py  cj  /he  biH,  where  there  being  many  detendancs,  who  employ  feve- 
ral  clerks,  the  clerk  of  one  of  the  defendants  cannot  get  him  a  copy  of  it,  whereby  procefs  of  con* 

tempt  istiTuedout  ajrainfthim  for  not  anfwering.     P.  R.  C.  169. S.  P.  Curf.  Cane.  421.— 

And  in  many  other  the  like  cafes  petitions  in  Chancery  are  ufually  preferred* /WiySr^imr/  to  the  biil 
filed.  But  in  fome  cafes  a  petition  may  be  prteedent  to  the  fttit&c.  \  as  for  a  perfon  10  be  admitted 
in  forlba  pauperis,  or  to  be  aflign'd  a  guardian  &c.     ibid. 

S.  P.  Curf.       3,  Sometimes  it  is  upon  a  collateral  matter  only,  as  it  has  re- 

Canc.  421.  lation  to  fome  precedent  fuit,  or  to  an  officer  of  the  Court,  as 

to  have  a  clerk  or  foHcitor's  bill  taxed,  or  to  oblige  him  to  deliver 

up  papers.     P.  R.  C.  270. 

s.  P.  Cuif.      4.  The  Mafter  of  the  Rolls  is  not  to  be  petitioned  for  rf- 

Canc.  421.  /tarings,  but  the  Chancellor ;  alfo  the  Chancellor  only  is  to  be 

petitioned  touching  pleas,  demurrers  or  exceptions,  or  touching 

decrees  or  fpecial  orders  made  before  the  Chancellor.     In  moft 

other  cafes  of  petition,  the  Mafter  of  the  Rolls  may  be  applied 

to.    P.  R.  C.  270. 


[  338  ]  (B)     fVhat  way  be  done  upon  a  Petition  without 

a  Bill. 

I.  XX7HERE  the  King  has  a  right  as  pater  pat  ria  to  inie  care 

^^    of  his  fubjeBs,  as  in  cafes  of  charities,  ideots,  lunaticks 

and  infants  ;  this  is  delegated  to,  and  falls  under  the  diredlion 

Q)f  the  Court  of  Chancery^  which  in  confcquence  thereof  hath 

ttfed. 


I^ttitiom  in  Cbancett-  33S 

rx(eA,  upon  petition  onlv,  without  any  bill  or  decree,  to  make 
orders  touching  the  determination  of  fuch  right.  Vide  a 
Wms*s  Rep.  1 1 8.  i  lo. 

a.  Rigit  of  guardianjbip  was  determined  on  petition  againft  *  April 
the  mother,  ihe  being  a  papift;  and   upon  an    appeal  from  i^e^ft^f** 
Chancery  to  the  *  Houfe  of  Lords,  they  determined  the  right  «  ttjtmmm^ 
againft  the  mother,  and  no  objedlion  was  made  as  to  the  t^jygyar^ 
determining  it  on  petition  only.    Per  Lords  Commiflioners.  t^^^^^ 
2  Wms'sRep.  120.  cites  18  March  1718.  Lord  Teynham  and  having  « 
Barret's  Cafe.  p.^n  i«gal 

right  upon 
the  words  of  the  will,  and  the  whole  c^iic  arifing  thereon,'  there  can  he  no  need  of  a  bill  ia  equity,  «to 
fnrf*  of  either  fide  ttre  retfulfite^  or  can  avail ;  and  therefore  the  matter  it  properly  determinable 
upon  a  petition  without  a  bill,    a  Wms'a  Rep.  I20»    Per  Lords  Commiffiooen.    Hill.  1722.  in 
Cafe  of  Eyre  v.  Lady  Shaftsbury. 

3.  No  former  order  made  in  Court  is  to  be  altered^  croffid^  or  *•  P.  CurC 
explained  upon  any  petition,  ^ut  fuch  orders  may  he  ovXj  Jiafd  |^!*23u*'* 
upon  it  for  a  fmall  time,  till  the  matter  may  be  moved  in 

Court.    P.  R.  C.  270. 

4.  No  ccmmijfioners  for  examination  of  witncfles  fliall  be  dtf-  ^  P*  C"«^» 
charged^  nor  (hall  any  examinations  or  depofitions  of  witneffcs  be    *°*"  ***' 
fupprcjfed  upon  petitions,  unlefs  the  matter  be  firft  referred, 

and  certificate  had  thereupon.     P.  R.  C.  270. 

5.  No  fequejlration^    dlfmijfion^    retainer   upon   difmiflion,   or  S.  P.  Curf. 
final  order  is  granted  on  petition.     P.  R.  C.  273.  Sl^^A  * 

comm'ttkeMf  of  any  peribn  taken  vpon  frwefs  i,f  cMtempt  to  be  J'/cbarged^  but  upon  hearing  th« 
advcrfe  party,  his  attorney  or  clerk,  towsnls  rht  caufc.  P.  R.  C.  z;^. S.  P.  Curf.  Cane.  422. 

(C)     What  is  to  be  done  fn  cafe  an  Order  is  made 

upon  the  Petition. 

I.  pEtitions  are  delivered  cut  of  Courts  and  if  it  be  for  a  matter  ^-  P-  Curf. 
^    ofcourfe^  as  to  be  admitted  in  *  forma  pauperis,  or  fuch  _j»Apeti- 
like,  it  is  forthivhh  granted^  and  figned.     If  it  be  for  any  thing  tion  (even 
which  requires  examination^  or  that  the  adverfe  party  be  heard,  to  be  admit- 
then  it  is  commonly  ordered,  that  all  parties  attend  the  next  day  ^^J^Jf^^ 
of  petitions  J  or  general  feal ;  at  which  day  the  matter  is  debated,  muitnowbe 
and  ordered  as  the  Court  fees  caufe.     Affidavits  are  in  fuch  *f  ^^«^f' 
cafe  often  ncceflarv  to  inform  tlie  Court  how  matters  ftand  on  -^'I'f*-^,. 
each  fide.     P.  R.  6.271.  pTc^ 

S.  p.  Curf.  Cane.  42  ?. 

2.  If  there  be  occafion  to  petition  out  of  term  and  general  feats  ^  P-  Curf. 
too,  and  the  matter  is  of  confequence^  and  requires  difpatch,  a  *^'  ^*** 
petition  may  be  dtrlivercd,  and  the  parties  will  be  ordered  ta 

attend  the  Ld.  Chancellor  or  Mailer  of  the  Rolls,  .at  a  time 
therein  appointed,  and  have  iuftice  done  tliein ;  for  this  Court 
IS  always  open.     P.  R.  C.  271. 

3.  An  rder  upon  a  petition  y^r  attendipfg  aiid  hearing  the-s.  p.  Corr. 
matter,  mr/JJ  ^^  drawn  up,  paft,  and  fnvedj  as  ether  orders;  C»nc.  4:2. 

and 


538 1  i^tiiiiont  tn  €ftmttiiti  ice. 

iiifd  a  copy  of  the  petition  is  sJfo  to  be  delivered  to  the  partjr 
ferved.     P.  R.  C  271.  , 

C   339   1       4«  In  1647,  ^^^^^  ^^^  ^^  order  made,  that  110  o^erJbouU 
CutQ^Ai     ^^  *  -fubpaena,  attachment,  or  other^rm:^,   mr  proceed  or 
*    •      admit  of  any  proceedings  in  any  caufe  depending  in  this  Court 
upon  a  petition  figned  by  the  Lords  Commimonersi  or  the 
Mailer  of  the  Rolls,  until  the  petition  were  firA  filed  with  the. 
regiftef^   and  an  order,  drawii,   and  entered  thereupon.    All 
procefs  and  proceedings  otherwife  ifliied^   and  had  uiereupon^ 
fhould  be  null  and  voia^  and  not  bind  the  adverfe  party,    r.  R« 
C.  272. 
$.1*.  Curf.       J,  In  1687,  *'  ^^^  ordered,  that  tio  order  made  iipon  anype-^ 
«nc.423.    ^^^^^^  (unlefs  the  fame  be  by  way  of  fumnums)  Jhould  be  of  any 
effeB  to  ground  fubpanas  or  other  procefs  upon^  unlefs  within 
thi^te  dsi^s  in  Term  time,  or  a  week  in  the  Vacation,  after  the 
fame  (hould  be  granted,  an  order  were  drawn,  and   entered  up 
with  the  repfier^  on  fuch  petition,  to  the  end  no  perfon  migbt 
be  furprifed  wiA  an^  private  order.    P.  R.  C.  272. 
S.  P.  Curf.      .  6.  Nq  injunEHon  for  ftay  offuits  at  law  (hall  be  granted,  re- 
Caoc  411.  vived,  diflblved  or  ffayed,  upon  petition  j  n^r  ihalT  an  injunc- 
tion of  any  other  nature  pafs  by  order .  upon  petition,  without 
notice,  and  a  copy  6i  the  petitionary  given  the  other  fide.     The 
petition  to  be  med  with  the  regifter,  and  the  Or^r  enteredtr' 
P.  R.  C.  272. 
$4^.  Cttif.       7.  Said  in  Court,  where  ^matter  comes  in  bypetitiorit  and  thf 
Cine.  421.  other  fide  ^6vlA  difcharge  the/order,  or  have  any  thifig  relating 
to  the  matter,  he  ought  regularly  to  A6  it  by  petittoh ;  tho'  the 
Court  fometimes  will  grant  it  upon  motion;    P.  R.  C.  273. 

[Fox  more  of  ^ttXtltXiS  in  Cfiancerj  in  general,  fee  T^ttU 

tton,  ana  ^onfittrand  be  SDroic  at  Title  ^reroffarlbe, 

and  other  proper  Titles.] 


r 
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f>Witimii  anD  ^Krgcond^. 


(A)  Phyficiam  aftd  Surgeons  of  London  ktorporattd: 

H0W4     And  their  Power. 

> 

U,"^  H.  8.  cap.  T7  Na^$,That  mperfon  within  the  c:tj  of  London^ 
ji.fjLf  *^  4r  feven  miUs  thereof^  fball  praSlife  as  a  fb^ 


fician  wr  furgeon^  unlejs  he  befirft  examined^  approved  and  admitfed 
by  the  Bj/hop  9f  London  ^  or  the  Dean  of  St,  PauPs^  qffijled  by  four 
Dofiors  of  phyftclty  and  for  furgery  by  four  expert  perfons  in  that 
faculty y  on  pain  of  ^L  one  moiety  to  the  Crown y  and  the  other  to 
him  that  ivillfuefor  the  fame, 

S.  2.  J^nd  no  perfon  beyond  the  faid  city  and  precinB  of  feven 
miles y  unlefs  approvd  as  aforefaid^  fhall  praBife  phyftch  or  furgery 
in  any  diocefe  within  this  reaim^  except  he  be  firjl  approved  by  the 
hifhob  of  the  diocefe ^  and  in  the  bi/bcp's  abfence,  by  his  vicar^general^ 
aliped  by  fuch  expert  perfons  in  the  faid  faculties  as  they  fijall  call 
for  that  purpofcy  and  give  their  letters  teflimonial  to^  upon  the  like 
paiuy  to  be  levied  and  employed  as  aforefaid. 

S.  3.  Provided  that  this  a8  be  not  prejudicial  to  the  Univerfitics 
of  Oxford  or  Cambridge ^  or  to  any  priviltge  granted  them, 

2,  By  5  H.  8.  cap.  6.  Surgeons  of  London  are  difcharged  of 
ferving  as  confableSy  watchy  and  all  manner  of  offices  bearing  any 

artnoury  and  alfo  of  all  inquejls  and  juries  within  the  city.  And 
this  acf  is  declared  to  extend  to  all  barberfurgeons  admitted  and 
approved  according  to  the  abovefaid  ail  of\  H.  li. 

3.  Bjr  14  £5*  15  H,  8.  cap,  5.  f  2.  "The  King*s  Charter  for  the  [    340   ] 
Incorporation  of  the  College  of  Pbyficians  in  London  (bearing  date 

the  lyh  of  September  in  the  loth  year  of  his  reign  J  is  conformed ; 
theftibftance  whereof  is  as  follows  : 

A  perpetual  College  of  Phyftcians  is  granted  and  ereBed  in  Lon^  Inana^ioi 
dony  and  within  feven  miles  compafs  of  the  famcy   and  (ball  alfo  ^^^^  JJJJ' 
have  perpetual  fucceff  on y  a  common  foal y  and  ability  to  purchafe  lands  Jhe  defend- 
not  exceeding  1 2/.  per  annum.     They  may  fue  and  be  fuedy  make  ants  juftifte4. 
ordinances  for  the  good  government  of  the  College^  and  of  all  others  ^^l^^^^^ 
thatpraBtfe  phyftck  within  the  faid  limits  ;  neither,  foall  any  praBife  ring  forth, 
phyftck  within  that  circuity  unlefs  approved  under  the  foal  of  that  That  the 
CollegCy  in  pain  of  ^L  to  be  divided  between  the  King  and  tie  fame  ^**2'lS 
College  \  likewife  four  phyftcians  foall  be  yearly  chofen  to  fupervife  phyficknot 
the  refoy  as  alfo  their  medicines  and  recelptSy  fo  that  fuch  as  ffffepd  being  ad- 
may  be  punifoed  with  fines y  amerciaments y  imprifonmenty  or  other  y^^^^^^g, 
due  means,     Lafolyy  Phyftcians  Jkall  not  be  put  upon   inquefos  in  examined, 
London  or  elfowhere  ;  howbeity  thefe  letters  patents  foall  not  be  pre-  he  was 
jiJicial  to  the  city  of  Londorty  nor  the  liberties  thereof  fXtent' 

and  forbid  to  pra^ife.  but  notwithftaoding  fuch  prohibition,  he  afterwards  pradtis'd  for  a  month  • 
or  more,  whereupon  they  amerc'd  him  5I.  to  be  paid  to  them  at  their  next  auembly  Sec.  and  like- 
wife  injoin'd  him  to  forbear  pra^ifing  any  more  luitil  he  be  found  fuflicient  &c.  under  pain  of  imt 
prifonmenl.     That  he  continuing  ftiil  to  pra^ife  was  further  fia'd  and  orderM  to  be  committed. 
That  being  queftton'df  if  he  would  fubmit  Cothe  faid  College?  he  replied*  that  he  had  praftis'd  an4 
would  pradifc  without  leave  of  the  College,  and  denied  that  by  the  ftatute  they  had  any  authoriry 
over  him,  as  having  taken  his  degree  of  Oodorof  Phyfick  vkithin  the  uniyeriity  regularly,  and  fa 
thought  himfelf  prote<fled  by  th^t  claule  in  the  ad ;  whereupon  the  Cenfore  (defend^ts)  order'4 
him  to  prifoQ,  which  was  executed  accordingly,  and  for  thia  imprifonment  thi;  a^io»i  was  brought. 
In  this  cafe  Daniel  J.  thought  a  dodor  of  phyfick  of  either  univerfiry  was  no:  within  the  body  of 
the  aft ;  but  fuppofe  him  to  be  within  the  body,  yet  he  wa«  excepted  by  the  la(\  clauf^*     But 
Warburton  J.  e  contra  upon  both  points.     Coke  Ch.  J.  faid  nothing  as  to  either  of  thefe  points^ 
becaufe  all  three  (and  who  were  all  the  Judges  prefent}  agrecdf  that  this  aftion  wai  cleariy  main- 
tainable for  two  other  points  ;  and  they  refjlved,   i.  That  the  dnjwt  bad  no  fWftr  to  iommit  tht 
•flalHtijf  for  ar.y  of  the  raufrs  meftiiomd  in  the  bar.     Becaule  the  faid  ciauje^  ^hieb  givf*  ponver 
\o  the  faid  Cenforft  to^fiiit  and  imprjfin^  doe»  not  exttnd  to  tbtftud  cli^yfe,  vis.  T!^bat  none  in  the Ja id 
€!ty  &c,  exenife  tbe  faid  faculty  &c,  which  prohibita  every  one  from  pradtifing  phyfick  in  London 
Ac.  without  licence  of  the  Preh4ent  and  College  ;  but  extends  only  to  funijb  tbofe  wbo  fraSlfe  in 
^^doxf  fro  de/iSiifuii  it^  non  btnt  exejuendg,  faciendo  Gf  utendofaeuttate  medi^inetf  fu  that  their 
*Vpt.  XVI,  £e  power 
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pdwcr  is  limited  to  the  ill  aod  not  tq  the  good  ufe  and  pnd^ice.-^.  Admitting  that  the  cenfon  ha4 
power,  yet  they  have  not  purfuM  i|  i.  Becaufe  fhf  ctnjor*  atom  i>avef9%uer  to  Jbu  mmdimfrlfom^ 
Vfhereas  here  the  ffffidrnt  and  ctnfwi  imp^t^d  this  JSne  «/*  s/*  %•  The  plaintiff  was  fmmmimtd  f 
spptmr  ^fore  the  frefident  and  rrir/cri,  and  for  not  appearing  was  fined  ^1.  whereas  the  prefident 
had  no  authority.  4.  yhtjitm  ififoVd  by  them  by  virtue  oj  this  aS  be/oug  ra  tife  iCing%  )p4  1^ 
to  tbemt  and  yet  the  fine  is  Umhed  to  bo  paid  to  tbtmfeives  &€.  and  for  nonpayment  hare  impru 
ibncd  him.  5^  T\icy  oMfibt  to  have  ccmmi tied  tbe  piattitiff  immediately^  tho'  no  time  be  limitdl 
in  this  *€t.  6.  Their  proceedings  ought  not  to  be  by  pa'rolt  inafmuch  as  their  authority  is  hf 
patent  and  ack  of  parliameot,  and  efpecially  it  being  to  fine  and  imprifon.  7.  The  ad  giving  « 
power  to  imprifon  until  he  be  deliver td  by  the  preSdent  and  een fort  ox  tbeirfnccejforsjhail  be  tak^t 
JtriBly^  orotherwife  the  liherty  of  the  fuSjea  »  at  their  pleafuie.  And  this  is  well  proved  by 
A  judgment  in  parliament  in  the  fame  cafe  ;  for  when  thiS  a^t  of  14  H.  8  had  given  the  cenfotg 
power  to  tmprifon»  yet  it  was  taken  fo  litcrallyt  that  the  gaoler  was  not  bound  tv  receive  fueh  at 
Chey  ibould  commit  to  him,  becau/e  they  had  authority  to  imprifon  tvithcut  any  Court;  a-d  therwm 
eipom  ihejtahite  i  Mar.  cap.  q.  ^vts  made  to  compel  the  gaoter  to  recefve  them  undo  a  penalty*  an4 
yet  none  can  commit  to  prifon  unlefs  the  gaoler  receives  him;  but  the  14  H.  8.  was  taken  fo 
literally  that  no  necefiary  incident  was  implied.  And  it  being  obje^ed  that  1  Ma^.  cap.  9  had 
enlarged  the  power  of  the  cenfon,  as  appeared  by  the  words  of  the  a£t,  it  was  dearly  refolv'df 
Chat  //  doti  not  enlarge  their  power  to  fine  and  imprifon  for  any  maltet  not  within  the  t±  H.  S.  '^ 
mfordt  of  the  aff  of  Slueen  Maty  beings  f  according  to  the  tenor  and  meaning  of  thefaid  aB);  and 
further  ffiall  commit  any  offender  tic.  for  his  6fr.  offence  or  difobedience  contrary  to  any  article  or 
elmufe  contained  in  thefaid  grant  or  a^,  to  any  wardt  gaol  ^c.)  And  in  this  cafe  it  does  not 
appear  by  the  recordi  that  the  plaintiff  has  done  any  thing  contrarv  to  any  article  or  claufe  within 
the  grant  or  ad  of  14  H.  8.  And  for  the  two  laft  points  judgment  was  given  for  the  plaintiffi  na^9 
confradiceme  as  to  them.     8  Rrp.  107.  to  121.  Jyiich.  6  Jac.  Dr.  Bonham's  Cafe. 

Ld.  Ch- J.  Cokci  in  the  conclufion  of  his  argument,  obferves  th^Ce f even  rulee  fir  (^  better 
direOion  ^  the  prefident  and  commonalty  of  the  faid  CJlege  for  the  futuie.  \.  l^hat  none  can  b€ 
puni(h*d  for  fradiiing  phyfick  within  London,  but  by  forfeiture  of  ci.  a  mo^th,  which  is  to  V^L 
recovered  by  law.  adly.  If  any  pradifc  phylick  there  for  lefstiqie  than  a  month,  that  he  ihaU 
forfeit  nothing.  3dly,  If  any  perfen  prohibited  by  the  ilatuie  oifend  in  non  bene  exequendo  ^c« 
they  may  punilh  him  according  to  the  ftatute  wiihin  the  month.  4thly,  Thofe  whom  they  coofk* 
mitto  priton  by  the  ftatute  ought  to  be  committed  immediately.  5thly,  The  fines  which  they 
aifcfs  according  to  the  ftatute  belong  to  the  Kins.  6thly,  They  cannot  impofe  fine  or  imprifoiw 
ment  without  making  a  record  thereof,  vthly.  The  caufe  for  whicli  they  impofe  a  fine  and  im- 
prifonment  ought  to  be  ceruin ;  for  this  is  ^  traverfable  ;  for  tho*  they  have  letters  patents  and  as 

[^..  -1  ad  of  parliament,  yet  inafmuch  as  the  party  grieved  has  no  other  remedy,  neither 
•5^  -^  by  )»rit  of  error  or  otberwife,  an^  they  are  not  made  Judges,  nor  a  Court  |ivcn  to 
them,  but  haye  authority  only  to  do  it,  the  caufe  of  their  commitment  is  traverfabiC  in  adion 
of  falfe  imprifonment  bioughtagainft  them.     8  Rep.  120.  b.  izi.  a.  in  Dr.  Bonham's  Ca^ 

*  Holt  Ch.  J.  \t\  delivering  the  opinion  of  the  Court,  faid,  that  notwichftanding  th«  opinion  ia 
^DociOK  BoKHi^»|'s  Cafe,  the  charge  of  male  adminiflratipn  of  phyfick  is  not  traverfable,  anj} 
that  my  Ld.  Coke's  opinion  in  that  cafe  was  but  obiter,  and  no  judicial  opinion:  befides  that  he 
fccmed  to  h4ve  bern  under  fome  tranfporr,  becaufe  Do^or  Honham  was  a  graduate  at  Cambridge^ 
his  own  mother  uoiyeiliiy.  And  he  himfelt' after  in  tl.e  f<ime  cafe  fays,  that  if  the  cenfors  <k> 
copvid  a  man  fur  fuch  olVcnc^,  they  ought  to  make  a  record  of  it ;  and  that  they  cannot  daunleia 
they  are  JuJges  of  Record;  and  then  we  fiV,  their  proceedings  are  untraverfable,  and  they  un« 
punifliablc  for  uhat  they  do  is  Judges,  u  Mod.  318,  389.  pafch.  li  W.  3.  in  Cafe  ofDr* 
Crcnvilie  v.  ibe  CoJIegeof  Fhyucians. 

In  an  adion  for  pradiiing  phyfick  within  7  miles  of  London  without  licence,  the  cafe  upon  ^ 
fpc'cial  verdid  was,  that  (he  defendapt,  being  an  apttttcary  by  trade,  was  fent  toby  J.  S.  then  fick 
of  a  certain  didemper ;  and  he  luviag  ken,  and  be«ng  info'rn.cd  of  the  faid  dilVemper,  did,  withott^ 
prtfeription  or  zdw'ic^  of  u  iJoB^r,  and  %ii/hct.'t  a/y  fte  lor  sd vice,  compound  ^iAfend  the  faid 


tbisfatme  cti*ffis*  >  ft,  Ui  fudging  of  the  difeofe  and  its  nature,  conltitution  of  the  patient,  and 
.  xnaoy  oihcr  circnmftances.  idly.  In  judgint  o/*  the  fitteft  and propercff  remedy  for  the  difeaf(f« 
And  3dly,  Jn  direfling  and  ordering  the  applieaikn  of  the  remedy  to  the  difeafed.  .^nd  that  th« 
proper  bufincfs  of  an  Aporhecaty  is  to  make  and  compound,  or  prepare  the  prefcnptions  of  ihie 
potior  p«irfuant  10  hi%diredicn«.  It  was  alfo  agiecd.  chat  the  defendant's  taking  upon  himfclf  to 
fci^d  ph>1)ck  to  a  patient  as  proper  for  his  difiemper  without  taking  aught  hr  his  pains,  is  plaiolf 
•  a  I  ikiijg  upon  hirr.felf  to  judge  of  the  difeafe,  and  fimefsof  remedy,  as  alfo  the  executive  or  dired* 
sng  part.  £t  tvt.  Cur.  Piaintifi'  had  judgment.  .  Note,  This  judgment  was  revcrfed  in  Donia 
i^roccium.     6  Med.  4|4*  MicD.  a  Ann.  B.  R.  College  of  i'h)ficians  v.  Kofe* 

Tierejbali  he  ei^ht  of  the  College  called  ElcHSy  who  from  arwmg^ 
ihevifeives  [hall  yearly  cbufe  a  prefident :  and  as  any  of  the  electf 

fail 
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fM  (hy  death  or  otberv)ife)  others  Jhall  ie  ebofen  in  their  placet  by 
thefurvivors  of  the  fame  elects,   * 

S.  3.  None  fhall  praSife  phy/ich  in  the  country  without  a  tefll*  One  that  hat 
tmonial  of  his  fufficiency  from  the  prejident,  and  three  of  the  eleBs  of  4*  ™  ^f 
the  fame  college^  unlefs  be  be  a  graduate  in  one  of  the  univerfities^         VoUtor  of 

Phyfick  in 
either  of  the  univerfities  may  not  pn^tfe  in  London,  an4  within  7  miles  of  the  Cime,  without  a 
licence  from  the  College  of  Phyficiant ;  per  Cur.  clearly,  and  that  by  reafon  of  the  charter  of 
incorporation,  confirmed  by  14  &  15  H.  8.  cap.  5.  penn'd  in  very  ftrong  and  negative  wordt.  As 
to  the  teftimoniaU  granted  hy  the  mxiverfitUt  mfom  a  perfon't  taAiHg  the  DoQor**  degrte^  tho 
Court  was  of  opinion,  that  thefe  might  bav€  the  nature  y  «  recotumeHdutioM^  and  give  a  man  a  fair 
reputation,  but  conferred  no  right  \  and  '-onf^quendy  all  thofc  ftatutea  which  have  confirmed  thtt 
privileges  of  the  univerfitics  could  revive  or  contirm  nothing  but  the  reputation  that  this  teftimo- 
nial  might  give  fuch  graduates.  And  as  to  the  lall  claufeo(  this  ftatute,  Tbmt  nmefitaUprnQifi  in  the 
eeuntty  wthoatt  a  licence  from  the  p^dent  and  3  elc&,  unlefi  be  hen  gradunte  of  one  of  the  univer* 
fities ;  it  vvasfaid,  that  all  the  inference  from  that  would  be,  that  poifihly  two  lieencetmay  he  ne» 
.cejfarynubere  n  ffrfem  ie  not  a  graduate.  In  the  Cafe  of  Doctor  Lev  tTT,  Lord  Ch.  I.  Holt  did 
not  think  this  a  queAion  worth  being  found  fpecially.  The  College  of  Phyficians  without  doubt 
are  mwre  competent  judges  of  the  qualifications  of  a  phyfician  than  the  nniverfoiet ;  and  there  may  be 
many  good  reafons  for  taking  a  particular  care  of  thofe  ihat  pra^ife  phyfick  in  JCbndon*  AdJ3rnatiur« 
10  Mod.  353,  354.  Hill.  3.  Geo.  i.  B.  R.  College  of  Phyficians  v.  Doctor  Weft. 

4.  32 /f,  8.  cap*  40./   I.  ena£td,   That  all  members  of  the 

College  of  Pby/icians  in   London^  Jhall  be  difcharged  of  keeping 

nvatch  or  ward  in  the  faid  city  and  juburbs  thereof  \  nor  fball  any 

of  them  be  ebofen  conjlable  or  other  officer  within  the  faid  city  or 

Jfuhurbs^  and  everjfuch  eUBion  fball  be  void* 

S»  2.  jind  it  fball  be  lawful  for  the  Preftdent  and  Fellows  of  the 
faid  College f  yearly  to  cbufe  four  of  their  number ^  who  fball  have 
power  i  after  they  are  fworn^  to  enter  the  boufe  of  any  apothecary  in 
the  faid  city^  tofearch  and  view  his  wares  and  drugSj  and  fuch  as 
they  Jhall  find  defective  and  corrupted^  having  called  to  their  affift'* 
ance  the  wardens  of  the  myfiery  of  apothecaries^  or  one  if  them, 
Jhall  catife  to  be  burnt  or  otherwife  deftroyed.     And  every  apothecary 
that  fball  deny  the  faid  four  Phyficians  entrance  into  bis  boufe  ^c^ 
to  fearch  ana  try  bis  dn4gSy  Jhall  forfeit  5/.  one  half  to  the  King^ 
and  the  other  to  him  that  will  fue  for  the  fame ;  and  every  of  the  r   j^j   1 
faid  perfons  fo  ebofen^  rrf^ifi'^g  to  be  fworn^  or  to  make  the  faid  *  Cay^a  A- 
fearch  once  in  a  year^  having  no  lavful  impediment^  fball  forfeit  W^gmcnt 

^  each. 

5.  3.  And  every  member  of  the  College  of  Pbyftcians  is  hereby 

autborfed  'to  pra^ife  fnrgery  in  London^  or  elfewbere  within  tbe 
realm, 

5.  32  H.  S.  cap.  42.  /  I.  ena£is.  That  the  barbers  and 
furgeons  of  London  are  by  this  a£t  united  and  made  one  body  cor-^ 
parate^  called  by  the  name  of  Matters  and  Govcrnours  of  the 
Myilery  and  Commonalty  of  Barbers  and  Surgeons  of  London  ^ 
and  all  members  of  tbe  faid  company  ^  who  Jhall  be  admitted  to  prac^ 
tiff  furgery,  fball  be  exempted  from  bei^ring  of  armour^  and  from 
being  put  upon  watches  or  inqtie/ls :  and  tbe  faid  company  y  and  their 
fuccefforsy  Jhall  have  tbe  overjigbt  and  correBion^  as  well  of  freemen 
as  foreigners y  for  f  tub  offences  as  they  fball  commit  againjl-  the  good 
order  of  barbery  and  furgery^  as  heretofore  among  tbe  faid  mjfierf 
etnd  company  of  barbers  of  London  bath  been  acctjtomed. 
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S.  2.  utfi4  ^^^  fi^^  company  of  barber-furgeofu  fiall  bavi  Jrtt 
Kbertf  yearly^  to  take  four  perjons  condemned  for  jtlony^  fir  ana^ 
tomies  yearly* 

iS.  j.  And  no  barber  in  London^  or  within  one  mile  thermf^ 
ftall  praSife  furgery^  letting  of  bloody  or  any  other  thing  relating 
thereto^  except  draiuing  of  teeth  ;  nor  Jhall  any  perfqn  fvbo  praHifes 
furgery  within  thofe  limit j,  excrcije  the  craft  of  a  barbery  and  all 
perjhns  praHi/ing  furgery  in  London,  or  within  one  mile  thereof^ 
Jhall  have  an  open  Jign  in  the  flreet  where  they  dwell,  that  all  peo^ 
pie  may  know  where  to  refort  to  them. 

S.  4.  And  no  perfon  Joall  have  or  keep  a  barber^ sjbop  in  London^ 
unlefs  he  be  a  freeman* 

o.  5.  And  there  Jhall  be  chofen  yearly  four  Majlers  for  the  faid 
company,  of  which  two  Jhall  be  expert  in  furgery,  and  toe  other  two 
in  barbery,  who  fhall  have  po^oer  to  punijh  and  correB  all  defaults 
in  thejaid  company  j  and  every  perf on  who  fhall  offend  in  any  of  the 
articles  aforefaid,  Jhall  forfeit  5/.  for  every  month  he  Jhall fo  offend^ 
one  moiety  to  the  King,  and  the  other  to  him  that  will  fue  for  the 
fame* 

S.  6.  Provided  that  the  faid  barbers  and  furgeons  fhall  pay,  fcot 
and  lot,  and  other  charges  as  formerly, 

S.  7.  Provided  it  Jhall  be  lawful   ^or  any  per/on,   not  being  4 
barber  or  Jurgeon,  to  retain  iif  his  hotfe  m  a  firvant,  a  barber  or- 
furgeon,  who  may  exercife  his  art  in  bit  mafie/s  hqufe,  or  ejjij 
v}here,  by  his  licence^ 

fi-  34  ^  35  -f •  8.  cap*  8./  3.  enafis,  That  it  fhall  be  lawful 

for  any  of  the  Kin^s  fubjeBs,  having  knowledge  and  experience  in 

the  nature  of  herbs,  roots,   and  waters,  or  applying  the  fame  tti 

praBice,  to  minifier  to  any  oufward  fore,  wound,  impo/Untmatkn, 

outward  fuietling  or  dijeafe,   any  herbs,    ointments,   baths,    and 

plaifers,  according  to  their  JkiH\  and  alfq  drinks  for  tbejhne  and 

Jirangury,  or  agues,  without  incurring  any  pain  by  the  fasd  flaieUo^ 

^3  H*    JJ.'  cap*  1 1. 

S^^ftaJlftt         7-  By  I  Mar*  cap*  9. /!  1.  4,  fbe  abovefaid  oB  of  14  H.  S. 

14*H.  8.       ^^'  S'J^  iffcorforating  the  Phypcians  of  London  is  confirmed  i  and 

cap  5.  by     it  is  enaffed,  that  whoever  /hall  be  committed  to  prifon  by  the  Prefix 

u^PrtfidtJIi  ^^^  ^f  ^^  fi"^  corporation,  or  fucb  as  fhall  be  eleBed  yearly,  pr 

oftheCoU   the  correElicn  of  offenders,  to  any  prifon  within  the  faid  city  or 

\tt  of  Phy-  precinct,  except  the  Tower  of  London,  the  keeper  if  fucb  prifcns 

S^DdOT^od-/*^^'  r<r«w  in  cufody  fucb  offenders,  as  fhall  be  fo  committed, 

of  the  Cor-'  without  bail  or  mainprife,  until  fucb  offender  fhall  be  Sfcbarged  by 

poration  of    the  Prefident  and  fucb  perfons  as  fhall  by  thejaid  College  be  tbere^ 

th2^"for     ^^^^  authorifed,  upon  pain  fbatfuch  keeper  Jhall  forfeit  double  the 

thAUhe  °d*e-  fi"^  that  fuch  offender  Pall  he  ajfeffed  to  pay,  fo  that  the  faid  fine  do 

lienda.itufed  not  at  any  one  time  exceed  the  fum  of  tol*  one  moiety  whereof  fhall 

^y  ^'^f-^    ^^  '^  ^^'  ^^^^"i  ^^  ^^  ^^  ^  '^  J^^  Prefident  and  College* 

Loodon  without  licmce  from  the  Collcye  tiierct  agiinft  the  (b^Jte  and  their  charter ;  for  which 
r  ^40  1  he  demaiiUed  5I.  for  every  month,'  being  the  penally  given  by  the  ftatute;  fhc^#- 
fondant  fUitded  the  ftatute  34  f/.  8.  which  caablca  every  one  to  pra^ife  phyfick  or 
fur'^cy*  beu^Uiitul  thercint  obtWithAaiidiiic  any  a^  to  the  contrary.  'V^ifLximiffrrpiitt  mwd 
Jlttvs  tit  jiutmty  I  Mur,  cap,  9.  which  confirms  their  charter,  and  every  article  thereof'  to  ftaod 
io  loroe ;  any  ad,  lUtute,  Uw»  or  cnfboi  Id  the  coatrary  QOtwitfaftiudiqg.   licicupoa  the  dffimdant 

"     /  '  dtmmrredi 
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4immrei\  t/«  Brcawfe  tkft  general  cUwfe  /«  /j(/i  Aiw  ^0/<&  Mf  rejUrsIn  the  Jtahite  o/j^  H.  8. 
atfly,  That  this  picjiline  is  a  depiiture  :  for  it  ought  to  Have  been  (hewn  before.  It  was  argued 
for  the  plaintiff,  itt,  7m  tAe  affa/j^  H.  %.  i$  repeated  iy  the  i  Mar,  ^uoai  the  CoUtge  of 
Phjriiciaas  in  l«ondon,  is  fitlly  as  if  it  had  been  by  exprefs  words  recited  and  repealed.  Por  when 
it  confirms  the  charter  of  14  H.  8.  and  appoints*  that  it«  and  every  pirt  thereof  fhall  fVand  and  be 
■vailabie,  the  ftatute  of  j^  H.  8.  cannot  Itind  with  it,  quia/f^i  fo/ieri9res  leget  friorei  amttariat 
iihrvgamt^  4  Ed.  4.  Po  I T  fe  R  *s  Casi*  Co.  i  .  fbl.  i  ^  ^.  adiy.  That  it  is  not  ady  de^rture  j  be- 
caul'c  there  ts  not  any  new  matter,  but  matter  pleaded  in  reviving  of  tlie  former  or  fortification 

thereof,  and  a  record  was  (hewn.     Mich^  10  ft  11   Elix.  betwixt  Boscelins  v where 

the  record  was  id  the  fame  manner  as  this  record  is ;  and  there  ihe  plaintiff  had  judgment : 
Wherefore  See,  and  there  being  none  on  the  defendants  part  to  argue ;  the  Court,  upon  hearing 
the  iccocds  gave  rule  that  judgment  fliould  be  entred  for  the  plaintiff^  ualelt  4ec.  Cro.  ]•  12&« 
Tria.  4  Jac.  B.  R.  Dodor  Laughtoo  t.  Cardeoer. 

5.  5,  5.  ^nd  iftbB  warden  of  the  grocers  (that  is  of  the  apothe^ 

tarie/  company)  Jball  negleB  io  go  with  the  treftdent^  or  four  ph'T' 

fcians  eleBed^  according  to  the  faid^aiwte  of'22H.S.  tofearchjor 

ffwlty  drugs  when  required fo  to  do^  that  then  the  faid  phyjicians  may 

fearch  amipumjb  thefaid  apothecaries  for  any  faulty  drugs  without 

the/aid  qffi fiance  of  the  faid  wardens  ;  and  every  perfon^  who  jhall 

rehfifttch  fearch^fiall  forfeit  10/.  And  all  jufiices  ofpeace^  mayors^ 

Jhertffs^  bailiffs^  aAd  conjlahles^  and  other  officers  within  the  faid 

city  and  precinBSi  are  required  to  afjifl  tlu  faid  pfeftdent  and  college^ 

and  all  perfons  authorifed  iy  them^  to  put  the  abovefaid  flatutes  in 

txea/tion,  upon  pain  of  incurring  a  contempt, 

8.  A  judgment  in  debt  was  obtained  upon  the  ftatute  14  H.  8.  Bnmnl. 
by  Dodor  Laughton,  Prefident  of  the  College  of  PhyGeians  in  SS,v!*mr 
London,  who  died  More  exemtion  had,  and  thereupon  thefuc-  s.  C. 
cejfor  brought  a  fcire  facias  to  have  execution  j  it  was  thereupon 
demurred,  becaufe  the  fcire  fa<:ias  ought  to  be  brought  by  the 
executor  or  adminiftrator  of  him  who  recovered,  and  not  by 

thfc  fuccelToT  s  but  upon  hearing  of  the  redord,  without  argu- 
tnent,  the  Court  held,  that  the  fucceflbr  might  well  maintain 
the  adion,  for  the  fuit  is  given  to  the  College  by  a  private 
ftatute ;  and  the  fuit  is  to  be  brought  by  the  Prefident  for  the 
time  being ;  and  he  having  recovered  in  right  of  the  corporation^  the 
law  fliall  transfer  that  duty  to  the  fucceflbr  of  him  who  re- 
covered, and  not  to  his  executors,  the  aclion  being  brought. 
For  that  he  pra^ifed  phyilck  in  London  without  licence  of  the 
College  of  Phyficians,  againft  the  ftatute  of  14  H.  8»  Where- 
fore it  was  adjudged  for  the  plaintiffl  Cro.  J.  159,  160.  Pafch. 
5  Jac.  B.  R.  Dodbor  Atkins  v.  Gardener. 

9.  An  action  bfought  in  the  name  of  the  Prefident  alone  is  not  rh"i*'^'^ 
good;  per  Coke  Ch.  J.  and  Doderidge  J.  againft  Haughton  J.  tufwertoan 
2  Bulf.  185,  186.  Hill.  II  Jac.  the  College  of  Phyficians  v.  objeftioa 
jDoaorTenant.  V'^wte 

onlj  (hoUld  bring  the  aflioh,  f^id,  that  that  had  been  fret^uently  u>ver-rurd.  2  Show.   j66.  pU 

.158.  Mich.  33  Car.  2.  B.  R.  Prefident  and  College  of  Phyficians  v —Debt  was  brought 

In  thefiameof  the  Prefidentaml  College  of  Phyficians,  on  the  ilatute  of  14  H.  8.  cap.  15.  for 
^e  penalty  of  ^1.  per  month  for  pradlilii;^  ph^'fick  in  London  without  licence  \  and  upon  demurrer 
to  the  declaration,  t|)is  eicepiion  among  odiers  was  taken,  that  the  aclion  ought  to  be  brought  in 
the  name  of  the  College  only,  or  the  Prefident  only,  the  words  of  the  patent  being,  Quod 
ipfi  per  nomina  pnrfidentis  collegii,  feu  communitatis  facultatis  mediciiue,  London,  .liould  fue 
and  be  fued.  lothb  it  was  antwerid,  that  they  are  incorporated  by  the  name  of  Prefident  and 
CoUege,  and  have  in  confequ*nce  of  that  a  power  to  Uxt  and  be  fued  by  that  name,  and  this  power 
is  not  taken  away  by  ttie  additional  affirmative  power  which  is  farther  given  to  them.  And  judg* 
seat  waagivcj)  ibr  the  pUinciflT.  iSs^k.  451.  Trin.  13  W.  ^.  B.  FL.  The  Trefident  «iidColie||e 

£e  3  %\ 


3^3 1  l^f^tUcimti  mti  ^utsmiA, 

of  Ph^jSciiDS  of  London  v.  Salmon.  The  aAion  wai  brought  by  the  name  of  frtfiitfti 

and  ColJege  tr  C^mmattify  of  the  Faculty  pf  Pbyfick  in  Lwdon^  for  praaHing  phvilck  witfaoui 
licence,  Per  <ju9d  ^ah  accrtvit  Domino  Regi  &  Dcm.  Regi/r^  &  eidem  Prgtfidfnti  ^ut  tarn  fro  CWL 
Jfgio  ef  Commttmitate  &e.  Holt  Ch.  J.  faid)  1'his  is  the  beft  way  of  declaring,  efpecially  fince 
the  penalty  ia  given  to  the  corporationi  fed  Idjornatur.  5  Mod.  327.  Hill.  8  W.  3.  Colkgc  of 
Phyncians  v.  Salmoo. 

[  344  3  10.  Debt  was  brought  upon  the  ftatutcof  14  H,  8,  c-  for 
c"b*Ui*'  pmdifing  phvfick  within  fevcn  miles  of  London  without  hccnco 
nune  of  the  &c.  The  detendant  pleaded  the  JlatuU  ofi^  H.  8.  cap.  8.  and  that 
Coll^  of  he  having  Jklll  in  the  nature  of  herbs ^  roots^  isfc*  by  Jpeculatiort 
▼ '^fiuSer*  ^^^  prance  J  applied  to  perfons  requiring  his  Jkilly  herbs  ^  oint^ 
tnents  fs^c.  to  their  fores  fife,  and  to  all  other  difeafes  in  the 
faidjlatute  mentioned^  prout  ei  bene  licuity  and  as  to  any  other 
pramce  Not  guilty:  et  de  hoc  ponit  &c.  et  hoc  paratus 
eft  vcrificare.  The  plaintiff  rf^/zV/,  and /hews  theflatute  i  Aiar,  9* 
which  confirms  the  charter  of  10  ff.  8.  and  the  flatute  14  H.  8* 
and  appoints  that  it  fball  be  tn  force  notwithjlanding  any  flatute  or 
ordinance  to  the  contrary.  Hereupon  the  quedion  was,  whetheif 
the  34  H.  8.  be  repealed  by  the  i  Mar.  9.  by  reafon  of  the 
general  words,  any  zGt  &c.  to  the  contrary  &c  ?  Richardfon 
Ch.  J.  conceived  it  was ;  but  Croke  J.  conceived,  that  the  34 
H.  8.  related  to  furgeons,  and  their  applying  outward  medicines 
to  outward  fores  and  difeafes,  and  drinks  only  for  the  ftone^ 
llratlgullion,  and  ague,  and  that  that  flatute  was  never  in- 
tended to  be  taken  away  by  i  Mar.  9.  But  to  this  point  Joneft 
and  Whitiock  J.  would  not  deliver  their  opinions  \  but  admit- 
ting the  ftatute  of  34  H.  8.  to  be  in  force,  yet  they  all 
refolvM  that  the  defendant's  plea  was  ill ;  for  in  his  pleading, 
that  he  applyM  herbs,  ointments  &c.  to  their  fores  &c.  he 
leaves  out  the  principal  luord  in  the  ftatute,  vi2.  {externis)  and 
does  nctjbew  that  he  miniflred  potions  for  the  flone^  flrangullion^ 
or  iigitCy  tis  the  ftatute  appoints  to  thefe  three  difeafes  only  and 
}io  othef ,  fo  that  by  this  plea  his  potions  might  be  miniftted  ta 
any  other  ficknefs,  and  for  tliis  caufc  afErmed  the  judgment.  Cro. 
C.  256.  Trin.  8  Car.  B.  R.  Butler  v.  the  College  of  Phyficians. 

1 1.  An  aftion  was  brought  in  C.  B.  upon  tne  ftatute  3  H.  8. 
for  pra^ifing  phyfick  witnout  licence,  and  judgment  given; 
and  error  was  brought  in  B.  R.  becaufe  the  judgment  was 
wholly  given  for  the  Prefident,  whereas  it  Ihould  have  bcea 
given  part  for  the  Prefident  and  part  for  the  King ;  in  main- 
tenance of  the  judgment  it  was  anfwered,  that  the  judgment 
is  to  be  given  for  the  party  who  brings  the  a£Hon,  and  if  the 
a£lion  had  been  brought  by  the  King  only,  judgment  ihould 
have  been  given  for  him  only,  yet  the  money  recovered  (hall 
be  diftributed  as  the  ftatute  dire^Els.  KoU  Ch.  J.  faid,  the  cafe 
is  not  alike  where  the  King  brings  the  a£lion,  and  where  the 
informer  bring3  it  \  for  the  King  may  receive  all  the  money» 
and  the  informer  may  have  his  part  by  petition  to  the  King^ 
and  the  Kin?  majr  if  ne  will  fue  alone  and  have  judgment  for 
all,  if   the  King  begins  his  fuit  before  the  informer^  but  if   he 

begins  it  af terwardb  the  informer  fliall  have  his  part  \  and  if 
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the  K!itg  do  inform  tarn  pro  feipfo  as  for  the  College^  there 
the  College  (hall  have  its  part;  per  Roll  Ch,  J.  Sti.  329. 
Trin.  16521  Dr.  Trigg  v.  the  College  of  PHyficians. 

.12.  A  copy  of  the  flatute  for  not  adminiftring  phyfick 
withiri  London  not  oeing  of  the  College  &c.  was  produced 
by  defendant,  and  fworri  to  be  i  true  copy  taken  out  of  the 
Rolls  Chapel,  and  no  Lt  Rop  viuU  in  it ;  and  it  was  alledged, 
that  Cardinal  Wolfey  had  a  great  fum  of  money  to  foift  it 
in  among  others  5.  but  pei:  Pembertpn  Ch.  J.  there  were 
feveral  forms  of  itatutes  in  ages  pad,  and  this  has  beeti 
allowed  an  a£t  of  parliament  fo  often,  and  in  fo  many  cafesi 
that  he  would  not  difpute  it  now.  i  Show.  166.  Mich.  33. 
Car.  2.  B.  R.  Frefident  and  College  of  Phyficians  v.  •  .  •  ^  .  ' 

13.  Z>/3/ was  brought  upon  14  H.  8.  5.  for  prafrijing  phsfick  ^  Sif^^ 
tn  IVeftminJler  for  fo  many  months-,  the  defendant  pleadea  the  ?n  the  Cafe 
letters  patents  of  K.  Cb,  2.  giving  free  liberty  to  French  proteftants  oi  the  Col- 
to  exercife  the  faculty  ofphyftck  in  London  and  iVeflminfler  &c.  and  i**®'  •'  . 
that  he  was  a  French  proteftant  &c.     Upon  a  demurrer  the  \.  345    J 
plea  was  held  ill:  but  then  an  exception  was  taken  to  the  de^  aiu't.*'** 
tlaration^  which  fets  forth,  that  the  defendant  praffifed  phyfick  Saluoh, 
in  Weftminfter,  but  does  not  fay  that  Wejiminiffer  is  within  "^^/t**** 
fa^eu  miles  of  London ;  and  for  that  reafon  the  defendant  had  brabght  by* 

Judgment.  4  Mod.  47^  Mich.  3  W.  &  M.  B.  R.  College  of  the  oame  of 
*hyficians  v.  Bafll^  ^^""^ 

*  College,  or 

Communify  &c.  and  held  naught ;  but  Holt  Ch.  J.  ftid  thete  ^is  Ho. judgmcot  in  thai  Caft* 

t4-  rtolt  Ch.  J.  (aid,  tt  feemcd  to  hira  that  the  Cenfors  may 
tender  an  oath  as  a  neccflary  confequence  of  their  judicial 
J)ower ;  but  faid  he  would  give  no  pofitive  opinion  5  and  tho* 
a  perfpn  be  not  one  of  the  College^  yet  if  he  prndlife  phvfwl  'Wiihin 
tMrJurifdini^H,  he  ought  to  fubjeft  himfej.f  to  the  law  as  well 
as  any  other.  12  Mod.  393.  Pafch.  12  W.  3.  in  delivering  tha 
judgment  of  the  Court  in  the  Cafe  of  Dr.  Grenville  v.  CoUegd 
Of  PhyficianS. 

15.  The  Cenfors  of  the  College  of  Phyficians  in  London  are 
Impowered  to  infpe£t,  govern,  and  cenfure  all  pradifers  of  ' Jg  ^q. 
phyfick  in  civitatc  London  and  feven  miles  round,  fo  as  to  —  Carth. 
punifli  by   firie,  amerciament,  and   imprifonment.     Per  Holt  ^^'^'^'"T 
Ch.  J.  Tne  Cenfors  havf  a  judicial ponoer  5  for  a  power  to  exa-  p^jV  and   * 
miricJ,  convid,  and  punifli  is  judicial,  and  they  are  Judces  of  medicines 
Record  bec^ufe  they  tHin  fine  aiul  imprifon  \  and  being  Jaw?^  ^^  rf**  ^"'^^ 
the  matter>  what  tlicy  have  adjudged  is  not  traverfabie.  i  oalk.  i^i^^^^^ 
396.  Trin.  12  W.  3.  B.  R.  Groenvclt  v.  Burwell.      .  medica- 

ineota,  yet 
nd  i€t\im  lies  againft  the  Cenfors  ;  becaufe  it  is  a  wrong  judgment  f»  a  matter  within  tht 
llhiits  of  their  jurifdi^iod,  and  a  Judge  is  not  anfwerable,  either  to  the  Kiiif  or  the  party* 
fur  the  miftakes  or  errors  of  his  judgment,  ii)  a  matter  of  which  he  ha»  jurifili^ictA;  it  would 
exp«fe  the  jutbce  of  the  nation,  and  no  man  would  execute  the  office,  upon  peril  of  beiQg  airaigii* 
ed  by  adion  or  indirtmcnt  for  every  judgment  he  pronounces.  I  Salk.  397;  Trin.  1%  Will.  ]« 
B.  R.  GxxxnvcU  v.  Burwell  &  al. 

i6.  Since  the  ftatute  of  H.  8.  of  Confirmation  of  the  Charter 
of  the  College  of  Phyficians,  none  can  praftife  phyfick  in  Lon^ 
don,  or  wiAin  7*  miles  round  it,  without  a  licence  from  the 

E  c  4  College, 


3^5  l^l^^ficfaniGi  and  ^titgeoiuf,  &c« 

Collc|:e,  arid  the  exception  therein  does  not  qualify  the  frohiUt9rj 
claufe  in  it,  but  only  orders,  that  in  all  parts  oyEngland  %  frat^ 
tifer  of  phyfick  mitfl  either  have  a  licence  from  the  Colleee,  ^  he 
a  graduate  in  cither  of  the  univerfities ;  and  this  was  tne  fcope 
of  the  flatute  in  few  words  ;  per  Holt  Ch-  J.  12  Mod.  602.  at 
Nifi  Prills.     Mich.  13  W.  3.  Anon. 

17.  to  Geo,  I ,  cap,  20.  Recites  former  aBs.     And 

S.  I,  2.  Impo^vers  the  Cen/ors  fafr.  to  fearch  the  hdttfes  «/* 

any  perfons  keeping  medicines^  drugs  iffc,  and  to  defiroy  all  fucb  as 

are  defeEtivcy  corrupted  or  decaf  d ;  except  drugs  in  the  houfes  or 

nvarehoufes  of  merchants  isfc.  not  making  or  keeping  medicines  for 

faii. 

S.  3.  Gives  liberty  to  the  apothecaries  to  appeal  to  the  College. 
S.  4.   hifliBs  a  penalty  of  10/.  on  perfons  hindering  a  fearch. 
S.  6.  Patentees  for  fole  making  ijsfc.  any  medicine  are  not  to 
be  prejudiced  hereby, 
TIiU  aGt  S.  7.   Where  any  perfon  is  condemned  by  the  Cenfors  for  not 

wit  to  be  in  ^^//  fxectitingf  praBtfingy  or  ufing  the  faculty  of  phyficky  he  may 
three  >cai$,  ^f^^hin  1 4  days  after  notice  appeal  to  the  College ,  and  the  judgment 
anu  io  the     given  onjNch  appeal  /hallbefnal. 

n-rVffion  ^*  ^'  ^"^^^*  ^^^^  ^^'^  ^^»  ^^^  '*^  aBsof  14  and  15  H.  8. 

oiparlia-  ^^P'  5*  ^^^  ^2  i/.  8.  Cap.  40.  and  I  Mar.  Sejf,  2.  cap.  9.  be  deemed 
mcnt.  publick  acts. 

[For  more  of  ^!;?Ccian<J  anB  fetir»j:eontf  in  general,  fee 
I&tCU^dnr,  and  other  proper  Titles.] 


c  346  ]  Ipiratesf  anD  f&frac^ 


(A)   Pirate  or  Piracy.     What.     Who.     And  how 

confidered. 

I.  A  Pirate  is  now  taken  for  one  who  maintains  himfelf  by 
•^^  pillage  and  robbing  at  fea ;  but  informer  times  the  word 
was  ufed  in  a  better  fenfcy  being  attributed  to  fuch  perfon  to 
whofe  care  t^c.mole  or  peer  of  a  haven  wks  intrufted ;  artd 
fometimes  for  a  fea  foldier.  Affer  Menevens  Epift.  in  vit. 
u£lfredi — -—Rex  ^Ifredus  jufTit  cymbas  &  galeas,  i.  c.  longas 
naves  fabricari  per  regnum,  ut  navali  prxlio  hoftibus  adven- 
tantibus  obviaret  j  impofitifque  piratis  in  ilHs  vias  maris  cufto- 
dlendas  ^bounifit.    Cowel's  Inteip.  verbo  Firata. 

2.  A 


*  7.  A  Norman  was  captain  of  an  Englifli  fhip  who  had'Bitgiyb  B'*  Conn*, 
petpU  with  bim,  and  robbed  people  upon  the  fea^  and  was  taken  j'^s's^C 
and  found  guStj;  and  becaufe  he  did  it  in  the  Norman  Ian-  — Suunf.* 
guage,  it  was  accounted  only  felony  againji  him^  and  he  was  ^'-  ^-  ^*P* 
htag'd :  and  again/I  the  Englijb  it  vfos  adjud^d  treapm^  becaufe  \'  f*,*  '^?^ 

they  did  it  in  the  Englifh  language ;  and  they  were  drawn  and  s.  c* 

hanged.  Br.  Treafon,  pi.  i6.  dtes  40  AiT.  ac.  that  it  was  faid  >'  l^«P:5lt 
by  fitzjohn  to  have  been  before  Shard ;  quod  non  negatur.         7  j'ac^S'ih 

Cafe  of  the 

Admtnlty,  cites  S.  C. >H4wk.  PI.  C.  87.  cap.  32.  f.  t.  and  98.  cap.  37.  f.  2.  citei  S.  C.-^— 

Bffacc  the  ftatatc  of  95  E.  3.  if  a  fubje^  had  committed  piracy  upoa  another  (for  fo  it  the  book  to 
be  iateaded  upon  a  fad^  done  before  25  E.  ^.)  this  was  holden  to  be  petit  treafon,  for  which  he 
%lpi  to  be  drawn  and  hang'd ;  becaufe  pirata  eft  *  bofiU  humami  gemeris,  and  it  was  e^mtra  ligtmiKiiefMm 
Jthhum :  but  if  an  alieni  as  one  of  the  Normans  who  had  revolted  in  the  fci^  of  King  Johnt 
had  committed  piracy  upon  a  fubjed,  this  oflfcnee  could  be  no  treafon ;  for  tho'  he  were  itjiis 
iumami  generhf  yet  the  crime  was  not  comtra  ligea/ieiit  fum  dthitum^  becaufe  theoflfender  was  no 
fvbjed ;  but  fince  the  ftatute  of  2f  K.  3.  this  is  no  treafon  in  the  cafe  of  a  fubjed.     3  Inft.  113. 

*  if  piracy  be  committed  on  the  ocean,  and  the  firmtu  in  the  attempt  there  tmpptm  to  pvfrcomtf 
the  empfri  are  not  obliged  to  bring  them  to  any  port»  but  maj  ezpofc  them  iwmediately  to  punilb- 
ment,  and  hang  ibem  up  at  the  main-yard  end  before  a  departure  ;  for  the  old  natural  liberty  re« 
mains  in  places  where  are  no  judgment.     Molloy  6i*  cap.  4.  f.  !».■■  .\nd  therefore  at  thia 

day*  if  a  Jhip  (hall  be  on  a  voyage  to  the  Weft -Indies,  or  on  difcovery  of  thofe  parts  of  the  un* 
kikown  world,  and  in  her  way  be  aflanlted  by  a  pirate,  but  in  the  attempt  evercomes  t Be  pirate  | 
ly  the  Laws  Marine,  the^>tffent  hecome  the  captors  \  and  thev  mtj  execute  fucb  beafts  of  prey 
immediately,  ^U bout  nny  {KA^mxCxt^  oi condemnation.  5«  likewife,  if  a  (hip  be  afTaulied  by  pirates* 
and  in  the  attempt  the  pirates  (hall  be- overcome,  if  the  capture  bring  them  to  the  mxt  port^  and 
the  yidge  openly  rejeOi  the  trials  or  tbecapiori  cannot  xuait  ror  the  Judge  without  certain  peril  and 
lofs,  juftice  may  be  done  upon  them  by  the  Law  of  Nature,  and  the  fame  may  be  there  executed  by 
the  captors.     MoUoy  6i.  cap.  4«  f.  13. 

3.  28  H.  8.  cap.  15./  4.  This  a£f  /ball  not  extend  to  any  per^, 
fin  for  taking  any   viStual,  cables^  ropesy  anchors  or  fails^  which 
fitch  perfon  (compelled  by  necefftty)  takeih  of  any  fhip  which  may 
fPare  thefamCy  fo  the  perfon  pay  for  the  fame  money  or  mofiies  worthy 
or  deliver  a  bill  obligatory  to  be  paid^  if  the  taking  be  on  this  fide 

the  Straits  of  ^  Morrokcy  to  be  paid  within  four  months -y  ^''^  if  iJ^t?^^^*^ 
it  be  ^yondthe  faid  Straits y  to  be  paid  within  twelve  months  j  and  cap.4?^f.ao. 
that  the  makers  offuch  bills  pay  the  fame  at  the  day  limited. 

4.  A  man  cannot  be  hanged  for  piracy  for  a  robbery  done  on  s.  C.  cited. 
the  Thamesy  for  this  is  infra  corpus  comitatus  j  per  Coke  and  3  ^ulf.  %%, 
Doderidgc.  Roll.  R.   175.  Pafch.    13  Jac.  B.  R.  Palachie's  ,7/tr'fnto'J 

Cafe.  p^t  or  ha- 

vcn  of  thia 
kingdom,  and  a  merchant  being  at  anchor  there,  the  pirate  affliulu  him  and  rolt  him,  this  is  not 
piracy,  becaufe  the  fame  is  not  done  fuper  altum  mar^-,  for  that  the  a^  is  infra  corpus  comitatus^ 
and  was  inquirable  and  puniihabic  by  the  common  luvv,  before  the  ftatute  of  28  H.  6.  cap.  15, 
MoHoy'69.  cap.  4.  f.  27. 

5.  If  a  pirate  attacks  a  pipy  and  only  takes  zvvzj  feme  of  the  [   34^    J 
men  in  order  to  the  felling  them  for  flaves,  this  is  piracy  bf  the 

law  marine ;  but  if  a  man  takes  away  a  villain  or  ward,  or  any 
other  fubje^,  and  fcllfi  them  for  flaves,  yet  this  is  no  robbery  by 
the  common  law.     Molloy  63.  cap.  4.  f.  16. 

6.  If  a  pirate  fliall  attack  a  fljipy  and  the  majler  for  the  re- 
demption ftiall  giv^  his  oath  to  pay  a  fum  certain  ;  though  there 
be  no  taking,  yet  is  the  fame  piracy  by  the  law  marine  ;  but  by 
tiie  common  law  there  mult  be  an  actual  taking,  though  it  be 

bat 
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but  t6  tKe  Tziue  of  a  penny,  as  to  a  robberj  on  the  Irigbwajr^ 
Molloy64.  cap.  4.  f.  18. 

7.  If  ^Jbsp  (hall  ride  at  anchor^  and  the  mariners  {hail  h^fart 
in  their  Jbifh'hoat  and  the  rejl  on  tbejbwrt^  and  none  fhaH  be  in  the 
fiiip ;  yet  if  a  pirate  ihau  attack  her  and  rok  her^  the  fame  is 
piracy.     Ibid. 

8  It  was  refolved  by  all  the  Juwigcs,  and  the  reft  of  the  com' 
nufiioncrs  then  prefent,  that  hfs  Majefly  having  grsuited  tetters 
cf  reprifai  t$  Sir  Edmond  Turner  and  George  Carew  aeainft 
Uie  fubjc£ks  of  the  States  General  of  the  United  Provinces, 
and  that  afterwards  that  grant  was  called  in  bf  proclamation^ 
and  ^SttrwzxAs  fuperfeded under  the  Great  Seal ;  that  Care%u  [with-' 
out  Turner]  having  deputed  feveralto  put  in  execution  the  faii 
commiffion^  who  accordingly  d«d  j  aitd  being  indidt^d  for  piracy^ 
•  the  fame  was  not  a  felonious  and  a  piratical  fpoilation  in  them, 

but  a  caption  in  order  to  an  adjudication  y  and  tho'  the  authority' 
Was  dencient,  yet  not  being  done  by  the  taptain  and  his  mari^ 
ners,  animo  depradandi^  they  were  acquitted.     Molioy  71.  cap. 

4-  f-  33- 
Thit  aa  U       9.  1 1  fel*  12  W.  3.  cap,  7./  7.    If  any  of  his  Majtflf  s  fubjeBs 

^'^  f^f^  Jhall  commit  piracy  or  robbery  ^  or  any  aB  of  hoflility^  dgainjt  other  J 

Of  .1,  CMP,  ^^  M.ajeflfs  fubjtEls  upon  the  fea  under  colour  of  any  commiffion 

!$•  fr^m  any  foreign  flaie^  or  authority  from  any  perfori  ^vhatfoever^ 

fuch  offenders^  aha  every  of  thcm^  fl^all  be  adjudged  pirates ^  felons g 

and  robbets  ;  and  being  conviBed  ftccording  to  this  aB^  or  28  /f.  9. 

cap.  I  S'JhtJlfuffer  paifU  of  deaths  and  lofs  of  lands  and  goods* 

S.  8.  ^any  commander  of  any  fbipy  or  any  mariner^  fhall^  in  any 

place  where  the  admiral  hath  jurtfdiBiony  betray  his  trujly  and  turn 

pirate^  enemy y  or  rebels  and  piratically  andfelonioujly  run  away  with 

the  fhipj  or  any  boat,    ordnance,   ammunition,  or  goods,  or  yield 

them  up  voluntarily  to  any  pirate,  or  Jball  bring  any  feducing  mef^ 

fages  from  any  pirate,  enemy  or  rebel,    or  confult  or  confederate 

with,   or  attempt  to  corrupt  any  commander,   officer,  or  mariner^ 

to  yield  up  or  run  away  with  any  fbip  or  goods,  or  turn  pirate^ 

^r  go  ovir  to  pirates,  or  if  any  per/on  fbould  lay  violent  hands  on  his 

commander  to  binder  him  from  J^ghting  in  defence  of  his  jiip  an  J 

goods f  or  cosifine  his  mafler,  or  endeavour  to  mate  a  revolt  in  the 

Jhip,  he  fhall  be  adjudged  a  pirate,  felon,  and  robber,  and  being 

conviOed  according  to  this  ait  fballjuffer  death,  and  lofs  of  lands 

and  goods. 

This  aA it        10.  8  Geo*  I.  cap,  24.7!  I.   y^  asiy  commander  <f  any  Jbipf  of 

madfpnpe^  Other    perfon,   Jball  trade    with    any    pirate,     or  Jball  furnijb 

^h^      any  pirate,  felon,    or    robber,    on  the  feas,    wth  ammunitiortf 

^n.  a.  cMf.  p^^^Jji^j^    ^^  Jiores,   or  Jball  fit  out  any  Jhip    knowingly   and 

"^ '  nmtp  defign  to  trade  or  correfpond  ^ith   any  pirate  l^c,    or  if 

any  perfon  /ball  confult,   combine,    or  correfpond  with  any  pirate 

bfc*   knowing   bim  to   be  guilty  of  any  piracy,  felony,  or  rob* 

bery,  fuch  offender  fball  be  adjudged  guilty  of  piracy,  felony,  and 

robbery,  ana  Jhall  he  tried  accortSng  to  the  Jfatutes  28  H*  8« 

cap.  15.  (y  I'    (if  12  WilL  3*  cap.  7.  and  being  convi fled  Jball 

fuffler  daaih,  and  lofs  of  lands  end  goods  $  and  if  any  perfm  be* 

6  hn/jaig 
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Utiging  to  any  fi^P%  ^pon  meeting  any  merchant^Jbip  on  the  high^ 
fiaSf  or  in  any  porty  haven,  or  creek ,  Jhail  forcibly  board  and  enter 
dtch  Jhip^  and  though  they  do  not  Jeife  and  ^^rry  her  off,  Jhalt 
throw  over^board  oih  dejlroy  anyjf  the  goods,  they  Jmdl  be  punijhed 
ms  pirates. 

S%  10.  Tki^  aA  Jhall  extend  $0  all  his  Majejlyfs  dominions  in 
Ajia,  Africa,  and  America,  and  Jhall  be  a  publick  a^y  and  Jhalt 
continue  7  years  &fr. 

II.  An  indictment  was  againft  a  mafler  of  ajhip  for  piratU  [  348   3 
cally  burning  his  Jhip.     The  cafe  was,  viz.  A  fhip  w;is  laden 
witn  linnen  at  Rotterdam,  and  bound  for  Malaga  in  Spain,  and 
when  the  defendant  received  the  bjU  of  lading,  he  was  ordered 
by  the  merchants  and  owners  to  put  in  at  Lynn  Regis  in  Norfolk, 
in  order  to  get  a  Mediterranean  pafs  for  his  fafcty  \  and  wheA 
he  came  near  Dartmouth-bay,  it  wzs  proved  by  one  witnefs  (whd 
was  the  carpenter  of  the  fhip),  that  the  defendant  tampered  vfiti 
him,  to  know  what  he  would  take  to  knock  the  fljip  in  the  head;  and 
it  was  proved  by  another  witnefs,  that  the  defendant  gave  the 
Jhip^s  crewfome  bowls  of  punch  on  that  day  the  ft>ip  was  burnt,  and 
made  them  all  drunk  \   and  afterwards  ordered  this  witnefs  to 
make  a  fire  in  the  cabin,  where  there  was  none  for  a  month  before 
that  time ;  which  he  did  when  the  defendant  and  moft  of  the 
crew  were  going  afliore,  except  two  that  were  very  drunk  \ 
andthgt  there  was  but  one  bucket  belonging  to  the  fhip,  which  the 
defendant  had  ordered  a  failor  to  fiing  overboard  the  day  before  the 
Slip  was  burnt.    The  two  failors  who  remained  drunk  in  the 
Ihip,  made  oath^  that  they  were  flceping  there  till  the  fhip  was 
fo  much  on  iire,  that  they  could  not  relieve  her  nor  them- 
felves,  but  that  they  were  carried  ofF  by  another  fliip's  boat 
then  in  the  harbour.    Upon  this  evidence  the  prefumption  was 
very  flrong,  and  the  fliip  was  burnt  by  that  fire  which  was  firft 
made  in  the  cabin ;  but  this  being  only  prefumption,  and  no 
&xtOi  proof,  the  defendant  was  acquitted.  8  Mod.  74.  Pafch. 
8  Geo.  I.  The  King  v.  Mafon. 

12.  He  was  afterwards  tried  upon  another  indiflment  for 
piracy,  infiealinw  the  goodr  which  he  had  at  Rotterckim  on  fhip- 
Doard,  and  conngned  to  fuch  a  place,  viz.  to  Malaga  -,  and  the 
evidence  againfl  him  was,  that  the  goods  were  delivered  to  him, 
and  that  afterwards  he  got  both  the  flnp  and  cargo  infurcd  at 
London  and  Rotterdam ;  and  when  he  came  to  the  coads  of 
England,  he  privately  run  all  the  goods,  and  when  the  fliip  hap- 
pened to  be  burnt,  he  came  to  Dartmouth  and  protefled  both  fhip 
and  cargo  as  burnt  and  loft  (according  to  the  method  of  pro- 
tefling  infured  fhips),  tho*  the  cargo  jvas  privately  run  by  him 
as  before-mentioned,  which  was  proved  by  fevcral  witnefTes. 
To  prove  the  delivery  of  the  goods  to  him,  an  exemplification 
of  the  entry  thereof  was  offered  in  evidence,  which  entry  was 
made  in  the  cuftom-houfe  books  at  Rotterdam,  and  attefted  by  a 
public  notarv,  and  fealed  with  the  public  feal  there ;  but  the 
Court  would  not  admit  this  excmplincation  to  be  git  en  in  evi-* 

dence, 
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dence^  thereupon  the  owner  of  the  goods  proved  the  property 
and  the  delivery  &c.  8  Mod.  75.  The  King  v.  Mafbn. 
ItisnotpU  13.  The  counfel  for  the  King  againft  the  defendant  laid 
ncy  uniefi  Jown  this  for  a  rule^  viz.  that  a/l  oBs  which  amount  to  felony  at 
fea  done  Inndy  the  fame  would  amount  to  piracy  at  fea  \  that  upon  this 
upon  land  evidence  it  plainly  appear'd,  that  the  defendant  had  run  tb^ 
J"*  ^^R^if '  S^^  animo  furandi^  \^nich  if  done  at  land  would  be  felony  5 
iJ^^J^/  '  as  for  inftance,  if  goods  arc  delivered  to  a  carrier,  and  ne 
l^«fch.  n  (teals  them  animo  furandi,  it  is  felony,  and  fo  is  this  piracy; 
!"•  h'  ^'  ^^^  ^^  appears,  by  his  pfotefting  that  the  (hip  and  cargo  was 
Cifc.  " '  burnt  and  loft,  that  he  defigncd  to  cheat  both  the  owners  and 
ihfurers.     8  Mod.  75.  King  v.  Mafon. 

14.  It  is  true,  if  a  mafler  of  a  (hip  runs  goods  with  an  intention 
to  cheat  the  King  of  the  duties^  this  fs  no  piracy,  tho*  the  goods 
fhould  happen  to  \itfeifed  as  forfeited  to  the  crown^or  not  paying 
the  duties.  But  here,  by  the  defendant  s^r&^^i/ig  the  goods  to  be 
lofi  when  they  were  //£?/,  but  privately  run  by  him,  this  mu/l  In 
with  an  intention  to  cheat  and  defraud  the  owners,  for  it  was 
done  animo  fnrandiy  and  his  intention  makes  it  piracy,  as  a 
felonious  intent  makes  the  adion  felony.  The  defendant  pro- 
duced an  inftrument  in  writing  under  the  merchant's  hand, 
who  freighted  the  (hip  (as  he  pretended),  by  which  he  had 
authority  to  run  the  goods  as  he  (hould  find  opportunity ;  but 
upon  inquiry  and  proof  this  feemed  to  be  a  zorgery,  for  the 
merchant  on  oath  denied  his  (igning  the  inftrument ;  and  the 
witnefs  to  it  being  now  produced  to  prove  the  (igning,  made 
C  349  ]  oath,  that  he  did  not  know  the  mercnant  therein  mentioned^ 
but  that  the  defendant  and  another  were  at  a  publick  houfe  in 
Rotterdam,  and  fent  for  this  witnefs,  who  came,  and  then 
the  defendant  told  him,  that  the  other  perfon  there  prcfent 
was  his  merchant,  and  that  he  fent  for  him  to  be  a  witnefs  to 
the  power  his  merchant  gave  him  ;  and  thereupon  the  inftru* 
ment  being  ready  drawn,  that  other  perfon  figned  it,  and  this 
witnefs  attefted  it ;  all  which  gave  room  for  a  prefumption  that 
he  intended  the  running  the  goods,  before  he  left  Holland, 
animo  furandi  ;  hut  notwithftanding,  the  Judge  of  the  common 
law,  who  affifted  the  Judge  of  the  admiralty,  directed  the 
jury  to  acquit  the  defendant,  for  that  the  goods  were  delivered 
to  him  upon  a  J^ecial  trufl  to  deliver  them  at  Malaga^  and  that  it 
could  be  no  piracy  to  convert  thofe  goods  in  a  fraudulent  mannef 
until  that  fpecial  trufl  was  determined,  no  more  than  it  could  be. 
felony  in  a  carrier  by  converting  of  goods  delivered  to  him  to 
carry  to  fuch  a  place  before  that  fpecial  truft  was  determined^ 
and  this  appears  to  be  the  law  of  England  by  concurrent  rcfo* 
lutions  in  feveral  law-books.  8  Mod.  75,  76.  The  King  v. 
Mafon. 
lfa^tf^#or  ,  15.  Thereupon  the  counfel  for  the  King  infifted,  that  tho*' 
V'*  '^^'^r*  ^^"^  ^^^  "^^  piracy  before  the  fpecial  truft  was  determined, 
^I'.vLi'l' to  y^  ^'^c  brenlirtg  open  feme  bales  ofUnnen  on  hoard  ^v^  fliip  made  it 
'  a  niartcr  /•  piracy,  for  this  was  a  converdon  with  force  £5*  ammo  furanJl  ^ 
canj  over    ^nd  that  it  would  be  felony  in  a  carrier  to  break  open  any 
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boxes  d^vered  to  him,  and  to  convert  them  animo  farandi,  ^^*  t^fuck  9 
for  fuch  a  converfion  by  force  is  felony,  though  the  fpecial  ^^^'J*^j  *** 
truft  was  not  determined ;  but  the  Court  held  there  was  a  ITth'the'"^ 
difference  between  opening  of  hales  of  iinnen,  and  breaking  open  *^'**ole  pack 
loch  or  nails  ofboxes'by  a  carrier,  and  that  this  was  no  piracy  •,  ^J„^jl^'l^ 
whereupon  tne  jury  acquitted  the  defendant  of  this  indictment.  anJibrre^* 
8  Mod.  76,  77.  The  King  v.  Mafon.  J^it^  »nd 

dKpofes  of 
the  famtt  the  fame  is  do  felony.  Butxi  he  ffent  the  6aU  or  pack,  a^iJ  takes  any  thing  oui 
^nHffurmiidit  the  fame  may  amouiic  lo  fuch  a  larceny  as  he  may  be  iod.clcu  in  ihe  Admiralty, 
tho'  i(  amounts  iMt  to  a  piracy.  Tet  if  fuch  a  n  »(tcr  o(  (h*p  (ha  1  carry  the  iaJing  to  she  pert 
0pffoi9tedt  and  after  be  retuket  the  nuhote  pack  or  oa.e  ^ack  agatn^  iWvs  may  a.nount  to  a  piracy  ; 
for  he  beij]g  in  nature  of  a  common  carrier*  the  delivery  had  taken  it*  tjf<.ci^^nd  i  he  privity  o/th4 
haiiment  f*  dtietmtud,     Molloy  6j,  64.  cap.  4.  1.  17. 

16.  (And  he  was  afterwards  tried  upon  a  third  indi£tment 
^x  a  cheat  in  committing  the  a£^8  aforefaid,  and  was  found 
guilty  and  fined,  and  imprifoned  tiil  he  paid  tlic  fine.  8  Mod. 
77^  The  King  v.  Mafon.) 

(B)  IVbal  is  forfeited iUc. 

I.  pAt«ntoc  of  pirate's  goods  (hall  paj^  no  cttflom  \  for  as  they 
*    arc  goods  given  by  law  to  the  King^  there  is  no  reafon 
be  (hould  have  cuftomfor  his  own  goods.  Lane  15.  Hill.  4  Jac. 
Ai)On, 

a.  By  the  grant  ofhona  pirataruiM,  he  (hall  not  have  goods  '^^^W-  ^' 

which  the  pirates  had  ftolen  from  others,  but  only  their  own  JrVn'a"**^ 

proper  goods,  and  the  owners  of  the  reft  ihall  have  their  goads  Bnmftan 

reftored  to  them  again  if  they  come  for  them ;  but  if  they  «^«i  Baker't 
come  not,  then  they  are  to  be  torfeited  to  the  King  j  per  Coke  ^l!L^^\^y 

Ch.  J.  who  fays  this  was  the  opinion  of  all  the  Judges.  3  Bulf.  66.  cap.  4. 

148.  Mich.  13  Jac.  Ppnfton's  Cafe.  f-  aj-  <:>«» 
^.  Pirate  ought  to  be  attairfted  of  piracy  before  the  forfeiture  ^^^^^^ 

of  his  own  proper  goods  ;  per  Coke  Ch.  J.  ut  fup.  3  Bulf.  148.  iiave  the  pi-    * 

raricalgoodi 
where  the  vrntier  Is  not  known,  Jenk.  325.  pi.  40.— —The  goods  taken  from  others  the 
King  cannot  grant  {  for  it  appears  by  the  ftatute  27  £.  3.  St.  z.  cup.  8.  that  the  merchant  fo  rohbed 
Jhitil  h*  received  to  prove  tout  the  goods  or  chattels  heiong  lo  him  by  his  chart  or  cocliet^  or  by  other 
-  h^ul  prnof  of  merchants  fie.  and  then  the  faid  gooas  fhall  be  delivrred  tL-ithout  any  /uit  at  the 
sommun  /aw,  which  9/St  is  general,  be  the  robber  privy  or  a  liranger.  But  it  uas  rel'olved,  that 
$fnt it  ftseh  proof  ht  made  the  King  may  feife  the  faid  gouis;  for  good*  of  which  the  f  orQ  1 
property  i»  unknown,  the  King  mav  feite.  And  if  mey  are  bona  per/turcty  the  King 
may  fell  thtm^  and  upon  proof  rejtote  ti>e  value.  And  uoie.  The  lt^:ute  does  not  limit  the.  owner  to 
Mfy  eertmim  time  toprt^ve  the  property  of  (he  goods  in  fuch  cafe  of  depredation.  12  ^ep.  73.  Thn. 
tjac 

■ 

4*  A  (hip  belonging  to  merchants  is  not  fotfeited  for  the 
piracy  of  tne  crew  that  were  in  it.  Per  Doderidge  and  Coke* 
Roll  R.  285.  Hill.  13  Jac.  B.  R.  Hildebrand's  Cafe 

^.  8  Geo,  I.  cap.  24.  /  2.  ena£ts,  That  every  /hip  fitted  out 
mtb  a  defign  to  trade  or  correfpond  with  any  pirate,  and  all  the 
mercbandizes  put  on  board  the  fame,  with  an  intent  to  trade  with  ^  * 

any  pirate^  Jball  be  forfeited^  one  moiety  to  the  King^  th€  other  to  fhe 


350  Pit^ttti  ant)  ^irac^. 

^r/t  difnverer  of  fuch  dcfigity  nvho  majfuefor  thifaidjhip  l^c* 
the  High  Court  of  Admiralty. 

(C)     Property  altered.     In  what  Cafes. 


I.   'pNgland^  Denmark  and  Spain  arc  in  amity  with  one  ano* 

tcr  J  a  Dane  robs  a  Spaniard  upon  the  fcas ;  the  goods  are 

fild  in  England.    They  (hall  be  rcftorcd  to  the  Spaniard,  b©- 

caufe  of  thefe  amities.    Per  omnes  Jufticiarios  Anglix.  Jenlu 

165.  pi.  17.  cites  2  R.  3.  2. 

S.  r.  And         2.  Buying  in  market  overt  without  fraud  goods  taken  by  pirates 

S^fcTeVer  piratically  wHl  defend  the  buyer.  Refolvcd.  Hob.  79.  pi- 103. 

concluded,    Don  DiegQ  d'Acuna  ▼•  Joliff  &  al. 

•nd  if  they 

ihould  go  about  in  the  Admiralty  to  quedion  the  property,  in  order  to  reftitutioai  they  vfill  be  pfm 

kihitfd,     Molloy  66.  cap.  4.  f.  n. 

If  an  Engiiih  merchant  buys  goods  of  a  pirate,  the  owner  may  have  remedy  agalnft  the  hayer« 
Per  Doderidge  J.  ^  Bulft.  19.  Pafch.  13  Jac.  B.  R.  in  Cafe  of  the  King  v.  MarOi.— [But  nothing 
ii  mentioned  by  Doderidge  of  market  overt.] — AndTrin.  41  Eliz.  C.  B.  it  was  refoivedhy  all  the 
Court,  that  goods  fo  taken  being  fold  upon  the  land,  uniefs  it  be  in  a  maiket  overt*  doth  not  alter 
the  property.     Cro.  E.  6S5.  p).  10.  Anon. 

^°^  '/^p*  3-  Goods  are  *  taken  by  pirates,  yet  this  docs  •not  change 
obiter  con-  ^t property  \  tho'  if  goods  are  taken  by  an  enemy,  and  retaken 
trarytoHob.  by  an  £ngli(hman,  it  is  otherwife.  Vent.  174.  Mich.  23  Car.  2* 
Ambart^".^  B.  R.  in  the  Cafe  of  Radley  v.  Eglesficld. 

dor*s  Cafe. 2  Lev.  aj.  S.  C— — •  S.  P.  RefolvM.  Godb.   193.  Trta.  10  Jac.  C.  B. 

Greenway  v.  gakcr.  ■  Cro.  £.  685.  pi.  iq.  Trtn.  41  £ltx.  S-  P.  adjudged  in  an  Anony- 

ipoiis  C^ie. 

By  the  Sut.  of  27  E.  3.  cap.  T3.  Tf  a  merchant  lofe  his  goods  at  fea  by  piracy  or  tempcft  (noC 
heing  wreckt),  and  they  afterwards  came  to  laml ;  if  he  can  make  proof  they  are  his  goods,  they 
ihall  be  reilored  to  him  in  p^ces  guildable  by  the  King's  oflkers  and  fix  men  of  the  country;  and 
in  other  pl.xes  by  the  Lords  there  and  their  officers,  and  fix  men  of  the  country.  Molloy  65.  cap.  4* 
f.  22..  This  law  hath  a  very  near  relation  to  that  of  the  Romans,  called  De  ufu-cajftCiooe,  or 

the  Atintanlaw;  for  Atinlus  ena^ed,  that  the  plea  of  prefcriptioo  or  koog  poflefiion  lliould  not 
avsil  in  things  th;it  had  been  ftoien,  but  the  intercft  which  the  right  owners  had  Qwold  icmain 
fcrpctual:  the  woids  of  the  law  are  thefe,  Quoi  furreptum  eft,  ejus  rei  aelcrna  andoritas  elTct^ 
tvhere  by  (audoritasj  is  meant  jus  domtnii.     Ibid. 

See  10  Mod.      4,  In  all  cafes  where  a  (hip  is  taken  by  letters  of  marque  or 

79- S.  P.      piracy,   if  the  fame  is  not  carried  infra  prafidia  of  that  prime  or 

Jlate  by  whofe  fubjedl  the  fame  nuas  taken^  the  owners  are  not 

divefted  of  their  property,  but  may  refeife  wherefoevcr  they 

meet  with  their  vefTels.    MoUoy  62. 63.  cap.  4.  f.  15. 


t  351  ]  (D)     Puniflimqnt  qf  Piracy. 

I.  18  //.  8.  cap.  rpNafts,  That  for  treafons^  robberies ^  felonks^ 

^S'f'Z'  mui'dcrs  and  confederacies  done  upon  tie  feasor 

in  any  place  rehcarfed  in  this  ^atuUx  the  offenders  fball  not  have  bem 

eiefit  of  ckrgy^. 


f^irateie;  anti  l^t'cac?.  351 

2.  Clergy  Is  not  altownUe  upon  arraignment  for  piracy  upoQ  the  *  ^^^'  ^ 
utc  28  H.  8.  unlefs  the  piracy  was  done  in  a  •  creek  or  other  ^^^'^'j}' 
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ftatute  28  if.  8.  unlefs  the  piracy  was  done  in  a  •  creek  or  other 
river  in  which  the  common  law  before  the  (latute  had  jurif^  cafe  was* 
didlion,  nor  if  'twas  done  in  alto  mari,  and  out  of  the  body  of  P}^^r9  did 
the  county  j  becaufe  fuch  felony  is  not  felony  by  our  law,  but  J^^  ^'7ate 
hj  the  civil  law,  in  which  no  clergy  was  accuilomed  to  be  al-  Qu^en  £!»« 
lowed*  And  the  ftatute  28  H.  8.  does  not  make  it  felony,  but  commit  pw 
only  ordains  how  it  fliall  be  tried  s  and  fays,  fee  the  Statute  of  robLry'tp. 
I  E,  6.  which  takes  away  and  gives  clergy,  and  yet  it  (foej  not  00  the  high 
extend  to  this  aB  of  28  /f,  8.  nor  to  this  felony  of  piracy  done  fu»  te*«f  Ji^art 
per  altum  mare.    2.  By  the  +  Kins^s  pardon  of  all  felonies  by  com-  ^^v^f""**- 
mon  law^  or  by  anyfatute^  it  is  not  pardoned  \  becaufe  it  is  nei-  amity  with 
ther  felony  by  the  common  law  nor  ftatute,  if  it  be  fuper  altum  *«  ^*«* 
mare  :  but  otlicrwife,  if  it  be  committed  in  n  creek  or  port.    Re-  jfcVthe**^ 
folvcd  by  all  the  Jufticcs.     2  Jac.  Feb.  14.  Mo.  756.  pi.  1044.  rates,  being 
in  a  Cafe  of  Pirates,  n«  known^ 

obtained  a 
pardon*  granted  at  the  coronation  of  King  ]amrs,  whereby  the  King  pardoned  them  ali  fe.onies 
(inter  alia).  Refolv'dt  lit.  That  betbre  this  ftatute  piracy  or  robbery  on  the  high  Tea  was  no  lelony 
whereof  the  common  law  took  any  knowledge,  for  rhat  it  could  not  be  triedt  being  out  of  ail  towna 
and  countiesi  but  was  only  punithable  by  the  civil  law,  as  by  the  preamble  it  appeareth  {  the  at- 
tainder by  which  law  wrought  no  forfeiture  of  lands,  or  corruption  of  blood,  adly.  That  this  lU* 
tu'e  did  f  Hotaitfr  the  offence,  or  make  the  offence  felany,  bui  leaverh  the  ofieqce  «  it  was  bcfora 
this  ad,  viz.  felony  only  by  the  civil  law,  but  giveth  a  mcana  of  trial  by  the  comqicnlaw,  and  uu 
^ideth  fuch  pains  of  death  ss  if  they  had  been  atuinted  of  any  felony  dec.  doqe  ujKin  the  land,  fiot 
yet  (as  hath  beenfaid}  the  odTence  is  not  altered;  for  in  the  indi£^mcnt  upon  thi&ltatuie,  the  oflenoe 
inuli  be  aliedged  upon  the  fea  ;  To  a!i  lliis  jlO.  infli^eth  punifliment  for  th«t  which  it  a  felony  by  the- 
civil  law,  and  no  felony  whereof  the  common  law  uketh  knowledge,  jdly.  Although  the  Kin^ 
may  pardon  this  offence*  yec  being  no  felony  in  the  eye  of  the  law  of  the  realm,  but  only  by  the 
py\\  law,  the  X  pardon  of  all  felonies  generally  eztendeih  not  to  it,  for  this  is  a  fpecial  offence,  and 
ought  to  be  efpecially  mentioned.  3  Inft.  1 12. — Upon  this  refolution  ihefe  confequents  do  follows 
ift«  That  by  the  attainder  upon  this  adt,  though  there  be  forfeiture  of  lands  and  goods,  yet  thera 
it  It  no  corrupt i9M  of^iood.  2.  Seeing  the  offence  is  not  made  felony  by  the  laws  of  this  realm,  them 
can  be  f  no  acceffory  of  any  feluny  by  the  laws  of  this  realm  in  this  cafe,  either  before  or  after  the 
offence,  becaufe  the  princi^^al  is  no  felon  by  our  law,  neither  doth  this  tSt  fpeak  of  any  acceflbry* 
%,  If  there  be  an  f  f  acceffory  upon  the  fea  to  a  piracy,  that  acceffory  may  be  punilhed  by  the  civil 
Jaw  before  the  Lor4  Admiral,  but  cannot  be  punifiied  by  this  adt,  beciufe  it  cxtendeth  not  to  ac« 
ceiTories,  nor  makes  the  offence  felony.  Laflly,  The  ftatute  of  35  H.  8.  cap.  2.  taketh  not  away 
this  ftatute  for  treafons  done  upon  the  fea  for  the  caufe  aibrefaid.     3  Intl.  iia.— — i  M0II07  6S« 

cap.  ^.  f,  25. — Hawk.  PI.  C.  qq.  cap.  ^7.  f.  6. }  MoUoy  70.  cap.  4.  f.  28.— ^||  MoUoy  69. 

pap.  4,  f.  2§.  &  70.  f.  29. Hawk.  PI.  C.  99.  cap.  37.  f.  i,   cites  S.  C. f  But  fee  Statute 

Ji  &  12  ff,  3.  cjp.  7./.  9.  at  (Ej-  — Molloy  6*.  cap.  4..  f.  26  — Hawk.  PI.  C.  97.  cap-  ^7.  f.  8, 
p:es  S.  C— ft  S.  P.  Mollo^  70.  cap.  4.  f.  ig.—**  Hawk.  PI.  C.  99.  cap.  37.  f.  6.  cites  S.  C. 

3.  The  wonlsof  the  ftatute  of  28  H.  8.  are,  That  a  commiffion  Hawk.  PL 
Jhall  be  dird'^ed  t5*r.  io  heitr  and  determine  fuch  offences  after  the  ^'  'Jl-  "P* 

cotirfe  of  the  laws  of  the  land  fcj'r.  So  that  if  the  offender,  upon  hi.i  s.  P.'  and 

arraignment  before  commiflioncrs  by  force  of  tjiis  ftatute,  ftand  cites  s.  C. 

'mitte^  he»  (hall  have  judgment  de  jieyne  fort  &  dure,  by  force  of  ^u^j^** 

this  general  branch ;  but  it  is  ou:  of  the  latter  words  of  the  aft,  wis'  inflta. 

viz.  And  fuch  as  Jhall  be  convict  of  any  fuch  offence  by  verdi^f^  con^  ed  on  a 

fcfion  or  procefs  ;  for  he  tliat  ftandeth  mute,  is  npt  ponvict  of  the  ^^^  ^^*^ 

offence,  but  fuffereih  for  his  contumacy.     Alfo  it  is  neither  by  d.  ?4i.  ** 

verdift,  confeilkm  or  procefs.    3  Inft.  1 14.  h.  pi.  49. 

Mich.  7&8 
Elis.  Anoik 

4.  Anciently,  when  any   merchants  are  robbed  at  fea,    or 
fpoiled  of  tiicir  goods,  the  King  ufually  iffued  out  comwifftons 
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under  the  Great  Seal  of  England^  to  inquire  of  fuch  dcpredatiohf 
and  robberiesi  and  to  puniOi  *  the  parties ;  and  for  frauds  in  con- 
tra£ls,  to  give  damages  to  the  parties,  and  proceed  therein  fc- 
cundum  legem  &  confuetudinem  Angliae,  fecunidum  legem  mer- 
catoriam,  8c  legem  maritimam ;  all  three  laws  included  in  tlie 
commiiTions.     Molloy  71.  cap.  4.  f.  ia« 

5,  JBy  8  Geo.  I.  cap»  24./  I.  Perfons  declared  pirates  thereby^ 
and  being  conviBedy  flM  fufer  deaths  and  lofs  of  lands  and  goods. 

S.  4.  .Every  offender  conviJled  of  any  piracy,  felony  or  robbery,  by 
virtue  of  tbit  ail  is  excluded  the  benefit  of  clergy, 

(E)  Jcccjfories  ^vivaQitA.  How^ 

I.  T  F  a  pirate  at  fea  ajfault  a  Jbip,  but  by  force  is  preve fried 
-*■  entring  her,  and  in  the  attempt  the  pirate JIays  a  per/on  in 
the  other  Jbip,  they  are  all  principals  in  fuch  a  murder,  if  the 
Common  Law  hath  jurifdi<flion  of  the  caufe  :  but  by  the  Law 
Marine,  if  the  parties  are  known,  they  who  gave  the  wound 
only  ihall  be  principals,  and  the  reft  acceflancs ;  and  where 
they  have  cognizance  of  the  principal,  the  Courts  at  common 
law  will  fend  them  their  acceflbry,  if  he  comes  before  them. 
Molloy  62.  cap.  4.  f.  14. 

a.  II  (5*  12  /f^.  3.  A^.y./  9.  enads.  That  allperfim  VfboJhaH 
fitber  on  land  or  upon  tbejeas  knenvinglyfet forth  any  pirate,  or  affijl 
or"^  maintain,  procure,  command,  counfel  or  advife  any  per/on  to  coi^^ 
mit  any  piracies  or  robberies  upon  the  feas  \  and  fuch  perfonfhall 
thereupon  commit  any  fuch  piracy  or  robbery,  all  fuch  petfins  fiwl  be 
adjudged  acuffary  to  fuch  piracy  and  robbery,  and  after  any  piracy 
or  rctbery  committed,  every  perfin  who  knowing  that  fuch  iirate  or 
robber  has  committed  fuch  robbery, fhall  on  the  land  or  upon  tqe  fea  re^ 
cfive,  entertain  or  conceal  any  fuch  pirate  pr  robber,  or  receive  any 
fhip  or  ^oods  by  fuch  pirate  or  robber  piraticalh  and  felofiioufly  taketu 
Jhall  he  adjudged  accejfary  to  fuch  piracy  and  robbery  ;  andalljucb 
acccffaries  may  be  inquired  of  heurd  and  determined  after  the  common 
courfe  of  the  law,  according  to  the  fiatute  28  H.  8.  cap,  15.  as  the 
prif:cipah  of  fuch  piracies  and  robberies  ought  to  be  \  and  being  attainted^ 
fkall  fufFer  death,  ^nd  lofs  of  lands  and  goods. 

3.  8  Geo,  1.  cap,2^.f-^,  enacts.  That  allpcrfms  who  by  the  a£f 
11  £5*  12  Jf^.  3.  cap,  7.  are  declared  accfjfaries  to  any  piracy,  ar^ 
hereby  declai'fd  principal  pirates. 

(F)  Rewards  for  oppofing  of  difcovering  Pirates, 

I.  II  £5*  12  ^.  3.'pNaas,  Thztwhen  any  Englijb fhip  fhall  hav^ 
cap.  7./.  10.  "*^  been  defended  agasnjl  pirates,  enemies  orfea* 
rovers  by  fight,  and  brought  to  her  port,  in  which  fight  any  if  the 
qffirt  rs  or  fuimenfljall  have  been  killed  or  wounded,  it  fhall  be  lawful 
for  the  Judge  of  bis  Majeflfs  High  Court  of  Admiralty,  or  his  fut^ 
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Wfigdietn  ihfort  of  London,  or  tie  mayor,  bailiff  or  chief  officer  in 
thejeveral  outMrts  of  this  kingdom,  upon  petition  of  the  majter  or 
Jeamen  of  fuch  Jkip,  to  call  unto  hifn  four  or  n^rejubftantial  mer^ 
chants,  and  fuch  as  are  no  adventurers  or  owners  efthefhip  or  goods, 
tmd  have  no  interefl  therein,  and  by  advice  with  them,  to  raife  upon 
the  adventurers  and  owners  of  the  fhip  and  goods,  by  procefs  out  of 
thefcdd  Court,  fuchfums  of  money  as  bimfelf  and  thefaid  merchants 
hy  plurality  of  voices  Jhall  judge  reafonable,  not  exceeding  2  per  cent, 
^tbefireigM,  and  ofthejhib  and  goodr  according  to  the  Jlrfi  cofls  of 
the  gpods,  which  money  Jhall  be  difiributed  among  the  captain,  mafler, 
.  officers  andfeamen  of  the  fhip,  or  widows  and  children  ofthejlain,  [  3J3    J 
according  to  the  direction  of  the  Judge  of  the  faid  Court  bfc.  with  the 
approbation  of  the  merchants  aforefaid,  who  fhall  proportion  the  fame 
to  thefhip^s  company,  having  jpecial  regard  to  the  widows  and  chiU 
dren  of  fuch  as  Jhall  have  beenflain,  and  fuch  as  have  been  woundedm 

5.  XI.  A  reward  of  loL  for  every  vejfel  of  ioq  tons  or  under^ 
•emd  15  Lfor  every  fhip  of  a  greater  burden,  fhall  be  paid  by  the  com* 
mandcr  of  every  jhip  wherein  any  combination  Jhall  befet  on  foot  for 
the  running  away  with  or  dejlroying  fuch  Jhip,  or  the  goods  therein, 
tofuchperfon  as  fhall firjl  make  a  difcovery  thereof;  the  fame  to  b$ 
faid  est  the  port  where  the  wages  ofthefeamen  are  to  be  paid, 

&•  12.  This  aH  Jhall  be  in  force  for  7  years  b^<r.— ■  ■  But  is  made 
perpetual  by  6  Geo,  I.  cap.  19. 

2.  8  Geo,  I, cap,  24.^  5.  CDzfks,  That  ifanyfeaman  or  mariner 
9»  board  any  merchant^ip  or  vejfel  Jhedl  be  maimed  in  fight  againfl 
any  pirate,  every  fuch -fiaman  \^c.  upon  due  proof  of  his  being  maimed 
iti fuch  fight,  fDallmt  only  have  and  receive  the  rewards  already  op* 
pointed  by  22  and  2"^  par,  2*  cap,  J  I*  but  Jhedl  be  admitted  into  and 
ff:ovided  for  in  Greenwich  hoffital,  preferable  to  any  other feamam 
mvho  is  dtjabledfromfervice  by  age. 

(G)  Punijbmera  of  Sailors  ice.  for  not  opfojing 

Pirates. 

• 

1.    8  Geo,  i.TpNafts,  That  if  any  commander,  mafler,  or  other 

cap,  24.71  6.       officer,  or  anyfeaman  or  mariner  of  anp  merchant 

Jhip  or  veffel  which  carries  guns  and  arms,  fhall  not,  when  they  are 

attacked  by  any  pirate,  or  by  any  Jhip  is^c,  on  which  any  fuch  pirate 

is  on  board,  Jight,  and  endeavour  to  defend  themfelves  and  their  faid 
Jhip,  is^cfrom  being  taken  by  the  faid  pirate,  or  Jhall  utter  anf  wordt 

to  difcofsrage  the  other  mariners  from  defending  the  Jhip,  ana  by  ream 
fm  thereof  the  Jbip  istc^  Jhall  fall  into  the  hands  0/ fuch  pirate,  then 

every  fuch  commander  t^c,  and  every  fuch  feaman  lsfc>  who  Jhall  mt 
fight  and  endeavour  to  defend  andfave  the  find  Jhip  is^c,  or  who  Jhall 

utter  any  Jiich  words  as  aforefaid,  Jhall  lofe  atul  forfeit  all  and  ivery 

part  of  the  wages  due  to  him  and  them  rejpeffively,  to  the  owner  of  the 

fmdjtnp  i^c.  and  Jhall  n^t  be  permitted  tofuefor  or  recover  the  fame 

Vox,,  XVL  F  f  9r 


3S$  Pirate  {(ttii  Ipttact*  ]?ifcan». 

or  any  part  thereof  in  any  Court ,  either  of  law  or  eqmtj^  and  Mf/i 
fiiallfufferJtK  months  imprifonment. 

S,  lo.  This  aBjball^ntinue  7  years  ^c.^^But  is  made  pirpetual 
h  2  Geo*  2.  cap-  28. 

(H)  Pleadings  &c.  in  Indidtmcnts* 

Hivvk.  ^.  t.  T  N  cafe  of  piracy*  the  indi£lment,  laying  the  offence  to  be 
C.  ICO  cap.  i.  j^fg^  yp^„  the/eafelonice,  is  not  fufficient>  but  it  mufi  he  pi» 
i'^  It' hair  ratice  alfo.  Staunf.  PL  C.  1 14,  a. 

leen  litld. 

That  (itch  mdiftment  mtift  allege  the  fiOt  to  he  done  upon  the  Tea*  and  mvft  have  both  the  wotdi 
fcloniceand  piratice.— The  imdiamentmyj  menthmtht  fame  to  he  dwe  a/tn  ihe  higbfea.  MoU 
Jdj  689  69.  cap.  4.  £  15. 

[For  more  of  ^f tdCP  in  general,  fee  ja&mf  Cdltp*  ^ial>  and 

other  proper  Titles.  J 


1 354  3  Pffcarg. 


I* 


oVi^r  a         *  (A)  \Exclufive  of  the  Ovmer  of  the  ^-^V.] 

chU  Title 

Per  'cir.  f  '  A  ^*"  ^^^  claim  fiparalempifcariam  in  fuch  water,  and  the 
Litera^xU  *  .  »«''''''•  of  the  fill fiall  notfijb  there  upon  fuch  pifcary.  Co. 
caria  h  all  Lict.  122.  and  thcrc  citcs  Mich.  29, 30  £1.  between  Shirland  and 
0ne  ^Hibft^  Whitey  B.  and  in  the  fame  Term  between  Friflon  and  Cracht^di 

wria,  and     rcfolvcd.] 

not  nviik  [a.  But  if  a  man  cWimz  communiam  pifcharia^  vel  liberam  pii^ 
'T'^rir^'fer  ""*"*>  ^^  owner  of  the  foil  fhall  fi(h  there.  Co.  Litt.  i22. 
J'^'pif.  and  there  cites  M.  29,  30  El.  B.  between  Shirland  and  Whites 
caria  imt>iiti  and  in  the  fame  Term  between  Frijlon  and  Crachrode  refolved.] 


Mm  ifiierea. 


and  he  might  plead  to  an  aAion  of  trefpars  for  fifliing  in  liben  pifcaria  fua^  that  it  is  bh  frmmkltnt* 
menu  the  which  he  could  not  plead  if  it  wat  only  in  the  nature  of  a  common  ;  and  for  this  Holt 
Ch.  J.  cited  46  E.  3.  11.  and  in  the  Regiiter  95.  And  F.  N.  B.  88.  G.  H.  there  if  a  writ  of  rr^^ 
ifitmrew  fif  armh  libetmm  pifemriamftiam  pi/catut  eji,  and  fuch  a  writ  is  brought  17  E.  4.  6.  and 
rherefore  the  Regifterand  F.  N.  B.  being  fo,  and  the  old  book  of  E.  5.  aercring  with  it,  they  did  not 
regard  the  Cafea  cited,  dr  i  Inft.  122.  but  gave  judgment  for  the  plaintiff;  Nifi.  Skin.  541.  Pafdu 
5  W.  *  M.  B.  K.  Smith  ▼.  Kemp. 

3.  If  one  who  has  a  feveral  fijbing  grants  liberam  pifchetriam^ 
tbe  grantee  has  free  fifliing  with  thc^grantor.    But  if  he  grattu 

pifioaru 


Wtwet*  554, 

^fchariam  fuam^  without  faying  any  thing  rnore^  the  intirc  pif- 
chary  will  pafs.  2  Sid.  8.  Mich.  1657.  B.  R.  Alderman  of  Lon« 
T.Haftings« 


*  (B)  In  what  Place.  *  Thii  in 

^     '  Roll  it  (A) 

—Sec  Pre- 

[i.  M.  i.H.  5.B.R.  A  CTION  brought  for  fifliing  in  his  ^^^^s^^^^^- 

Rot.  90.  -^^  fcveral  pifc^rv,  and  defendant  pleads  ^^*  "J  ^^' 

fliat  the  place  where   &c.  is  the  fea  where  Jhips  go,  and  luUhin  Every  fub, 
the  jurifaiBion  rf  the  admiral^  and   demanded  judgment ;  and  jc<aofc©m* 
adjourned,  J  ^^^  ^^ 

with  lawful 
acts,  Ac.  in  a  navigahh  river  as  well  as  in  the  fea,  and  the  King's  grant  cannot  bar  them  thereof. 
But  the  Crown  only  has  aright  to  royal  JSjh^  and  the  King  may  only  grant  that.  6  Mod.  73. 
Mich.  %  Annae.  B.  R.  Warren  7.  Matthews. — 1  Salk.  357.  S.  C.  and  faid  a  quo  warranto  ought  to 
be  brought  to  tiT  the  titif  of  fuch  grantee,  and  the  validity  of  his  grant;  a&  where  one  claimedytf/diit 
fifchariam  in  toe  river  £x,  by  a  graat  from  the  Crown. 

In  replevin  for  taking  fix  boat-oars  the  defendant  avowed  the  taking ;  for  that  the  place  in  quef* 
tlon  is  his  fireehold,  and  that  he  took  them  damage  feafant.  The  plaintiff  pleads  in  bar  to  the 
«fowry,>  that  the  pUce  where,  called  Crefwell  Haven,  time  out  of  mind  has  been  a  wafte  ground  in 
tlie  townfhip  of  Crefwell  in  the  parifh  of  Woodhall ;  and  that  one  Edward  Coke  was  feifcd  in  tec  of 
QfcrUin  ancient  tenements  coofilling  of  diverfe  mcffuages,  and  feverai  (to  wit)  ado  acres  of  landf 
with  the  appurtenances  lying  in  the  faid  town(hip  ;  and  that  Ae,  and  all  tbofe%  ttbofe  &c,  time  out 
of  mind  have  htd,  nnd  ojri^ht  ought  to  Jbave,  common  c/JIJhery  in  the  jea  there,  «r  6eUnging  and 
appurtenant  to  tbtfaid  tenements  \  and  likewife  a  liberty  of  landing  and  putting  on  ihore  th  ir  ooatt 
upon  the  aforefaid  place  for  the  neceflary  ufe  ot  their  common  of  fiihery  aforefaid  ;  and  tvers  that  h« 
as  fcrvant  to,  and  by  command  of  the  faid  Edward  Coke,  did  fiflx  in  the  fea  there,  and  upon  that  oc« 
cafion  did  put  on  (hore  his  boat  with  the  faid  fix  boat-oars,  being  part  of  the  tackle  thereof,  in  and 
vpon  the  aforefaid  place,  as  it  was  lawful  &£.  and  that  defendant  of  his  own  wrong  took  and  unjutUf 
Ruined  them.  -Uponademuner  to  this  plea,  and  feverai  arguments,  the  Court  held  (firft)  that 
mil  the  fubj^dsof  England  may  fjh  inthsjra  of  common  rigbty  as  appears  ezprefsly  in  •  8  E  4.  iS* 
b.  19.  pi.  30.  it  being  for  the  good  of  the  commonwealth,  and  for  the  fultenance  of  all  the  people 
of  tbe/ealm.  So  is  1  Mod.  105.  6  Mod.  73.  Salk.  357-  Nor  is  it  the  law  of  this  country  only  $  for 
Grot,  de  Jure&c.  lib.  a.  cap.  a.  fed.  3.  and  cap.  3.  fed.  9.  lay.s  it  down  as  the  law  of  nations ;  and 
fays  the  (ca  is  as  free  as  the  air..  Trin.  14  and  15  Geo.  a.  C.  B.  Ward  v.  Crefwell.^Secondiy,  The 
Court  held,  that  fiihicg  in  the  fea  being  a  matter  of  common  right,  a  prefcription  for  it^  as  appur* 
tenant  to  a  particular  town(hip,  is  void  ;  and  is  as  abfurd  as  a  frtfctlption  would  htfir  r  _  ^  n 
travelling  m  the  King**  highway ,  or  for  thc/r«  u/e  of  the  air^  as  appurtenant  to  a  par-  L  355  J 
ticular  citate.  Acco.dlngly  the  plea  in  bar  was  held  to  be  ill,  and  ihc  avowant  had  judgment.  Trin. 
14  and  15  Geo.  a.  C.  B.  Ward  v.  Crefwell. — •  Br,  Cuftom.  4i6,  and  Fiizh.  Barre  93.  S.  C. 

a»  In  cafe  of  a  private  river ^  the  Lord's  having  the  foil  is  a  'n  the  St* 
pod  evidence  to  prove  that  he  has  the  right  of  fifliing,  and  it  '"^^^  "^ 
puts  the  proof  on  them  that  claim  liberamplfcartam  5  but  in  cafe  cular^ %-" 
of  a  river  liiTit  foiuts  and  reflowes^  and  is  an  arm  of  the  fea^  firants^  at 
there  pptma  facie,  it  is  common  to  all,  and  if  any  will  appro-  %[^'^^l^^ 
priate  a  privilege  to  himfelf,  the  proof  lies  on  his  fide.     Per  foii'be"ongt 
Hale  Ch.  J.  Mod.  105.  Hill.  25  and  26  Car.  2.  B.  R.  Anon.        to  the  Lord 

on  either 
fide,  and  a  fpecial  ftrt  of  fiAinj  belongs  to  them  likewife,  lut  the  common  fort  of  fifhing  is  common 
CO  all.     The  foil  of  the  river  Thames  is  in  the  Kir.g,  and  the  Lord  Mavor  is  the  confervator  of  the 
river,  and  it  is  common  to  all  filhermen,  and  therefore  there  is  no  fuch  contradidion  between  the  (oil 
teing  in  one,  and  yet  the  river  common  for  all  lilhcrs  &c.  Per  Hale  Ch.  J.  Mod.  106.  Anon. 

J,  A  man  may  have  a  jfreefifhery  in  his  oivn  foil,  as  he  may 
have  a  river  in  his  manor,  and  another  may  have  a  right  of 
fifhing  there  with  him.  Per  Holt.  3  Salk.  291.  Trin.  7  W.  3. 
B,  R.  Gipps  V.  WoUifcot. 

F  f  a  (C)  The 


^mv2^ 


(C)  The  feoeral  Sorts  of  Fiflicrics,  and  iohat  U I 

fever al  Pifcary. 

t.  nifchary  Is  diree»fold|  viz.  fiparalisy  libera^  and  cotmrnitif. 
^  In  the  firft  cafe,  he  that  has  it  is  owner  of  the  foil.  2*  Has 
m  property  in  the  fifh,  and  may  bring  a  pofleflbry  a£tion  for 
them  without  (hewing  a  title.   3.  Is  like  the  like  cafe  of  all  other 
commons*    And  i  Inft.  12a*  was  denied  to  be  law.    2  Salk. 
637.  Trin.  4  W.Jk.  M.  B/R.  Smith  v.  Kemp« 
Setanlit ,         2*  SipaYalts pifcharia  u  in  his  own  foil,  and  libera  pxfcharia  b 
tt^'Jtl^   ***  another's  foil  j  per  Brian  •,  quod  littleton  conceflit.    Bn 
^  "eife      Trcfpafs,  pi.  336.  cites  17  £.  4*  6. 


where  no 

one 

hath  lib^« 


taiem  pifondi ;  per  Rookby  J.  Comb.  434.  Trio.  9  W.  j.  B.  R.  Oips  Y.WooUoot—And  oneaaf 
have  it  /•  0litm9j0l9.    Ibid.  464.  S.  C 

3*  KJlevy'pond  is  a  man's  fereral  pifchary ;  per  the  Ch.  J* 
Vent.  123.  Pafch.  23  Car.  2.  B.  R.  in  the  Cafe  of  FoUexfcti 
and  Aibford  r.  Crifpin. 

(D)  Incidents^ 

S*  TN  rirerSy  a  man  (hall  hare  a£lion  of  trefpafs  for  fifliinf 
*-  there,  and  if  another  takes  fi(h  there,  he  that  has  the  water 

may  retake  them.  Arg.  Kelw.  30.  pi.  2.  anno  13  H.  7.  Anon. 
Aid.  74.  pi.  2.  If  one  has  pifchary  in  any  water,  he  has  no  pov/er  to  land 
iS.  s.  C.     ^thout  the  aflent  of  the  tenants  of  the  franktenemcnt.    Savil. 

II.  pi.  29.  13  April,  23  £liz.  in  Cafe  of  the  inhabitants  (^ 

Ipfwich  V.  Brown. 

3.  A  man,  to  prefenre  his  feyeral  fifliery,  capnot  cut  the  nets 

and  oars  of  one  that  comes  to  catch  his  fifli  i  but  he  might  have 

taken  the  nets  and  oars,  and  detained  them  as  dama^fiafimtj  to 

ftop  their  further  fifhing.    Cro.  Car.  228.  Midu  7  Car.  B.  tL 

RejncU  ▼•  Champernoon. 

t  356  3  (E)  jiSlms  and  Pleadings. 

1.  TPRelpafs  ofjijb  taken  y  the  defendant /aid  that  he  isfelfedmfee 
^  of  a  houfe  and  eight  acres  of  land  in  D.  and  that  he  and  all 
thofe  nviofe  efiate  be  has  in  it  have  had  common  (f pifcary  from fuch  a 
place  iofuch  a  place  as  appendant  8cc.  and  that  the  plaice  where 
&c.  is  within  thofe  bounds,  by  which  he  fi(h'd,  as  lawfully  he 
might  ;•  and  a  good  plea  \  per  Choke  and  Danby,  and  it  may  be 
well  appendant ;  and  not^  that  he  alleged  appendancy  emd  fre^ 
[cription.    Br.  Trefpafs,  pi.  306*  cites  4  £•  4.  29* 

%.  Tref« 


t.  TVcfpafs  tptaretnfeparalipifcafhiruaplfcatus^y  the  defend^  S.  P.  nid» 
rnit  pleaded  that  the  place  where  £5*f.  is  his  franitenetnent ;  and  per  '?"  ^*^'« 
Choke  J.  it  is  no  plea  but  argument ;  but  Brian  contra ;  for  by  J*.  24!^ 
hiro^  feparalis  pifcaria  is  in  his  own  foil|  and  libera  pifcaria  is  in 
another's  foil^  quod  Littleton  conceflit.     Br.  Trefpafs,  pi.  339. 
cites  17  £.  4.  6.  and  that  it  was  adjudged  a  good  plea  per  tot. 
Cur.  1 8  E.  4.  4. 

3.  Trefpafs  ofjifbing  in  his feparate  pifcary  in  D.  the  defendant 
Jii/tified  ty  pre/cription  in  him  and  his  predecejhrs  time  out  of  mind. 

to  have  free  fifherjr  there ;  and  a  good  plea,  and  good  colour ; 
but  it  was  entered  feparalem  pifcariam  according  to  the  writ 
and  declaration.    Br.  Trefpafs,  pi.  282*  cites  7  H.  7.  13. 

4.  In  trefpafs  quare  claufum  fregit  the  AtknAznt  jujiijied  be- 
caufe  he  faidhe  had  a  right  oi  fifliing  there  by/r^r^//o«,but  does 
not  Jet  forth  what  kindofji/bery  he  claim'd,  viz.  whether  liberamt 
feparalem,  or  communiam  pifcationis,  or  whether  he  has  it  as 
appertaining  to  a  manor,  mefuage  &c.  or  not,  but  makes  it  a 
mere  perfonal  thing,  and  for  that  caufe  the  plea  was  held  naught*- 
Per  Cur.  Hard.  A07.  Pafch.  17  Car.  2.  Anon. 

5.  In  trefpafs  for  fifliing  in  his  feveral  pifcary,  and  for  taking  1  Jo.  lof.^ 
ao  bufliels  of  oyfters  there  fuch  a  day,  continuando  pifcationempra^  S.  C. 
di&am  ivom  the  faid  day  to  the  time  of  the  adtion  brought. 

Upon  Not  guilty  pleaded,  and  a  verdift  for  the  plaintiff,  it  was 
moved  in  arreft  of  judgment,  that  the  hfhing  in  the  continuando 
was  altogether  incertain,  not  expreffmg  the  quantity  or  quality 
of  the  fifties,  as  it  ought  according  to  Platter's  Case,  5  Co. 
and  of  his  opinion  were  Wyld  and  Jonesf.  But  the  Ch.  J.  in- . 
clined  to  think  it  well  enough,  and  faid  Fkyter's  Cafe  had  not 
been  very  well  approved  of  late  years,  and  that  is,  that  it  is  ne- 
cefTary  to  exprefs  the  kind  of  the  fifties,  which  has  been  held 
fince  needlefs,  and  he  knew  not  why  it  might  not  be,  as  well  as 
an  indebitatus  ajfumfifit  pro  diverfts  mercimoniis.  But  the  other 
Judges  faid,  Tho'  it  was  reafon  it  fliould  be  as  the  Chief  Juftice 
faid,  yet  they  knew  not  how  to  depart  from  the  authorities  in 
the  point,  and  that  Playter's  Cafe  had  remained  unftiaken. 
Sed  adjoniatur ;  judgment  quod  quet^  nil  cap,  per  biUl.  Vent, 
329.  Trin.  30  Car.  2.  B.  R.  Hovel  v.  Reynolds. 

6.  In  trefpafs  for  fifliing  in  his  free  fipery  the  Jury  find  fpe- 
cially,  that  the  place  where  1%  parcel  of  the  manor  of  D.  and  that 
the  plaintiW is  feifed  of  this  manor  in  fecy  and  conclude  tl\at  they 
find  for  the  plaintiff,  if  he  could  have  an  adtion  for  fifliing  in  his 
free  fifliery  within  his  own  land  ;  and  adjudged  that  the  plaintiff 
may  have  fuch  a  fifliery ;  for  tho'  divers  may  have  liberty  to  fifli 
there  befides  himfelf,  this  is  libera  pifcaria  in  his  manor.  Skin. 
677.  Pafch.  9  W.  3.  B.  R.  Gipp&v.  Woollicot. 

7.  And  Holt  Ch.  J.  faid,  that  he  was  not  fatisfied,  but  that 
vhere  the  owner  of  the  foil  had  a  right  to  fifli  with  others,  that  he 
might  have  an  adlion  of  trefpafs  \  for  there  is  fuch  a  writ  in  the 
regifter,  and  it  does  not  lie  for  one  who  has  but  a  liberty  to  fifli ;  and 
tho'  he  might  have  claufum  fregit,  &  in  aqua  fi^a  pifcatus^  yet 

F  f  3  he 


3S7  Ibidem-   l^tece. 

he  thought  that  trefpafs  htf ;  and  if  it  be  not  prored  e  contra^  it 
(hall  be  intended  his  feparate  Jijhery  of  common  right ;  but  as  tfl 
the  objefbion  of  pifces  fuos  or  ibidem,  the  Court  feemed  tp 
think  it  was  ill.  Cur'  adv*  vult.  Skin.  678.  Gipps  ▼•  Woo^ 
licot. 

[For  more  of  l&jrcar?  in  general,  fee  ?erertr(ptfOn,  %lZ{m 

pafSf,  and  other  proper  Titles.] 


Place* 


(A)  Pleadings.  In  what  Cafes  the  Place  Is  material. 

ITetA'8  !•  T  N  real  anions  it  Is  not  ufual  to  count  of  a  year,  day  an4 
^tej!  S  *C  place,  as  of  the  gift  in  formedon,  alienation  in  dum  fuit  in- 

fra setatem  &c.  nor  in  mixt  aliens,  as  aflife,  waft,  and  quaro, 
impedit  5  contra  in  perfonal  anions.  Br.  County  pL  59.  cltea 
7  H.  7.  5. 

2.  In  tranjitory  aBions  time  and  place  are  net  material,  but  the 
plaintiff  may  declare  at  any  time  or  place.  10  Mod.  251.  3484 
Hill.  3  Geo.  I.  B.  R.  Cole  v.  Hawkins. 

3.  In  ajjife^  the  tenant  fat dy  that  the  plaintiff  was  not  bom  in 
England^  nor  within  the  allegiance  of  the  Kingy  and  the  others 
i  contra ;  and  there  he  fhewed  place  where  he  was  born ;  and  ih\ 
venictjurata.     Br.  Vifne,  pi.  7 1.  cites  22  Afl'.  25. 

Br.  Lieu,  pi.  ^.  Scire  facias  upon  a  fi tie  to  execute  remainder  to  the  plaintiffs 
^%^\a^  A^fjw/5'  N.  tenant  in  tail  by  the  fine  is  dead  withotdt  ifjue\  the  tenant 
wU  that  faid  that  N.  had  iffue  K.  who  is  in  full  life  ;  and  per  Seton  J.  he 
aftrr  the  fj^ed  notfi^ew  where  he  is  alive  till  the  other  denies  it ',  by  which  the 
whir 'in'h!«  other frtid  that  thete  was  no  fuch  K.  Prijl ;  and  the  others  e  contra^ 
re)oii.der  that  fuch  K.  at  M.  in  another  county;  quod  nota.  Br.  Re- 
Ihail  fliew    plication,  pi.  24.  cites  24  E.  3.  *33. 

th«  place.      ♦  ^        ^^ 

Quod  n*ta.— *  TJiU  feems  to  be  mifprinted,  and  that  it  (hould  be  (64)  locording  to  Br.  Lieu  fopn. 

Br.  Lieu,  pi.  ^,  Tor  in  formedon^  where  nothing  by  defcent  is  pleaded  agalnft 
E^/^64  —  v^arranty  and  affetSy  there  \itjhalljbew  where  the  affets  lie^  and  ndt 
In  forme,  before,  ibid, 
don,  excep- 
tion 'va>  taken,  becaufe  no  place  of  theajfttt  was  allef'd  in  the  bar;  bat  it  was  anfwered*  that  U 
Jhall  be  alte^^d  in  the  rtjoindtr  after  tbft  the  dtmandant  b*t  refly'd^  that  fiem  per  d^ctMt,  jS  £.  5. 
a4,*Br.  Aiica  per  Dffceaiy'pL  15.  cites  S.  C.-~--Br.  lieu,  pi.  xi,  citc<  &.  C. 

If 
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tf  a  mtn  pUsdt  that  tbt  JefitiJant  •immifirtimt  txttnivr^  f  hmt  mffiti  h  hh  iiindu  9r  affeii  if 
difcftitf  he  (hall  (hew  in  what  place»  but  he  need  not  Ihtvr  what  thing  or  land,  Br.  Pleadiqp»  pi. 
151.  cites  iiH.  4»  1. 

,  6.  The  place  where  the  Lord  diftrains  for  morefervices  [than 
ftre  due]  fliall  not  be  alleged  in  monftraverunU  Br.  Lieu^  pi.  85. 
Br.  Monftraverunt,  pi.  i.  cites  40  E.  3.  44.  S.  P. 

7.  In  a/Jife  of  rent^  the  defendant faid^  the  grant  is  that  the  p!ain^  Br.  Li«o» 
iiffjhould  chant  in  the  church  ofW.or  elfewBerejfor  the  fouls  of  isTc.  ^^§;  ^•' 
and  that  the  plaintiff  had  not  chanted fecundumjor mam  charts  \  and 

the  plaintiff fiud  he  had  chanted  fecundum  u>rmam  chartae,  and 
good)  without  Jhewing  in  what  place.  Br.  Ailife>  pi.  359.  cites 
41  Aff.  3. 

8.  Trtfpafs  upon  the  Cafe,  that  the  defendant  bv  reafon  of  hi&  [   358  ^ 
land  ought  to  repair  certain  ditches  and  banks ;  and  oecaufe  it  waa 

not  faid  in  what  vill  the  ditclies  and  banks  lay,  therefore  the 
writ  abated  \  per  Cur.     Br.  Lieu,  pi.  15.  cites  46  £.  3.  8. 

9.  Debt  againft  A.  executor  &c.  who  faid  that  there  is  another 
executor  in  full  life,  not  named  &c.  Judgment  of  the  writ,  and 
did  not  Jhew  the  place  where  5fc.  and  good}  for  if  the  plaintif 
denies  it,  the  other  may  rejoin  ^  and  fay,  fhat  he  is  alive  at  j8.  &c« 
and  well;  per  Cur.  Quod  nota  bene.  Br.  Pleadings,  pi.  144. 
ekes  10  H.  6.  I. 

10.  Praecipe  quod  reddat  in  D.  he  need  not  (hew  that  D.  is  in  ^^  *  f^ 
Ac  fame  county.    Br.  Lieu,  pi.  8.  cites  35  H.  6.  46.  D^^'uhoni 

faying  in  D. 
M  emuitmtm  tuo  quod  notii ;  and  thii  feems  to  be  rV  xurit  or  coimt:  for  thofe  (hall  he  brought  in  tho 
ftme  cottDCy  where  the  thing  is,  or  where  the  adk  was  done;  but  contra,  in  Aar,  title  and  p»eddiiig  | 
€k  there  he  wgbt  tojhexv  tbeflact  mnd  county  \  note  the  diverfity.  Ibid. 

11.  Debt  upon  arrears  of  annuity  till  he  he  promoted  to  a  eompe-^  \y*^!^^*^ 
tent  benefice^  znA,fhewed  thatfuch  a  day  he  took  feme  ^  and  for  the  5   ci.-^^ 
arrears  due  before  he  brought  the  adion;  Chocke  demanded  s.  P.  And 
judgment  of  the  count ;  for  this  a^  changes  the  adiion  of  annuity  /«  ^*»«« 
int^  debtx  and  therefore  ought  to  ftiew  place,  and  the  belt  opinion  \^ij^lf^ij^ 
was,  that  for  this  default  the  count  i&  not  good.     Br.  Count,  pi.  yp^n  at- . 

a6.  cites  35  H.  6.  CO.  nutty  grant. 

^"^  "'  *d  for  term 

it  muter  vfe^  heJLa/I  allege  the  death  ef  eefy  que  vre,  and  at  ^hat  p/aee,  and  there,  by  the  beft 

•pinion,  the  death  may  make  iffnc,  and  fo  of  iiic,  and  therefore  place  certain  where  &c.  Ihall  bt 

•iiegcd.  Br.  Lieu,  pi.  g.  cites  S.  C. Bat  indeht  ay  exeemtyn  they  (hall  not  Ihew  at  what  pUc» 

they  were  made  execuioi s ;  contra  of  adminijiratoru   Ibid. 


citta 


I  a.  In  maintenance,  the  defendant  demanded  judgment  of  Br.  Lieu, 
Ae  writ,  inafmuch  as  it  is  fuppofed  that  he  maintained  afuit  be-  \\  *,*'_^ 
tween  A.  and  B.  in  C.  B.  and  did  not  fay  at  Wejlminfer  or  any  Br.  Plead. 
9therplacey  and  yet  well  per  Needham,  Danby,  and  Aihton  Jutti-  '•«?•.  .pi- 
ces, contra  Danvers  and  Prifot  Juftices  j  but  after  they  advifed.  J*'c*^ll_ 
See  Magna  Charta  communia placita  &c.  Br.  Brief,  pi.  241.  [245O  Br. Record, 
cites36H.  6.  12.  tcJ^xr 

one  allege  a  record  in  Bank,  he  muft  fay  at  Weftminfter  or  other  pHce.  For  it  if  n^t  a  record,  if  ic 
doe^  not  fey  place  and  judgment.— Where  a  thing  wfetftrth  to  he  in  •  B*  R.  orCAjnetyt  «  ought 
likewife  to  bf  fet  forth  where  thofe  Ccvrfs  were  kept,  and  ??  H,  6.  10.  a  writ  Wat  ahstet  tor  wane 
«Cui  per  Cur.  u  Mod.  316.  Strinjcr  y.  Allifon.— •  S.  F.  Br.  FkadiDgi,pU  6y.  dc^ij  »•  4  «• 

F  t  4  ^'-^y 


ss* 


Vf^K- 


Butridrfr«  ^C,  B.  Iccinfe  the  thitute  h,  thtt  it  (hall  be  in  t  pltc*  ccrtMi.*-S.  P.  at  l»  C.  V.  Bl^ 
PlMftinm  fU  »X.  citet  5  E.  4.  S. 

13.  In  debt  againft  a  fuccejfor  of  10 /.  lent  to  fie  predeceffor^ 
which  came  to  the  ufe  of  the  houfe^  &c«  he  (hall  fhew  the  place 
where  it  came  to  the  ufe  of  the  houfe.    Br.  Lieu,  pU  53.  cite^ 

2  E.  4.  14- 

14.  In  debt  for  afalary^  he  need  not  to  declare  in  nahat  place  he. 
did  thefervice  \  per  Danby  Ch.  J.  and  others  5  for  it  may  be  that 
he  did  it  in  feveral  counties ;  quod  nota.    Br«  Lieu,  pi.  54.  cites 

3  £.  4.  21. 

15.  In  debt  the  plaintiff  counted  that  he  was  vicar  of  S.  and 
kafed  bis  vicartdge  for  two  years,  rendring  10 1.  per  ann.  and  for 
the  arrears  for  two  years  &c.  And  it  was  ordered  by  the  Court, 
that  he  (hall  (hew  in  what  county  the  vicaridge  is;  for  per 
Cateiby  be  may  fay,  that  no  fuch  vicaridge  In  the  fame  county, 
Br.  Count,  pi.  61.  cites  5  E.  4.  28. 

Br.  Lien*  i(5.  Debt  of  20  1.  againft  executors  upon  the  obligation  of  thrit 

gl.^».  citci  ip^2iXor  ^Vf\iO  pleaded  fully  adminifteredy  and  fo  to  ifue,  ^nd  at  tbe^ 
Ofira  in 's  Nifi  PriuSy  the  defendant  pleaded  that  the  plaintiff  after  the  loft  con* 
nirrit^  at  in  finuance  had  received  10  /.  parcel  of  his  demand  at  B.  Judgment  of 
D  ^^or*  pre-  ^^  ^"^>  ^"^  ^^^  Court  agreed  upon  argument  that  it  is  no  plca^ 
cipe  quod  if  he  does  notjhew  in  tohat  county  B.  t/«  Br.  Pleadings,  pL  89«» 
ledda^  of.    cites  S  E.  4.  138- 

land  in  D. 

^is  ihall  be  intended  to  be  in  the  fane  county  espreflSed  in  the  writ ;  bat  in  a  plea«  no  omeXj  la  eve 

yreffed  before  aa  in  a  writ.     fir.  Lieu,  pi.  52.  cite*  S.  C. — Br.  Pleadings,  pi.  89.  citcaS.  C 

[  359  ]  ^7*  ^^^^  upon  obligation  of  20 1.  with  condition  to  pay  20 
•  It  (hould   marks  at  fuch  a  day^  the  defendant  pleaded  that  he  paid  At  2omarkc 

lAt  b  ^  ^"^^  ^  ^^y^  *^^  ^^  ^^  ^^  P'^*  wichout^Mc;/Vi^  in  vihat  place  he 
paid  it ;  quod  nota.  Br.  Pleadings,  pi.  90.  cites  *  5  £.  3.  141. 
JITir/ wheret  ig.  In  replevin,  it  was  agreed  per  Chocke  andLattleton,'a^ 
^relfarJ'ac*  ^^^  denied,  that  where  a  man  alleges  a  deed  in  count,  avawrfy  or 
^uittanU^  otherivifcy  where  he  recovers  nothing ,  or  to  have  return -kc.  mere 
Scc.^  ttfbict  he  fliall  (hew  the  place  and  county  vAere  tile  deed  was  made,  by 
jrtid'where    ^^^f^"  tf^^^  v^^/;  and  there  no  fuch  place  is  a  good  plea.    Br^^ 

he  recovers  PlcadingS,  pi.  97.  citCS  6  E.  4«  II. 

nothing, 

there  it  fuflkes  to  plead  the  deed  without  (hewing  the  place.    See  tbedlverfity.  Ibid.— Br.  Lic« 

yl.  55.  cites  S.  C. 

Br.  Lieu,         19.  T)cht  againft  executors  upon  arrears  of  annuity  fC^otci  to  A^ 
pM6.  citca  plaintiff  y»r  Ife  of  the  teftator  out  of  his  manor  of  B.  with  claufe 
•       rfdiftrefs.    Judgment  was  demanded  of  the  count ;  for  it  is  not 
fliewn  in  what  countythe  manor  is  &c.  But  Littleton  J.  award- 
ed him  to  anfwer.    The  reafon  feems  to  be  inafmitch  as  now 
the  manor  is  difcharged  by  the  death  of  the  tejlator,  and  fo  was  the 
opinion   of  Pigot}   quod  nota.      Br.  Dette,  pi.    154.  citet 
7  E.  4.  26. 
Btrt  evufrm        20.  In  trefpofsy  thc  defendant  juftified  by  command  of  a firanger  j 
l^itslt    ^^  Jhallfhew  the  place  where  the  command  was  given.     Br.  Plead<^ 
frrva'-t  Sec,  ingS|  pi.  I02.  citcs  izE.  4.  10. 

^yh!«coin- 

■und,  ihere  he  need  not  (hew  the  place.  Ibid.— ^  im  CMfUu  aiaimjt  M  ^Jbif  iff  r^Hfmd that  A& 


pUxt*  359 


If  cmnmndofN.  ftfcmi  S.  Mt  B.  and  ilU  inafmuch  aa  tie  M  trot  ntmrn  the  fittee  vthere  the  <i 
mgmit  was  gfuett.  Br.  Pleadings,  pi.  70.  cites  ^  H  7.  n. — But  in  trefpmfi^  where  he  jt/eaJs  thmf 
MhefrMftktatrment  U  M  Ni  P.  and  be  by  bit  etmmand  &c.  he  need  not  fay  wbrre  the  commmndviae^ 
fw  the  command  b^  tnfvtrfed^  and  tbem  he  ()kall  (hew  the  place,  and  (his  in  the  retoinder^  m  if 
Items*    Br«  Ibid* 

.  ^l»  Debt  Upon  an  aHigatton  agalnjl  a  fentij  w\iO  pleaded ej^ufali 
ct  C.  in  another  county y  and  that  {he  hjms  covert  baron  at  the  time  &c. 
And  per  Cur.  {htJhaUnoi  allege  the  place  of  efpoufals^  but  fhallfay 
generally,  that  covert  &c.  And  fo  of  an  infant  \  fot  it  ihallbe 
try'd  where  the  writ  is  brought,  and  not  where  the  efpoufals,  or 
where  the  obligation  \%  fuppofed  to  be  made^  Br,  Vifne,  pi.  58. 
cites  15  £•  4.  32. 

22.  Scire  facias  upon  a  fine  of  the  manor  ofC.  andoftnvo  houfer 
end  20  acres  ofland^  and  becaufe  //  is  noifbewn  in  what  vill  the 
land  lay^  therefore  the  writ  was  abated ;  contra  li  it  had  been  of 
c  manor  only ;  for  a  manor  may  be  out  of  every  vill,  and  known 
byname  of  a  manor*,  qiiod  nota..  Br.  Brief,  pi.  383.  cites 
19  £.  4.  9. 

23.  Cafe  was  brought  ^Jr  over-priding  a  horfe  to  Torky  fo  that  Br.  Ltc«« 
for  fevcral  days  after  the  horfe  was  not  able  to  do  the  plaintiff  pi^4-««f 
^ny  fervice,  but  the  plaintiff  didnotjhevj  in  what  county  York  waSy  ^' 

and  for  that  reafon  Choke  held  the  writ  ill.     21  E.  4.  79.  b- 

pl-  9?- 

24.  In  trefpafs  of  two  coffers,  the  defendant  faidj  that  before  Sohfinnm 
the  plaintiff  any  thing  had  &c.  the  property  was  in  J.  S.  who  gave  ^'"^  *)^  (^ 
tp  the  defendant  at  B.  and  tnade  the  plaint  if  his  executor,  and  died^  ''^Xamy 
and  the  plaintiff  was  pojfejfedy  and  the  defendant  took  it  &c.  and  good,  «*^  «^» 
tho*  no  place  be  alleged  where  J.  S.  was  pofefedy  notwithflanding  J?!,^***  J"* 
that  ifTue  may  be  taken  thereupon  5  for  where  no  place  is  aUegcd,  "^^  ^berw 
it  ihall  be  intended  to  be  where  the  action  is  brought ,  and  there  the  theajfettia^ 
vifne  (hall  come;  and  ^it^TXht  plaintiff faid,  that  before  the  gift  to  Vf'^^^^ 
the  defendant  the  faid  J.  S.  gave  to  the  plaintiff-,  and  the  others  Jiblt'lfier 

€  contra  ;  and  now  per  tot.  Cur.  becaufe  the  property  is  confeffed  and  fhe  defcem 
avoided,  and  iffue  taken  upon  another J^int,  therefore  it  is  no  jeofail  '  fi^^^l^^ 
by  the  riotfiewing  of  the  place  where  the  property  was^  tho'  it  was  YbTlj-lieby 
material.     Br.  Pleadings,  pi.  157,  cites  x  E.  5.  3.  eider  title, 

execMtfmr,  and  this  record  certified  againft  the  defendant.  This  is  not  jeofail,  inafmuch  as  tbr  "aJTtf 
^ae  confejfed  mnd  avoided^  quod  omncs  concclTcrunt ;  and  yet  at  firft  the  other  misht  have  de- 
murred, becaufe  no  place  of  the  affcti  was  (hewn.   Br.  Pleadings,  pi.  157.  cites  I  E.  5.  3. 

25.  In  trefpafs,  the  defendant  faid,  that  he  himfelf  nJbas  poffeffed,  [   360   ] 
And  delivered  the  goods  to  W.  who  delivered  them  to  the  plaintiff ,  Br.  Lieu,  pi. 
and  he  re^took  them  5  there,  by  the  Juftices,  he  need  not  fliew  the  ff  *  ^*'*'  ♦ 
place  where  he  was  poffefled.    Br.  Pleadings,  pi.  72.  cites  "c.-Br. 

4^-  7-  J*  Vifne, pi.' 

79.  cite* 

J  ^\  ^^'^^  *  ^^^  plead*  leafefor  ^  years,  exchange  or  furren-  ♦S.P.  Con. 
*r,  he  fliall  Ihcw  the  place  vhere  &c.  Contra  of  attornment  i  ^~in>»«*f« 
but  ^«^^  inde,  and  the  fame  feems  to  be  of  releafe  pleaded.  {Zj'{l.^' 
iJr.  Lieu,  pi.  50.  cites  5  H.  7.  24.  per  Fairfax  and  Keble.  e&a  by  li. 

is  always  upon  the  land  5  by  the  beft  opinion.  Br.  Pleadings,  pi.  01.  cites  7  E  A.  27 -IrTii/^ 
l./.jr.«.r./,  where.«an^/«A«^.;./.^..,  he  ^c.^JitJve\V^^[^^^^^ 
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36o  Place. 

It  matter fn  xvrttif/g,  Br.  Lieu,  pi.  49.  ckesai  H.  7.  22.<-«— Br.  Pleadinfs,  pi.  45*  citct  S.  €•*« 
J(*  ofm  kjurrendtr  §rltaft\  for  it  (hall  be  intended  upon  the  land.  Br.  Lieu,  pi.  40.  cites  21  H.  7« 
^2.->Br.  Pleadings,  pi.  45.  cite%  S.  C.—-  So  ^  tetnier  »f  bemage,''-'^Bj.  Lieu,  pi.  40.  eire* 

21  H.  7.  22."^ Br.  rieadings,  pi.  4*.  cites  S  C.         But  if  1  heather  party  tru'verfet  thrfe  thbfgtp 

then  place  (hall  be  allied  iDt£fr  repMider,     Br.  Lieu,  pi.  40. — But  be  Mubs  plead*  arhitrement  Ac* 
yvhich  zre  mere/y  maiden,  in /ai^t  fliall  allege  place  in  his  bar  where  J^c.  ^itrr  of  this  diverfitjr* 
~     "■     "■  "       ~  "^     "  ot  adjudged  but  idjorntd. — S.  I*.  Br.  Plead* 

the  fubm.ifion,  anU  the  place  of.  the  award. 


waicn  are  merety  mat(eri  tn/ac/,  uiaii  allege  place  m  J  ^ 

Ibid. — Br.  Pleadings,  pi.  45.  cites  S.  C.    But  it  was  not  adjudged  but  idjorntd. — S.  P.  Br.  Plead* 

ingSff  pL  i57.-oites  I  £.  5.  j.-^^HeflulIfay  theplaceof 


Br.  Pleadings,  pi.  70.  cites  3  H.  7.  ix. 

f  S.  P.  And  fo  of  a  re/fafe  of  land ;  confirmation  &c.  Quod  nota,  per  tot  Cur.    Br.  Pteidinfib 
jfL  157.  citai  Z  £•  5v  3.-*Contra  uf  a  releafe  ofaQhm  Sec,   ib:d. 

27.  Note  ^hcre  a  man  pleads  th^t  the  intejlate  had  meviohb 
goods  in  divers  diocejfes^  he  ought  tojbew  in  whatplace^  and  tvbat 
goods  tbij  art^  fo  that  the  Court  may  adjudge  whether  they  are 
goods  moveable  or  not,  and  (hall  not  (lay  till  the  matter  be  tra- 
verfed,  and  then  to  (hew  it  in  the  rejoinder ;  per  Rede,  Fineux^ 
and  Brian  ;  but  Keble  ferjeant  contra.  Br.  Pleadings,  pt.  165. 
cites  10  H.  7.  19. 

28.  Debt  upon  an  Migation  conditioned  not  to  hunt  in  the 
plaintiffs  warren.  The  defendant  pleads  that  he  did  not  hunt 
in  his  warren ;  the  plaintiff  replies,  and  fays,  that  after  the  mak- 
ing of  the  bond,  &  ante  diem  impetrationis  brevis  &c.  venaA 
tu8  fuit  cum  retibus.  The  defendant  demurs,  and  adjudged 
sigainll  the  plaintiff;  becaufe  he  doth  not  allege  where  his  warren 
Aiy,  that  the  defendant  might  have  taken  iffue;  and  Vaughan 
faid,  that  venatus  fuit  cum  retibus  was  nonfenfc ;  for  it  is  the 
dogs  that  hunt,  and  not  the  nets.  Freera.  Rep*  31.  pL  39* 
Pafch.  167a.  in  C.  B.  Bud  v.  Weft. 

29.  Upon  a  demurrer  to  a  plea  in  abatement,  the  defendant 
£2iid,  that  {he  was  baptized  by  the  name  of  Marj^  and  not  of  Pa^ 
iitnce^  and  the  plaintiff  demurs^  becaufe  no  place  where  (he  was 
baptized  is  mentioned,  and  alfo  (he  does  not  fay  that  (he  was 

Jit  called  at  the  time  of  the  bill  fued\  for  where  an  tlQ,  is  alleged 
there  ought  to  be  a  place  mentioned,  becaufe  it  is  trarerfaUe^ 
hut  if  it  had  been  that  (he  was  known  hy  fuch  name  only^  it  might 
be  tried  where  the  adion  is  brought,  oecaufe  it  only  concerns 
the  perfon ;  but  becaufe  the  defendant  did  not  fay  that  ibe  was 
called  Mary  at  the  time  of  the  bill  fued,  (lie  ought  to  give  the 
plaintiff  a  better  writ.    Skin.  620.  Nichols  v.  Shepherd. 

30.  There  are  two  forts  of  writs,  viz.  Breve  nominatum  &  tn^ 
mominati4m ;  the  frft  contains  the  time,  place  and  demand  rcry 
particularly  ;  the  other  contains  only  a  general  complaint^  without 
the  exprellion  of  time  or  damage ;  as  the  aflion  of  trefpafi^ 
which  might  have  been  at  any  time  done,  and  was  intended  to 
defend  the  eftate  itfelf  againll  the  invafion  of  the  neighbours  \ 
and  feems  to  have  been  thus  generally  allow'd  before  the  di(^ 
tin£tion  of  bounds ;  and  therefore  the  vill  only  was  alleged  where 
the  trefpafs  wasfuppofid  to  be  done,  and  the  plaintiff  might  count 
of  any  trefpafs  committed  before  the  fuing  out  of  the  origtnaL 
G.  Hift.  C«  B.  3.  cap.  I. 

[For  more  of  ^BlatC  in  general,  fee  9^anar  (S),  Scatter  Onll 
fcrriant  (S),  'cErafacrft'IWipaf?,  and  other  proper  Titles.] 


piea  an)  Demumv.  3^^ 


pim  anD  pmuxxtt 


(A)  Plea  and  Demurrer  in  Equity.  Notes. 

!•    A  Plea  is  a  fpecial  cnfwtr  to  a  Wly  Of'  fome  part  thereof^ 
^■^  (hewing  and  relying  upon  one  or  more  things,  as  a  caufe 
why  the  fuit  fhould  be  either  difmified.  delayed  or  barxed. 
P-  k.  C.  273. 

2-  It  is  of  3  forts,  T  A-  «^ 

Ift,  To  the  Jurifdiaion.  fyn^JZ 

it  if  to  be 
fliewo,  thit  thf  Court  hat  mqt jttrt/iiiaim of  tht  caufe;  0*  Iflamixlh  itta  €»mt9jpmlMthiy  wntempt 

Jratublfey  you  may  plead  it,  and  that  time  inmemorial  &c.  (ar  as  the  pafe  is}  ^j\  (uitsat  commoD  lav 
and  in  equityi  touching  the  fame,  have  or  ought  to  have  been  impleaded,  and  yet  are  impleadaU* 
io  the  Courts  of  thefaid  county  palatine  &c.  before  the  Chancellor  &c.  and  notelfewhcre.  r  R.  C. 
xiy^-One  pita  omiyh  to  be  admitted  to  the  jurifdidion ;  wherefore  if  the  defcQ4ant  plead  fuch  pk« 
as  is  not  fufficient  in  its  nature,  or  plead  the  jnatter  infufficiently,  he  will  be  put  to  anfwer.  P  R.  C« 
ITS'"— As  pUa  /#  tbejubfianct  and  body  of  the  matter,  fo  pleas  to  the  jurifdieHf^  ihall  be  dttt^ 
mimed  im open  Cottrt,    P.  R.  C   275.— Curf.  Cane  181.  184. 

Said,  If  a  kUl  be  brought  in  the  Bxebequer  touching  tithes,  or  other  matter,  and  the  defendant o> 
liibits  his  bill  here  againft  the  there  complainant  toucning  the  fame  matter,  the  CoqrC  of  Eichequer 
has  gained  Jwrifdi^oa  by  priority  of  fuit,  and  it  may  be  pleaded  in  abatement  of  the  bill  here- 

adiy,  To  the  Perfon.  ^  ^  *f 

^  fecond,  vi«« 

in  refpeft  of  the  perfon,  it  may  be  (hewn,  either  that  the  plaintiff* is  by  law  difabled  to  fue,  as  that 
he  is  out/awed,  or  excommunicated  (which  works  a  temporary  difability),  or  that  he  is  attainted  Ac* 
(which  is  a  perpetu4l  diikbility);  that  he  is  a  p^pifi  cowviCl^  or  that  the  plaistiflF  or  defendant  is  araf 
fucb  a  perfon  ax  alleged^  ufemefole^  beir,  executor,  or  adminijlrator  Sec,  and  is  not  therefore  to  hm 
or  be  fued  as  fuch  for  the  matter  in  queftton.  P.  R.  C.  276.— —So  the  defendant  may  plead  m» 
commmiieation  in  the  plaintiflF,  which  muft  be  eertijied  by  tbe  ordinary,  either  by  letters  patents  coo* 
taining  a  pofitive  afiirmation  that  the  complainant  Hands  excommunicated,. and  for  what,  or  by  lec« 
ters  teftiibonial,  reciting  quod  fcrutatisregifteriis  tnvenitur  &c.  and  either  of  them  mull  \i^  fub  Jtgilla^ 
and  fo  pleaded.  P.  R.  C.  277,  278. — Outlawry  or  excommengement/w  a  procbein  amy  or^urdiam^ 
fannot  be  pleaded  or  alleged  in  difability,  where  an  infant  fucs  or  defends  by  him.  P«  R.  C.  a7S.-» 
C4rf.  Cane.  1859  186. 

3dly,  In  Bar.    P.  R.  C.  273.  A  plea  «r 

•^     "  .  '  -^  bar  ii  com- 

inonly  where  fome  foreign  matter  or  thing  is  (hewed,  wheirby,  fuppofingthe  bill&c.  true,  yet  the 
fuit  or  bill,  or  fome  part  thereof  is  barred.  Sometimes  it  is  an  aS  of  parliament ;  as  thtjlatute  of 
limitation oi  Anions,  the  ftatute  of  frauds  &c.  Sometimes  a  record',  as  a  common  recovery  ;  a  verdi3 
at  law ;  a  vcrdidl  and  judgment  &c.  Sometimes  botb  afiaiute  and  record  ;  as  zfine  v/itb  proc/amam 
fions  according  to  the  ilatute,  and  five  yean  non-claim.  Sometimes  it  is  a  matter  In  pais  ;  as  a  r^« 
ietife;  zn  account  flated  \  notwithftanding  which,  a  defendant  muft  ordinarily  anfwer  a  particuh  " 

Iraud  Ac.  if  any  bq  alleged.  P.  R.  C.  2  70. If  the  defendant**  title  hz  paramount  tbe  plaintiff'*. 

he  may  plead  it  in  bar.  So  if  the  plaintiif  has  granted  or  releafed  his  right  to  tbe  deftndant.  So,  a 
Irafe,  or  a  purfbafefor  a  valuable  co^deration  &c.  may  be  pleaded  in  bar ;  the  defendant  by  way 
of  anfwer  denying  any  notice  of  the  plaintiff's  title  or  claim.  So,  z  long  peaceable  poff.ffion,  as  60 
years  or  more,  may  be  pleaded  in  bar.  P.  R.  C.  279. — Sometimes  this  plea  is  to  the  very  ground 
and  foundation  cf  the  fuit ;  as  in  a  bill  for  difcovery  of  title  &c.  the  defendant  may  plead,  that  the 
complainant  h^s  conveyed  tbe  fremiff^s  in  queflion^  or  his  right  to  them  &c.  to  emotber  perfon. 
^.  R.  C.'ijro,  »$o. All  or  fevuul  ^i  the  matters  in  bar  may  \it  pleaded  togttber.  Sometimes  a 
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$61%  pes  ann  IDemtimr« 

Jkft  depimHiig  htrt»  or  cirewliere»  it  pleaded  in  Kar.  So  a  ^tme  or  iifmUffiim  in  this  Coiit.  F.  K.  tfr 
^o.<— If  a  decree  it  had*  and  the  party  bring!  a  hiti  intendiftgto  m/itw  ibe  iiecrte,  kta  doet  it  if 
mmf  •/  wif^Mlhilk  and  jm/  i>rfirm,ofm  kiiirfffwkWt  tfae defendant  maj  plead  the  decncin  kifw 
P.  R.  C.  »Sa— Ciir£  Cane  iS;*  188. 

» 

3.  When  a  Utl  is  in  the  dtsjunBivty  tlie  defendant  by  lib  plea 
may  take  it  either  way ;  pet  Ld.  North.  Vem.  219.  Hill.  i68^. 
Creffet  v.  Kettleby. 
[  3^2'  3  4'  '^^^  defendant  cannot  plead  after  a  proclamation  retamMn 
nor  can  a  plea  be  taken  on  a  general  commj^n  to  take  the  anfwer 
only,  and  not  to  plead  anfwer  or  demur  i  per  Ld.  North.  Vem. 
275.  Mich.  1684.  Loyd  v.  Gunter. 

5.  Where  the  defendant  anfwers  to  part,  and  pleads  to  tk  re^^ 
the  plainti£F  cannot  put  in  exceptions  to  the  anfwer  till  he  has  firft 
arjped  the  plea,  or  obtained  an  order  that  the  plea  ihall  ftand 
for  an  anfwer,  with  liberty  to  except  to  the  matters  not  pleaded 
to.    Vcrn.  344.  Mich.  1685.  Darnel  v.  Keyney. 

6.  If  the  plaintiff'  replies  to  the  defendant's  plea>  he  thereby 
admits  it  to  be  good,  if  it  be  true,  and  the  validity  of  the  plea 
can  never,  afte»  be  confidered,  but  only  the  truth  of  it,  as  he 
proves  it,  or  the  plaintiff*  difprovet  it.  Ch.  Free*  58.  Mich« 
1695,  Parker  y.  Blythmore. 

7.  Tho'  a  plea  in  bar  be  allofved,  yet  the  plaintiff' may  reply  H 
the  truth  rf  it,  and  put  defendant  on  proving  it,  anafmj  except  ip^ 
any  other  pari  of  the  anfwer.     G.  Equ.  R.  184. 

8.  Pleas  which  tendtofupport  nvrong^ing  mu/l  have  the  greaiefi 
JlriBnefs  and  txaHnefs.     G.  Equ.  R*  187.  Gafcoync  v*  Sidk 

veil  &  aL 

(B)  yJ?  Bills  of  Account. 

t.  1^II>L  was  brought  to  be  relieved  a^sunft  an  a8ion  hy  gtsoT'^ 
^  dianfor  detaining  infantsl  and  to  have  an  account  0?  the 
Tents  and  profits  of  the  real  eftate.  The  defendant  pleaded  that 
he  is  remainder-man  in  tail,  if  the  infant  die  without  iflue,  and 
that  the  guardianjhip  was  devifed  to  him,  and  he  was  made  execu^ 
tor^  and  the  plaintiff'  had  a  legacy  of  only  los.  left  her.  The 
plea  was  allowed,  unlefs  the  will  (hould  be  difproved.  Fin.  R. 
.    aoo.  Hill-  27  Car.  2.  Corcellus  v.  Corcellis. 

2.  Bill  was  brought,  was  for  an  account  of  copartnerfhip. 
The  defendant  pleaded  an  award,  averring  the  matter  in  queflion 
comprized  in  the  award.  The  plaintiff  replies  generally  that  there 
was  no  fuch  award ;  and  tho*  the  plaintiff*  ought  to  have  fet 
down  the  plea  to  be  argued,  and  not  to  have  replied  to  it,  yet 
decreed  that  the  defendant  account :  but  after  (tho'  that  decree 
was  figned  and  inroU'd)  the  Court  ordered  the  defendant  only 
to  aniwer  over.  Vern.  72*  Mich.  1682.  Farrington  ▼•  Chute 
&Ux. 

3.  Bin  was  brought  by  one  incumbrancer  againft  an  affignee 
of  incumbrances,  and  in  pofleflion,  for  an  account,  and  that  de- 
fondant  might  accept  whatj  if  any  thing,  was  due  to  him,  and 

plaintiff 


|l«ntiff  be  let  into  a  fatisfaAion  of  his  debt  $  but  omitted  pnjm 
ing  payment  of  the  furplus  to  the  plaintiff;  On  the  account  it 
appeared  that  the  defendtot  was  overpaid  4000  L  The  plaintiff 
IhenfroceeJfd  at  law,  and  fued  z/cin  facias  on  his  judgmentf 
and  took  out  txtcution  by  elegit ;  after  which  the  plaintiff  brought 
Ids  bill  to  have  the  4000 1.  towards  his  debt)  to  which  the 
matter  before  mentioned  was  pleaded  in  bar,  and  the  Court 
allowed  the  plea*  Jefferies  C.  Vern.  349.  Mich.  1685*  ^^^  ^*• 
Thomas. 

4.  Detinue  of  charter t  is  a  good  plea  in  bar  of  account  in  equl^ 
ty,  as  well  as  at  law.  2  Vern.  33.  Hill.  1688.  Countefs  of  Ply« 
raouth>.  Bladen. 

5.  A.  the  mortgagee  brt>ught  a  hill  tofonclofe^  and  B.  the  ; 
mortgagor  brought  a  crofs  hill  to  redctnii  and  it  was  dcened 
to  pay  principal^  intereft  and  cofts^  or  elfe  to  he  foreelofedy  and 
9n  payment  to  be  let  in,  B.  died,  and  the  account  being  takeo^ 
the  plaintiff  finding  tie  ejlate  infufficient^  brings  a  new  hilt  ^ 
retfivor^  and  partly  a  fuppletnentaf  billy  both  to  review  the  for* 
mer  decree  and  proceedings^  and  likewife  to  bflve  an  ae» 
count  of  tie  ttffets  of  B.  and  thereout  to  have  fatisfaQion  for  a   . 

hond  which  was  given  for  a  collateral  fecurity  with  the  mortgagee*  £  363^  ] 
Tjo  this  bill  the  executor  of  B.  pleads  the  former  decree  in  oar^ 
that  the  plaintiff  eleBed  bis  fatisfaEHony  and  bad  not  fo  much  «r 
fuggefiedthat  thai  fatisfaQion  was  deficient  \fo  that  it  does  not  ap- 
pear but  that  he  may  receive  a  double  fatisfaEtion  for  his  debt,  and 
that  it  was  plain  that  he  had  not  waved  the  mortgage  hy  his  hillef 
revivor.  A.  infilled  that  it  was  the  pra^iice  of  the  Court,  that 
taking  out  of  procefs,  or  making  ufe  of  any  counter  fecurity^ 
was  in  itfelf  a  waver  of  the  for eclojurcy  and  that  a  mortgagee  hsut 
always  his  eleBion  to  wave  and  open  the  foreclofure,  and  have 
recourfe  to  his  bond  or  covenant,  if  he  thought  proper.  But 
per  Cur.  the  plaintiff  by  his  revivor  has  not  waved  the  mortgage^ 
or  £0  much  as  fuggefted  a  deficiency ;  fo  that  the  plea  muft  ftand 
for  an  anfwer  without  liberty  to  except.  G«  £qu.  R.  186.  HilL 
I  a  Geo.  I.  Birch's  Cafe. 

(C)  To  Bills  ofDtfcovery  ofPerfonal  TAtngs.      sm  (E)  ^ 

1. 1^I1*L  was  brought  againft  a  clerl  of  a  company  to  produce 
^  the  company's  books  of  account ;  he  pleaded  that  he  is 
fworn  not  to  ihew  or  deliver  the  faid  books  without  the  confent 
of  the  mafter  and  wardens  &c.  And  becaufc  the  other  defend- 
ants might  be  compell'd  to  produce  the  faid  books,  the  plea  was 
allow'd.     Fin.  R.  24.  Mich.  25  Car.  2.  Gregg  and  Stileman 

Sovernors  of  Tunbridge  fchool  in  Kent  &  al.  v.  Cotton  &  aL 
efendants. 
2.  Bill  was  brought  againft  an  executrix  of  an  executrix  to  dif 
cover  the  perfonal  eflate  of  the  firft  executrix,  fuggefting  that 
^twas  the  intention  of  her  teftator  that  a  moiety  of  the  eftat^ 
«f  which  (he  ihould  be  poffefs'd  at  her  deatbj  Cbould  go  to  and 

'7  ^ 
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ZH  IPIea  and  Demtttter; 

fee  divided  among  At  j)laintiff3  &c.  iThc  defendant  plca<i(wf 
that  fhe  was  made  executrix  of  the  firft  executrix ;  and  demurs^ 
foiC  that  her  te/lator  had  nd  povjer  to  impofe  on  her  bow  to  difpofe 
ber.  eftate^  and  that  (he  had  taken  an  oath  trulv  to  adminifter.' 
The  plea  and  demurrer  were  both  allowed.  Fin.  Rt  31.  Mich^ 
S5  Car.  2.  Cowpland  &  al.  v.  Carter. 

•  3.  Bill  was  brought  "to  dtfiover  the  perfondl  efiate  of  an  intiftatef 
'  who  was  the  plaintiff's  grandfa&er ;  defendants  pleaded  a  deed 

of  bargain  and  fait  from  one  adntiniflrator  under  whom  they  claim^ 
ilhd  that  one  of  the  defendants  is  admiHiflrator  Itkewife  to  the  (aid 
inteftate ;  and  demurred,  for  that  tht  plaintiff  bos  no  title.  And 
the  Court  allowed  both  the  plea  and  demurrer.  Fin.  R.  44^ 
,  Mich*.  2 J  Car.  2.  Newman  v.  Holder. 

4.  Bill  was  brought  for  an  account  of  the  {At.  of  goods  taken  tii 
execution  at  an  tinder-valtu,  and  of  the  equit)  of  redentption  of  » 
mortgage,  and  bf  money  received  to  compound  debts  \  the 'defendant 
pleaded  that  before  he  bought  the  goods  of  the  (heriff,  and 
afterwards,  they  Ivere  offered  to  the  plaintiff  at  the  fame  price  for 
which  he  bought  them ;  and  pleaded  a  releafe  of  the  equity  ofrt* 
demption  of  the  mortgage  for  600I-  paid,  and  a  receipt  given^ 

I  and  a  general  releafe  from  the  plaintiff  to  fuch  a  day,  and  that  • 

the  releafe  was  without  f'raud  \  and  that  by  his  anfwer  he  has 

£>en  an  account  of  what  monies  he  received  to  compound  the 
ibts  of  the  plaintiff.  And  the  pleas  were  allowed.  Fin.  R«  i  x  I* 
Hill.  25  Car.  2-  Dean  y.  Gavel,  Btiggs  &  al.  1 

5.  Releafes  given  on  payment  of  portions  Were  pleaded  to  a 
bill  oi difcovery  and  account  of  a  will,  and  the  rents  and  profits  of 

*  the  teftator's  real  and  perfonal  eftate,  but  without  fctting  forth 
that  there  was  any  difcourfe  concerning  the  eftate  or  lands  of  the 
teftator  when  the  releafes  were  executed  \  die  word  plea  was 
ordered  to  be  ftruck  out,  and  defendant  to  anfwer  the  bill  \  but 
as  to  the  other  part  of  the  bill,  which  demanded  an  account  of 
[  3^  3  the  rents  and  profits  of  the  lands,  the  defendant  was  not  to  an- 
fwer, unlefs  on  bearing  the  Court  fhould  think  fit  to  decree  an 
account  thereof.  Fin.  R.  1 17.  Hill.  25  Car.  a.  Ld.  Herbert  an4 
Brownlow  v.  Mountague. 

6.  Bill  was  brought  by  a  judgment  creditor's  adminiJlratoTj  ta 
difcover  the  inteftate's  perfonal  eftate ;  the  defendant  put  in  an 
infu£Bcient  anfwer,  and  fome  time  after  pleaded  that  adminlf 
tration  was  Jince  granted  to  another  by  the  Prerogative  Courts 
which  was  a  repeal  of  the  adminiftration  granted  to  the  plain* 
tiff,  that  being  out  of  an  inferior  court.  But  the  plea  over-ruled 
with  cofts.  Fin.  R.  233.  Mich.  27  Car.  2.  Carlifle  v.  Hardrefs 
the  widow  of  the  inteftate. 

7.  Bill  was  brought  to  difcover  a  debt^  the  bond  given  for  fe- 
curing  the  payment  thereof  on  the  ftating  the  account  being  tofl\ 
the  defendant  pleaded  xht  fat ute  of  limitations  ^  and  demurr'd,  for 
that  xht  plaintiff  did  not  make  oat fo  of  the  bond's  being  loft^  and  not 
to  be  found.  And  the  plea  and  demurrer  was  aUowed.  Tin. 
R.  266.  Mich.  28  Car.  2.  Latchwell  v.  Fofter. 

8.  Bill  was  brQUght  again/}  an  executor  of  a  citizen  of  London 


Wopeintitled  to  a  fliare,  for  an  account:  the  defendant  plead* 
M  an  inventory  a^id  dlf charge  by  the  Court  of  Orphans j  and  that 
having  afterwards  received  more  money,  plaintiffs  and  executor 
sccoanted,  and  gave  the  executor  a  releafe  of  all  anions,  fuits 
and  demands  whatfoever  relating  to  the  fald  account.  The 
Court  thought  this  an  iJTuable  plea^  and  not  in  bar,  and  that  the 
plaintiff  might  reply  to  it,  and  take  iffue,  as  he  fliould  be  advifed, 
without  cofts  on  either  fide.  Fin.  R.  327.  Mich.  29  Car.  2. 
Banks  v.  Banks. 

9.  Bill  of  difcovery  was  brought  by  adminijlrator  for  the  per- 
fonal  eflatc ;  the  defendant  pleaded  that  the  adminijlration  is  li* 
ttgated  on  account  of  a  will  produced,  in  which  the  adminiftra- 
tor  is  made  executor ;  but  the  plea  was  over-ruled,  as  contain* 
ing  no  equity.    Vern.  106.  Mich.  1682.  Wright  v.  Blicke* 

(D)  To  Bills  of  Difcovery  of  Titles.  •ee(F)pt4, 

i,  t^II^L  was  brought  to  difcover  the  title  of  a  member  of  parRa^ 
^  ment  to  lands,  fuggefting  that  they  were  conveyed  to  him 
tnpurpofe  to  hinder  proceedings  at  law  by  his  privilege.  He  plead* 
cd  a  mortgage  from  another  of  the  defendants  for  a  confiderable 
fum  of  money  not  paid,  and  fo  difcovers  nothing  whereof  the 
plaintiflT  prayed  a  difcovery  as  to  his  title,  eft  ate,  or  intereft  in 
the  premiffes;  but  the  Court  over-ruled  the^lea,  and  ordered 
him  to  anfwer  the  bill.  Fin.  R.  205.  Hill.  22  Car.  2.  Holland  v* 
Bludworth  and  Parker. 

2.  A  bill  was  brought  to  difcover  a  title  to  lands,  and  a  releafe^ 
The  defendant  fets  forth  the  date  of  the  deed,  and  that  die 
plaintiff  Jot  a  valuable  conjideration  conveyed  t^  defendants  father^ 
and  then  fets  forth  a  verdiB  on  full  evidence,  and  pleaded  the 
fame  in  bar  thereof,  and  of  all  other  demands  in  the  bill,  and 
demurs  as  to  the  difcovery  of  th^  purchafe  deed,  it  being  the 
plaintiff's  own  a£l,  and  will  ferve  only  to  help  to  impeach  the 
fame  if  there  (liould  be  any  defedt  in  the  body  of  the  deed,  or 
in  the  form  of  executing  thereof;  and  to  difcover  the  names  and 
habitations  of  the  ivitnejfes  would  be  to  give  the  plaintiff  and  the 
other  defendant  ward  an  opportunity  of  Tampering  with  them  in 
order  to  ftifle  their  evidence.  The  Court  allowed  both  plea 
and  demurrer.    Fin.  205.  Hill.  22  Car.  2.  Hcliani  v.  Grave. 

3.  Bill  was  brought  to  difcover  a  title  to  a  term  for  years  ^  the- 
plaintiff  claiming  the  reverOon.    The  defendant  pleaded  that 
be  is  ftifed  of  the  inheritance  by  feveral  conveyances  for  valuable 
coniiderations,  and  has  enjoyed  quietly  for  50  years.     The  Court  r   og^   J 
allowed  the  plea,  but  left  the  plaintiff  to  reply,  and  proceed  as 

he  fhall  be  advifed.   Fin.  R.  266.  Mich.  28  Car.  2.  Peacock  v. 
Neale. 

•  4«  Bill  was  brought  to  eflablijh  an  oldfetilement.  The  defend- 
ant pleaded  that  tenant  in  hiil  in  poffeiiion  levied  a^;i^,  andivS'- 
fered  a  common  recovery  to  bar  the  entail,  ^nd  declared  the  ufe» 
to  faimfelf  and  his  heirs  \  the  plea  was  allowed,  with  liberty<for 

plaintiff 


^Bs  t^lea  and  £)emttttet« 

Mimtitf  to  reply.  Fin.  R.  ^06.  Trin.  29  Car.  2.  TJiaU  fi 
f  udfey  and  Stephens. 

5.  JBill  was  Drought  by  ifliie  in  tail  to  difcovtr  aJettUment^ 
die  defendant  plea&d  that  the  plaintiffs  an  baftarasi  And  a 
trial  at  law  was  direded  upon  that  point,  and  that  defendants 
pay  the  plaintifFs  50L  to  carry  it  on;  but  the  money  not  being 

Said,  nor  the  trial  had,  the  plea  was  over-rurd.    Fin.  R.  ga4* 
dich.  29  Car.  a.  Devereux  y.  Deyereux  and  ThelweQ< 

6.  BiU  was  brought  to  difcover  deeds  concerning  lands  whidi 
die  piaintiflF  claimed  as  heir.  The  defeijdant  pleaded  tbSt  zfifle 
mjas  levied^  and  the  ufes  declared  by  diedy  under  which  the  defend- 
ant and  his  anceflors  had  quiet  enjoyment  for  60  yean  \  and  dc* 
tnnrrM,  for  that  the  plaintiff  hath  not  fet  forth  the  time  when  any 

JettUhteni  was  made  by  the  anceftor,  and  undi^  which  the  plaio* 
liff  claims  a  title,  nor  the  date  thereof,  nor  that  the  plaintiff,  mut 
.  diofe  under  whom  he  claims  were  in  pojfejjion  of  the  premiffa  for 
60  f Air/  before  the  bill,  nor  when  they  were  in  po^flion  $  and 
both  plea  and  demurrer  were  allowed*  Fin.  R.  336.  HilL 
30  Car.  2.  Fith  y.  Courtney. 

7.  BiU  was  brought  to  dtfcover  a  title  to  a  houfe  in  London  bumi 
down  in  1666.  The  defendant  pleaded  a  decree  of  the  Court  ^ 
JucUcature  for  rebuilding  the  city,  and  demurs  \  for  that  die 
plaintiff  is  barred  by  the  flatute  for  rebuilding^  and  if  not  barred  he 
has  a  {Proper  remedy  at  law  as  any  other  reyerfioner  hath,  die 
priyity  being  made  and  continued  by  a£l  in  law.  The  Court 
oyer-rul'd  the  plea  and  demurrer,  and  ordered  an  anfwer  in  chief« 
Kn.  R.  427.  Mich.  31  Car.  2.  Culpepper  y.  Wigg  &  al. 

8.  Mortgagees  brought  a  biQ  to  difcover  fettlementSy  and  what 
eKate  the  mortgagor  had  in  him.  The  defendants  pleaded  two 
ieyeral  fettlements  whereby  the  mortgagor  was  only  tenant  for 
Efe  \  the  plea  was  oyer-ruled,  becaufe  the  defendants  did  not 
emper  by  way  of  anfwer  to  admit  the  tenant  for  life  to  be  deadf  that  for ' 
&t  plaintiffs  might  try  the  yalidity  of  tnefe  fetdemehts  at  law  ; 
for  if  they  (hould  ezpe£^  till  tenant  for  life  be  dead,  their  wit^ 
jieflcs  that  could  proye  the  fraud  might  be  dead  likewife.  Be- 
fides,  the  defendants  pleaded  thefe  fetdements  to  be  made  after 
marriage,  in  purfuance  of  promifes  and  agreements  made  before 
marriage,  and  did  not  fet  forth  what  thofe  promifes  and  agre^ 
tnents  were.  Vern.  139.  Hill.  1682.  IxL  Keeper  &  ^  t. 
Wyld  &  al. 

(D.  2)  To  Bills  of  Difcovery  o/TruJu 

1.  TI^jL  was  brought  for  difcovery  of  a  trufl  ot  an  eftate  pur-    . 
•  chafed,  and  if  defendant  had  not  the  money  from  the 

eftate  of  the  fuppofed  cefty  que  truft  the  anceftor  01  the  plain- 
tiffs, and  to  haye  an  account.  The  defendant  denied  the  truft^ 
and  as  to  tlie  money  he  pleaded  a  releafe  of  all  demands  concerning 
any  money  received  or  diiburs'd  by  him  for  (Mr.  Cook)  the  an- 
eeftor^  or  for  or  concerning  Mr.  Cook's  eftate  i  and  that  if  any 

oif 


t)f  the  purchafe-moncy  was  raifed  out  of  his  eftate,  it  was  in- 
tended to  be  releafcd  thereby,  and  demurred  \  for  that  if  the  ^ 
money  was  raifed  out  of  Mr.  Cook's  eftate,  it  was  not  fuffi- 
cient  to  raife  a  truft,  or  to  difcharge  the  defendant  againft  \he 
txecutort  of  Cook  j  becaufe  they  were  not  parties  to  the  fuit ;  and 
that  defendant  ought  not  to  difcover  the  profits  ////  the  trtift  be 
proved.  Ordered,  that  till  a  probable  proof  be  made  of  the  truft, 
the  demurrer  fhall  ftand.  But  as  to  making  the  executors  of 
Cook  parties,  the  demurrer  was  over-ruled.  Fin.  R.  4.  Mich. 
25  Car.  2.  Aftley  v.  FoiMntain. 

2.  Bill  was  brought  to  difcover  on  what  trujl  a  leafe  was  made;  [  ^66  1 
the  defendant  pleaded  a  decree  made  agaittjl  the  plaintiffs  ,and  a 
difmiffton  of  a  former  hill\  and  demurs,  becaufe  it  is  to  draiv  again 
into  examination  a  matter  already  determined ;  and  for  that  a  decree 
tamiot  he  altered  by  an  original  bill\  but  in  this  cafe  the  plaintiff 
having  got  to  him  ft  If  a  new  title  by  purchafing  in  the  fee  and  the 
original  leafe,  he  ftands  in  the  place  of  the  feoffor  and  his  ori- 
ginal leffee,  fo  that  now  fuch  difcovery  is  juft  and  reafonablej 
and  ordered  the  defendant  to  anfwcr  as  to  the  truft  charg'd  be- 
tween the  defendant  and  the  original  leflee,  and  on  what  truft 
the  leafe  was  adigned  to  him,  and  if  after  payment  of  the  money 
the  eftate  was  to  return  j  and  the  benefit  of  the  plea  was  fav*d  to 
the  hearing  the  caufe.  Fin.  R.  2:^8.' Trin.  27  Car.  2.  Aftry  v; 
Ballard. 


(E)  To  Bills  of  Difcovery.    Want  of  Parties,      s^e  (d.  2) 


pi.  I. 


I.  TlILL  was  brought  againjt  an  adminijlrator  by  a  creditor  to 
.  difcover  judgments,  fuggefting  them  to  be  fraudulent ; 
the  defendant  pleaded  the  ftatute  of  limitations ^  and  tliat  before 
the  exhibiting  the  bill,  his  adminiJI ration  luas  repealed  byfentence  • 
in  the  Prerogative  Court,  and  adminijlration  granted  to  another 
during  the  minority  of  the  children,  and  that  ncitlier  the  chiU 
dren  or  their  guardians  are  made  parties  to  the  bill.  The  Court 
allowed  the  plea  as  to  the  pcrfonal  eftate,  but  over-ruled  it  as 
to  the  real  ejl'iie.  Fin.  R.  243.  Hill.  28  Car.  2.  Davis  and  liar-' 
vey  v.  Dee  3c  al. 

2.  Bill  was  brought  by  a  judgment  creditor  to  difcover  the 
tflate  ofxho,  debtor,- who  wzfS  dead  intejlate.  Defendant  demur- 
red, becaufe  the  adminijlrator  is  not  made  a  party y  the  defendant 
being  only  debtor  to  the  inteftate,  and  alio  pleaded  the  ftatute 
of  limitations  J  the  contrail  between  the  defendant  and  inteftate 
being  above  fix  years  fince,  and  both  the  plea  and  demurrer 
were  allowed.  Fin.  R.  303.  Trip.  29  Car.  2.  Rumney  v.  Mead. 


Vol.  XVL  G  g  (F)  To 


$66  l&lea  ano  Demutrer. 


fcehirdM.  (F)  To  Bills  of  Dif<:ov«ry.     Tlat  be  is  a  Pur* 

chafor  isLt, 

t,  tilLL  was  brought  by  afjignee  of  an  equity  ff  redemption 
^  againft  the  mortgagee  and  mortgagor  to  Jet  afide  a  releafe 
made  to  the  mortgagee  in  fee  after  notice  of  the  aifignment* 
Mortgagee  pleaded  the  relenfe  for  a  valuable  conftderation^  and 
that  the  mortgagor  had  brought  his  bill  for  a  reconveyance  (which 
Was  decreed,  but  after  difmified  by  confent  of  mortgagor  and 
mortgagee),  and  that  the  faid  bill  was  difmifled,  and  the  laid  dtf^ 
mijpon  /tgft'd  and  inroird.  The  plea  was  allow'd,  but  left  the 
plaintiiT  to  reply,  and  take  iffue  if  he  thought  fit.  Fin.  R.  46. 
Hill.  25  Car.  2.  Madge  v.  Wheeler  and  May. 

2.  Bill  was  brought  to  difcover  a  title  j  the  defendant  pleaded 
tivo  verdicls  (whereof  one  was  at  bar)  and  judgments  in  ejeftment 
by  hivS  father,  and  a  nvrii  cf  pojfifjton^  and  a  conveyance^  to  B.  for 
a  valuable  confidcration,  and  a  conveyance  by  B.  for  a  valuable 
confideration  to  the  plaintiiV.  The  plea  was  allowed,  and  bill 
difmided  with  cofls.  Fin.  R.  70.  Hill.  25  Car.  2.  Pitt  and 
Lady  Chandois  v.  Hill  and  Broadway. 

3.  A.  indebted  to  B.  in  260 1.  ajftgns  over  to  B.  the  benefit  ef  a 
decree  cgainfl  C.  Afterwards  A.  agreed  nvith  C.  to  releafe  to  him  all 
benefit  of  the  decree,  and  all  fuits  and  demands.  B.  brought 
his  bill  to  fci  afide  the  releafe.  C.  pleaded  the*  releafe  for  a  valua- 
ble confederation,  and  that  be  had  no  notice.  1  he  Court  allowed 
the  plea  y  and  there  being  fcveral  fecurities  mentioned  in  the  re- 
leafe as  made  over  by  C.  to  A.  in  confideration  of  fuch  releafe, 
decreed  thofe  fecurities  to  be  m?de  good  to  the  plaintiff  B.  to 
enable  him  to  receive  f^uisfadiion  for  the   260  /.  and  A.  and 

t    3^7  0  C.  covenant  not  to  rclcafc  fuch  fecurities  till  B.  is  fatisfied«  Fin. 
R.  218.  Trin.  27  Car.  2.  Ho(>kes  v.  Simball. 

4.  Bill  wr.s  brought  to  difcovtr  a  i.tle^  and  to  examine  wit* 
nefies  de  bene  ejfe.  The  defendant  pleaded  that  he  is  a  pur  chafer 
for  a  vtiluable  confideration,  and  without  notice ;  and  demurred 
as  to  the  examining  v/itncfiVs,  for  that  he  is  a  real  purchafcr, 
and  the  plaintiff  f??/?^  cowl  el  the  Hvltnefls  by  a  poi  ticvlcr  faitde  to 
appear  in  any  Court  to  give  their  evidence,  or  recover  damagcf 
«gair;fl  them.  1  he  Court  allowed  the  plea  and  dcnnnrcr,  and 
that  fuch  dcp'^fiticn  as  had  been  already  taken  de  bene  ciic  be 
fuppreftcd.  Tin.  R.  255.  Trin.  28  Car.  2.  liverenden  &  al.  v. 
Vanacre  &  al. 

5.  A  con%H\ance  w^as  made  in  conTderat^on  of  2^0).  The 
bili  fuggeflcd  that  it  was  in  trud  for  the  plaintiff*  and  no  mofrtf 
paidy  but  that  it  wub  to  ikrcen  the  plaintitFfrom  other  creditor:^^ 
and  therefore  pravb  ^  re^onvcycnce.  The  defendant  pleaded 
that  tl^e  plaintiff*  was  indebted  to  him  by  bond  250 1,  which  bond 
defif:dant  dcHiercd  up  to  plaifttiff^  and  tlicreupon  plaintiff  gave  de- 
fendant a  releafe  of  ail  his  right  t^c.    The  Court  ordered,  that  if 

defend^ 


t^tea  an)  Demartet.  |6t 

defendant  would  pofitively  fwear  that  plaintiff  was  indebted  tcJ 
Ww  250 1,  for  riioncy  really  lent  and  paid  bcfdre  the  bond  givcn^ 
and  that  all  was  due  when  the  conveyance  was  executed ,  then 
the  plea  (liould'bc  allowed.  Fin.  R.  335.  Hill.  30  Car..  2. 
Hart  V.  Hergard. 

6.  The  defendant  pleaded  that  he  ^as  a  purthafdr  bona  fide 

for  a  taluable  cbdHdelration ;  but  there  tcing  feveral  badges  of 

Jraud  alleged  in  the  bill,  which  the  defendant  denied  in  ihe  pleaf 

and  not  by  ^vay  of  afffwei^  the  plea  Was  pver-rulcd.     Vcrn;  185^ 

Trin.  1683.  rricc  t.  Price. 


(G)  Pormer  SaitSi  Decrees  Stii  «"  (n.  ti 

i.  J  BILL  was  Jlr/l  preferred  in  the  Court  of  Reqiieflsy  iiid  the 
•*  fame  being  millakcn,  another  was  prefertcd  in  Chan- 
eery;  the  defendant  pleaded  the  proceedings  in  that  Court. 
But  it  was  over*ruled.  Toth;  84.  cites  9  Car.  Samuel  v; 
Samuel.  ' 

2.  Bill  was  btought  by  an  heir  againft  leflees  to  have  ah  ac-  ^«J^-  ^ 
count  of  profits. and  dies;  the  next  heir  (an  infant)  revives  the  rv?^^ 
luit.      Ihe  account  is  fettled,  and  tht  infant  at  19  years  old  of  ftthck^ 
mild  his  guardian  take  93 1.  furplus  of  the  profits  from  the  leffees^  1^"<^  ▼• 
purfuant  to  the  decree.    The  infant  coming  bf  age  takes  admi-  * 
iiiftration  to  him  to  whom  he  was  heir^  and  ethibits  a  bill  ori- 
ginal without  taking  notice  of  the  former  fuit.    The  defend- 
ant, the  fufviving  truflee,  pleaded  xh&  former  decree  and  payment 

ih  bat ;  aiid  the  queftion  was,  whether  the  plaintiff,  having  had 
account  as  heir^Jhall  ha^^e  it  again  as  dd?niniJlrUior  ?  and  the  plea 
•  over-fuled.     3  Ch.  R.  77.  1072.  Strickland  v.  Lock. 

3.  Bill  was  brought  by  the  heir  ac  law  to  dif cover  a  revocation  A  iitrti 
if  a  will^  under  wliich  the  defendant  claimed  as  a  purchafory^nnA  ^J'jn^J^* 
pleaded  another  bill  in  the  Exchequer  for  the  fame  matter ^  and  after  Eubt^utr 
^  full  hearing  dlfmijted^  and  tne  difmiffjon^^wr-/  and  inroUed.  H^i**P  t^ 
The  plea  vrx^  allowed.     Fin.  R.  102.  HilL  25  Car*  a.  Baffett  ^l^^J"^ 
als.  Seyhiouif  v.  Nofworthy.  Btidgttwtb^* 

to  ejtahlljh 
m  cuftnmfoY  all  tk-  Inkjtbitants  there  /»  ^'"'W  at  the  JCffg**  milft ;  amd  this  ifcret  was  bad  ivltbpid 
Mny  t'id/,  and  afterwards  affirmtd  In  tb*  H  ufe  of  Peers ;  aod  now  this  biii  was  brought  in  Chancciy 
iy  oibtr  iftta' itants  of  Bridgnoith,  to  prevent  multiplicity  of  luitst  and  to  eiamtn^  witneiresijtper- 
petuam  rei  memoriam,  and  lo  discover  CT'dcnces  in  the  defendant's  haidsi  And  in  the  bill  they  de« 
ny  that  there  is  any  fach  caltom  f»r  grinding&c;  andalledge  thatthtf  former  decree  in  theEichequcf 
was  obtained  by  eollulionf  and  that  the  defendants  Mouii  not  bring  «ny  aftion  at  law,  'till  th» 
plaintiff's  witaelfcs  ueie  dead)  and  they  likewife  pray  a  difcovery,  Whether  the  inhabitants  ia 
aew  founJationi,  as  well  as  old,  are  oblige<l  to  grind  .it  the  Fling's  miUsr  l^o  this  bill  the  defeflAanti 
l^leaded  the  former  decree  in  the  Elche^uer,  and  afflrmincfr  of  the  Houfe  of  Peers  in  ban-i  and  alfd 
demurred  to  tl\e  bill,  but  hud  not,  as  was  affirmed,  denied  the  coUufion  charged  by  the  bill ;  and  th^ 
^oart  held,  that  ihs  teaor  of  the  bill  was  dirsdUy  ttf  qUcition  the  juftice  of  the  former  decree,  ani 
that  the  charge  of  colluiion  need  not  be  anfwered,  being  only  infertcd  to  gite  the  Coutt  r  ^^o  H 
iarifdidton;  and  if  there  was  any  rcditfs.  It  muft  be  by  application  to  the  Hoitfe  of  ^  i  m 
Veen.    Mich.  1699.  Abr.  Equ.  ^ifcs  135.  Ja^  &  al.  i.  Braine. 

4.  A  forther  bill  depending  WaS  pleaded  in  bat  to  zfecottd: 
but  though  both  billt  were  of  the  fame  maitter  and  effefii  thi 

e  8  a  l^tef 


368  l^Iea  anti  Demuttet. 

tatier  had  fome  new  matter.     Ordered,  that  fincc  the  pica  «W 

good,  the  plaijitifF  fhould  pay  the  ufual  c9/is  of  a  plea  allowed. 

But  the  defendant  to  anfwer  the  fecond  bill,  and  the  former 

bill   difmifs'd   with   20s.    cods.      Chan.    Cafes    241.   Mich*' 

26  Car.  2.  Crofts  v.  Wortley. 
Tr.  17  Car.  j.  Defendants  pleaded  a  former  decree  made  in  a  caufe,  in 
aii^"ln  which  defendants  were  plaintiffs,  (but  againft  another  pcrfon 
Cife  of  not  party  to  this  fuit,  and  the  now  plaintiff  was  no  party  to 
Coke  ▼.  that),  and  confirmed  upon  an  appeal ;  and  demurs,  for  that  thif 
Vcfdon"*     ^^^^  contains  the  fame  matters  as  were  in  iffue  in  the  former  caufe. 

And  the  plea  and  demurrer  was  allowed.     Fin.  R.  124.  Mich. 

26  Car.  2.  Rutland  v.  Brett. 

6.  Defendant  pleaded  a  former  bill  Jtpendhigj  and  brought  by 
the  fame  plaintiff  for  tlic  fame  matter,  and  demurred  5  for  that 
there  was  no  equity  m  the  bill,  and  tliat  the  fame  being  200  (hccts 
of  paper,  was  fluffed  with  repetitions,  tautologies ^  and  impertinent 
cies.  The  plaintiff^s  counfel  infirtcd  thdt  by  reafon  of  the  de- 
murrer he  could  not  procure  a  reference  *to  the  Majier^  to  ex- 
amine if  a  former  fuit  was  depending  or  not  5  fo  the  demurrer 
was  over-ruled  with  cofts,  and  a  reference  to  the  Mafter  to  ex- 
amine into  the  former  and  this  bill,  and  if  he  found  it  for  the 
fame  matter,  then  to  tax  cofts  for  defendant.  Fin.  R.  179. 
Mich.  26  Car.  2.  Dumford  v.  Dumford. 

7.  Plea  of  2^  former  decree^  and  that  defendant  made  convey- 
ances purfuant  to  it ;  and  demurred,  for  that  the  plaintiff  is  con- 
cluded by  the  former  decree,  and  therefore  ought  not  to  bring 
an  original  bill  for  any  matter  in  iffue  in  a  former  caufe.  Fin.  R. 
230.  Tr.  27  Car.  2.  Coke  v.  Bifiiop. 

8.  Bill  was  brought  to  be  relieved  for  goods  in  the  defend- 
ant's hands.  The  ckfcndant  pleaded  7i  former  bill  for  the  fame 
mattery  which  upon  hearing  the  caufe  was  difmijfedy  and  an  action 
brought  for  the  fame  mutter,  in  which  the  plaintiff  nvas  mn^ 

fui':edy  and  that  there  was  Vi  judgment  after  a  verdici  on  full  evi- 
dence, which  was  affirmed  in  error ;  and  tlic  pica  was  allowed. 
Fin.  R.  239.  Mich.  27  Car.  2.  Cornel  v.  Warren  and  Ward 
&  al.  • 

A  detree  of  p.  A  former  decree  being  pleaded  in  bar,  it  was  objefted  that 
i^Y  be  ^^  difmiffion  and  decree  could  not  be  pleaded  in  bar,  becaufe  the 
pleaded  in  dcctcc  was  net  ftgned  a^d  enrcUcdy  and  if  defendant  would  have 
bar  to  a  new  \i  th^t  it  was  a  fuit  ilill  in  being,  then  the  plea  was  a  plea  in 
not'figued  abatement  only.  But  per  Ld.  North  elt'ier  that  fuit  was  for  the 
and  iiiJoU-  fame  r^atter  as  the  prcfcnt,  cr  net;  if  not,  you  ought  to  have 
ed.  Vein,  moved  t<3  have  hiid  the  pica  rf erred \  but  if  it  is»  then  that  fuit  is 
J 684.  Prit-  ^^^hcr  depeniling  or  dctLTmincd,  and  either  way  is  pleadable. 
manv.Wiu  Vcm.  310.  Hill.  1684.  Pritmiu  v.  Pritman. 

•Shan. — It  is 

Bot  nccelVary  in  a  pica  of  a  forwrr  fu'r  br-ughl  for  the  fame  matter  fo  aver  that  fuch  fuit  is  (lill de- 
pending, and  fuch  flca»0Us;!.i  'o  he  rcteirM  lo  a  M.ifl:'  to  cxj.Tniiie  the  trudi  of  it»  aiKi  fuch  plea  is 
always  put  in  tL;///'.4r/ b..Vi6.  Vcrn.   ;3:.'lrtn.  ibSj.  Uilin  v 

10.  A  plea  of  ^former  fuit  depending  here  for  the  fame  blat- 
ter, need  not  be  Jet  down  with  the  regifler^  being  a  matter  record- 
ed 


jpica  and  Dcmacrci?.  J  3^8 

€d  in  this  Court :  but  if  the  plaintiff  be  not  fatisfied  with  the  S.  P.  Curf. 

pleayit  (hall  be  referred  to  a  Majler  to  n-rtify  the  truth  thereof;  ^^^  ^J^|_' 

and  if  it  be  determined  againft  the  plaintilF,he  fliall  pay  the  de-  ginai  bill 

fendant  5  /.  cojis.  P.  R.  C.  281.  ^^^  *»«« 

11.  Such  reference  muft  be  procured  by  the  plaintiff,  and  a  ^^^^^^^\7 
report  thereon,  ivithiti  a  month  next  after  filing  fucii  pJea;  other-  niftrator  of 
wife  the  bill  (lands  difmifsM  of  courfe,  with  7  nobles  cofts.    P.  »  iudgmcnu 
R.  a  23 1. S.  P.  Curf.  Cane.  176.  jr/?dmi. 

niilrator 
^ied|  and  a  bill  of  revivor  was  thereupon  brought  by  the  executor  of  the  adminiilrator.  This  bill 
was  thought  to  be  wrong,  and  thereupon  another  bill  of  revivor  was  brought  by  the  fame  plaintiflT, 
having  taken  out  adminidration  de  i>onis  non  to  the  jud2:nient-CFeditor  himfelf,  and  in  the  fecond 
bill  of  revivor  defcribed  himfctf^is  executor  to  the  adminiilrator,  and  likewife  as  adminiilrator  de 
bonis  non  of  the  original  judgment-creditor.  To  this  fecond  bill  of  revivor,  the  pen-  r  «^<v  "I 
dcncy  of  the  former  bill  was  pleaded;  thereupon  it  was  referred  to  a  Malicr,  to  examine  L  3  V  J 
whether  thefe  two  bills  were  for  one  and  the  fame  matter.  The  Maftcr  made  a  fpccial  report,  whereby 
he  certified  that  the  latter  bill  related  to  the  fame  matter,  and  that  they  were  boih  brought  by  the 
fame  perfon  ;  but  that  they  were  brought  by  him  iu  the  diflerent  rights  thic  have  been  mentioned. 
Thereupon  it  was  moved,  that  the  firft  bill  of  revivor  mi^ht  be  difmils'd  with  zcs.  coils  ;  that  the 
plea  might  be  let  aiide,  and  that  the  fuit  might  ftand  revived  on  the  fecond  hill.— ^.Lord  Chancellor. 
The  pradlice  under  this  order  has  been,  that  when  a  reference  is  made  to  a  Mailer  of  a  plea  of  the 
pendency  of  a  former  fuit  for  the  fame  matter,  if  the  Mailer  reports  that  both  bills  are  for  the  fame 
matter,  the  plea  ihall  be  allowed  and  the  party  is  intiiled  to  coils,  and  the  ple.i,  in  fuch  cafes,  cannot 
be  fetdown  to  be  argued  ;  for  rhen  th?re  would  be  two  dilatoriei) ;  but  the  plea  is  ipfo  fa^o  over* 
ruled ;  and  thereupon  the  plaintiff  takes  out  a  fubpana  for  5I.  coils,  in  like  manner  as  upon  the  ar- 
guing of  a  plea.  In  the  picfent  cafe,  the  Mailer  has  done  neither  of  thefe  things ;  for  he  has  only 
made  a  fpecial  report,  and  left  the  matter  to  be  deiermioed  by  the  Court.  Thereupon  the  matter 
pow  comes  on  by  motion ;  and  one  part  of  it  is,  that  the  plea  may  not  (land  in  the  way ;  and  the 
foundation  of  this  part  of  the  motion  i.,  that  where  the  fame  perfon  fues  in  different  rights,  it  is  the 
fame  as  if  there  were  ditferent  perions  ;  and  this  is  certainly  true,  for  which  reafon  the  plea  muil  be 
fet  sliide.  However,  it  muil  be  fet  aiide  with  coils  for  two  reafons;  lil.  bccaul'^  the  plaintiff  gave 
fome  colour  for  the  plea,  by  bringing  the  fiiil  bill  of  revivor  wrong;  and  2Jly,  betaufe,-  in^the  fe- 
cond bill  of  revivor  the  plaintiff  dcfcribcd  himfeif  executor  to  th^  admin. il'ator,  as  well  as  admi* 
ciilrator  de  bonis  non  to  the  original  judgment-creditor.  Barn.  Ch,  Rep.  S3,  S4,  S5.  Pafch.  1740* 
Huggins  V.  the  York-Buildi»igs  Company. 

1 2.  If  2,  fuit  be  depending  at  common  lanv,  or  in  any  other  ifl-  S.  P.  Curf. 
ferior  court,  it  may  be  pleaded^  and  the  defendant  iliall  not  be  ^*"^*  *?^' 
put  to  a  motion  lor  an  eledtion  or  d  if  mi  (Con :  ^jW  fuch  plea 

Ihall  he  proceeded  in  as  a  plea  of  a  former  fuit  depending  in  this  Court 
between  the  fame  parties  for  the  fame  matter.     P.  R.  C.  28 1. 

13.  One  Pordant  had  brought  a  bill  in  the  Court  of  ChanccTy 
againft  the  dchndzntsforfevera/Jhnres  in  their  ftocic,  and  after 

fold  aftxth  part  of  what  he  was  in  titled  to  from  the  defcjidants 
to  the  plaintiffs  who  now  brought  this  bill  for  his  fixth  part :  the 
defendants /^A'flf/^^  that  Pordant  had  before  brought  his  bill  for  f- 
veral  fbares^  of  which  the  plaintiffs  now  demand  was  party  and 
that  the  former  fuit  was  fill  depending ;  but  becaufe  he  had 
fiot  averred  that  the  defendants  had  appeared  to  the  former  fuit,  or 
put  in  their  anfwer,  or  that  they  wcrefo  much  asferved  with  pro-^ 
.  cffs  to  appear,  the  plea  was  difallowcd ;  for  'tis  no  fuit  depend- 
ing till  the  parties  have  appeared,  or  been  ferved  to  appear,  but 
only  a  piece  of  parchment  thrown  into  the  office,  which  may  lie 
there  for  ever,  and  never  become  a  fuit  ^  but  if  the  former  fui: 
depending  had  been  well  pleaded,  the  Court  was  clear  of  oplt* 
nion  it  would  have  been  a  good  plea,  tho'  the  bill  was  brought 
by  another  perfon,  and  not  by  the  now  plaintiff;  for  otherwifc 
|he  nlaintiffin  the  other  fuit,  after  his  bill  brought,  might  afTign 
•    -  G  g  3  *  t)i» 


;6^  l^lea  anti  demurrer, 

Jiis  {hares  to  le  fcvcral  perfcns,  who. might  each  of  them  J)ri«j 
feveral  bills,  and  fo  harrafs  the  defendants  for  what  the  firlt 
fuit  was  fufficient.^  Abr.  Equ.  Cafes  39.  pi.  14.  Trin*  17291 
{)e{wcen  Moor  and  Welfh  Copper  Company. 

(H)  That  it  is  a  Matter  at  Law. 

|.  T^ILL  was  brought  to  be  relieved  againd  a  verdifl  and  judg« 
^  mcnt:  the  defendant  pleaded  the  verdiR  and  judgment^ 
snd  that  all  the  matters  prayed  in  the  bill  were  examined  at  law  g 
'  and  to  another  part  of  the  bill,  which  fceks  relief  for  the  de- 
fendant's ds€t  and  /edging  at  the  plaintifTs  houfe,  the  defendant^ 
demur,  for  that  the  plaintiff  has  her  remedy  at  law.  T iic  pica 
was  difallowed,  and  defendants  ordered  to  anfwer,  and  that  the 
plaintiff  ihould  be  concluded  by  fuch  anfwer,  and  if  defendants 
ihall  not  in  their  anfwer  difcover  t})at  fome  of  the  goods  Sat 
which  they  had  got  a  verdict  do  belong  to  the  plaintiff,  then 
plaintiff  fl:dl  pay  them  full  cofls  of  fuit.  But  the  demurrer  was 
allowed.    ]Saich.  26  Car.  2.     Fin.  R.  171,    Armiled  v.  Farker 

f  370  3  2.  Bill  was  brought  to  be  relieved  againft  -di  judgmeut  xrregWf 
farly  obtained  \  the  defendant  pleaded  the  judgment^  and  likewife 
demurred;  for  that  if  the  Judgment  was  obtained  as  fuggeiled| 
it  is  examinable  only  in  tie  Court  where  it  %uaj  chtained^  and  not  in 
this  Court.  The  Court  allowed  both  the  plea  and  demurrer. 
Fin.  R   204.  Hill.  27  Car.  2.  Huodlellone  v.  Albugg. 

3.  Bill  was  brought  to  be  relieved  agsinlt  a  writ  ^ inquiry  exe^ 

$uted  without  notice  given  to  him  or  to  his  attorney,  and  tliat  the 

judgment  was  not  fairly  obtained  \  defendant  pleads  and  demurs^ 

*  for  that  the  remedy  is  at  law^  and  plea  end  demurrer  allowed, 

Fin.  R.  335.  Hill.  30  Car.  2.  Boyce  v.  Lomax. 

4«  Indtb.  Aff.  was  brought  for  goods  fold  and  delivered,  and 
t  verdifl  for  the  plaintiff;  the  defendant  brought  a  bill  fuggeft-t 
ing  that  be  was  mafter  of  the  buck  hounds,  and  a^ed  only  in 
f elation  to  his  o^ce,  and  that  the  King  ought  to  pay  for  ihof? 

SK>ds ;  the  defendant  pleaded  the  verdiB  andjudgfnent^  and  that 
e  plaintiff  had  infilled  on  the  fame  matter  at  law,  where  it 
was  ruled  with  him,  and  that  a  writ  of  error  being  n^ar  fpentji 
he  now  brought  this  biliyer  delay  \  and  demurred,  for  that  the 

flatter  was  conujable  at  lawy  and  the  bill  contained  no  equity  ; 
ut  it  was  over>ruled,  and  defendant  ordered  to  anfwer  the  bill; 
per  comn^iflioners*  2  Vern.  146.  Trin.  1690.  Graham  v, 
ptarapei. 

(I)  Lhnitatkns*    Statutes. 

-  %  I^'^^  ^^^  brought  to  have  fati&fadion  for  220).  paid  by 

-*-*  plaintiff's  hufband  for  the  ufe,  and  by  direflicn  of  dir- 
fl^O^aiit's  hufi^and^  as  appears  by  a  note  of  fetter  wrcte  by  de- 

'^  "  fpndam*! 


I^lea  anD  Demurrer.  37» 

fendant's  hufband  to  plaintifPs  hufband  22  years  before,  and 
charges  the  defendant  to  fet  forth,  whether  the  no»e  now  in  lifted 
on  be  not  the  proper  hand  writing  of  her  hufband,  and  furthca;- 
charges  her  with  aiTets  fufRcient  to  pay  &c.  The  defendant 
pleaded  the  &tat.  21  Jac.  of  i'ttmtat'iGns \  but  per  Cur.  this  plea  ia 
not  eood,  becaufe  plaintiff  charges  a  difcovn-y  of  the  notCy  and  if 
it  is  her  hufband's  hand  writing  j  and  ordered  the  defendant  to 
anfwer  to  that  matter,  and  that  the  plaintiff  might  proceed  at 
law  on  the  note  as  he  (hall  be  advifed.  Fin.  R.  14.  Mich. 
25  Car.  2.  Downing  v.  Kirby. 

2.  Bill  was  l^ought  by  a  judgment-creditor  to  difcover  fht 
eJiaU  of  the  debtor  who  was  dead  iritcf^ate.  Defendant  demur- 
red, becaufe  the  admimfrator  is  not  tnade  a  party^  the  defend- 
ant being  only  debtor  to  the  inteftate,  and  aUo  pleaded  the  lla- 
tutc  of  limitutiofiSy  the  contraft  between  the  defendant  and  in- 
teftate being  above  fix  years  fmce ;  and  both  the  plea  and  de* 
murrer  were  allowed.  Fin.  R.  303.  'I  rin.  29  Car.  2.  Rum- 
ney  v.  Mdad. 

3.  A  bill  was  brought  for  an  account  of  a  real  and  perfonal 
cftate,  and  1to  have  the  fame  applied  towards  fatisfaftion  of  a 
debt ;  the  defendant  pleaded  the  ftatutc-  of  limitations.  The 
Court  decreed,  that  where  both  eftates  are  fubjected  to  the  pay- 
ment of  debts,  if  the  perfonal  is  fuiBcient,  the  real  is  no  further 
to  be  accounted  for ;  but  if  the  real  ejlate  is  exprefly  charged  with 
the  payment  of  dehts^  then  fo  long  as  it  remains  fubjedt  to  the 

Eayment  thereof  it  will  dra*a)  both  ejiates  to  an  account  at  arry  time i 
ecaufe  the  perfonal  eftate  ought  in  the  very  nature  of  die  thing 
to  go  in  eafe  of  the  real  cftate,  and  therefore  the  ftatute  of  /;;wi- 
tations  cannot  interpofe  or  be  any  bar  to  an  account  thereof; 
and  fo  over-ruled  the  ploa  as  to  the  ftatute.  Fin.  R.  45^. 
Trin.  32  Car.  2.  Davi*  v.  Dee* 


(K)  Outlawry.  [  371  J 

1. 'lllTHere  a  man  was  outlawed,  zn^fued  as  executor  to  an^  OaiUwy^ 
^^  other y  the  plea  to  the  fame  was  over- ruled.   Toth.  120.  *'P^'"**'i#i 

T  A         11         A         It  •'■^     executor  ot 

Cites  12  Jac.  Arnold  V.  Arnold.  adminirtra. 

tor  is  ao 
good  plea;  for  they  fuc  io  tuter areil.  P.  ft.  C  a;^.-— S.  P.  Vein.  1S4.  Tri^.  1683.  Killigrcw 
y.  Killigrew^ 

a.  A  plea  of  outlaiury  was  over-ruled  becaufe  it  was  not  put  ^^^^  '^^J 
in  4pon  oath.     2  Vera  37.  Hill.  1688.  Parrot  v.  Bowdcn.         ^^^  '?*2 

^*  -"  averment  of 

identity  of 
perfon  it  was  allow'd  good  wichbut  oath  ;  per  Cur.  Ibii.  198.   Mich.  1690^   Took  t.  Took.— x^* 
Ruled  accordingly  by  Ld  Keeper.  Ckaa.  .Caies  258.  Htli.  zo  ft  17  Car.  a.         % 

3.  An  information  is  exhibited  by  the  attorney-general  of  the 
Dutchy  Court  in  behalf  of  one  part  owner  of  coal  mines  againit    > 
ihe  other  for  not  contributing  to  the  charge  of  working  them, 
by  which  the  £ing  would  lofe  hi«  duty  \  the  defcadant  plead$ 

C  g  4  futlavf^f 


lyi  l&lea  anu  Demurrer. 

0utlawry  in  the  relator^  and  held  good  ;  for  the  relator  i«  to  havo 
the  whole  benefit  or  lofs  of- the  luit,  and  the  King  not  direftly 
concerned,  and  very  little  by  confequcnce.  Ch.  Free.  i3.Trin, 
1690.  Attorney-General  at  the  relation  of  Vermudcn  v.  Sir  John 
Heath. 

4.  If  outlawry  is  pleaded,  the  record  or  capias  thereupon 
muft  be  ^lc2Lded/ubp4,'JeJ!giIIi,  and  is  ufually  annexed  to  the  pica. 
P.  R.  C.276. 

5.  The  defendant  may  plead  and^^^t;  as  tnany  outlawries  as 
he  can,    P.  R.  C.  277. 

«.  P.  Curf.  ^^  jf  ^j^g  outlawry  pleaded  be  ,/«  a  fuitfor  that  very  duty ^  or 
thing /ir  which  relief  is  fought  by  the  bill,  the  plea  will  of  courfc 
be  difallbwcd,  and  the  plaintiff  Ihaii  have  a  fubpxna  againfl:  the 
defendant  for  five  marks  cofts,  and  to  make  a  better  anfwcr. 
P.  R.  C.  277. 

Canc^i"^^'  7.  If  a  plaintiff  think  a  pica  of  outlawry  infufficient  thro' 
mifpleading,  or  otherwife,  he  may,  upon  notice  to  the  clerk  of 
the  other  Mc^fet  it  down  with  the  regijler for  the  judgjnent  of  the 
Court '^  but  if  within  eight  days  after  filing  the  plea  the  plaintiff  da 
not  fo  enter  it  with  tlie  regifter,  the  defendant  may  take  out  pro^ 
cefs  for  five  marks  cofts,  as  if  the  plea  had  been  argued  \  for 
the  defendant  is  not  bound  to  fet  it  down,  feeing  it  is  a  matter 
pleaded  under  feal.  P.  R.  C.  277, 

S.  P.  Curf.        8.  After  the  outlawry  is  reverfedy  the  defendant,  on  a  ne*iu  fuh-* 

Cane.  175.  j)^«a  ferved  on  him,  and  20/.  cofis  paid  him,  fhall  .anfwcr  the 
bill.    P.  R.  C.  277. 

(L)  Releafeu 

i.  A     Contraftcd  to  fell  land  to  B-  and  B.  affigncd  it  to  C. 

■^**  Upon  a  bill  A.  had  a  decree  againft  B.  for  performance, 
'  he  being  the  party  to  the  contra  A,  but  decreed  that  C.  fbould 
Rand  in  place  of  B,  and  indemnify  him  againfl  that  and  all  other  de* 
creeT,  After  this  B,  and  C.  came  to  an  account^  and  mutual- gene^ 
ral  releafcs  given,  in  which  the  words,  all  orders  and  decrees  of  the 
Court  of  Chancery  are  infertcd  ;  afterwards  upon  petition  A, 
has  an  order  for  'wterefl  from  the  time  of  B>^s  taking  poffcffton^ 
amounting  to  ']oo\*  founded  upon  the. decree  made  before  the  releofes 
were  given,  B.  brings  hi»  bill  to  compel  C.  to  pay  it,  he  being 
by  the  decree  to  ftand  in  B.'s  place.  C  pleaded  this  releafe  fithfe^ 
quent  to  th%  dccreCy  and  it  was  allowed  per  Cur.  tho*  it  was  not 
[  37^  ]  ^^^^^  ^»otice  of  at  the  time  of  ftating  and  fettling  the  accounts. 
G.  Equ.  R.  184-  Hill.  12  Geo.  i.  Waters  v.  Glanville. 

2.  A  bill  was  againft  an  executor  to  have  an  account  of  aflets 
and  fatisfaftion  of  a  debt  of  660 1.  fecured  by  judgment  againft 
the  teftator,  alleging  a  devaftavit  &c.  The  defendant  by  fche- 
dule  fet  forth  the  aiTets,  and  denied  by  her  anfwer  any  wafte  ; 
and  for  plea  to  any  relief  faid,  that  tcflator  was  in  execution  on  the 
f aid  judgment  in  his  life-time,  and  was  di [charged  from  thence  by 
the  exprejs  crdsr  of  the  plaintiffs  and  therefore  pleaded  fuch  dis- 
charge 


t^lea  ann  ^emtttttsc.  372 

diirge  m  bari  fuch  difcharge  being  a  releafe  of  the-debt  both  m 
law  and  equity^  and  the  plea  was  allowed.  G.  £qu.  R.  190. 
Pafch.  12  Geo.  i    Beatniff  v.  Gardiner. 

(M)  Jfter  Ferdia,  Nonfuit,  Judgment  &c.        ^\f")  ^>- 

I.  A  Demurrer,  becaufe  the  defendant  had  execution  at  law^  A^wo«of 
-^  over-ruled.     Toth.  139.  cites  10  Jac.    Artfon  v.  Wol-  ^/j  ""'' 

n  ^^  •'  i$c/.  which 

verlton.  B.  uf>oH  m^ 

count  did 
«wfi  to  he  due  to  A.  Whermpon  A.  brought  his  adlion  of  the  cafe  and  declared  on  an  iodebitatui  af. 
fumpfit  for  150I.  and  upon  an  infimul  computaverunt  for  150 1.  To  which  B.  pleaded  non  aiTumpii^ 
and  on  a  trial  a  verdi3  fafx^dfor  K.for  150/.  damages^  and  he  hath  lince  taken  out  judgment  ^sA 
execution.  B.  brought  a  bill ;  but  in  refpe^  there  were  only  damages  recovered,  whereof  the  juror* 
were  the  proper  judges,  and  for  that  the  bill  was  exhibited  after  judgment  and  execution,  \,  dcnitiri 
and  pleads,  and  demand*  judgment,  whether  he  (hall  farther  anfwer  that  part  of  the  plaintiff's  bit! 
as  concerns  the  verdid  and  judgment.  This  Court  allowed  the  plea  and  demurrer.  Chan.  Re|u 
243 >  244.  15  Car.  2.  Hunby  v.  Johnfbn. 

a.  Bill  was  brought  for  a  modtts  of  15  J.  per  ann.  in  lieu  of 
tythes,  the  defendant  pleaded  a  verdlB  and  judgment  in  debt,  on 

2  E.  6 againft  one  of  the  defendants  for  not  fetting  forth 

tythcs  &c.  and  the  plea  was  allowed.  Finch's  R.  13.  Mich. 
?5  Car.  z.  Bluck  &  al.  v.  Elliot. 

3.  Bill  was  brought  to  be  relieved  againft  a  verdtEl  andjudg-' 
fnent  qtid  an  agreement Jince.  Xbe  defendants  pleaded  the  agree-^ 
ment  and  a  former  bill  brought  for  the  fame  caufe  dtfm'ifid.  The  plea 
was  difaliowed  ;  but  fincc  defendant  in  the  a£lion  had  brought 
a  wr/V  of  error  on  the  judgment  he  might  proceed,  and  if  the 
Judgment  be  affirmed  it  (hall  be  with  a  ceflet  executio  till  the 
hearing  of  the  caufe,  and  that  the  plaintiff  do  within  4  days  pay 
the  money  recovered  at  law,  into  Court,  and  the  defendant 
Weftland,  who  recovered  at  law,  to  give  fecurity  to  abide  the 
hearing  &c.  Fin.  R.  223.  Trin.  27  Car.  2.  Child  v.  Weftland 
and  Ingram. 

4.  Bill  was  brought  to  fupply  a  defeftive  execution  of  a 
power  to  makeleafes.  The  defendant  pleaded,  that  uponafpe-' 
cial  verdiH  at  laiOy  judgment  was  given  that  the  leafes  tvere  void* 
The  plea  was  allowed  and  the  bill  difmifled.  Fin.  R.  275.  Hill. 
29  Car.  2.  Temple  v.  Lady  Baltinglafs. 

5.  The  defendant  pleaded  that  the  plaintifFbere  was  nonfuited 
at  la%v  on  full  evidence.  As  to  the  validity  of  the  plea  no  cer- 
tain rule  was  given.     Vern.  77.  Mich.  1682.   Wilcox  v.  Sturt. 

6.  The  afftgnee  of  a  leafe  rendring  rent,  having  enjoyed  the 
land  6  years^  affigns  over.  The  bill  was  to  call  him  to  an  ar- 
countfor  the  rent,  for  fuch  time  as  he  had  cnjoy'd  the  land  i  the 
•defendant  pleaded  judgment  upon  a  demurrer  at  law ;  and  the 
plea  was  over-rulM :  for  tho'  in  ftrictnefs  of  law  there  is  no  pri- 
vity of  contraft  to  charge  the  aflignee,  yet  in  equity  he  is  moft 
certainly  chargeable  for  fuch  time  as  he  received  the  profits. 
T  he  counfel  alleged,  there  were  20  precedents  in  the  cafe,  and 
the  Ld,  Keeper  faid  if  there  had  not  been  o^e  he  ihould  not  have 

1  '  '  doubted 
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doubted  to  have  made  a  precedent  in  this  cafe.    Veni.  165. 
Pafcb.  Trcackle  v.  Coke. 

7.  After  2  nonfuits  and  a  verdtfl  for  the  defendant  on  iffuci 
nxiitbin  age^  on  debt  on  bond,  bill  was  brought  fuggcfting  that 
the  regiiler  on  which  the  verdict  was  given  was  raz'd  and  altered. 
Defendant  pleaded  the  nBnfuits  and  verdiSi^  and  that  the  matter 
t  373  3  fuggefted  was  examined  at  the  trial,  that  the  verdiA  was  txuefve 
years  Jince,  But  ordered  to  anfwer  the  bill,  and  mentioned  tht 
Cafe  of  Harder  v.  Stsb,  where  ^ixsx five  trials^  leafc  or  no 
Icafe,  it  was  at  laft  difcovered,  that  in  an  office  poft  mortem  the 
kafe  was  found  and  fet  out  in  hxc  verba.  2  Vern.  285.  Hill. 
1692.  Gar(h  v.  Egerton. 

?,!^^  (N)  Where  Plaintiff  fets  forth  No  Title. 

I.  npH  E  plaintiff  as  executor  or  adminj/trator  out  ef  an  inferior 
*■  diocefs  came  to  be  relieved  for  a  debtj  the  defendant 
pleaded,  that  there  was  bona  mtabilia,  fo  that  the  plaintiff  could 
give  no  difcharge ;  and  allowed  ex  parte  ;  but  Ld.  Keeper  de- 
clared, he  was  not  fatisfy'd  of  the  law,  but  there  being  no  body 
for  the  plaintiff,  he  would  not  defend  it,  and  it  was  after  re- 
heard by  Judge  Archer^  who  again  allow'd  it.  3  Ch.  R.  71* 
1671.  Knight  v.  Bee. 

2.  A.  in  confideration  of  500L  paid  by  B.  covenanted  to  fet- 
tle all  the  lands  he  then  had,  fo  that  they  ihould  after  A/t 
death  come  to  B.  and  his  heirs,;  and  tint  all  the  lands  which  the 

Jaid  A.  Jbould  turcbafe  afterwards  Jhouid  be  fo  purchafedy  and  thai 
after  A>s  death  thejjhould  come  to  B,  as  aforefaid\  andalfo  to  leavo 
him  all  his  perfonal  eflate.  A  decree  was  made  accordingly  { 
after  which  A.  purchafed  other  lands,  and  B.  brought  a  bill  to  dif- 
cover  what  lands  he  had  before,  and  what  he  had  purchafed 
fmce  the  decree,  that  all  may  be  fettled  oh  B.  As  to  the  lands 
furchafedftnce  the  decree,  A.  demurred,  becaufe  the  plaintift'  has 
not  intituled  himfelf  by  any  title  accrued  fince,  and  the  decree 
extended  not  to  lands  he  (hould  after  purchafe,  and  fo  is  bound 
by  it,  and  the  demurrer  was  allowed  as  to  that  part,  but  witlw 
out  cofls.    Fin.  R.  230.  Trin.  27  Car.  2.  Coke  v.  Bilhop. 

3.  A.  brought  a  bill  for  monfj  on  an  agreement,  and  a  purchafe 
made  60  yenrs  before.  The  defendant  pleaded,  that  it  ought  to 
bepre fum'd  the  money  was  paid,  becaufe  Tifine  was  levied  7  yort 
cftcr^  and  the  money  has  remained  without  any  demand  thefe 
60  yars  :  and  demurs,  for  that  tht  plaintiff  claims  not  as  executor 
or  admitiijlrator,  nor  charges  defendant  as  heir,  executor  or  adml^ 
niftrator  of  the  purchafor.  The  plea  and  demurrer  were  aW 
lowed.  Fm.  R.  344.  Pafch.  30  Can  2.  Heupert  als.  Hoopcrt 
V.  Benn. 

4*  Bill  was  brought  Xx^fet  afide  a'  will  as  irregularly  obtain^d^ 
'  and  to  dfcover  what  portion  defendant  brought  to  the  pretended 
tcftator.  The  defendant  denies  by, anfwer,  that  the  will  was  ir- 
regularly obtaio'dy  and  pkaded  the  wU  in  hr^  and  dtmurs,  for 

Ibat 
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thH  it  appears  by  plaintifF's  own  (hewing,  that  he  has  no  tttte 
|o  have  fuch  a  dilcovery  as  pray'd.  The  demurrer  was  allowed 
vrith  co(ls>  but  the  plaintiff  was  ordered  to  reply  to  the  plea.  Fin. 
R.  397.  Mich.  30  Car.  a.  Loyd  v.  Williams  v.  Owens. 

(O)  Where  the  Plea  muft  be  upon  Oath.  sec  Oia 

t.  A   -8/7/ was  exhibited  again  ft  R,  H./upervifor  of  the  la  ft  will  P.  R.  C 
^^  of  T.  C.  and  one  K.  H.  who  was  no  fudervifor  of  T.  C's  *?^-  *•''• 


will,  wasftrved  with  procefsy  and  alleged,  that  the  faid  R.  H. 
who  was  the  fupervifor  was  dead  ;  ordered  that  the  defendant 
put  in  his  allegation  upon  oath  by  way  of  anfwer,  and  then  de- 
fire  judgment,  whether  he  fhall  be  compelled  to  anfwer  the  faid 
bill  or  not;  and  therein  pray  his  cofts  for  his  wron^rful  vexation, 
which  (hall  be  {^hereupon  allowed  to  him.  Gary's  Rep.  87.  cites 
ly  Eliz.  Harrifon  v.  Haule. 

2.  Where  a  plea  i^  not  tranfitory,  the  defendant  may  plead  a  {   374  J 
foreign  plea ;  but  then  he  ought  to  fwcar  it,  otherwife  it  (hall 

not  be  received.  Sid.  234.  Mich.  16  Car.  2.  B.  R.  Collins  v* 
Sutton. 

3.  It  was  ruled,  that  a  plea  of  the  privilege  of  Oxford  (hould  be 
put  in  without  oath.  Chan.  Cafes  258.  cites  Mich*  26  Car.  2. 
The  Cafe  of  Mafters  v.  Bu(h. 

4.  Plea  oi  privilege  was  over-ruled  becaufe  not  put  in  on  oath. 
S  Vern.  83.  Mich.  1688.  Gibfon  v.  Whitacre. 

5.  Baron  puts  in  a  plea  in  the  name  of  htm  atid  hit  wife^  and 
fwears  to  the  plea,  but  the  wife  would  not /wear  to  it.  The  baron 
moved  that  the  plea  might  be  accepted,  fuggefting  that  the  wife 
did  it  by  combination  with  her  mother  the  plaintiff.  It  was  or* 
dered  that  ^e  plea  (land  as  for  the  hu(band,  and  the  plaintiff 
to  proceed  againft  the  wife.-  Hill.  28  &  29  Car.  2.  per  Finch 
C.  Chan.  Caks  296.  Pain  v 

6.  Pleas  in  difqbilityoftheperjon  or  tothejurifdiElionj  need  not  *-^-  ^'^ 
be  upon  oath  \  and  fo  that  they  be  under  counfeVs  hand^  they  (hall  %'p[* 
be  received  and  filed,  tho'  the  defendant  do  not  deliver  the  fame  ibid.  174I 
in  perfon,  or  by  commiflion.    P.  R.  C.  274. 

7.  Pleas  of  any  matter  of  record,  or  of  matters  recorded  m  this 
Court,  need  not  be  upon  oath.  But  pleas  in  bar  of  matters  in 
pais  are  to  be  upon  9ath.    P.  R.  C.  274. 

8.  Where  there  are  matters  alleged  in  the  bill,  to  which  the  bar 
reaches  not^  or  fome  circumftance  relating  to  the  matter  in  bar 
that  requires  a  particular  anfwer,  as  fraud  &c.  the  defendant 
muft  anfwer  on  oath  as  to  thefe.    P.  R.  C  280. 

o.  If  a  cau/e  has  been  formerly  difmi/fed  this  Court,  hut  the 
difmifBon  not  fgned  and  inrolledy  the  plea  of  fuch  difmiffioil 
nrnft  be  upon  oa^h  \  for  pll  the  iproUment  it  is  npt  recorded* 
P.  R.  C.282. 

10.  Defendant  pleaded  articles  made  on  his  marriage,  and 
^at  he  was  a  purchafof  for  a  valuable  conjideration^  and  had  no 

PP^cc  pf  ^e  firit  fet^emqpt  ^  but  would  not  (wear  this  plea  \ 

and 
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and  fo  the  plea  was  over-ruled.    Chan.  Free.  481.  Hill.  171 7« 
Marlhall  v.  Frank  &  Ux. 

(P)  Return  of  the  Plea.     How.  . 

?.  R.  C.     I,  A  N  anfwer  and  plea  taken  by  commiflion,  was  returrCd^ 

*S^P  C  ^"       ^^  V^^  reponfto  capta  futt  per  facramenU  &c.  So  the  pica  was 

Cane.  181.  not  on  oath,  and  therefore  rejected,  but  without  cofts;  becaufe 

Ld.  Keeper  apprehended  it  as  the  fault  or  negleft  of  the  com-* 

millioners,  who  took  it,  rather  than  of  the  defendant.  2  Chaiu 

Cafes  208.  Mich.  27  Car.  2.  JefFcrfon  v.  Dawfon. 

(  Q.)  ^^*  ^^-     ^^  '^^^^^  Time. 

•  S.  p.  an*  I.  A  FTER  an  attachment  'voith  proclamation  return  dy  no  com^ 
iMdTofthc  ^^  miffion  to  anfwer  is  to  be  made,  nor  demurrer  to  be  ad- 
p^rty's  m-    mitted,  *  but  upon  motion  in  open  Court,    P.  R.  C.  274. 

ability  to 

travel,  or  other  good  matter  to  fatisfy  the  Court  touching  the  delay.    Curf,  Cane.  176.  chca 

Qrd.  Chan..  121. 

2.  So  neither  is  a  plea  in  fuch  cafq  to  be  admitted  without  like 
motion.  P.  R.  C.  275.    * 

'  3.  Whether  a  plea  can  be  received  after  defendant  h^s^odJ 
out  to  fequeJlraitGn  f  MS.  Tab.  cites  24  March  17 16.  Harry  r. 
Sample.  ^ 

t  375  ]  4.  A  demurrer  after  a  petition  for  time  to  anfwer  is  irregular, 
but  a  plea  is  an  anfwer,  and  is  upon  oath  as  well  as  an  anfwer* 
Arg.  faiditwas  fo  determined  in  Ld.  Strafford's  Case,  who 
pleaded  after  time  prayed  to  anfwer.  And  the  Mafter  of  the 
Rolls  ruled  accordingly.  2  Wms'sRep.464.  Trin.  1728,  Anon, 


(R)  How  the  Plea  or  Plea  and  Demurrer  muft  be, 

X.  'pXccpt  the  matter  of  the  bar  be  fingle,  'xn^  fo  full  li  bar  as 
that  the  bill  requires  no  further  anfwer  ^  the  whole  matter  is 
gtncrzWy  fet forth  by  way  of  anfwer  j  and  then  fo  much  of  it  as 
goes  in  bar  is  relied  upon  by  way  of  plea  5  and  this  is  intituled, 
the  plea  and  anfwer  of  the  defendant.  Or  the  defendant  may 
plead  the  matter  proper  in  bar,  and  then  add  by  way  of  an- 
fwer, what  further  is  neceffary  in  point  of  fraud  &c.  charged. 
P,  R.  C.  274. 

2.  If  the  defendant  is  doubtful^  whether  if  he  plead  the  matter 
of  his  defence,  his  plea  will  be  allowed  good  by  the  Court ;  he  * 
may  f jew  the  whole  matter  by  anfwer ^  and  then  infift  and  rely 
upon  it  almoft  as  if  he  had  pleaded  it,  only  he  is  not  to  call  it  a 
i*lej,  nor  to  have  the  benefit  thereof  till  hearing,  P.  R.  C.  280. 

5  3- If 
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• 

.5.  If  a  defendant  do  not  enter  his  plea  with  the  regifler  8  days  s.  P.  CurC 
mfter/ilifigy  it  is  over-ruled  of  courfe,  and  the  plaintiff  may  take  ^^s'*P* 
cut  procefs  for  an  anfwcr  and  colls.  P.  R.  C.  282.  ibid,  r^^* 

.     /  This  it 

intended  •£  a  plea  o/m  matter  in  pais,  and  not  of  a  mztttr  of  record  or  recorded ;  for  it  is  the  plain- 
tiff's part  to  enter  thefe  if  he  fo  likes,  elfe  the  defendant  within  eight  days  after  filiagof  the  plea 
■My  tikt  out  5  marks  cofts,  as  in^utlawry.    P.  R.  C.  282. 

4.  On  a  demurrer  and  plea  to  a  bill  to  have  an  account  of  the 
frofits  of  the  Mtndippe  mines  in  Somerfetfhire  they  plead  a 
fpecial  aB  of  parliament  which  had  given  jurifdicHon  of  the  matters 

arifmg  within  the  mines  to  the  Courts,  of exclujtve  of  all 

9ther  jurifdiBion  ;  per  Ld.  Chancellor  the  plea  is  not  good,  be-  . 
caufe  aitho'  you  plead  an  exclufive  jurifdid^ion,  yet  you  do  not 
m%*ertbat  there  is  any  Court  of  Equity  there.  Vern  58.  Trin.  1682. 
Strode  v.  Little. 

5.  A  plea  was  held  ill,  becaufe  it  went  as  to  any  fraud fuggejtei 
iS^c.  and  alio  becaufe  it  did  not  aver  that  the  accounts  which  werC 
pleaded,  tvere  jujl  and  true  accounts.  Abr.  £qu.  Cafes  39* 
pi.  13.  Mich.  1727.  Haftings  and  Draper. 

(S)  pleas. .   Of  felting  down  the  Plea  to  be  argued 
&c.  and  what  Ihall  be  faid  a  Waver. 

1,^X7  HE  RE  th^  plaintiff  conceives  the  plea  naught  iox  mztttl  0'' »f  h« 
^^    or  manner,  he  may  put  it  to  the  judgment  of  the  Court,  JjJ^*^  j^ 
and  have  it  argued.   P.  R.  C.  281.  hutnottrme^ 

he  may  take 
ifTue  upon  it,  and  proceed  to  proofs  &c.  P.  R.  C.  z8a. 

2.  As  pleas  that  go  to  thejurifdi^ion^  fo  thofe  thj^t  go  to  the 
meritSy  fliall  be  determined  in  open  Court,     P.  R.  C.  282. 

3.  If  a  matter  not  of  record  or  recorded  be  pleaded,  and  the 
plaintiff  defires  the  opinion  of  the  Court,  whether  if  it  be  true  it 
be  a  fufficient  bar,  it  muft  be  argued  \  and  if  it  be  adjudged fuffi" . 

cient^  and  t\iQ  plaintiff  take  ijftteyihc  defendant  mujl  proceed  to  prove  [   376   ] 
the  truth  ofhispka  by  depofitions,  or  other  proofs  as  on  anfwer 
&c.     P.  R.  C.  a82. 

4.  Said,  If  by  the  defendant's  negleft  or  default  his  plea  is 
over-ruFdy  the  Court  on  motion  or  petition,  in  time  will  order  it 
to  be  re-arguedy  the  defendant//7)'w^  5  /.  the  co/ls  on  over-ruling. 
P.  R.  C.  283. 

5.  Where  zplea  is  ordered  to fl and  for  an  anfwer ^  (as  fometimes  This  feems 
on  arguing  it  is)  cofts  are  fcldom  given  on  either  fide,  and  the  ^^*"^  ^^  . 
benefit  ol  the  matter  pleaded  //  generally  favcd  to  the  hearing,  fomewhat 

P.  R.C.  283,  dou6tfuit% 

the  Court, 
whether  there  be  cot  foxne  equity  agai£.(l  the  matter  pleaded.  P.  R.  C.  382, 

6.  As  no  demurrer,  fo  no.  plea  is  to  bey?/  dotunfor  hearing  on 
m^y  certain  day^  except  the  order  be  brought  to  the  regifler  to  enter 

2  dayt 
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t  dSfjtf  4/  IeafiUp»ri\  and  after  the  paper  of  pleas  &e.  is  fetupuf 
the  regifter's  office,  no  alteration  18  to  be  made  in  it.  P.R.C.2S^.  . 

7.  The  plaintiff  brought  his  hill  to  he  relieved  agminfi  a  fraud 
in  the  defendant  in  caujing  aflnp  to  hefunk^  upon  tobieb  be  bad  made 
fisTeralinfurances,  and  the  plaintiff  badfubfcribedfeveral  of  the 
polieiei.  Defendant  as  to  part  pleads  pendency  of  a  former  fuii^ 
4ind  then  mnfwers  to  part ^  and  denies  all  the  fraud  charged  on 
him  by  the  bill :  plaintiff  replies  generally  to  the  anfwer,  with- 
out taking  notice  of  the  plea,  and  witncfles  were  examined  on 
both  fides,  and  the  caufe  beards  and  a  trial  at  law  direBed  wbicb 
nuent  againji  the  defendant^  who  petitions  for  a  rehearing,  and  on 
the  rehearing,  the  defendant  infifted  that  the  plaintiff  had  been 
Qtterly  irregular  in  his  proceedings  for  not  fettine  down  the  plea 
to  be  argued,  and  difpofed  of  by  the  Court  before  he  replied, 
for  the  plaintiff  himfelf  cannot  take  upon  him  to  orer^^rule  it, 
be  it  what  it  will,  but  mud  bring  it  for  judgment  before  the 
Court,  and  for  want  of  that  all  was  irregular,  and  ought  to  be 
fet  afide ;  but  my  Ld.  Keeper  and  the  Mailer  of  the  Rolls  were 
both  of  opinion,  that  the  defendant  by  thefe  proceedings  had 
nuaived  his  plea,  and  therefore  the  proceedings  regular,  fo  the 
caufe  went  on,  and  the  former  decree  was  affirmed*  Micb* 
'  J70I.  Abr.  £qu.  Cafes  41.  Lucas  v.  Header. 

(T)  Over^ruling  bis  own  Plea.    What  fliafl  be  faid 

to  be. 

I*  A  Surrender  was  made  to  z  feme  covert  of  copyhold  lands, 
"^^  with  a  povfer  referved  to  her  to  furrender  it  tofuch  ufes  at 
Jbe  hy  nuriting  or  laft  'will  in  the  prtfence  of  three  nuitneffes  JboulJ 
direB  or  appoint.  She  made  a  will  in  purfuance  of  her  power 
crxecuted  in  tlie  prefcncc  of  3  witncffes,  and- gave  ic  to  her 
daughter  and  heir.  Afterwards  (he  made  a  furrender  together  * 
with  her  hufband,  to  the  ufe  of  her  huiband  and  his  heirs.  But 
this  was  made  in  the  prefence  of  2  witnciTes  only,  who  fubfcrib^ 
cd  their  names  fas  witncifcs).  Buc  the  deputy  (leward  who 
look  the  furrender  had  fet  bis  nanie  to  it.  On  a  bill  by  the 
hulband  after  the  wiiVs  death  to  cllablifh  this  furrender  who 
would  have  the  fteward  to  be  confidered  as  a  3d  witnefs,  the 
daughter  '^defendant)  pleaded  a  title  by  the  will,  and  alio  de- 
murred, for  that  the  plaintiiT's  title,  if  any,  was  only  at  law^ 
and  he  might  bring  ejectment  if  he  thought  fit ;  and  it  was  ob- 
jefted  that  this  plea  and  demurrer  were  for  one  and  tlie  fame 
thing,  and  theriifore  inconCllcnt  and  contradidory  to  thcm- 
felvcs  •,  for  the  plaintiff  may  reply  to  the  pica,  and  go  on  upoa 
that  in  tiiis  Court,  but  the  demurrer  fays  he  has  nothing,  to  do 
in  this  Court,  but  muft  go  to  law ;  fo  that  the  one  is  to  keep 
him  here,  and  the  other  to  fend  him  to  law ;  and  tlio'  it  is  fre- 
quent to  plead  to  one  part  of  a  bill,  and  demur  to  another  party 
yet  it  was  never  known  that  the  defendant  pl^ded  and  demur* 
red  to  one  and  the  fame  part  of  the  bill  by  reafon  of  the  incorv- 

£ftenc}r 


9Ie8  atto  Demutter,  &&  $yy 

Iftenqr*  On  the  plea,  being  firft,  it  was  infifted  that  gKfi  tfaft 
Court  jurifdidion^  and  then  the  demurrer  afterwards  (to  fend 
the  ^aintiff  to  law)  came  too  late  \  or  at  lead  it  was  urged,  that 
the  demurrer  had  over-ruled  the  plea,  and  that  both  could  not 
(land :  my  Lord  Chancellor  feemed  to  think  the  plea  good  m  a 
.plea  of  the  defendant's  title,  and  the  demurrer  good  likewife  at 
a  demurrer  to  the  plaintifPs  title.  But  at  laft  he  orer-ruled  the 
plea  and  allowed  the  demurrer.  Trin«  1728.  Abr.  Equ. 
Cafes  42.  Cotter  v.  Layer, 

[For  more  of  ^DIe«  and  aDemiircer,  fee  SJetmitrer,  SDiC- 

COterp,  ipUrcljaCar,  and  other  proper  Titles.] 


IDlca  anD  pieaDingg. 


(A)  fFhat  isj  or  amounts  to  a  Pica. 

!•  nrHE  prayer  of  the  privilege  of  the  Court  is  not  properly  a 
-*'  plea ;  for  it  was  anciently  demanded  by  writ,  although  it 
be  now  ufiially  allowed  by  the  Court  upon  the  prayer  of  the 
party  who  claims  it ;  per  Latch  apprentice  in  the  Law,  of  the 
Middle-Temple.  And  every  plea  is  either  a  plea  in  abatement ^  a 
plea  in  har^  or  a  plea  to  the  jurifdiBion  of  the  Court ;  and  the 
praying  of  the  privilege  is  none  of  thefe,  but  only  a  deiire  of  the 
party,  that  he  may  not  be  fued  elfewhere  than  in  the  Court 
where  he  prays  his  privilege.    2  L.  P.  R.  314.  tit.  Fleas  &c. 

2.  Demanding  of  oyer  is  no  plea.    Freem.  Rep.  400,  pi.  524* 
Mayor  and  Commonalty  of  London  v.  £re. 

(B)  Of  Pleadings  in  general  \  Good  or  not. 

I.  TT  was  agreed  in  praecipe  quod  reddat,  tli^t plea  to  the  writ  Br.  Refceiu 

'*'  and  other  pleas  dilatory  Jball  be  good  to  every  common  intent  \  P}*  '3  3» 
becaufe  they  arc  in  delay  &c.     And  that  if  it  may  be  taken  to  !I!Sif?i  Ur 
two  contrary  intents,  it  fliall  be  *  taken  the  mojt  Jlrongly  againft  is  good  if  it 
the  party  nvho  pleads  it  \  quod  nota.    Br.   Pleading,  pi.    icc.  beg«>^io* 

^:/__  «>.ijr^.«  a     ^  J  ^     common  m- 

Cites  32  H.  6.  12.  j^„j   lj,ij 

'^^Bui  •  ifcUrathn  ought  to'fcc  good  /«  evtry  inttnt  as  it  is  faid  elfewhere.    llr.  Pleading,  pi,  15  J. 
ei.ea32  H  6.  iz. 

*  S.  P.  F  jr  every  man  is  prefumed  to  make  the  beft  of  his  9wn  cafe,  s  L.  P.  R .  296.  tit  Pleas&e, 

2.  A  matter  rffiiB  miy  fomctimes  be  a  good  plea  againfi  mat^  -^»  >»  ^'"'-^ 
ter  in  writing.   Bt.  Barre,  pi.  1 10.  Tmlhe^*" 

plaintiflT 
flOttoted  on  Mlmftit  hy  Indenmrt^  yet  n^n  detintt  is  a  good  plea.     Ibid,  cites  f  o  H.  7. 44.— &  in 
^ht  where  the  plamcitf  counts  «««  iemfe  ferjtars  by  indtnturr^  yet  the  defendant  may  plead  nU4$btt 
f€r  ^triwB.  Ibid.— 6'#  upon  an  M'^afien  he  may  plead  n»fT  e^/affttm.    Ibid. 

3.  TPher« 


3.  There  requires  in  every  plea  two  things,  the  one,  that  it  he 
fiipciefn  in  mattery  the  other,  that  it  he- deduced  and  exprejfed  ac^ 
cording  to  tie  forms  ^  iaiVj  and  if  either  of  thefc  be  wanting^ 
it  is  good  caufe  of  demurrer.  2  L.  P.  R.  296.  tit.  Pleas  &c. 
t  37^  3  4*  If  the  defendant's  plea  does  not  anfwer  the  plaintiff* s  vjhd^ , 
declaration y  the  plaintiflF  may  well  demur,  l  L.  P.  R-  302.  tit. 
Pleas  &c. 

5.  Every  plea  mujl  be  fo  framed  that  it  may  give  a  full  anfwer 
to  the  matters  fet  forth  in  the  declaration^  to  wit,  all  fuch  as  art 
material  to  be  anfwered  unto ;  and  if  it  do  fo,  it  is  a  good  plea^ 
be  it  a  general  plea  or  a  fpecial.  2  L.  P.  R.  305.  tit.  Pleas  &€• 

6.  If  xhtfaljhood  in  the  defendant's  plea  is  neither  hurtful  to  the 
plaintiff  nor  benefcial  to  the  defendant^  there  it  fliall  never  hurt  the 
defendant ;  but  where  the  defendant  pleads  a  falfe  plea,  which 
falfhood  is  detrimental  to  the  plaintiff,  and  beneficial  to  the  de<* 
fendant,  there  it  (hall ;  as  by  a  defendant's  executor  pleading  fe- 
veral  judgments,  and  concluding  that  he  hath  not  aiTets  ultra, 
the  plaintiff  may  reply,  that  one  o£  the  judgments  is  fatisfied, 
which  replication  fhall  be  fatal  to  the  defendant,  if  it  proves 
true  5  but  to  plead  that  he  hath  fully  adminiftred,  and  rfiat  he 
hath  not  bona  &  catalla  prseterquam  bona  quse  non  fuffic.  to  fa- 
tisfy  the  judgment,  is  void  for  the  uncertainty ;  for  no  fum  being 
mentioned,  no  ifTue  can  be  taken ;  but  if  it  had  been  faid  that  he 
had  not  bona  &  catalla  prseterquam  bona  &  catalla  ad  valentiam, 
quae  erga  fatisfaftionem  judicii  proed..  onerabil.  funt,  it  is  good 
pleading.     2  L.  P.  R.  25^7. 

7.  Every  plea  muft  he  pleaded  either  in  bar  to  the  aBion  brought,  ' 
or  in  abatement  of  the  'writ  upon  which  the  aftion  is  framed  ; 
otherwife  it  is  but  a  difcourfe  and  not  a  plea  ;  becaufe  the  plain- 
tiff cannot  take  an  iffue  upon  it ;  and  therefore  if  the  plaintiff 
do  demur  upon  it,  and  his  demurrer  be  judged  good,  he  fhall 
have  judgment  againfl  the  defendant  for  want  of  a  plea- 
2  L.  P.  R.  303.  cites  Pafch.  23  Car.  B.  R. 

8.  If  upon  a  plea  in  abatement  y  the  defendant  pleads  that  which  is 
falfe  and  ijfue  is  /^liv/rthereupon,  andfoimdfor  the  plaint  ff^  this 

fhall  be  fatal'  to  the  defendant,  and  the  plaintiff  fhall  have  his 
judgment',  hut  if  \\\e, plaintiff  demurs  to  this  plea,  and  hathjudg-- 
<  vicnt  upon  the  demurrer  for  him,  the  judgment  is  quod  defendens 

refpondeat  ulterius  in  capiie  fuch  a  day,  which  is  the  day  in  the  rule 
^  ivcn  by  the  Court  j  but  if  the  defendant  hath  judgment y  then 
tliore  is  a  nil  capiat  per  bijlam  entered.     2.  L.  P   R.  303. 

9.  Cbjcdted  that  defendant  pleaded  that  J.  S.  was  tenant  in 
tail,  as  appears  by  an  inquifition  poft  mortem,  whereas  he  fhould 
have  pleaded  the  fet  dement  by  which  he  was  tenant  in  tail ;  for 
matters  offaB  are  not  pleadable.  Mi>.  Tab.  cites  22  Jan.  1717. 
Kennedy  v.  Pigott.  ' 

10.  Every  plea  mufl  have  its  prcper  conclufton.  Vide  10  Mod. 
166.  and  what  fliall  be  faid  a  good,  tho'  a  Icfs  ufed  pfea.  Vide 
ibid.  167.  Weltale  and  Glover,  B.  R.  And  fee  Tit.  Conclu* 
fion  of  Picas  fupra* 

.  (C)  Of 


l^Ica  anH  peadingtf.  ^ys 


(C)  Of  the  Pant  of  Pleading,  Regular  and  Ir- 
regular. 

4.  T^HERE  arc  twa  parts  of  pleadings,  viz.  regu!arj  and  irregw* 
*•  Air,  or.  colUteraL  The  regular  parts  arci  I.  .Count  or 
Declaration. — 2.  Bar  or  Plea.— 3.  Replication.— 4.  R^joinden 
—5. Surrejoinder.— 6,  Rebutter. — 7. Stlrrcbutter. — AnaM ifliic 
be  not  joined  upon  any  of  thefci  or  misjoined,  or  any  of  the  plead- 
ings hath  been  ill  or  vicious,  or  part  of  the  matter  contained  in 
the  plaintiff's  fuit  is  omitted  to  be  anfwercd,  the  Court  will 
award,  8.  a  Repleader.  But  not  after  demurrer ^  except  in  fpe- 
cial  Cafes.  O/  thefe,  thofe  by  ivbich  the  plaintiff profecutei  his 
fuit  are,  i.  Declaration.— 2.  Replication. — 3.  Surrejoinder.— 
4.  Surrebutter.— —And  the  pleadings  made  ule  of  by  the  adverfe 
party  for  his  defence  arc,  i.  Bar  or  Plea. — 2.  Rejoinder.— 
3.  Kebutter;  and  as  the  Court  may  award — 4.  Repleader. 
Brown^s  Anad.  2. 

2.  The  irregular  or  collateral  parts  are,  1.  Demurrers  to  any  f  370  3 
parts  of  the  pleadings  above  mentioned.     Or, — i.  Demurrers 

tH>on  evidence  given  at  trials. — 3.  Pleas  to  entries  of  writs  oifcire 
facias. — 4.  Bills  of  exception  to  verdiEls*  5.  Pleas  to  entries  of 
'tvritS'  of  error.     Brown's  Anal.  2. 

3.  But  fome  take  pleadings  to  be  only  what  comes  after  the  *  Pieadingf 
declaration  only,  (viz.)  what  is  contained  in  the  bar,  replication  ^*^»-Pj='^^<'** 
and  rejoindpr,  contrary  to  the  fentiments  of  the  Ancients,  who  agc'outiaw- 
repnted  the  count  or  declaration,  and  all  a£ls  entered  upon  re-  ry»  ^licn, 
cord  relating  to  plaints,  fuits  or  aflions  before  the  fame,  as  well  ^!^^^^^  ^^ 
as  thofe  after,  to  be  pleadings,  which  appears  to  be  evidently  feffion/ex. 
manifeft  from  the  order  of  pleadings  mentioned  by  Littleton  in  commcng«- 

hi^  Tenures,  and  allowed  in  all  ages,  viz. 1.  To  the  jurifdic-  JJ^^JJiJI^ 

tion  of  the  Court. 2.  *  Pleading  to  the  perfon  of  the  plaintiff  Max.  21.  — 

—3.  +  To  the  count  or  declaration. — 4.  %  To  the  writ. — 5.  ||  To  — ^  ^^^« 
the  aftion  of  the  writ,  and  in  bar  of  the  aftion. — Here  note,  that-  J^r/^di^^*"" 
the  I  ft,  2d,  4th,  and  5  th  pleas  mud  undeniably  be  faid  to  be  as  vananct 
pleadings  before  the  declaration.     Brown's  Anal*  2.  ^rom  the 

twr/V,  want- 
^nf/crm,  or  fufiicient  dedarirg  upon  the  condition,  and  the  like,  as  the  cafe  requires.  Hcatli'i 
Max.  21,  22. 

J  Piras  to  tbi  turlr  arc;,  of  t^o  forts,  vix.  the  o»r  apparfnt  in  tbt  vrri't,  of  which  the  defendant 
may  at  all  timet  uke  advantaf^  ;  and  the  othtr  rrjiing  ufton  the  plea  of  the  defendant,  as  mifnof* 
met,  Jointenancyy  non-teytwe-,  nen  bahetur  aliqua  talis  viiUj  Or  Over-da/e  tnd  Netbtr^dale  oi  the 
place  ^vbere  the  aQhn  is  /aid^  and  not  of  which  the  defendant  is  named  ;  unlefs  in  cafes  where  ut- 
lary  lleth  ;  and  that  the  lands  lie  in  A.  iaod  not  in  B.  and  the  like  ;  which  the  defendant  is  bound 
to  take  in  time,  and  lo  look  that  he  be  not  concluded  of  them 'by  his  general  ^tppearaoce,  conti- 
nuance  or  imparlance,  as  before  is  mention^.  Heath's  Max.  z2,— ^»*^  note,  that  it  appears  in  a 
Report,  3  Elix.  that  if  the  defcndaiit,  for  matter  apparent,  pe:d  to^fhe  writ,  h«  (hall  in  the  be- 
^nning  and  ending  of  his  plea  pelf  re  judicium  de  bievi ;  bui  otheiwife  in  the  concluiion  only. 
Heath's  Max.  22. 

I  Pleas  to  tbe  aSlion  cf  tbe  ttrir  are  where,  by  the  plaintiflT's  own  decltration,  or  the  defendant's 
nlea,  it  appears  that  the  plaintiff  oirht  not  to  h^Tp  the  fame,  but  another  writ.  And  as  26  M.  K 
Brook,  Brief  409.  the  defendant  may  choofe  either  to  conclude  to  the  writ,  or  to  the  action  of 'ht 
writ.  ADd  fo  9  F.d.  4.  ^T.  vhcre  dower  was  brought  againft  a^uardian  j  «Dd  fa*faid,  he  was  not 
f«ardian«  judgment  de  brevi.  Hcath'i  Mas.  22,  ij. 

Vol.  XVI.  H  h  4.  Whera 


3^9  ^^^^  ^^^  ^leaMttgff. 

C#»/r*  4.  V7iicrc  the  tenant  anftOcrs  in  the  mgative^  as  nonteHufij  of 

vfhtre  the  -^  precipe  againjl  two,  the  one  takes  the  entire  tenancy,  and  voucbei 
f^lhlU  abfquc  hoc,  that  the  other  any  thing  has  i  in  thofc  and  ihc  like 
amrmative^  cafes  thc  defendant  may  maintain  his  writ  in  the  affirmatiyi 
there  the  without  traverfe ;  for  travcrfe  (hall  not  be  upon  travcrlc,  and  if 
fil/ui/^  one  traverfes  it  is  fufficicnt*    Bn  Traverfe  per  &g.  pi.  130: 

xvitk  a  nt'   cltCS  9  E.  4*  3^* 

f  Jy  J ^,  the  terrtrtt  pieads  jointinmnej  xvUh  ajitang€r\  judgment  of  thc  writ,  the  demmndMt 

Aa/}favtbathehfo/*tmaMtz%thtyfTitfixp^(cs.  A6/que  hoc  that  the firanger  any  ibing  bat.  Br. 
lUd.  '  An<*  fo  fee  that  where  a  negathn  goes  before^  tbc  aJjirwtativtfttbftqutHt  shall  make  a  per* 
leakue.  Br.Ibii* 

s,^  Fraight  /^^  Plea  Mt  anfwerin^  the  Declaration^  and  where 

(?)  pi.  c.      V     ^  •     J  •^      .  r 

^  '  *^  ^  It  does  Cr  may  vary  from  it. 

I    T  N  trefpafs,  the  defcndznt J ujlifi/d  in  three  a&es ;  the  plaintiff 

-*-  faid  that  the  place  is  three  acres,  and  20  acres  more  ;  and  bc- 

caufc  the  defendant  did  not  jufliify  in  thc  20  acres,  he  demanded 

judgment  and  his  damages ;  and  good  pleading.     Br.  Pleadings^ 

ph  40.  cites  7  H^  6.  3.  4. 

6.  T.  T©r         ^^  A  demand  was  of  the  manor  of  B,  where  it  extended  into  B* 

^^wtiw?    and  C.  and  yet  Well  j  nota.  Br.  Demand,  pi.  28.  cites  4  E.  4. 15. 

and  by  this  ^ 

Uihall  reoever  the  whole  manor.  Br.  Praecipe  qood  rcddat,  pi.  14.  cites  S.  C. 

C  ^80  3  3»  l^  trefpafs,  if  a  manor  extends  into  A.  J?,  and  C.  and  q/^Ji  or 
IfcheMtMr  precipe  quod  reddat  //  brought  thereof  in  jf^  and  B.  the  tenant 
tf  B,  *jfi  ^  jjijy  fjy  that  the  manor  extends  into  C*  alfo  ;  judgment  of  thc 
'S^^and's.  *  vrtit ',  and  it  (hall  abate,  becaufe  the  demandant  has  not  made 
tod  »«  dt^^   foreprife.    Br.  Demand,  pi.  26.  cites  L.  5.  E.  4. 103. 

manded  by 

tbe  namt  ufthf  manvr  o/B,  in  B,  heJbaJI  recover  •nly  that  xvbicb  h  in  B.    But  fome  e  contra,  an4 

that  foieprife  OiaU  be  made.  Quacrci  Br.  Demand,  pi.  50.  cites  9.  E.  4.  17. 

jind  that  if  4.  In  ailifc,  thc  plaint  was  rf  a  reht  out  of  a  heufe,  and  the 
the  fUint  is  ff„antfaid  that  it  is  an  aire  of  land  which  is  put  in  view  :  judgment 
l/laJ^'iL  if  the  plaintiff  ftall  fay  that  'tis  a  houfe :  and  per  Townfende, 
teftant  may  Sulyard,  Brian  and  Catefby,  the  tenant  may  vary  from  the  plaint 
fay  that  it  it  ^  abovc,  bccaufc  thc  plaintiff  did  not  (hew  what  thing  (hall  be 
WJudg.  charged.    Br-  Pleadings,  pi.  68.  cites  2  H.  7.  4- 

ment  of  the 

plaint.    Ibid. — But  per  Vavifour  and  othen,  the  ^lalnlifT  (hall  not  lajr  that  the  ttmmenti  art  9ther 

tban  tbe  tenant  batjaid.    Ibid. 

S.C.Coldf.  J.  In  debt  againjl  A.  and  M,  his  wife,  executrix  of  J.  S,  of  L* 
III.  pl.  18.  faylor,  thc  defendants  plead  a  recovery  againft  them  h  W.  K.  by 
^(l^ootutl  the  names  ofG.  and  M.  his  wife,  executrix  of  J.  S.  of  L.  barber* 
y.  CoutH'  furgeon,  and  that  ultra  that  fum  tliey  had  nothing  &c«  Upon 
SAL  a,  and  Jemurrcr  it  was  adjudged  no  plea,  becaufe  they  tooi  no  aver* 
the*  ^rd  J"^"^  '^^^  7*  ^'  ^^V^  ^^^  7*  ^*  barber-furgeon  wfre  the  fame 
ftetdia.      *perfon.    Cro.  £.  127.  Hill.  31  Eliz.  B.  R.  Hooper  v.  Gomerfal 

mitttd.  g   j^ 


.    \ 


6.  Tft  an  aftion  of  afault  and  battery^  and  declared  that  hefo  '«  trefpaft 
threatened  his  life  that  he  dared  not  go  about  his  huftnefs.     The  dc-  %^}lXaX 
{cnd2Lnt  pleaded  /on  affault  in  bar,  and  faid  nothing  as  to  the  per  ^uod 
ihreats.    This  was  held  good  on  ertor  brought^  and  juJgment  y''^''"'** 
•was  affirmed,  becaufe  the  mentioning  the  threats  was  only  to  in--  a^^^'^a^t 

force  an  increafe  of  damages^  and  was  not  the  Juhjlance  of  the  ail  ion,  jnft  fiti  tht 
Mo.  >04*  705.  pi.  983.     Penruddock  v.  Errington.  h^ttery^  at 

in  defence 
«f  hit  pofleffion,  hut/aid  nothing  at  to  rbe  kfs  offe^-^rce^  Opon  a  ^emvrrer,  Bridgmin  thoughr  tN« 
pica  not  goodf  and  that  this  was  no  aafwer  to  the  decl<iia'tion»  by  reafon  of  the  faying  nothing  to  the 
lofs  of  fcrvicc.  But  Houghton  c  contra,  becaur.  :Ij»i  lojs  of  fervict  is  en/y  a  coftfe^utnce  of  the  hat" 
fery,  fo  that  the  jutVifying  the  battery  is  a  fufficicnt  anfwer  to  the  lofsol  fervicc,  the  batlcry  bcin^r 
the  principal.  AikI  of  ttr:s  opinion  was  Coke  Ch.  J.  The  plaintitf  had  judgment.  RoU.  R.  39  j« 
Trio.  14  Jac.  B.  R.  Norrisv.  Balcer. 

7.  An  ejectment  nvas  brought  as  of  a  leafe  of  land  at  commcn  law^ 
and  the  plea  of  the  defendant  proved  that  the  land  was  copyholds 
And  adjudged  for  the  plaintiff  that  the  plea  is  ill;  for  there  is 

-  tiot  any  confeffion  and  avoidance  of  the  leafe  alledged  by  the 

SlaintifF.     Cro.  £.  728.  Mich.  41  and  42  Eliz.  C.  B.  Keni^y  v. 
Lichardfon* 

8.  An  aftion  was  brought  for  trefpafs  cum  equis,  bobus^  vaccis  ^^^fp^fi 
Isfc.     The  defendant  juflified  for  two  hor/es^  ?LnAfaid  nothing  of  Xi^uba^L 
the  refidue.    This  was  held  ill,  and  judgment  for  the  plaintiff,  tinuando  to 
Cro,  T.  27,  Pafch.  2  Jac.  B.  R.  Thornel  v.  Laffels.  '^'  *5^i  <f 

^       '  •'  yunf.    The 

^t{txi'^%n\fi{ftifed  from  the  %th  of  M<^  to  the  aforefaid  2  ^th  <fjune^  and  ^ofays  nothing  if  the  four 
daft  dayi.  Thii  was  held  ill,  and  judgment  for  the  plaintiff.  Cro.  J.  27.  Thornel  v.  Latfeis.— ^# 
trefpafs  was  broughtyt?r  enny  into  boufe  and  landt.  Deftndznt  f/eaded  a  leafe  of  the  bou/e^  bui  (aid 
nothing  as  to  the  lands  mentioned  in  the  declantion  ;  and  it  was  adjudged  for  the  plaintiii'.  Cro.  J« 
104.  Hill.  5.  Jac.  B.  R.    Stodden  v.  Harre^. 

9.  In  trefpafs  fir  breaking  his  clofe^  and  carrying  anVay  two  cart^ 
loads  of  timber  ;  the  defendant  made  title  4o  the  clofe  iifc.  and  that 
he  took  the  timber-:  plaintiff  demUrr'd  becaufe  defendant //;V/  «<?- 
thing  to  the  two  load  of  timber  ^  for  the  declaration  did  not  fet 

forth  that  the  timber  wa«  growing  on  the  land,  neither  ditl  the  {381  J 
defendant  fay  that  it  was,  nor  has  he  juftified  the  taking  it  for 
xJamage  feafant..  And  bocaufe  neither  plaintiil*  or  defendant 
ihewed  that  the  timber  was  growii>g  on  the  land,  Haughton  J. 
faid  that  the  plea  is  no  anfwer  as  to  the  timber ;  quod  fuic  con* 
teflum  per  tot.  Cur«  Roll.  R.  406.  Trin.  14  Jac.  B^  R» 
Denfe  v.  Denfe. 

10.  Trefpafs  was  brought  ofajfault^  battery  and  ifnprt/bnment^  on  An«J  where 
the  laf  day  of  Odober  6  Car,  at  W.  &c.    The  defendant y^^/fd-^/  ^|^*  ^'=^^"^- 
by  a  warrant  from  thejheriff'  on  a  fupplicavit,  and  that  thereupon  iult  tra^f^ 
he  arretted  the  plaintiff  the  21  tt  September  &c*     Exception  ^r^Jfo, /«• 
was  taken,  that  the  plea  did  not  anfwer  the  time  in  the  dcclara-  f*^^^-  ^^* 
tion,  viz.  the  laft .  day  of  Odiober,  neither  by  anfwer  nor  by  C^/'I^r^ 
travcrfc.    But  it  was  anfwcr'd,  that  thz  jujliflcation  was  of  an  a6f  cjt  fuch  4 
in  the  fame  county  and  juflified  all  the  tin^e  in  the  declaration  \  ahd  ^-^  '*  /*'^^ 
therefore,  tho'  it  agrees  not  with  it  in  the  day,  but  concludes  which' wert 
qua  eft  eadem  tranjgreffto^  is  good  enough^  the  day  not  being  ma-  very  difiju- 

H  h  a  terial  •**'  ^^ 


3^1  l^lea  atts  l^teaDingtf. 

thoft  itt  the  terial.  And  all  the  Court  were  of  the  fame  opmion.  Cra 
4«:i.rad<Hi,  q^^       2.  Mich,  7  Car.  B.  R.  Tyler  v.  Wall. 

WAS  ukien 

that  the  plea  in  har  was  ilK  by  not  aofwerint  to  the  battery.  But  to  this  ^t  was  anfweredt  and  ti> 
refolvcd  by  the  Court  in  Hill.  Term  oczt  following,  that  trartfgrejff  praJiciu  h  an  anfwer  taibt 
VfhoU.  hiy.  31.  Pafch.  i  x  Car.  1.  B.  R.  Pridejux  v.  Webber.— ^S.  P.  and  it  was  held  by  the 
Court  to  be  i{ood  eaou(ih«  either  if  it  be  confidered  that  in  battery  the  t  me  is  not  materialt  and  there- 
fore  the  p'aintilf  may  lay  it  at  anytime,  and  fa,  tho'  rhe  defendant  jultifiesaiiother  day,  it  (hall  be 
intended  the  fan.e battery;  orejfe,  there  being  that  word  (prvdi^.)  to  the  day  and  yearof  the  King 
miiUken>  it  ihall  be  furplufafc  and  void,  freem.  Rep.  21 ».  Mich.  1676.  C.  B.  pi.  219.  Aooo. 

So  where  n.  In  an  aflion  of  aflault^  battery  and  tmprifonmenty  till  the 

^*  ^^^^a^:  plaintiff  had  paid  11  h  10/.  the  defendant  pleads  and  /unifies  h 

ant  juftified  '^     r    ^    e  ^'  3  ^«*^  /••^'•j 

the  detain,  rcafon  of  an  execution^  and  a  warrant  thereupon^r  1 1  A  and 
ing  by  vtr-  doth  not  mention  the  10/.  And  upon  demurrer  for  this  caufe 
tue  of  a  te-  judgment  was  given  for  the  plaintiff  upon:  the  firft  opening,  be- 
left*%ii'  *  caufe  it  appeared  the  defendant  took  more  than  was  warranted 
and  faid  bv  the  execution.  2  Mod.  177.  Hill.  28  &  29  Car^  2.  C.  B. 
nothing  at    Harding  v.  Feme. 

to  the  re-  ^ 

6due,  it  waa 

looked  upon  »t  a  fault  incurable.     Sed  adjomatur.     Freem.  Rep.  6j.  64.   Mich.   1672.    Colk 

ke     V  fick.^* 

12.  In  debt  upon  a  bill  obligatory,  the  plaintiff  fet  forth  th« 

condition^  that  if  within  three  months  it  Jboufdftifficiently  appear  be-* 

fort  the  Lord  B.  ^i\  that  a  horfe  called  Cripple  was  not  his  proper 

horfe^  that  then  the  defendant  would  do  fo  and  fo  j  aiid  faid  that 
within  the  three  months  it  did  fufficiently  appear  to  the  Lord 

B.  &c.  that  the  horfe  called  Cripple  was  not  his  proper  horfe. 
The  defendant />/^fl^^rf  that  the  horfe  called  Cripple  was  his  proper 
horfe.  It  was  rcfolved  that  tlie  plea  in  bar  was  infufficient, 
and  no  anfwer  to  the  declaration.     3  Lev.  240,  Mich,  j  Jac.  %, 

C.  B.  Beayne  v.  Beal. 

13.  In  trefpafs  for  taking  a  row,  and  the  juftification  is  of 
t  iking  of  a  ^ri/i-r;  and  judgment  for  the  piaintiif,  becaufe  the 
bar  does  not  anfwer  the  declaration.  Lutw.  1355.  Hill.  2  8c 
3  Jac.  2.   Mellor  v.  Booking; 

14  In  replevin  for  taking  bona  catalla  i*f  averia  izc.  the  de- 
fendant made  cognizance  for  the  tnhing  of  averia  pnlyy  for  that  a 
rent-charge  of  lool.  per  ann.  was  granted  out  of  the  lands  &c. 
payable  half-yearly  at  iviichaelmas^ind  Lady-day,  and  33  L parcel 
of  ^o  I  •for  half  a  \ea/s  rent  being  behind  and  unpaid^  he  di/lrained^ 
and  fo  juflifies  the  taking,  and  inde  petit  judicium  &  retonu 
averiorum  bonorum  &  catallorum  prxdid.  Upon  a  demurrer 
to  this  avowry,  it  was  held  to  be  infufficient,  becaufe  he  did 
not  (hew  when  the  other  fj  L  was  paid  to  make  up  the  half'-year's 
rent ;  befides,  the  adion  was  brought  for  taking  bona  catalla 
&  averia,  and  defendant  avowed  the  taking  of  averia  only^  which 
[[  382  3  is  an  anfwer  only  for  the  live  cattle,  and  not  for  the  whole :  and 
for  thefe  rcafons  the  plaintiff  had  judgment.  4  Mod.  402. 
Hiil.  6  W.  &  M.  B.  R.  Hunt  v.  Braines^ 


(E)^ 


pita  anb  pieaDinj^sf.  382 


(E)  ^/  wbai  Time  Defendant  muft  plead, 

I.    T\EBT upon  obligation  of  20  /.  again fl  executor  \  the  defendant 
-^^  pleaded  Plene  adminijlravit^  and  io  to  iifuc";  and  at  the  Nijl 
Prius  when  the  *  jury  appeared,  the  defendant  faid  that  this  in-  *  Orif. 
queft  ought  not  to  be  taken  \  for  after  the  loft  continuance  the  plaintiff  ^^^^ 
had  recovered  lo/.  parcel  of  the  demand  at  D.  in  the  county  of  E. 
Judgment  of  the  writ}  which  plea  was  recorded  by  the  Juftices, 
and  the  inqueft  difchargcd  •,  quod  nota,  at  the  day  of  the  Nifi 
Prius.  Br,  Jours,  pi.  50.  cites  5  E.  4    138. 
^       2.  Defendant  cannot  plead  before  declaration  made  in  any  cafe.  '^*^  ^t^oiit 
Br.  Dette,  pi.  171.  cites  21  E.  4.  37.  Per  Pigot.  entlert^ 

nota  bene  iadc.  Br.  Count,  p!.  70.  cites  S.  C« 

3.  If  the  defendant  doth  not  plead  according  to  the  rules  of  the  For  a  judg. 
Courty  fo  that  the  plaintiff  may  enter  judgment  upon  a  nil  dicit,  ""«"'  "fo« 
yet  if  cifter  the  rules  are  out^  the  defendant  do  put  in  his  plea  into  ,or  want  of 
the  office  before  the  plaintiff  hath  entered  his  judgment^  this  plea  is  plfa»  but 
to  be  accepted,  and  the  plaintiff  ought  not  then  to  enter  his  !"  '^V'  "^' 
judgment  ^  and  therefore  it  behoves  actornles  to  be  vigilant  in  pic"  and  if 
their  pra^ice.  2  L.  P*  R.  298.  tit.  Fleas  &c.  cites  21  Car.  luchajudg. 
B.  R.  &  Hill.  23  Car.  f  *"«  ^^^^ 

it  woald  bf 
in  fafto  a  falfe  and  irre:ular  judf^ment ;  and  therefore  the  Court  will  not  fuff«r  him  to  emar  it* 
2  L.  P.  R.  298,  299.  tit  Pleas  &c. 

4.  When  the  Court  doth  order  one  to  flczdforthwith,  it  is  to 
be  underftood  that  he  (hall  plead  in  fuch  convenient  time  after  as 
the  Court  ihall  judge  reafonable  ;  but  if  it  be  inflanter^  then  he 

'  mud  plead  the  fame  day.  Alich.  22  Car.  B.  R.  For  the  law  ac* 
ceunteth  things  which  are  done  in  convenient  time  to  be  done 
without  delay.    2  L.  P.  R.  300.  tit.  Pleas  &c. 

5.  If  the  defendant  will  plead  a  dilatory  pleoy  he  niuft  plead  it 
upon  the  giving  of  thefirft  rule  in  the  office  for  the  defendant  to 
plead,  and  he  muft  plead  a  plea  in  chief  after  thefecond  rule  given  - 
in  the  office  for  the  defendant  to  plead ;  and  this  is  the  reafon 
that  judgment  cannot  be  entered  againft  the  defendant  for  want 
of  a  plea  until  the  time  given  by  the  two  rules  to  plead  be  pafl. 
Mich.  24  Car.  B.  R.  But  if  he  then  put  in  a  dilatory  plea,  th^ 
plaintifF  may  move  the  Court  for  him  to  ple^id  as  he  will  ftand 
to  it.   a  L.  P.  R.  309. 

6  If  the  plaintiii  's  attorney  deliver  an  imperfeB  declaration  to 
the  defendants  attorney ^  and  he  accepts  ofity  yet  he  is  not  bound 
to  plead  until  tht  plaintiff  hzth  perfected  his  declaration.  Mich. 
1649.  B.  S.  Pafch.  for  until  it  be  perfe£led  it  is  no  declaration; 
but  he  may  well  demur  if  he  thinks  fit,  which  is  the  ufual  prac« 
ticc.    2  L.  P.  R.  210.  tit.  Pleas  &c. 

7.  If  an  aBien  be  brought  in  the  Sheriff^s  Court  in  London,  or  f^  ^^ 
Mar/haPs  Court  in  Soathwari,  and  be  afterwards  removed  kf  Coqri  win 

H  h  3  hakeas  ^  ^^ 


the  party  to  hahias  corpus  into  thi^  Court,  the  defend^tnt  ought  to  plead 
lantoK^bt*  ^^  ^^"^^  Term  the  Caufe  is  removed ;  and  proceed  to  a  trial. 
the  remoT     2  L.  1\  R.  3 1 1  •  citcs  Hill.  i<$49.  B.  S.  9  Feb. 

ing  the  Caufe 

hiiher,  to  delay  the  other  party  in  the  courfe  of  his  proceeding!,  which  would  he,  if  he  fliould  not 
he  compelled  t^  p!eid  the  fame  Term  the  Caufe  was  removed  ;  alfo  he  is  fuppofed  to  have  fufiicieat 
potice  of  the  caufe  of  a^ion,  that  appearing  in  the  plaint  levied  in  ^e  inferior  Court,  k>  that  he 
may  have  time  enough  to  provide  for  his  plea  during  the  bringing  of  his  habeas  corpus  and  his  putciiig 
in  of  bail,  and  the  plaintiD  *s  declaring  and  giving  of  rules  to  ^lead.     2  L.  P.  R.  31 1. 

C  3^3  ]  ^'  If  a  Ar/z7rtf//5«  be  delivered  to  the  defendant's  attorney,  or 
yor  the  put  into  the  office  after  the  Effbign  day  of  the  Term,  the  detend- 
Term  was     ^^^  cannot  bc  Compelled  to  plead  to  try  it  that  Term,'  but  he 

oegun  wnea  ,  ,      ,  t     t*   -r*  •  ^         t>    <? 

^he  declare,  ougbt  to plead  to  enter.  "X  h.  F.  K.  314.  cites  1052.  r>.  o. 

tion  w'ls  d-- 

Itveredi  and  it  cannot  be  accounted,!  declaration  of  the  precedicg  Term;  for  the  SiToiga  day  is  part 

ef  the  Term.     2  L.  P.  R.  314.  tit.  Pleas  &c. 

9.  It  was  agreed  by  Glyn  Ch.  J.  Trin.  1657.  that  if  one 

be  fued  in  an  action  of  trefpafs  and  ejeSiment  by  original^  he 

needs  not  to  plead  until  the  original  be  (heMred  him,  if  he  hath 

demanded  oyer  of  it  before  the  rules  are  out.     2  L.  P.  R.  299. 

tit.  Pleas  &c. 

S.  P.  1L.P.       10.  If  a  Caufe  doth  continue  four  Terms  without  profrcution  before 

^li^U  nrnfi  5^^  joined^  the  defendant  is  to  have  a  Ternis  notice  to  plead  &c. 

be  aaua'ly    before  judgment  can  be  entered  by  default ;  if  after  iffue joined^  a 

a  Term's     J^eritCs  notice  of  trial.   Per  Magiftrum  Lavefay  &  al.  &c.   Pafch. 

"rt^V^c"*-    ^'  ^^^-  '•    ^  L.  P.  R.  236.  tit.  Notice. 

ceptation  of  1 1.  If  a  man  be  bound  by  recognizance  to  appear  thefrfl  day 
law  oAly.  of  the  Term^  and  is  charged  upon  his  appearance  with  an  inforwo'- 
Mich^  r  ^*^^*  ^"  ^^^  ^^^  information  be  laid  in  MidJlefex  the  party  has 
Ann.  B.  R.  time  to  plead  during  all  that  Term^  fo  that  it  cannot  come  to  trial 
Lefauit  T.  in  the  Term  /  hut  in  cafe  it  be  laid  in  any  other,  county^  the  party 
^y"^*  Ihall  have  time  to  plead  ////  the  Term  \  for  he  is  as  much  concern- 

ed to  defend  himfelf  in  thofe  cafes  as  in  any  civil  adion  ;  aitd 
fince  the  law  allows  him  counfel,  the  law  allows  him  time  like- 
wife  to  confult  with  them ;  for  not  to  allow  the  means  of  de- 
fence, is  to  take  away  the  fubjefts  defence;  otherwife  it  is  of 
capital  offences :  but  note,  in  thefe  cafes  there  is  no  counfel. 
2  Salk.  514.  Mich,  i  W.  &  M.  B.  R.  Anon. 
A  differ-  12.  Alfo  where  the  party  comes  in  by  cepi  corpus y  or  upon  an 

b^en  t^en  ^'^^^^rj,  he  fliall  plead  prefently,  for  then  fee  has  been  guilty 
that  if  one  of  a  contcmpt ;  per  Cur.  contrary  to  the  Cafe  of  the  7  bifliops. 
remrj  in  up-  2  Salk.  CI  4.  Mich.  I  W.  &  M.  B.  R.  Aiion. 

en  a  Cfpi 
.  t^rpM  in  cvfiody^  he  mull  plead  inJIafUr ;  fccvs  where  he  has  been  bailed  and  comes  in  upon  the 
ccpi ;  but  fure  theie  is  no  reafon  for  this  dincrence  ;  for  the  return  is  the  fame  in  both  cafes;  and 
fi^e  party  o^ght  not  to  be  the  haider  ufcd  becaufa  he  could  not  find  bail  i  per  Holt.  12  Mod.  372. 
Pafch.  12  W.  3.  Abob. 

SoxnEaJffr  jj.  Upon  a  habeas  corpus  returnable  in  Michaelmas  Termy  if 
twlaraVion*  ^^^  declaratioff  he  delivered  before  a'q/linuin  animarumy  the  dcfend- 
be  drlix'trtd  ant  muft  pi  ad  ti  try  \  but  upon  a  cepi  corpus  he  is  only  to  plead  to 
l^firfMenf,  ^„ffr.     2  SJk.  CI  c.  Mich.  8  W.  3.  B.  R.  Hall  v.  Egglefton. 

i'afek^^  the  -^    -^  ^ 

ft^icW^(  on  a  lukbcM  corpus  muft  f  lc«d  to  try ;  but  Ufoa  a  cepi  corf  u%  (0  eater  ooljr.  Ibid. 

14.  Upon 


14.  Upon  a  declaration  filed  againft  a  prifoner  or  a  prWileg^d 
perfon,  die  defendant  (hall  have  liberty  to  plead  in  abatement  at 
any  time  during  the  8  days  fule :  but  where  a  declaration  is  de* 
livered  or  filed  before  Eflbign  day  of  the  Term,  there  the  de- 
fendant muft  plead  in  abatement  ^ithin  the  firll  4  days  of  the 
Term,  and  not  after  the  end  of  4  days  whether  rules  are  given 
or  no.  2  L.  P.  R«  320.  tit.  Pleas  &c.  cites  Mich.  8  W.  2. 
B.R.  . 

15.  If  a  declaration  be  delivered  again/l  one  in  cujioijj  he  ihall 
have  the  whole  lerm  to  plead  in  abate  menu  2  Salk.  515.  Mich* 
8  W.  3.  B.  R.  Anon. 

16.  li  judgment  in  ejeBment  htfigned  in  country  caufe^r  ^ant 
of  a  plea  J  but  no  poffejjion  delivered^  a  Judge  in  his  chamber  at  any 
time  before  the  amfes  may  compel  the  plaintiiF  to  accept  a  plea  ^ 
but  if  pofleflion  be  delivered,  he  is  without  remc;dy ;  per  Holt 
Ch.  J.  2  SalL  516.  Mich.  9  W.  3.  B.  R.  Anon, 

17.  It  was  mov'd  for  an  imparlance  till  the  liext  Term,  be-  (  384   1 
catife  the  defendant  wfis  an  officer  of  the  Courts  and  the  bill  was  not 

Jlled  zgzinR  him, /o  as  to  give  him  8  days  within  Term  to^plead\  but 
the  Court  held,  that  the  day  of  the  bill  filed  is  one  day^  (o  that  the 
plaintiff  may  give  rules  that  day ;  alfo  they  agreed,  that  Sundays 
and  Holidays  are  to  be  reckoned  in  ;  and  the  Clerks  faid,  it  was 
fufficient  that  he  had  four  days  in  Term ;  quod  Curia  conceffit* 
2  Salk.  517.  Trin.  11  W.  3.  B.  R.  Pafmore  v.  Serjeant  Good-^ 
win. 

18.  Mr.  Clerk  fald,  that  anciently  there  were  two  rules  given, 
hothfour-^y  rules;  the  ift  was,  Ad  refpondendum g  the  2d,  Ai 
refpondendum  peremptorie  s  which  two  were  now  turned  into  one 
8  days  rule.  2  Salk.  517.  Irin.  11  W.  3.  B.  R.  Pa&iore  y^ 
Serjeant  Goodwin. 

19.  In  a  common  adton  of  trefpafsy  the  plaintiff ^n^J  his 
judgment  for  want  of  a  plea-;  tht  defendant  after  Term  and  be» 
fore  the  Affifes  offered  him  a  fpecialpleay  or  to  plead  the  general  iffucy ' 
prodded  the  plaintiff  would  confent  to  enter  into  a  nkle,  that  he 
Jhould'aX  the  trial  be  allowed  to  pvefpecial  matter  in  evidence  ;  the 
plaintiff  Tcfukdf  and  executed  a  writ  of  enquiry :  and  now  it  was 
moved,  that  upon  paying  cofts  the  judgment  might  be  fet  afide^^ 
and  the  plaintiff  obliged  to  accept  the  plea  and  go  to  trial,  the 
plea  being  fair  and  containing  fpecial  matter  of  title.  The 
motion  was  granted  i  for  per  Holt  Ch.  J.  wh^re  the  defendant's 
plea  was  a  fair  plea,  and  no  deity  affeBed,  we  will  interpofe  \ 
otherwife  where  a  plea  contains  fpecial  matter  that  is  queftion* 
able,  and  was  defisned  to  draw  the  plaintiff  to  demur.  2  Salk. 
5 1 8.  Pafch.  1 2  W,  3.  B.  R.  Wood  v.  Cleveland. 

%o.  There  was  a  queftion  if  a  man  appears  voluntarily  brforo^ 
fnenfem  Pafcha  in  Eafter  Term,  whether  he  be  obliged  to  plead  to 
enter  ?  Sir  Samuel  Aftrey  and  Mr".  Clark  were  of  opinion  he  was 
not.  But  per  Holt  Ch.  J.  there  is  no  diflRcrence  between  a 
voluntary  appearance  and  an  appearance  upon  a  cepi  corpus  % 
for  a  voluntary  appearance  is  not  good  ;unlefs  a  writ  hs^s  been 

H  h  4  taken 
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taken  out ;  and  there  is  no  reafon  for  it ;  for  if  the  plain«^ 
tiff  be  content  with  a  voluntary  appearance  in  eafe  of  the  de- 
fendant, there  is  no  reafon  why  the  plaintiff  fliould  be  in  a 
worfe  condition  than  if  he  had  arrefted  him :  let  the  rule  be, 
if2L  writ  bs  taken  out,  and  the  defendant  agrees  to  appear ^  hejball 
appear  and  plead  according  to  the  return  of  the  writ^  and  if  the  re- 
turn be  he/ore  men/em  Fafcha^  he  Jhall plead  tj  enter :  but.//*  no 
writ  were  taken  out  he  fhall  not  be  obliged  to  iippear ;  but  if  a 
writ  were  taken  out  returnable  after  mtnfem  Pnfchae  he  Jball 
have  an  imparlance  till  next  Term.  2  Salk.  5  \  8.  Trin  12  W.  3. 
B.  R.  Anon. 

21.  In  the  Court  of  Common  Pleas j  upon  a  fpecial  capias  iiTued 
forth,  with  the  caufe  of  a£\ion  therein  exprefled,  the  defendant 
is,  by  the  rules  of  that  Court,  to  appear  and  plead  in  one  and 
the  lame  Term.  But  it  is  not  fo  in  the  Kinfj  Bench^  where  the 
fuit  commenced  by  bill  5  for  there  be  hath  liberty  to  imparl  to 
the  ne3^t  Term.  But  the  praftice  is  the  fame  m  the  King's 
Bench  with  that  in  the  Common  Picas  where  the  aftion  is  by 
originals  and  the  reafon  of  it  is,  that  when  it  is  by  fpecial  origi- 
nal, the  declaration  is  comprifed  in  the  writ^  which  is  not  fo  in 
a  latitat.    L.  P.  R.  8^. 

22.  If  one  be  fual  upon  an  ob!igc4ion^  he  cannot  be  compelled 
to  plead  before  he  hath  oyer  of  the  condition  of  the  obligation,  and 
a  copy  (if  required)  to  be  made  at  his  own  charges,  becaufe  he 
cannot  tell  what  to  plead  till  he  knows  for  what  he  is  fued* 
2  L.  P.  R.  323. 

23 .  If  one  \itfued  by  original  writ,  he  muft  plead  the  fame  Terrri 
in  which  the  original  is  returned;  if  the  defendant  be  arrefted  by 
a  capias  containing  in  it  the  caufe  of  aBion  exaflly  as  the  original 
is,  if  fuch  capias  be  returnable  the  fame  Term  with  the  oiigmal: 
but  whenfoever  the  capias  is  returnable,  the  defendant  mufl 
pUad  within  four  days  if  required  5  and  the  reafon  thereof  is  be- 
caufe the  fpecial  matter  is  contained  in  the  writ  whereof  the 
defendant  has  notice  upon  the  arreft.    2  L.  P.  R.  324. 

r  3^5  3  ^4«  But  it  is  not  fo  where  one  is  fued  by  Ltitaf  or  bill  of  Mid- 
dlefex ;  for  if  they  be  de  placito  tranfgrcs.  yet  the  plaintiff  may 
declare  in  debt  or  what  other  aftion  he  will :  but  in  the 
other  cafe  the  declaration  mnft  not  vary  from  the -writ ;  if  it 
does,  the  defendant  may  plead  in  abatement.    2  L.  r.  R.  324. 

2  5«  If  a  declaration  be  delivered  the  dny  befre  the  lafl  day  of  a 
Term,  the  defendant  has  2  days  in  the  next  Term  to  put  in  an 
anfwer ;  for  he  ought  to  have  4  days  in  Term  5  per  Cur.  1 2  Mod. 
231.  Mich.  10  W.  3'.  Anon. 

26  Judgment  and  execution  thcreupcn  were  fet  afide,  be- 
caufe the  plea  was  put  in  before  fudgmenifgned.  12  Mod.  248. 
Mich.  10  W.  3.  Baker  v.  Chandler. 

27  \i  fare  facias  be  returned  fcrved,  and  the  defendant  has  an 
a8  of  parliament  for  his  df charge,  and  omits  to  come  and  plead  ir,  he 
has  for  ever  loft  the  advantage  of  it;  per  Cur.  12. Mod.  441. 
Hill.  12  W.  3.  Anon. 

28.  Thofe 
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28.  Thofe  that  comt  in  on   a  *  habeas  corpus  or  apachment  *  $•  P.  la 
muft  plead  the  fame  Term  without  imparlance,  giving  the  ordi-  [^fj^i^^ 
nary  rules,  which  are  8  days;  per  Afton.  Cuixio.  q.    i  Jac.  2.  and  extrL 

B.  R.  ordiniry 

charge  the 
plaintiff  hath  been  put  unto  by  fo  bringing  him  in.    2  L.  P.  R.  29S.  cites  ai  Car.  B.  R. 

29.  Where  a  man  is  brought  in  quftody  to  anfwer  an  /«/5f* 
matioTty  he  muft  plead  inftanter.     So  upon  an  attachment ^  if  non    . 
eft  inventus  be  rcturn'd,  he  muft  plead  inftanter  \  but  if  he  is 
not  taken,  but  comes  in  voluntarily  before  the  return  of  the  writ, 
it  fecms   otherwife;   per  Sir  Sam.   Aftry.  Cumb.  310.  Hill* 

6  W.  3.  B.  R.  Hains's  Cafe. 

30.  The  queftion  was,  wha^  time  the  defendant  has  to  plead 
after  appearance  to  the  exigi  facias  ?  The  Court  held,  that  he 
miijl  plead  injlanter.  And  tho'  it  was  objefted,  that  if  the  ap- 
pearance were  to  an  exigi  facias  returnable  the  laft  return  of 
any  Term,  the  defendant  would  have  no  opportunity  of  applying 
to  the .  Court  to  bring  in  money,  change  the  venue  or  other 
matter ;  but  in  anfwer  to  that  it  was  faid,  that  the  defendant 
might,  if  he  had  any  reafon,  apply  to  a  Judge  for  relief,  but 
that  the  Court  would  not  without  manifeft  reafon  delay  the 
plaintiff  after  the  defendant  had  ftood  out  fo  many  procefies. 
Rep.  of  Pra£b.  in  C.  B.  18.  Mich.  6  Geo.  1 .  Aplin  v.  Cnambers. 

31.  It  was  held  by  the  whole  Court,  that  a  plea  in  abatetmnt 
is  void  if  not  delivered  within  4  days  afier  declaration  delivered 
or  left  in  the  office^  tho*  no  rule  to  plead  be  given.  Rep.  of  Pra£l* 
in  C.  B.  23.  Trin.  7  Geo.  1.  Anon. 

32.  A  motion  was  made  the  laft  day  of  the  Term  to  plead  S.  P.  Notts 
ancient  demefne^  but  denied,  becaufe  it  was  not  moved  within  the  "*  ^•_?: 
time  limited  to  plead  in  abatement,  viz.  within  4  days  after  de-  iJ*Gei»?i! 
claration  delivered  or  left  in  the  office.     Rep.  of  Pra£l.  in  C.  B.  Pcaft  ▼. 
43.  Hill.  I  Geo.  2.  Holdfaft  v.  Carlton.  Badtitle. 

33.  A  motion  was  for  an  imparlance  till  Michaelmas  Term  next 
becaufe  the  declaration  was  delivered  lajl  Michaelmas  Termy  and 
ro  plea  called  for  in  3  Terms  ^  according  to  the  rule  Mich.  1654. 
which  was  ordered  by  the  Court  accordingly.  Rep.  of  Pra£i.  in 
C-  B.  57.  Trin.  3  Geo.  2.    Cole  v.  Pinnell. 

34.  It  is  ordered,  that  upon  all  procefs  fued  out  of  this  Court,  judgment 
returnable  thefrfl  or  Jecond  return  of  any  Term  if  the  plaintiff  de-  ^"^  >«*'^ 
clares  in  London  or  Middlefex,  and  the  defendant  lives  within  20  ^r'  !^ 
tniles  of  London  J  the  defendant  Jhall  plead  within  4  days  after  fuch  ^ulgbTdan 
declaration  delivered  without  any  imparlance  ;  and  fuch  declaration  ^ff^  decU^ 
may  be  delivered  de  bene  ejfe.     And  in  cafe  the  plaintiff  declares  in  ''"''^  '^''f* 
any  other  county^  or  tlte  defendant  lives  above  20  miles  from  Lon^^  attwneyt^bit 
dony  the  defendant  fhall  plead  within  8  days  after  the  oeclaration  defendant 
delivered,  .without  any  imparlance;  and  in  default  of  pleading  ^'*"»^**^ 
as  aforcfaid,  the  plaintiff  may  fign  his  judgment.  Rules  &c.  in /^"^i. 

C.  B.  Mich.  3  Geo.  2.  1729-  don.     The 

Court  firid 
it  was  their  intent  that  the  late  rules  (hould  extend  to  declaration!  delivered  to  attomles  .       ojf    1 

as  weH  as  to  declarations  filed  in  the  office  de  bene  efle,  and  notice  thereby  delivered  to  L    3^^    J 

defeodants  i  and  fet  afidc  the  judfmeat  Rep.  of  ifraiCI.  94.  Mich.  7  Ceo.  Xt  Ltsoab/  t.  Bradley.-* 

•      A 
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A  motiMi  to  iet  t&it  a  xodgmentr  beciure  the  pUindff  did  not/cyyWfr  JWff  far  «  pleti^«r  #Af  e^lki 
^ajifir  mfptaraitet  were  exfired^  but  figning  his  judgment  the  fame  day  that  he  entered  the  ap- 
yeaiance  fw  the  defendant!  which  was  the  9th  day ;  but  it  appearing  chat  the  decUratiom  had  beea 
deieneeffet  and  that  the  rule  to  plead  was  QUt  before  the  appearance  entered,  the  Court  denied  the 
Bioiioa.  Rtp*  ^  Pra£t.4n  C.  B.  95.  Mich.  7  Geo.  2.  Charltoo  v.  Hankey  h  Alfop. 

Ibid,  cites        35*  A  motion  was  to  fet  aCde  a  judgment  Jtgned  the  mommg 

^pV  ^'1^'  ff«p/  after  the  day  given  by  a  Judge's  order Jhr  time  to  plead.   The 

^'  StacSm!  Court  were  of  opinioii|  that  the  dav  given  by  the  Judge  muft  be 

intended  a  whole  day,  and  that  tnis  was  inlargine  tne  rule  ta 

plead  one  whole  day^  and  therefore  plaintifF  could  not  fign  bis 

jtidgment  till  the  opening  of  the  office  in  the  afternoon  of  the 

next  day  after  the  day  given  by  the  Judee  was  expired.   Rep.  of 

Prad.  in  C.  B.  67.  Mich.  4  Geo.  a.  Heme  v.  Chapman. 

Ke^  of  36.  In  eje£lment ;  declaration  was  of  Eafter  Term  to  appear 

^g   ^    in  irinity.    It  was  moved  to  be  at  liberty  to  plead  ancient  demefne^ 

t.  C.     * .  A  role  was  made  to  (hew  caufe ;  upon  (hewing  caufe  it  was  in- 

(ifted  for  plaintiff^  that  the  plea  being  to  the  jurifdiHion  of  the 

Court  is  a  dilatory  and  ought  to  have  been  pleaded  within  the  firjt 

four  dais  of  this  Term ;  and  of  that  opinion  were  the  Courts 

and  diix:harged  the  rule.    Sir  George  Cooke  quoted  2  cafes  in 

•Rtp.  of    point  determined  in  this  Court>  *  Holdfast  y.  Charltonj^ 

Prad.  in  c.  HiU.  I  Gco.  2.  and  Bingham  v.  Barker,  Trin.  a  Geo.  a^ 

^.  4j.  S.C.  Notes  in  C.  B.  232.  Trin.  7  &  8  Geo.  2.  Smith  ▼.  Roe. 

37.  The  ^^iff/i^  having  entered  an  appearance  for  the  defend- 
ant according  to  the  late  ftatute  filed  a  declaration  againft  him^ 
and  gave  a  rule  to  pleads  and  fome  davs  after  ferved  me  defend- 
ant with  notice  of  the  declaration ;  tne  Court  held  that  the  rule 
was  irregular,  for  itjhould  not  have  been  given  till  ^er  the  notice 
nvasfervedy  the  declaration  being  well  delivered  irom  the  time 
of  notice  only.   Rep.  of  Vr^Q..  in  C.  B.  1 1 1.  Mich.  8  Geo.  2. 
Grey  v.  Sanders. 
S.  C.  cited        08.  The  declaration  was  of  Michaelmas  Term  laft  paft,  and  the 
p3a  **^      defendant  pleaded  in  abatement  the  fourth  d^  within  Hillary  Term 
C.  11/79.-1  then  next,  v)ithout  a  Jpecial  imparlance.    Plaintiff  demurred  to  the 
s.  P.  Ibid,  plea,  and  def^dant  joined  in  demurrer ;    whereupon  plaintiff^ 

IkG^^^^'    ^^^'^^  ^P  ^^  ^^  ^^^  ^  general  imparlance^  and  the  Caufe  was  fet 
Threiiceid    down  in  the  paper  to  be  argued.  It  was  moved  for  the  defend- 
V.  Good-    ant,  that  the  general  imparlance  mightbe  ftruck  out  of  the  pa- 
^^^^^'        per  book ;  infifting  that  the  firft  four  days  of  Hillary  Term  were 
ex  gratia,  and  that  defendant  might  then  plead  as  of  Michael- 
mas Term  before.    The  motion  was  oppofed  by  plaintiff,  and 
no  rule  was  made  \  the  Court  declaring  that  in  this  cafe  the  de-^ 
fendant  could  not  plead  in  abatement  without  procuring  fpecial  impar». 
lance.    Notes  in  C.  B.  238.  Mich.  9  Geo.  2.  Napper  ▼.  Biddle. 
39*  Rule  to  (hew  caule  why  defendant  (hould  not  have  leave^ 
to  plead  a  tender  as  tf  lafl  Term^  notnuithfianding  the  general  im--^ 
parlance  given  by  plaintiff.  Obje£ted  by  plaintiff's  attorney,  that 
defendant  ought  to  have  applied  on  tne  firft  day  of  the  Term, 
Per  Cur.  he  comes  time  enough  within  the  firft  four  days*  Rule 
abfolute  in  the  Treafury.  January  27.  Noteain  C«  B;  252.  Hill. 
I  a  Geo.  2«  Kingv*  NichoU. 

40,  Dc- 


40.  Defendant  moved  that  plaintiff  may  infert  tie  true  daf 
rf filing  hill  (viz.  February  3.  laft)  in  the  memorandum  at  t&e 
head  of  his  declaration,  and  that  defendant  might  have  Uave 

to  plead  a  tender  of  Iq/l  Term,  the  declaration  not  having  been  deli»  ^ 

n)ered  till  after  the  Term.  The  rule  to  fhew  caufe  was  made 
abfolute  on  hearing  counfel  on  both  (ides.  Notes  in  C.  B.  253. 
Eafter  12  Geo.  2.  rotts  v.  Crefwcll  attorney. 

41.  As  to  rules  to  be  obferved  in  C.  B.  ui  the  proceedings 
upoii  declarations  againft  prifoners  in  county  gaols  ;  and  in  what 
time  they  mud  plead  after  declaration  delivered.  See  Rules  &C 
in  C.  B.  Eafter  S  W.  3. 
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granted. 

I.  ON  a  motion  for  time  to  plead,  the  Court  rcfufcd  to  grant  S.  P.  ibM. 

^^  time,  but  on  terms  that  the  defendant  ihould  confent  not  xreafiire  V. 
to  move  the  Court  to  change  the  venue*  Rep.  of  Pra£l.  in  C.  B«  Wright.  ' 
57.  Trin.  3  Geo.  2.  Sabor  v.  Pott. 

2.  Defendant  had  obtained  an  order  for  time  to  plead,  pleading 
an  ijfuable  plea  &c.  and  afterwards  pleaded  in  bar  to  the  plaintiff's 
action  (which  was  upon  afimple  contraB),  a  judgment  confeffed  upon 
a  bondfince  the  order  for  time  to  plead  made.  Plaintiff  moved  to 
fet  afide  the  plea ;  but  the  Courts  upon  hearing  couhfel  on 
both  fides,  were  of  opinion,  that  as  there  was  no  particular  re^ 
firaint  in  the  order^  and  as  the  bond  (whereupon  the  judgment 
was  confeffed)  might  have  been  pleaded  in  bar  to  this  a£iion, 
the  plea  muft  ftand.  Notes^in  C.  B.  231.  Eafter  7  Geo.  2. 
Hughes  V.  Pellet  adminiftrator. 

'  3.  A  amotion  was  for  leave  to  add  the  general  iffue  to  a  plea 
of  non  ajfum^it  infra  fete  annosy  and  this  was  moved  after  a  de- 
murrer to  the  plea.  The  Court  difcharged  the  rule  to  fliew 
caufe,  for  they  faid  a  defendant  cannot  add  to  his  plea  after  a 
replication  or  demurrer.  Rep.  of  Fra£l.  in  C.  B.  x  14.  Hill.  8 
Geo.  2.  Pierfon  v.  Ives. 

4.  Defendant  was  allowed  time  to  plead,  he  pleading  an  JJotcs  ia  C, 
iffuable   plea.    Thereupon  he  pleaded  a  tender ;  the  plaintiff  5  ^c\^ 
after    this  plea,  delivered    fign'd    judgment;    the  defendant  tameJ 
moved  to  fet  the  judgment  afide ;  but  becaufe  a  tender  is  no  Da^nhiiL 
iffuable  plea  within  the  meaning  of  this  rule,  the  judgment  ^*       ^ 
was  held  good.    See  Rep.  of  Pra£t.  in  C.  B.  134.  Mich.  10 

Geo.  2.  Daverfhill  v.  Barret. 

5.  A  regular  judgment  was  fet  afide,  and  the  defendant  had 
leave  to  plead  an  iffuable  plea^  but  he  pleaded  Aefiatute  of  limi- 
tations. The  plaintiff  moved  to  fet  afide  that  plea,  and  it  was 
granted  j  for  where  the  defendant  has  had  an  opportunity  of 
pleading  the  ftatute,  but  lets  judgment  go  by  default,  and 
afterwards  applies  to  fet  afide  that  judgment,  nc  ftiall  not  be 
lei;  in  but  upon  payment  of  cojls^  and  pleading  the  general  iffue. 

S  *  Rep. 


i^7  t^lea  atiD  ^ItMx^i. 

Rqp.'  of  Praft.  in  C.   B.    139.  HilL  10  Gca.  2.  tcarer  ▼• 

.    Whichcr, 

6.  Jfier  a  Judge's  order  for  time  toplead^  pleading  an  ifuabU 
pleay  defendant  moved  to  plead  double  matter  5  and  the  queftion 
was,  whether  a  rule  for  that  purpofe  ought  to  be  granted  or 
not  ?  the  Court  took  time  to  confider,  and  after  conferring 
with  the  Judges  of  the  qtfier  Courts,  gave  defendant  leave  to 
plead  doubly,  pleading  iffuable  pleas,  and  taking  (hort  notice  of 
trial.  Notes  in  C.  B.  244.  Mich.  10  Geo.  2.  Leightou  v. 
Leighton. 

'(G)     Helped  or  aided  by  the  plea^  What  is.     Writ. 

Declaration, 

• 

1.  TF  a  man  pleads  over,  he  fhall  never  take  advantage  of  any 
■*•  flip  committed  in  the  pleading  of  the  other  fide,  which  he 
could  not  take  advantage  of  upon  a  general  demurrer  \  per  Holt  Ch. 
J.  2  Salk.  51p.pl.  18.  Trin.  13  W.  3.  B.R.  Anon. 

2.  The  defendant  pleads  that  the  plaintiff  had  a  co^xecutor^ 
who  was  in  life  and  had  releafed  to  him  \  and  upon  this  they 
were  at  ifTue^  and  found  for  the  plaintiff;  and  awarded  be 

C  38*  J  fliall  recover,  becaufe  the  defendant  might  have  abated,  the 
aAion  being  brought  by  the  plaintiff  alone,  and  had  w^ved  it. 
Cro.  £1.  69.  cites  9  £d.  4. 

3.  Trefpafs  of  beajls  taien^  the  defendant  faid^  that  B.  held  the 
land  where  8cc.  of  him  by  thefervices  &c.  which  j?.  leafed  to  the 
plaintiff  for  years  f  and  for  fo  much  arrear  he  difirained\  the 
plaintiff  faidy  that  riens  arrear y  and  fo  to  ifliiej  and  found  for 
the  plaintiff  &c.  and  the  defendant  pleaded  in  arreft  of  judgment) 
becaufe  it  appears  that  the  plaintiff  by  his  plea  of  riens  arrear  has 
confeffed  the  tenure y  and  then  cited  the  fl'atute  of  Marlebridge 
cap.  3.  that  the  lord  (hall  therefore  not  be  punifhed  by  re- 
demption ;  and  by  the  opinion  of  all  the  Juftices,  for  this  caufe, 
and  alfo  becaufe  it  appears  by  their  conufance  in  pleading, 
that  the  defendant  is  lord,  and  fo  the  writ  /hall  not  be  vi  6" 
armis,  and  the  affirmance  of  it  by  pleading  ihall  not  aid,  but 
the  Court  ought  to  abate'  the  writ.  Br.  Repleader,  pi.  36. 
cites  10  £.  4.  7. 

iirwkere  a       4,  In  debt,  the  plaint  ff  counted  upon  a  leafe  for  term  of  years y 

flfS/'"^    the  defendant  traverfed  the  leajcy  upon  which  they  were  at  iffue^ 

Jkru'sn3       and  after ,  the  defendant  confeffed  the  a^ion^  and  then  pleaded  in 

|)^i«r  where  arrefl  of  judgment,  inafmuch  as  the  plaintiff  ^/i^  not  counted  at 

^wMnude,  ^^^^  ^/^^^  ^g^  j^^fg  ^^g  made,  and  fo  jeofail,  and  yet  the 

fUinnffre^  plaintitT recovered  by  judgment;  for  the  defendant  has  pleaded 
//iw  thdc  in  bar,  and  denied  the  leafe,  fo  the  c/unt  is  good.  Br.  Ro* 
a^J'^h^'^  pleader,  pL  38.  cites  18  E.  4.  17. 

ftflicatioo  his  made  the  plei  good.    Ibid. 

5.  In  detinue,  it  was  faid  by  Pigot  and  Chocke  for  law^  • 
tha:  of  jmntenancyj  fevered  tenancy,  mifnofmer^   taking  ef  hanm 

pending 
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pendiHg  the  writ  &c.  vfiicb  proves  the  ^rit  onh  abatabk^  thefC 
if  the  party  pleads  other  matter^  and  admits  the  writ,  h6  fhall 
not  have  writ  of  error  thereof  after ;  contra  of  death  of  the 
defendant  pending  the  writ,  he  ihall  have  error  after  \  for  by 
this  the  writ  was  abated  in  fadl.  Br.  Error,  pi.  176.  cites 
18  £.  4.  19. 

6«  Debt  upon  two  obligations^  of  which  one  was  not  then  for* 
feited^  for  the  day  of  payment  was  not  come;  the  defendant 
pleads  to  that  a  releafty  and  took  no  advantage  of  it,  that  it 
appeared  it  was  not  forfeit;  and  to  the  other  he  pleaded 
another  plea ;  and  upon  both  they  were  at  ifTue ;  and  found 
for  the  plaintiff.  And  this  matter  was  alledged  in  arreft  of 
judgment  that  it  did  appear  upon  the  obligation  ihewn,  that 
the  day  of  payment  was  not  yet  come ;  and  fo  the  plaintiiF  is 
not  to  have  judgment  upon  it.  But  it  was  adjudged  for  the 
plaintiff  for  Doth,  becaufe  the  defendant  might  have  taken 
advantage  of  it,  but  did  not,  but  waved  it,  and  pleaded  a  coU 
lateral  matter  which  was  found  againjl  him.  Cro*  £1.  68.  Mich.  29 
and  30  Eliz.  B.  R.  Frith's  Calc. 

?.  It  has  always  been  agreed  for  law,  that  if  debt  or  trover  iffc, 
be  Drought  for  a  moiety,  and  the  defendant  who  is  a  granger 
pleads  ml  debet,  this  makes  the  declaration  good.  Per  Twifdcn 
J.  Sid.  49.  Mich.  13  Car.  2.  B.  R.  in  Cafe  of  Cole  v.  Banbury.  , 

8.  Trefpa/sfor  taking  his  goods*  The  declaration  is  not  good 
without  faying  that  they  were  inpojfefjion  of  the  plaintiff',  or  calling 
themfua :  but  defendant  pleading  that  he  took  them  out  of  the 
hands  of  the  plaintiff,  and  delivered  them  to  the  conftable  &c. 
has  made  the  declaration  good,  fo  that  plaintiff  may  well  main- 
tain this  a£^ion  upon  his  poffcffion,  without  any  property. 
Sid.  184.  Pafch.  16.  Car.  2.  B.  R.  Brook  v.  Brook  &  al. 

9.  A.  is  poffeffed  of  Black-acre,  to  which  B;  has  no  manner  S^  in  Jek 
of  right,  and  A.  defires  B.  to  releafe  him  all  his  right  to  Black-  ^J^^^/"^**" 
acre,  and  promifes  him  in  confideration  thereof  to  pay  him  fo  which  there 
much  money  ;  fure  this  is  a  good  confideration  and  a  good  pro-  wa»  a  pend« 
mife ;  for  it  puts  B.  to  the  trouble  of  making  a  releafe.     And  Ifg  Jcf^nJ" 
tho'  the  want  of  averment,  that  a  releafe  was  made,   would  dant  did' 
have  been  bad,  if  demurred  to,  yet  it  is  now  help'd  by  going  bind  him* 
over  and  pleading.     Per  Holt  Ch!  J.  12  Mod.  459.  Pafch.  13  J5*^'  ^^^\ 
W.  3.  in  Cafe  of  Thorp  v.  Thorp.  b;Vw»/^- 

firm  all  the  ctvtnantt  in  the  faid  indenture)  ;  and  regularly  in  fucb  cafes  the  way  is  for  the  plaintiff 
to  fet  forth  the  indenturea,  and  to  aflign  breach  of  one  of  the  covenants  in  certain  ;  and  in  debc  for 
the  penaUy,  he  jai»i  gentrallj  that  the  defendant  had  broke  all  the  tyvenanH  in  that  indenturei 
m/ith^ttt  Jhtijuing  any  one  in  certain ;  the  defendant  f  leaded  a  collateral  matter  in  bar;  and  adjudged 
the  declaration  had  been  bad  on  demurreri  but  that  the  plea  over-ruled  ic*  tho'  the  breach  wat  doubto 
and  inccrtain.  iz  Mod.  466.  in  Cafe  of  Thorp  v.  Thorp.— ^—Citet  3  H.  6.  8.  9  H.  6|  16,  ro. 
^d'that  it  wji  fo.  adjudged  in  B.  K.  i^afch.  23  Car.  2.  Bernard  t.  MitcheU.  t  Vent.  I14.  S.  P. 
12  Mod.  459.  in  S.  C. 

So  if  one  covenants  that  if  y.  S.  doer  fuch  and  fuch  ihingfy  be  tvill pay  bim  fo  much  money. 
].  S«  brings  adtion,  and  fayi  generally  that  he  performed  ail  the  things;  this  would  be  bad  oft 
demurrer;  but  curable  by  pieading  over.  .Per  Holt.  Ch.  J.  12  Mod.  4(9.  Pafch.  ij  W.  3.  in 
Cafe  01  Thorp  r.  Tho- p. 

10.  Wlicre  the  thing  in  its  own  nature  requires  a  demand,  ^  Cro.  C.  7t 
bond  for  d«ng  thereof  it  not  forfeited  uU  demand*    And  in  that  Tria.jCar.. 

cafe 
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CB-Oiap.  eafc  die  defendant  muft  take  advantage  of  the  want  of  demand 
^smf.  ^y  piecing  that  he  was  always,  and  ftill  is  ready  to  pay  it ; 
for  MthtpUad  performance  generally y  and  plaintiff  afiigns  a  breach 
in  his  replication,  the  defendant  (hall  not  rejoin  and  allege 
want  of  demand )  for  that  would  be  a  departure  ;  per  Gould  \ 
quod  Holt  conceflit.  la  Mod.  414.  in  Cafe  of  Levins  v.  Ran- 
daJl. Cites  i  Cro.  76.  77. 

11.  Error  of  a  judgment  in  the  Court  of  Canterbury ;  excep- 
tion was  taken  that  it  does  110^  appear  tkat  the  jurifdicihn  of  the 
Court  was  co^xtenfive  with  the  city,  and  they  alledge  the  caufe  of 
a£Uon  only  to  have  arifen  within  the  city ;  out  it  was  faid  that 
the  defendant  coming  in  and  anfwering  had  waved  that  advati^ 
tage.     12  Mod.  536.  Trin.  13  W.  3.  Lancafter  v.  Lovelace. 

1 2.  Debt  by  adminiftrator  cui  adtnimjlratio  dehito  modo  com^^ 
fnijfa  fuit  \  defendant  pleads  over.  Per  Cur.  This  had  been 
bad  if  demurred  unto,  but  is  now  helped  by  your  pleading  over  \ 
for  you  thereby  admit  he  has  a  right  of  fuit,  and  is  adminidra* 
tot»     12  Mod.  537.  Trin.  13  W.  3.  Hall  v.  Bond. 

(^H)  Amendment  or  Alteration  of  Pleas.    In  what 

Cafes. 

I.  A  SSISE  againjl  a  man  and  a  woman  \  the  woman  pleaded  in 
V  bar^  and  tbe  man  to  the  writy  that  the  woman  was  his 

feme  not  named  feme ;  and  they  were  adjourned  upon  the  plea  of 
the  feme,  and  at  die  day  the  man  confefs'd  the  writ  good, 
and  his  plea  falfe,  and  fo  he  may;  Per  Cur.  Br.  AfCfc, 
pi.  250.  cites  23  AfT.  4. 

2.  Trefpajs  upon   the  Jlatute  of  forcible  entry  \  the  defendant 

intitled  him/elf  to  an  eftate  for  term  of  life^  and  prayed  mid  of  the 

King  hecaufe  he  in  reverfion  was  within  age^  and  in  ward  of  the 

King,  and  had  aid,  but  not  de  rigore  juris ;  and  after  proce* 

dendo  the  defendant  pleaded  Not  guilty ^  and  had  the  plea^  notwith^ 

flanding  his  jujtification  before  \  quod  nota.     Br.  General  IfluCj 

pi.  18.  ci;:es  22  H.  6.  18. 

S.P.Br.  3.  And  it  is  faid  elfewhere,  that  in  qfftfe  and  tref^fs  jsfier 

E**ttv  ^*J  6  fp^^^^^P^^^  pleaded^  and  replication  madcj  yet  the  defendant  may 

citet  2*2  h!  waive  them  and  plead  the  general  iffue  %  quod  nota.     Ibid. 

6.  17- 

In  aflife  the  tcnaoC  pleaded  in  bar,  upon  which  they  were  at  iflue*  which  was  entered,  and  yet  the 
defendant  came  *  after  and  wav'd  the  ifliie  and  took  the  general  iflue,  and  the  waring  the  fiift 
liTue  was  enter'd  of  record.  Br.  General  KTue,  pi.  54.  cites  34  H«  6.  29.— — «•  At  afioCher  day 
and  in  another  term.  Br.  Iflues  joines»  pi.  76.  cites  S.  C. 

4.  In  detinue  'twas  agreed  that  he  mho  pleads  a  bar  may  after 
.  relinquifb  it  and  plead  the  general  iffue  in  any  a£tion :  and  per 
f  Voo*  ]  Danby  Ch.  J.  he  may  wage  hij  ww,  and  relinquifli  the  har, 
3  E  4.  13.  suid  fo  he  did  there.    Br.  Bar,  pi;  79.  cites  2  £..4.  14. 

And  it  (ball 

*T^^^^^*  5.  In  formedon  the  tenant  vouched  A.  who  entered  into  the 
'  **  *      '  warranty^  and  vouched  B.  and  the  demandant^  as  to  the  third 

fart 
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♦ 
fart  countiT'^pUaded  the  warrantyf  and  to  the  reji  granted  the 
voucher,  by  which  the  procefs  ijued  againft  the  vouchee^  and 
agalnjt  the  inqueft,  and  at  the  day  the  Jirjl  vouchee  pleaded  the 
isntry  of  the  demand  into  part  after  the  laft  continuance ;  and  there- 
fore the  inqueft  was  dtfcharged>  and  new  i£ue  taken  upon  thia 
matter;  for  by  the  new  iflue  the  firft  iflue  is  waived.  Br.  * 
Inqueft,  pL  a  8.  cites  c  E.  4.  1 16. 

6.  In  ward  the  plairdrfffurmifed  that  the  ancejlor  of  the  infant 
died  in  bis  homage  ;  the  defendant  fheived  a  gift  in  tail  to  the  an^ 
cefor  of  the  infant  abfque  hoc  that  he  diedfeijed  in  fee ;  and  it  was 
debated  if  he  {hall  traverfe  the  dying  fetfed  in  his  homage  or 
not,  and  at  the  end  cf  the  Term  the  defendant  would  hav^amended 
his  bar ;  and  the  Court  would  not  fuffer  it.  And  Vavifor  who 
was  with  another  defendant  would  have  changed  his  paper ; 
and  the  Court  would  not  fuffer  it.  Br.  Office  del.  &c.  pi.  30. 
cites  2  R.  3-  13- 

7.  The  defendant  may  amend  his  plea,  although  it  be  thj^ee  S.  P.  If  it 
Therms  <^ter  it  was  pleaded,  if  it  be  not  entered^  and  he  will  pay  ^  ^«t  l« 
cop.     Mich.  22  Car.  B.  R.  But  it  muft  be  by  leave  of  the  Courts  JjT^w. 
l>ecaufe  it  is^  againft  the  common  rules  of  practice ;   which  HHi.  23 
they  will  grant  if  there  be  caufe  for  it.     2  L.  P.  R.  300.  ^^\  ?•  *• 

reafoftable  that  the  Court  flioukl  grant  him  fiivour  to  the  prejudice  of  the  part/f  who  by  thit  ^mmd. 
ment  Is  put  to  new  trouble  and  charge ;  hut  if  the  plea  be  entered  in  farchment^  and  the  record  i»*^^u 
upi  the  Cotirt  ^// fi0t give  Itave  to  amenJ  it.     a  L.  P.  R.  306. 

Since  pleading  in  paper  is  now  introduced*  ioftcad  of  the  old  way  of  pleading  ore  tenus  at  the 
bar ;  it  is  but  ieafaRable»  after  a  plea  to  ifTttet  or  demurrer  joined*  that  mpon  payment  cf  fMt  the 
parties  (hould  have  libeny  to  amend  their  plea,  or  to  waive  their  plea  or  demurrer  tvoile  aid  thf 
proceedings  are  in  paper,     %  Salk.  520.  pi.  21.  Mich,  2  Ann.  B.  R.  Anon. 

8.  If  one  plead  a  plea  that  is  not  good,  and  the  plaintiff' doth 
demur  upon  it,  the  defendant  cannot  afterwards  amend  his  plea 
without  the  phintij^s  confent.  Mich.  24  Car.  B.  R.  For  the 
defendant  fhall  not  take  advantage  of  his  own  ill  pleading  to 
delay  the  plaintiff,  and  to  put  him  to  more  trouble  and  clurge 
than  by  the  law  he  may  do.     2  L.  P.  R.  309. 

9.  ^the  plaintiffs  attorney  will  confent  unto  it,  the  defendant  But  If  he 
itiay  wave  his  plea  pleaded  without  moving  the  Court :  By  Roll  J^i^ln^co"- 
Ch.  J,  2  L.  P.  R.  312.  cites  Trin.  1651.  B.  S.  Xa^ 

without 
moving  the  Court ;  for  the  common  courfe  of  proceeding  is  not  tb  be  altered  but  by  leave  of  the 
Court,  which  npon  caufe  ihewn,  the  Court  will  fometimea  give  way  unto^  if  the  doing  of  it  be  aoC 
prejudicial  to  any  party,  x  L.  P.  R.  312.  • 

10.  A  man  can  never  plead  any  thing  afterwards^  which  he 
might  have  pleaded  at  frft :  for  if  a  man  have  a  releafe,  and  an 
a£lion  is  brought  againft  him,  he  cannot,   after  pleading  th». 

Seneral  iJTue^  make  ufe  of  this  releafe  ;  but  he  may  at  the  I^Ji 
^rius  plead  a  releafe  poji  ultimum  continuationem  placiti,  which 
was  made  upon  the  iflue  joined :  but  where  a  releafe  is  made 
after  verdiSf,  and  before  judgment j  the  defendant  cannot  plead  - 
tnis  releafe,  but  may  bring  his  atddita  querela  upon  it.  2  L.  P.  R« 
318. 

11.  But  where  there  is  z paper-book  made  upy  the  defendant  Buttffh% 
haxh  four  days  to  Join  in  ijfue^  viz.  to  pay  the  plaintiff  for  the  {J^^J^JS. 

entry 
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livered  to     entry  of  what  is  his  part ;  aftd  at  tie  end  ol  At  four  days  m^ 
^•f*tt?'*'  if  he  thinks  fit,  fvave  the  fpecUl  pleadings  and  plead  the  general 

tomey/u      tjfue,      2  L.  P.  R*  321. 

wmdt  Mf 

tvlth  an  iffite  joiMeJ,  the  plaintiff 't  attorocy  snyt  upoa  ihi  lAWery  thereof*  give  eight  dip' 


up9H  dtlhttry  tf  tbe  pa^ , ^ 

vrill  not,  tt  the  four  days  end,  join  in  demurrer,  but  pleads  the  general  iiTue*  the  notice  of 
trial  muft  be  given  bdt  from  the  time  of  hit  pleading  of  the  general  ifliie.    a  L.  K  R.  331. 

I>efendant  12,  Before  joinder  in  demurrer  the  defendant  niay  waive  his 
^fdrlfu"  A^^cial  plea,  and  plead  the  general  iffue.  Per  Cur.  But  if 
cUt  Mfim  there  be  a  rule  to  plead,  fo  as  to  ftand  by  it,  and  the  defendant 
ku  rttmi"  pleads  a  fpecial  plea,  as  he  may,  and  the  plaintiflF  demurs^  the 
^aiipitf.  defendant  (hall  not  then  waive,  and  plead  the  genoral  iffue. 
ment^'tbe  2  Salk.  5 1  J.  pi.  5.  Mich.  8  W.  3.  B.  R.  Anon. 

frfntfpaii 

to  vrhich  fUmtiff  rep/ied  fnn^^ymentt  and  ttnitrti  an  iffme ;  nvherrupon  drfemdsnt  dtwatrftd  9eki 
plaintiff  joined  in  demurrer,  moved  for  coniilium,  and  fet  down  the  caufe  in  the  paper  to  be  arpieif. 
Defendant  aftenK'ard*  unvtd  to  rtfUbdrm%»  bis  plea,  mnd plead' mil  t'l el  record  oi  i\it  recogn'cancc, 
which  was  denied  by  the  Court  on  bearing  couofel  on  both  fides.  Notes  in  C«  B.  237.  Mklk 
9  Geo*  2.     Handafide  t.  Wilfoo. 

13.  Where  zplea  is  pleaded y  and  the  ijffUe  is  entered^  and  the 
record  made  up  to  be  tried  at  die  affixes,  the  defendant  cannot 
amend  his  plea  in  this  cafe  without  the  confent  of  the  plaintiff, 
and  an  order  of  Court,  becaufe  'tis  entered  upon  record. 
2  L.P.  R.  321.  cites  Mich.  8  W.  3.  B.  R. 

14.  If  the  plaintiff  alters  bis  declaration  after  the  defendant  baA 
pleaded  to  it,  the  defendant-  may  alter  his  plea ;  for  by  the 
amendment  of  it,  it  may  be  fo  altered  in  matter  tliat  it  may 
require  a  different  anfwcr  from  what  was  iormejly  pleaded. 
a  t.  P.  R.  322.  tit.  Pleas  &c. 

15.  Upon  a  motion  for  leave  to  withdraw  a  fpecial  plea, 
and  to  plead  the  gen^-ral  iffue,  the  Court  declared  it  might  be 
done  the  fame  Term  without  leave  of  the  Court y  on  payment  of 
cofts,  unlefs  the  plaintiff  have  replied^  and  tlien  it  muft  be  with 
leave,  and  the  defendant  muft  pay  cofts.  Rep.  of  Pradk,  in 
C.  B,  67.  Mich.  4  Geo,  2.  Robinfon  v.  Simmonds. 

b"^  !r  s'  '^•.  *^^^!^"  ^*^  ^^^  ^^^^^  ^^  withdraw  a  fpecial  plea  of  plene 
C.  ■  Jiff  odmini/lravit,  and  to  plead  plene  adminiflravit  generality  which 
where  It  wit  was  granted  on  payment  of  cofts;  but  it  was  faid  that  if  the 
»^^that  defendant  had  pleaded  the  general  ifuey  thev  would  not  tet  him 
night  have  withdraw  that,  and  plead  any  other  plea. '  Rep.  of  Praft,  ia 
leave,  to      C.  B,  96.97.  Hill.  7  Geo.  2.  Martindale  v. Galloway. 

withd.aw 

hupieu  of  tender^  and  plead  the  general  Iffue  upcn  payment  of  cofts,  the  Court  denied  the  Boeion» 
becaufe  this  alteration  of  the  pie*  would  put  plaintiff  to  an  inconvenience,  the  money  pleaded  c» 
be  ttndcre^  Uing  brought  into  Court.    Notes  in  C.  B.  iji.  Hill.  7  Geo  2.  Heev^v.  Probart, 

a  17!  A 


l*^;  A  rulfe  to  flicw  caufc  ^hy  the  defendant  Ihould  not  ?•  P-  TJ»* 

iiavc  leave  to  withdraw  his  demurrer,  and  plead  the  general  jea^byiM 

iffue  $  the  j^laintifF  infifted  that  it  was  not  reafonable  to  give  the  pUmtiiil; 

defendant  that  liberty,  fince  by  the  demurrer  he  had  admitted  «*»'  h  ^^ 

the  fadl,  and  depended  meerly  on  the  matter  in  law  j  but  the  JJSiSI^Ja^ 
Court  were  of  opinion,  that  a  detnumr  fnaf  bi  njuhhdrawn^  if  laycdefa 

the  party  come  in  a  reafonahU  timey  on  payment  ofcofis  j  apd  thcy  ^'**  •*  >•* 

gave  leave  accordingly.     Rep;  of  Praft.  in  C.  B.  135.  Mich.  if^»!!^,riiBSe 

10  Geo.  2.  Sherlock  executor  v.  Temple.  tUt  Um 

parties  haA 
Wen  Before  a  Judge,  and  tKat  defendant  had  offered  to  irithdMw  hit  d^ikiurrery  and  plead  the  gene# 
tal  itfue  time  enomghfeir  tlffUlntiffu  htv  tritd  bit  euije  «/  ia^  ^Jpfti^  the  molioa  wasgraoKcd* 
No^ei  in  C.  B.  243.  S.  C. 

18.  The  defendants,  in  Hillary  Vacation^  pleaded fevtral  fpecial 
pteas  :  but  in  thefafne  Vacation^  lefore  replications  were  delivered f 
*w:thdrewtbo/eplea/f  and pleadtd  the  general  ijffi:e.  Per.  Cur.  After 

a  fpecial  pica  pleaded,  tho'  the  plaintiff  has  prepared  his  re-  C  39^  3 
plication,  yet  the  defendant  may  the  fame  Term  before  the 
delivery  or  filing  of  the  replication  waive  his  fpecial  plea,  and 
plead  the  general  ifTue  without  paying  cods*  Rep.  of  Prad. 
m  C.  B.  155.  Hill.  12  Geo.  2i  HorsfuU  v^  Greenwood  and 
others.  * 

19.  Motion  was  tnade  to  vnthJratu  his  plea  of  the  general  iffut^ 
end  plead  the  fame  de  novo,  and  pay  money  into  Court ,  the  defendant's 

.  attorney  happening  to  dii  before  tayment  of  money  into  Courts  at 
ordered  by  defendant^  and  his  clerk  having  delivered  the  plea  by 
imfiake  \  rule  to  ihew  caufe  \  catife  beinglhewn,  the  Court  faid 
the  rules  of  the  Court  are  againft  the  motion ;  but  in  the 
accident  of  death  the  rules  muft  be  difpenfed  with.  Rule  abfolute. 
Notes  in  C.  B.  254*  Mich.  13  Geo.  a*  Uiher  and  others  v. 

^Edmundsi 


(I)  Rules  as  to  Pleadings* 

t»nrH£  Court  will  not  upon  a  motion  order  the  defendant!^ 
^   plead  peremptorily  by  a  day  before  the  common  rides  of 
the  Court  for  pleading  be  out.    2  L.  P.  R.  301.  cites  Mich. 
22  Car.  B.  R. 

2.  If  the  defendant  do,  after  the  Term  Is  ended,  plead  a  frivth 
lous  plea^  to  the  intent  to  delay  the  plaintiff,  and  to  hinder  him 
from  going  to  a  trial  at  the  qffizesy  a  Judge  at  his  chamber  wll 

fet  afiefuch  aplea^  and  order  the  defendant  to  plead  fuch  a  plea 
as  he  nuill  Jiand  to,  or  clfc  to  accept  of  a  demurrer  fronr  Out 
plaintiff  unto  his  frivolous  plea.  Hill.  22  Car.  B.  R.  fo^  it  i$ 
the  juftice  of  the  Court  to  fpeed  the  proceedings  in  lawj  and 
to  bring  fuits  to  determination  as  foon  as  with  conveniency  and 
Juftice  to  all  parties  it  may  be  done.  2  L.  P.  R.^oi.  tit. 
•Tleas  &c. 

3.  The  plaintiff's  uttomey  is  not  bound  to  receive  a  plea  for 
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the  defendant  from  any  peffon  that  is  not  an  attorney.     1  L« 
P.  R.  303.  cites  Pafch.  23  Car.  B.  R.  Quaere. 

4.  An  oj^cet  of  the  Court  ought  not  to  refaft  a  plea^  although 
it  be  not  put  in  in  time\  but  the  plaintiff  mult  move  the  Court, 
and  abide  by  tlicir  rule  therein.  Hill.  23  Car.  B.  R.  Fat  the 
Court,  and  not  the  attornies,  are  to  judge  of  the  legality  of 
the  proceedings  in  all  caufes  depending  before  them,  as  well 
as  they  are  to  determine  the  matters  in  law  in  them.  2  L. 
P.  R.  306. 

5.  If  a  plea  be  put  into  the  office  in  due  time,  it  is  well  enough, 
although  it  be  not  delivered  to  the  attorney  for  the  plaintiff.  Trin. 
24  Car.  B«  R.  So  that  he  may  not  enter  judgment  for  want  of 
a  plea  ;  but  it  is  ufual  for  the  defendant's  attorney  to  deliver  a 
copy  of  the  plea  to  the  plaintiff*  s  attorney  y  or  to  give  notice  that 
a  plea  is  put  into  the  office.     2  L.  P.  fe.  309.  tit.  Pleas  &c. 

6.  Upon  a  motion  betwixt  Briscoe  and  Arnold,  'twas 
held  by  Clyrt  Ch.  J.  When  pleadings  arc  made  up  and  paid  foTj 
they  fliall  be  accounted  as  \{  they  were  entered  \  for  the  entry 
belongs  to  clerks  in  the  office,  and  not  to  the  attorneys.  2  L. 
P.  R.  314.  tit.  Pleas  &c. 

7.  Ho*uj  rules  to  plead  and  declare  are  to  he  entered^  and  njohen 
to  he  given  J  feq  Rules  &c.  in  C.  B.  Mich.  1654.  f.  15.— And 
fucb  xylite  Jhall  he  out  at  four  days^  incluftve  of  the  day  wherein 
the  fame  were  given.    Ibid. 

8.  Imparlances  and  Incipiturs  are  to  he  entered^  or  otherwife 
there  fhall  be  a  further  imparlance  of  courfe.  And  no  rule  (hril 
be  given  to  plead  without  fuch  entfy,  tmlefs  the  prothonotary 
give  allowance.  See  Rales  &c.  in  C.  B.  Trin.  a:  Car.  2. 
Reg.  2. 

By  the  p.  The  queftSon  was,  whether  there  ought  to  be  nrtv  rules 

the  Court  ^^  plead  upon  an  amendment  f  .fcvfy  clerk  of  the  papers,  faid, 

if  the  pi»in-  that  if  the  plea  was  of  another  Term,  there  ought  to  be  new 

tiff  more*  rules ;  otherwife  if  it  be  a  plea  of  the  fame  Term,  becaufe 

totfiitrWhi|  ^j^^j.^  jg  ^  yyjg  jQ  warrant  the  judgment.  Holt  Ch.  J.  Anciently 

«ecUncioa  ^^7  ^*^  ^^^  plcad  dc  novo  after  an  amendment;  therefore 
t^/Mwe  givmg  rules  to  plead  again  cannot  be  the  ancient  courfe; 
^ermtbedt'^  becaufc  thc  pradicc  of  pleading  de  novo  is  but  of  late  intco- 
pt^^met  duccd,  but  With  great  reafon  :  When  thc  plaiutiff^  amends  and 
in^  the  pves  an  imparlance^  there  fliould  be  new  rules ;  otherwife  not. 
plaintiff       2  Salk.  CI 7,  CI 8.  Trin.  11  W.  3.  B.  R.  Anon. 

need  not  J    /»   J  J 

{ive  new  rules  to  plend;  but  the  defendant  muft  plead  in  convenient  time,    a  Salk.  520.  pi.  2€^ 
Mich.  1  Aon.  B.  R.  An^a. 

10.  0/1  a  piece  ol  flampt  paper  the  defendants  fay  they  arc 
mt  guilty^  without  delivering  the  plea  at  length ;  the  plaintiff 
figned  judgment  for  want  of  a  plea.  The  Court  faid  it  was 
no  defence ;  fo  the  judgment  M^as  held  regular.  Rep.  of  Pra£L 
ill  C.  B.  126.  Hill.  9  Geo.  2.  Albany  v.  Griffin  and  his  Wife. 

1  f  •  Thc  defendant  had  obtained  a  Judge's  order  for  time  to 
plead,  but  did  not  plead  within  the  time  liinited  by  the  of  der. 

The 
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The  plaintifF  figned  judgment.  It  was  obie£led  that  nd  t^e  to 
plead  was  given ;  but  the  Qourt  faid,  tnat  the  Judge  having 
given  time  to  plead,  there  was  no  occafion  for  a  rttie ;  fo  the 

1'udgment  was  held  regular.     Rep,  of  Fraii.  in  C.  fi<   141. 
Lait*  10  Geo.  a«  Dawfon  r.  Garth.  » 

(K)    Signed  by  a  Serjeant  &c.    la  what  Cafea 

they  muit  be^t  ^  ' 

1.  T  F  there  be  a  fpedal  pleOf  npHcationf  fejoiniJeTf  or  demurrer^ 
^  there  muft  be  a  counfeltor's  hand  to  it>  j^caule  it  is 
fuppofed  to  be  advifed  by  cOunfel,  who  is  to  maiacain  it  to  bo 
good,  if  it  be  difputed.     2  L.  P.  R.  324^ 

2*  The  Court  refented  the  number  of  frivoldus  Jham  pleat 
which  came  before  them,  faying,  it  was  againft  the  duty  of 
counfel,  and  againft  the  (tatute  of  W«  i.  c.  29.  and  that  the  old 
rule  ought  to  be  revived,  vi^.  that  counfel  fhould  fet  their  handt 
U  the  boohs  delivered  to  the  Judges ;  which  was  anciently  fo 
ordered,  that  the  Court  might  not  be  troubled  with  frivolout 
fleas.     2  Salk.  517.  Mich.  10 Will.  3.  B.  R.  Anon. 

3.  Per  durefs  was  pleaded  without  a  ferjeant's  hand.  Upfoa 
which  occafion  a  queftion  arofe,  What  fort  of  pleas  were  to 
have.a  ferjeant's  hand  ?  It  was  held  by  the  Court  and  fettled, 
that  comperuit  ad  dientf  /on  ajfault  demefiie^  plene  adminijlra^itp 
riens  per  difcent^  ne  unques  executor^  nul  tiel  record^  pefr  niinas^ 
per  dures^  infra  atatem^  6cjilvit  ad  dientj  need  no  ferjeant's  hand. 
Rep.  of  Pracl.  in  C.  B.  41.  Hill,  i  Geo.  2.  Upton  v.  Pullyn. 

4.  But  non  ajfumpfit  infra  fen  anms  muft  haive  a  ierjeant's 
hand.    Ibid. 

(L)  The  Mannet  of  giving  a  Pka^  and  of  putting 
Pleas  into  the  Office^  and  keeping  them  there. 

l-pLEAS  put  iilto  the  office  are  of  fwo  forts,  general  of 
'*'  fpccial  ;  general  pleas  are  entered  in  the  general  plea-book  by 
ev^ry  attorney  for  his  client  •,  but  thefc  are  no  pleas,  unlew 
the  defendant's  attorney  do  pay  the  plaintiflPs  attorney,  upon 
demand,  is<  aLnd  4d.  or  2S.  and  4d^  (as  the  c^tife  is)  for 
entering  his  plea  and  warrant  of  attorney.  Special  pldas  afe 
deli\*ered  in  to  the  clerks  of  the  papers ^  and  entered  into  the  book  C  i9^  3 
of  the  proper  pcrfon  to  whom  they  belong,     i  L-  P.  R.  301/. 

2-  A  colourable  plea  ought  to  be  entered^  but  thait  which  is  no  ' 
plea  ought  not  to  be  entered.     Trin.   24  Car.  B.  R.  For  a 
colourable  plea  is  a  plea  until  iSf  h'  over-*ruled^     Fof  the  Court 
will  not  fpend  time  to  difpute  things  which  are  clear.     2  L« 
P.  R-  309- 

3.    The  clerks  of  the  papers  of  the  King's  Bench  ought  not /for  Vy  *• 
fo  fuffer  the  original  pkas  brctf;;ht  into  the  oifice  to  U  ^^^''^^^^tmlM 
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(be  pkaJ-  tuf  of  the  oSce,  but  only  copies  of  them,  l  L.  P.  R.  3 16.  dteS 
IT^*?    Mich.  1649.  B.  S. 

iffue  to  be 

tried;  anil  if  any^cftion  arife  about  altenng  of  thcfir,  they  an  to  be  ezamined  and  rt6ifie4t  aili 
(if  any  alceratioo  be)  by  the  pleas  in  the  office^  aod  JWt  by  aoy  copy  of  the  pioi,  t  JU  P.  R.  jif^ 
Cit.  Pkaa  ftc 

'•  P*  P«  4.  Wh:n  a  general  plea  is  pleaded,  the  attorney  ought  tofet  his 

la^lS*  ^^^  ^  ^^  P^^*»  ^  ''''^''  '^  *"  '*^  ^Zpa-*«?i,  and  pay  for  the  entry 
496.  Paich.  £/*  <^  y  suid  then  the  ifiue  is  joined.  But  if  he  will  not  fet  hit 
>5  ^*  3*  hand  to  the  plea,  and  pay  for  the  entry  of  it,  judgment  may  be 
A^TjZ^  entered  for  ^i^nt  of  a  plea }  for  the-  attorneys  tand,  and  bU 
eia/fiea  u  Paying  of  hii  part  for  the  entring  of  it,  and  of  the  warrant  of 
•Qflemiiii  attomey,  warrants  the  plea  \  and  before  his  hand  it  fet  to  it, 
Cutl/the  ^^  '^  ^^  P'^'  ^  likewife  in  the  cafe  of  a  paper4>ook,  thA 
party  accept  defendant  muft  fet  his  hand  to  it,  and  pay  for  the  entry  of  it. 
it  wiiboat     a  L.  P.  R.  324.  tit.  Pleas  &c. 

anfifting  * 

ttpoadu^  it  will  be  well|  per  Holt  Ch.  }.  12  Mod.  493.  Palch.  13  W.  5.  Aooo. 

* 

j;For  more  of  ^Blea  «nll  ^BltaMaipS  in  general,  fee  aftatf- 
menr,  ISleplfCarfon,  and  other  proper  Titlesi  difperfed 
tlMTOughout  the  whole  work.] 


King*t  and  ^ 

the  p«r{y*x 

^eme/t  the      •  _ 

pbintiff  ■  ■■■'■■*—— 

ought  to 

^fiad  pledget. 


HSw^^  (A)  What  Perfons  ought  to  find  Pledgor 

lie  and  hia 

^m7iSd!  f '•  A  *^  '^"'  ^'^  "^^  *''  ^"^  Pjc<lg«»  «»  dFfi^   3<^  Aff.  2J  J 
and  likewife 

if  the  terdiA  finds  againft  him  in  any  part ;  and  this  was  grounded  upon  great  reaToB,  tbac  the 
plaintiff  ihould  not  trouble  the  King's  Court  or  the  party  without  caufe  1  and  if  he  did  he  AmuM  be 
pttkiiihcd.    Per  Cur.  Cro.  ].  413.  Hill.  14  Jac.  B.  R.  Dr.  Hufley  t.  More. 

4  Ua  in  mwtdamc^,  Br.  Pledges,  pt.  29.  citie»  F.  N.  B.  195.  U Aft  in&nt  flull  Ml  64 

pk^^.    Cro.  C«  i6i,  Mich.  5  Car.  B.  R«  Goodwin  ▼.  Moore* 

The  writ  1.  The  King  (hall  iiot  find  pledges ;  for  he  fhall  not  b$ 
o^w  ao«cU    br.  Pledges,  pi.  29.  cites  F.  N.  B.  31. 

na  inmnt 

flhall  not  have  the  chMife,  Si  fecerit  te  fecutum  Ac*  bectulc  thty  flull  not  in  thofe  cafes  t«  im«rc*d» 

* 

3«  Sooftbe^Mrr/ijfgrthelajacKafoii.  Ibid,  dtes  F.  N.  B.  i€L 
6  *        4.  CertaiQ 


4.  Certain  perTons  may  find  pledges  d^  profcquendo  in  An  attone]^ 
Chancery,  as  oncers  of  the  Court  and  Jervants  of  the  Kingy  and  ^^'^ J*4h© 
pm>r  meny  of  which  mention' fliall  he  in  the  writ,  £t  nifi  ^c.  fun a*firiUi* 
predi£l  A.  fecerit  te  fecurum  dc  clamore  fuo  profequendo  per  ^'r  thereby 
fidem  fuam  quia  pauper  eft  tunc  fummoneas  &c.  Et  hoc  con-  ^J/V^^'/fL 
cefium  erit  ex  mandato  canceUarii.  Ibid,  cites  the  Regifter  aa8.  Ouii  and 

pledges  de 
ffofequendo,  as  well  as  a  ftranger  that  fues  an  attorney ;  and  f^r  default  flicreof  a  judgment  in  debt 
was  reverfedf  nocwtthftandtng  divert  precedent!  wert  produced  that  an  eCtoniey  need  .  ',  ^ 

not,  becaufe  he  is  fuppofed  always  preCent  in  Courtt  and  that  the  wierds  Si  ^ercns  L  395  J 
feccric  te  fecurum  &c.  are  wanting  in  the  atuchmcnt  of  privilege.  But  diren  pcccedents  were  that 
pledges  had  Veen  found.  D.  t98.  pi.  $3.  Pafch.  it  EHs.  FlotcmanT.  Bygot..  .Cro.  C.  %U 
Mkh.  3  Car.  C.  B.  S.  P.  Wolfe  v.  Hole,  ■  Hurt.  91.  S.  C. Hec  59.  S,  C. 

(B)    ttt  what  ASlions  [or  Cafes]  they  ought  tt>  be 

found* 

[[i.  T  N  a  writ  of  eflrepement  to  put  the  party  to  anfwer  to  an 
^  eftrepement  done  by  him  between  judgnunt  and  execution^ 
he  ought  to  find  pledges.  22  £•  3.  a.  b.] 

C2.  Mirror  of  Juftices,  foL  5.  cap.  f.  3.    It  was  ordained  ^ 
that  no  adion  was  receivable  in  judgment  if  he  had  not  proof   FoI.  259. 
prefent  of  witnefles  or  of  other  thing,  nor  that  any  (hould  be 
compelled  to  anfwer  to  a  writ,  nor  to  come  to  the  aftion  in 
the  Court  of  the  King  before  Judge,  Commiflary,  before  the  ^         . 
avower  found  furety  of  the  damages,  and  to  reftore  the  •  ex-  fpen'^).  ** 
pences  if  he  failed  in  his  plaint,  except  recognizances  of  f  four  >  Orlg. 
pieces,  aiTifes,  certifications  of  aflifes,  attaints,  redifleifins,  and  (Qu^tre 
other  cafes,  which  are  ifonly  as  offices  of  the  King.  To  which  fori^.aaia 
ordinance  King  H.  i.  made  this  mitigation  in  favour  of  poor  que  del 
plaintiffs,  that  fuch  as  had  not  fufficient  furety  prefent  ihould  J^«- 
n  promife  and  fwear  to  make  fatlsfaflion  to  llieir  power  accord-  JLnt?)y  &* 
ing  to  a  reafonable  taxation.  Vide  ibidem  fol.  2i.  cap.  2.]  feremeaf.) 

[3.  In  a  writ  of  retordare  facias  loqneiam  pledges  ought  to  be 
found,  tho'  the  plaint  in  the  inferiour  Court  be  only  returned, 
and  pledges  found  there  before.  Tr.  15  Car.  B.  R*  between 
Grojfe  and  Bo/catuen.     Per  Curiam  rcfolycd.] 

4.  In  replevin  they  were  at  ifue  upon  the  place j.  and  the  plaintiff  Jj/^^l* 
pra^d  that  the  defendant  JhouTd  gage  deliverance  j  becaufe  adhuc  ^^nt  founJ 
dctinet  averia  ;  and  he  was  compelled  to  gage  deliverance,  and  pledges  /• 
to  find  pledges  to  make  the  deliverance ;  quod  nota.  Br.  Pledges,  ^''^f^^/J'" 

pi.  9.  cites  22  E.  3.  7.  where  he . 

avowed 
upon  count  quod  adhuc  detinet ;  and  if  he  appears  hy  atttmey,  his  anorneyfiait  do  tb<  like^  or  |ft 
to  che  FlceL     Br.  Pledges,  pi.  ig.  cites  i  II.  7.  ii. 

5*  If  the  plaint  be  removed  by  pone  or  reeordare^  the  firft 
pledges  {hall  (land  -,  and  if  the  plaintiff  be  nonfuited  he  (hall 
pe  amerc'd.  Br.  Pledges,  pi.  24.  cites  3  H.  6.  3.  per  Rolf. 

6.  In  debt  the  defendant  tendered  bis  lawy  and  was  compelled 
to  find  pledges  of  j^e  law,  and  mainpernors  beftde  the  pledges^  and 

lis  t^  , 
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dx  pUdges  were  not  pennitted  to  ftand  {6r^KA.    Br.  TIe)^e% 

pL  27.  cites  42  E- 3-  7- 
^^  H  WM       7.  ^rnr ;  if  the  d^endant  be  not  in  ward  he  may  appear  bj- 
%l^^     attorney,  and  if  he  be  «t  •mard  he  iQiall  find  furety,  and  Ihail 
r  -^  JLJi  make  recognizance  &c>  Br.  Surety,  pi.  1 7.  cicet  5  £.  4.  6. 

f»Ki)r&tllb«i)i^«hc&crhcbt  iuvsdaraot.    Br- 8nKl<r>  pL  iT-  cicc>5  E.  4.  i. 

•r.Bin.pL  8-  S'dl iti eiifto^a  martfebaUi\  the  ^/enJaiit  imparled  •till am. 
tV—  '*"■  r""*!  ^nd  no  pledges  were  found  ;  and  Hnfley  C3i.  J.  by 
S  ^-  fitti    advice,  made  them  enter  pledget,  and  faid  that  there  is  a  i^iwn* 

CCoi- 1    ^tj  betwctn  bill  and  vtrit  \  for  virit  u.  Si  feetrit  U  fecmnan  6u, 
TritliV      andii/Ziiwr/o.    Br.  Pledges,  pL  19.  dte*2  H.  7. 1,  17. 

Ik.  in  Cafe 

•f  HntiT.  CfUMM.— 5.  C.  aui  Cm.  \.  414.  is  CiTc  of  tbOtj t.  Hm. 

9.  In  error  on  a  judgment,  the  error  afTigncd  was,  that  Ae 
plaintiff  in  the  firll  a3ion  brought  a  bill  in  Beutta  upm  bit  priyi- 

C  39^  ^  '^f »  ond  found  no  pledg't  in  bit  Jirft  diclaratijn,  hut  found  th*m 
mly  in  bis  feeond  declaration.  Coke  and  Dodcridge  agreed, 
that  if  no  pledges  had  been  cntcr'd  it  had  been  error.  RjoII. 
R.  205.    Trin.  13  Jac.  B.  R.     Havert  t  Gibbons. 

10.  In  error  brought  in  B.  R.  upon  a  judgment  in  C  B.  01 
rnvijhmtnt  of  ward  it  was  mor'd,  that  neitber  upsa  tbe  return  y 
tht  origin::!  •u.-rit  befjre  the  periff,  nor  after  in  Caurty  any  pledga 
viere  relumed :  it  was  agreed  by  the  whole  Court  that  at  the 
common  hw  it  was  clearly  error.  And  by  three  JulUces, 
contra  Haughton  J.  this  is  not  aided  by  the  b^dy  of  the  (latute 
of  18  Eliz.  Aiiho'  it  be  within  the  words  in  the  body  of  tiiB 
aft,  yet  it  is  clearly  eiecpted  by  the  provifo  j  for  tliis  adlion  is 
founded  upon  a  penal  law,  which  the  provifo  excepts  clcarlT 
out  of  the  ftatute.  And  for  this  caufc  judgment  was  rererfcd, 
Cro.Jac.  A13.  Hill.  14  Jac.  B.  R.     Dr  HuiTcy  v.  More. 

^f"*fif  '  '*  ^"  rcp'svin,  taking  money  inffead  of  pUdges  to  anfwCT  the 
Viri/ht  do  P'")'>  '•  "°'  g*^  ■•  t'"''  P*^""  Berkley  J:  a  Jultice  of  Peace  may 
Boiukefuf-  take  money  to  lie  in  dcpofito  for  the  fecutity  of  the  peace,  and 
fic'icM /'»■  the  money  fhall  be  forfeited  to  the  King  if  he  doth  not  keep  the 
ki^ii!^n    peace  1  yet  here  it  is  not  fo,  becaufc  tlie  party  is  intereftcd  to 

:  tlie  benefit  of  the  pledges  by  a^trr^oViJ,  ifherecoverf 
he  has  no  remedy  to  have  the  money    from  the  olficeT, 

ig  in  his  purfe,  if  he  (hould  htivc  judgment   to  rccorer, 

.  Car.  446.  Hill.  1 1  Car.  B.  R.     Mayfer  ▼.  Grey,  Mayor  of 

eriey. 

Unc  T.  Foulk. 

u  h  i»k  1  rcptcTln  j»^,  t\yt  nmibim  olmVxA-ntt  tUilfib,  mtnf-iwnJm 
p'tfmtt  mvljjlm  viii  rgin  b:,/ult  tammmeJ  ir-  ih,  Curir  •/  K.c^  ,ftU 
',.d[:T  njivj  7.  f.  fir  lb,  m;}i-fil  I^hi-t  'I't  Jr'^inlrr  ibt  rm4>  '-J  rluttrtt 
irf».#/M«h«^J..y«-,  ni.biw  ,ie  j^lJUial;  ,f  ttiiCimrt,  t^d  d.tmd  JhsU 
md  fttdi  tmd  tUiuU.  ■/  ■  Tiinrw  itMrrtffiimS  ti  jdjtdgtd  ii  lav  <igdi->  Urn, 
■  gaift*  It  if  ixid,  vtlfrUt,  IlvuobjtacJ  Ihii  ibii  «uan  lu  lawful  bgoi, 
ovrht  ra  hive  nkrn  pr^Jgrj,  ind  not  ■  banil  ;  bur  p?r  Cur.  Thu  ii  A  lawlAi 
commaii  courfe,  cnn  11  thiidaf,  lt>  take  fudi  b«nci ;  iDd  the  cnndliim  i*  sell 
d>  bciBf  (cacra.     Cuih.  14J.  i|g.  MkIu  4  W,  A  U.  8,  (t.  ClupiBWt  li  ■}. 

I  a.  Stir* 


t&leligetf.  ^6 


12.  Scire  facias  lies  againft  pledges  in  replevin  after  elongarit 
return'd  \  and  pledges  to  be  found  both  in  a  writ  and  a  plaint  hj 
W.  2  cap-  2.  See  Cumb.  i.  Mich,  i  Jac.  2.  B.  R.  Porrington 
V,  Edwin. 

13.  An  a£lion  was  brought  in  C.  B.  by  an  attorney  by  hill  of 
privilege^  and  no  plegii  de  profequendo  found,  and  fo  returned 
on  a  certiorari;  and  for  that  caufe  judgment  was  reverfed. 
12  Mod.  igS.  Trxn.  10  W.  3.  Anon. 

14.  When  writs  were  delivered  to  the  fherifFto  be  by  him  re- 
turned into  C  B.  he  was  obliged  before  the  return  thereof  to 
take  pledges  of  profecution^  which,  when  the  fines  and  amerce-' 
ment  ivere  confiderable^  were  real  and  refponfihle  perfonSy  and  an- 
fwerable  for  thofe  amercements.  But  they  being  now  fo  in-* 
conGderable,  there  are  only  formal  pledges  entered,  viz.  John 
D9e  and  Richard  Roe.  But  there  is  a  difference  in  debt  and  in  tref^ 
pafs  \  for  in  trefpafs  the  attachment  of  the  goods  is  the  firfl  pro- 
cefs,  and  becaufe  the  defendant  is  thereby  hurt,  therefore  the 
writ  commands  the  iherifT  to  take  pledges  before  he  executes  the 
procefs.  But  in  debt  they  begin  with  a  fummons,  and  fo  the 
<iefendant  is  not  hurt  in  the  firft  inftance,  and  therefore  there  is 
no  command  in  the  writ  to  the  iherifi^to  take  pledges,  but  un« 
lefs  he  does  there  is  not  a  fufEcient  authority  from  the  return  to 
warrant  further  procefs,  unlefs  pledges  are  put  in  above,  as  in 
B.  R.  they  always  do  on  the  bill.  The  reafon  why  pledges  were 
not  taken  in  Chanceryy  but  committed  to  the  iheriff,  was,  that 
he  living  in  the  county  was  fuppofed  to  know  who  were  fufR- 
cicnt  fccurity,  and  being  to  levy  die  amercement  afterwards, 
they  were  to  take  ample  fecurity  for  them,  G,  Hift,  of  C.  B.  6. 7. 


C;  W 


(C)  Who  may  receive  Pledges.  C  397  1 

HEN  the  (herifF  writes  to  the  bailiff  of  a  franchtfe  to 
ferve  a  writ,  the  bailiJ^msLj  take  pledges.    22  Au.  3.3 


(D)  j4t  what  Time  they  ought  to  be  found. 

£  • .  T  F  a  writ  be  to  be  ferved  by  the  bailiff  of  a  franchife^  yet  the  Br.?lei|«i» 

-*-  Iheriff  ought  to  take  pledges  before  he  fnds  to  the  bailiff  10  ^^'  i.5-  «'<«• 

fcrve  the  writ.     22  Aff.  3.]  ShirdefBut 

by  the   Ke« 
porter  the  plaiotittmay  take  pledget  de  profequendo  well  eaougkk 

2.  Before  the  plaintiff  has  found  pledges  de  profequendo,  the  de^  Br.  Aver. 
fendant  cannot  appear,   nor  is  he  compellable  to  appear.      Br,  »«n^««>tt* 
pledges,  pi.  32.  cites  22  H.  6.  20.  "  Sui s,ci* 

3.  In  debt  it  was  awarded  per  Cur«  that  if  the  platntifT  puts 
in  a  bill  againft  a  m^xi  in  cuftodia  in  maiefchallij  and  does  not 
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S9r  1&l^ff«Er. 

jiai fledges  pi  the  commencement^  he  (hall  not  Snd  it  after;  but  A^ 
1)31  (hall  abate.   6t.  Bille,  pi.  15.  cites  9  £.  4.  27. 

4.  They  ought  to  be  found  either  ufqr^  the  purcbafe  of  the  ^rlt 
in  Chancery  y  or  before  the  Jberi^y  before  he  executes  the  writ\  fof 
othcrwife  the  flierifF  is  noj  bound  to  fenre  the  writ,  but  marre^ 
turn  that  the  plaintiff  has  found  no  pledges,  yet  he  may  ierre 
it  if  he  will ;  per  Cun  Cro.  J.  413.  HUl.  14  Jac.  B.  R.  Pr* 
^    ▼.  More. 

(E)  At  wtat  Time  they  majt  he  found, 

litrnfttdM  [i.  TF  the  iheriff  returns  that  the  plaintiff^has  not  foimd 
A»^y  '^f  pledges,  thf  Court  may  receive  pled^eSt    %%  E.  3.  3.    1  E, 

%!'oUiMtif  3.  $•  b*  adjudged.] 

w    «»/ 

^md  ffie^4  i*  fr^t^mtnJ»y  and  the  cltrk  ft^UiTfffhe  vnrit  to  the  (tutfiS,  and  the  flfimtrf  im* 
meM^iSfjiMttJfleage*  to  theflxriff.    Br.  Pledget*  pi.  6.  cites  s  H.  4. 10. 

It  WIS  held  b7  ail  tlw  Jufticet  of  B.  11.  If  fUdgn  are  wmkied  m  hill  •r  tvrit^  the  party  may  C|p4 
||^f I  •  <»»y  tlm£  fnidh^  the  writ z  for  this  U  in  dUcretion  of  thejufticett  and  it  only  mfitm^ 
qocxinQti.  Br.  Pledges,  pi.  it.  cites  18  F.  4.  9.-— —  S.  C.  cited  %  Qulf.  61.  per  Curiam.  Trin* 
iTjiic.  in  pafe  of  Haver  v.  Gibbons — ^.  C.  cited  Cro.  J.  414.  in  Cafe  of  Ifufle/  v.  Mmc.^* 
•  S.  P.  Rcf.  Phc.  107.  cites  Praft.  Reg.  «52. ' 


Kolf.  R.  f  2.  If  a  man  brings  a  h^l  in  jj^anb  upon  his  privikge^  and  does 

so?.  S.  C.  jiQ^  find  pledgC8  in  the  firft  declaration,  hut  Jinds  them  i^  Ifhtje* 

I  ^)!lll  cond  declaration^  it  is  good  enough  5  for  he  may  fincj  them  ^peni* 

«  Cm.  1.  ing  the  wrft,  and  thofe  declarations  are  but  one  declaration  i^ 

414.  Hill,  effeft.    Tr.  13  Ja.  B.  R.  between  Havert  and  Gibbons  pef 

b!  tin  Curiam.] 

Cafe  ofHoffey  v.  More. 

Jo.'  439.  [3.  In  a  writ  of  recordarf  ficias  loquelam  returned  in  B.  R»  if 

f  ^th*"*  ^^^  plaintiff  there  declai^es,  arid  defendant  avows,  and  after 
iJke  cafe  i^ue  join'd  a  irerdidk  is  found  for  the  plaiqtiff,  yet  before  Judg-z 
was  beiwetn  ntent  pledges  may  he  found  ;  for  thoje  pledges  are  at  common  law^ 
Hi AaD  ^'^  ^"^  "^^  ^^  thejiaiute  of  Wejlminjler  a.  cap.  2.  For  the  flieriff  \\ 
r  7q8  1  "^^  charged  in  this  cafe,  if  the  pledges  are  infuflicient  as  he  is 
ind^^fame  by  the  ftatute  if  he  take  infufficient  pledges,  and  tYicBatute  is 
judgment  uhon  a  penalty  not  to  make  it  error,  Tvin.  15  Car.  B.  R.  oetween 
gtv-en.'— -  Qrojfif  and  Bofcanveny  adjudged,  and  fo  adjudged  the  fame  te^lQ 
g^*C.^-^   in  two  other  s^flions,  which  conc^ned  the  fame  parties.] 

Error  wat 

Irflsgllt  io  B.  R.  of  a  judfmentin  C.  B.  in  repIcTin  removed  out  of  tbe  Hundred  Court  kite  0. 1. 
^rccordari  facias  Ice.  Error  was  afligned,  that  it  docs  not  appear  that  pledges  were  retnraed  upon 
fbt  plaint*  ttd  whether  i^  was  error' in  replevin  was  much  doubted  ;  becaufe  the  fl^riff  may  mak« 
fcplcvin  w'.thovt  piedges  found.  And  here  trie  error  is  of  ihe  judgment  in  C.  1^.  and  it  is  no  error  ia 
^sm  %  and  pcradveMure  iIm  pltdges  were  foaad,  and  not  returned,  and  it  it  at  the  ihcrlff'a  perij^ 
j[  he  docs  not  take  pledges  acceding  to  tlk  fbtuta  (tf  \Vc^  a.  cap.  %.  Cm.  C.  5Hf  ft  i«.  Macii.' 
g4C».B.R-TregofeT.  Win^icL     '       '  tx  *--        -r     . 

f4.  Pafch.  17  Jae,  B.  R,  between  Johnfen  mid  •....;••  ad* 
judged  that  pledges  ma]r  be  put  \n  at  any  time  pending  the  v/riil 
Tfai^  was  cited  in  the^  (aid  ^afe  of  Gr^fie  spd  Bofcaweskj 


5«  In  appeal  rfmajhem  die  defendant  ap^earM^  and  made  de-  ^-  ^*  «ted 
lence,  and  no  pledges  de  profequendo  were  return'd,  and  the  f^Q^i^^^ 
defendant  took  exception  thereto,  and  the  plaintiff  found  Hoilejv. 
pledges  in  0)urt  immediately,  and  dierefore  the  defendant  was  M«h. 
compelled  to  anfwer  \  quod  nota,  by  Tirwit,  abfente  Gafcoign 
and  Uulf,    Br.  Fledges,  pi.  8.  cites  ii  H.  4.  7. 

6.  Bill  of  diht  againft  IV.  F.  in  cufiodia  marrfcbaHi\  the  bill  Bmt  uptm 
was  chalkn^d^  becaufe  the  plaintiff  had  not  found  pledges,  and  J|^'*he^hi» 
the  defendant  out  of  ward,  and  the  plaintiff  ofiered  pledges  and  aot  ftmnd 
could  not,  but  the  bill  was  abated.    Bn  Pledges,  pL  ix«  cit^  pitiiscs  t» 

9  ^'  4*  ^y-  be  may  finJ 

pledget  in 
Court ;  but  bill  which  hat  oo  pledfe  it  of  no  ralue  %\  the  commencemsnt  Ibid.wiw  S,  C  cuc4  p«t 
Cur.  Cro.  J.  414.  HiU.  i4jac.  6.  R.  in  Cafe  of  Hiifle/T.  More. 

7.  In  an  appeal  of  murder^  tht  writ  mentioned  pledges  to  he  found 
and  named  them^  hut  in  truth  none  nvere  found  or  entered,  as  ap- 
peared by  affidavit;  for  which  reafon,  and  alfo  becaufe  the 
writ  ^zsjuia  jif.  C.  (the  Bppellant)yJrrmV  vos  fecuros  per plegios 

A.  and  Jo.  &c  whijph  was  argued  to  be  abfurd,  and  neither 
grammar  nor  fenfe,  and  alfo  becaufe  they  could  not  move  in  - 

B.  R.  to  Guafh  this  writ,  it  not  being  returnable  there  till  the 
firft  day  01  the  tejrini  and  if  they  could  not  move  in  Chancery 
^o  fuperfede  it,  a  man  muft  He  in  prifon  a  whole  long  Vacation 
as  the  appellee  had  done  in  the  prefent  cafe  without  bail  ^ 
mainprize  upon  an  erroneous  writ  without  rcdrefs,  it  was 
therefore  moved  in  Chancery  to  fuperfede  the  writ.  And  that 
99  to  what  2  Jo.  1 54.  and  other  books  fay,  that  the  appellor  may 
find  fureties  at  i^ny  time  before  judgment,  it  could  not  be ;  for 
that  then,  if  the  appellor  find  that  the  appellee  is  like  to  be  ac« 
quitted,  he  ^^11  never  demand  judgment  at  all,  and  then  the 
party's  life  j^iay  be  brought  twice  into  danger,  and  yet  have  no 
recompence  in  damages  againft  an  unjuft  appeal.  But  to  this 
it  was  anfwered,  and  agreed  by  the  Ld.  Chancellor,  that  this 
writ  did  not  iffue  erronice  or  improvide ;  that  that  mu/l  he  fonse" 
nvhat  extrinjc  to  the  writ  Hfelf;  that  if  there  be  any  defe£b  in  the 
writ  itfelf>  they  may  move  to  quafli  it  when  it  comes  into  B.  R. 
if  they  think  fit ;  tha|  by  the  precedents  in  Raftal,  and  1  Jo.  j  54. 
it  .appears  that  the  appellor  may  find  fureties  in  Court,  if  the 
iheriff  return  a  non  invenit  pIegi€i99.or  even  at  any  time  before 
judgment,  that  the  ilatute  of  W.  ii  nms  mt  made  for  the  finding 
^f  pledges^  hut  for  the  punijhment  of  the  abettors^  and  that  there 
^ere  many  precedents  where  no  mireties  were  a£lually  found ; 
that  the  fheriff  may  if  he  yrill  attach  the  party  without 
finding  pledges,  becaufe  they  may  be  fo^nd  afterwards,  or 
he  may  refufe  to  attach  him»  and  return  quia  non  invenit 
plegios;  ih^quia  M.  C.feceriivasfecuras  viz.'  becs^ufe  the  party 
will  find  pledges,  //  as  good  asjificerit^  and  that  the  party  may 

find  pledges  to  the  King  and  then  it  is  quia  nos,  or  tothejberij^'^nd  [   S^J  ] 
dien  it  is^  vos  i^c.     And  fo  the  motion  was  difallowed.    Abn 
^u.  Cates  4 id,  pi.  4*  9|;ea  OA.  14,  1^29.  Bambr^^Ige's  Cafe. 
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(F)  How  they  may  be  found. 

[i.  "VXTHEN  the  flicrifF  returns  that  the'  plaintiflF  has  not 
^^    found  pledges,  the  Court  may  receive  pledges,  tho*  the 
plaintiflF^  not- there  in  proper  per/on,     22  E.  3.  3.] 


c 


(G)  Pledges,    [fbe  Efe^l  of  not  finding  Pledges:] 

X.  T  F  pledges  de  profequendo  be  not  found  in  an  ajjlfe  returned^ 
•*•  yet  the  writ  is  ferved  in  a  manner  j  for  the  plaintiff  may 
be  cffoign'd  or  nonfuitcd.  21  E.  3.  54.  b.  21  Aff.  pi.  i  i.J 

2.  In  attaint  the  (hcriff  return'd  fummons  of  jurors  as  in 
aflife,  and  becaufe  no  mainprife  of  fummons  and,  pledges  %aas  tH" 
dorid^  for  this  default  fummons  Jtcut  alias  was  awarded^  quod 
nota.     Br.  Retorn  de  Briefs,  pi.  22.  cites  46  E.  3.  18. 

3.  Bill  is  brought  in  B.  R.  again/l  a  man  in  cuftodia  marefcalKj 
and  becaufe  he  wanted  pledges  de  profequendo,  therefore  the 
bill  was  abated.    Br.  BUle^  pi,  25.  cites  2  H*  7*  17. 

.  (H)  Punj/bment  of  not  taking  Pledges,  or  taking  any 

infufficieut  ones. 

S9Vfhere\^  \.  XY  Hicjheriff  tales  ro  pledges  in  replevin  dc  retorno  habendo 
2#*i>ir7  (i  Sec.  htfhall  render  to  the  party  fo  many  cattle  &c.    Br, 

/'w^r^and  Pledges,  pL  x.  cites  2  H,  6.  15. 

are  rr turned 

Aihil.     Ibid.— Infyfiicient  pledges  are  «/  mo  pledget  within  (be  ftatutc  W.  s,  cap.  2.  %  Inft.  340« 

And  for  2.  And  fo  fee  there  tliat  the  party  may  relinquijb  his  wither* 

default  of  ^^^  upon  averia  clongata  returnM,  and fLall  have  jbrocefs  agaitifi 
procefi'of     the  pledges  y  and  for  default  of  them  againji  thefheriff.     Ibid. 

mttl^jiry  ^f 

wric  cidetinM*  lictagaiaft  the  bailtflT  that  made  the  repIeTin«  without  taking  furcty  d«  retumo  h»» 

Wndo.     Br.  Replevin,  pi.  14.  cites  9  H.  6.  41.—- Br.  Detiuue,  pi.  6.  cites  S.  C. And  where 4 

fcire  facias  againft  the  pledges  was  returned  nihil,  x  Jehe  facias  was  granted  againft  the  IhcriflF;  qua4 
ivota;  and  ih<f  plaintiff' was  notputto  action  of  de.inue.  Br.  Scire  Facias,  pi.  j.citet  1  H.  6.  l^.'— • 
Br.  Parliament,  pi.  3.  cites  S.  C, — ^^-Ihid.  pU<^5.  cites  9  H.  6.  42,-^— Br.  Rctomde  Aven^ 
yl.  X.  cites  S.  C  . 

3.  procefs  ijfued  out  of  an  inferior  court  to  diflrein  thebeaflsofB^ 
0r  that  hefndjurety  by  fufficicnt  pledges  to  appear  at  the  next  court. 
The  procefs  was  dire  fled  to  J.  S.  vjha  was  no  ufual  oHicer^  and 
he  diftreined  the  beads  of  B.  and  the  plaintiff  paia  him  the 
ufual  fee.  But  J.  S.  without  taking  fufficient  Iccurity  re-dc- 
Ixvered  the  beads  to  B.  ?.nd  B.  did  not  appear.  This  was  ad« 
.  judged  fuch  a  deceipt,  upon  which  an  aAion  on  the  Cafe  lies 

•  againft  J.  S.  tho*  he  was  not  an  oiEcer  known  there,  but  only 

made  fo  hac  vice  for  this  fpecial  purpofe.    Lat.  159.  Wilde  r« 
Dowfe. 

4*  Upon 


4.  Upon  conftruSion  of  tjic  Stat,  ^f  Wejl.  2.  -cap.  1.  it  was 
fceld,  firft,  that  an  action  of  the  Cafe  will  lia  agatnft  thejheriffiox 
taking  infufficient  pledges^  and  is  a  proper  remedy  to  be  purlued ; 
for  tho'  it  is  not  particularly  *  mentioned  in  the  ftatute,  as  being 
a  fort  of  a£lion  but  little  in  ufe  at  the  time  of  making  it,  yet  of 
late  it  is  become  frequent,  being  found  to  be  an  eafier  and  more 
expeditious  method  of  proceeding.  Befides  it  appears  from 
Cro.  Car.  446.  Jo.  378.  that  Cafe  will  lie  for  taking  no  pledges 
at  all ;  and  the  action  feems  to  be  equally,  proper  where  infulfi- 
cient  pledges  are  taken  \  cfpecially  as  fuch  pledges  are  always 
-confidered  as  none  according  to  2  Intt.  340.  adjudged  upon  a  writ 
of  error  out  of  the  Court  of  C  B.  in  an  a£^ion  brought  againll  the 
SheriflF  of  Middlefex.  Hill.  13  Geo.  2.  B.  R.  Rous  v.  Pat- 
terfon* 

5.  Secondly,  It  was  held  that  an  a£l:ion  of  the  Cafe  will  lie  *  1  ^•^^ 
againft  the  (hens' for  taking  infufficient  pledges,  fetting  forth  g*°-  ^-^^ 
a  return,  habend.  awarded,  and  an  elongat'  retum'd,  nvlthout  firfi  b^.  Sci.  Fa, 
bringing  a  fcire  facias  agaitift  the  pledges  taken:  for  tho*  fome  3-  a  H.  ^ 
*  books  mention  fuch  a  previous  ftcp,  yet  as  the  ftatute  does  '|-  ^'cat 
not  dire£l  it,  nor  does  any  Cafe  fay  it  is  necefiary,  it  would  be  Int!  637. 
hard  to  require  fuch  a  circuitous  way  of  proceeding.     Accord-  Skm.  144. 
ingly  the  judgment  given  in  the  Court  of  C.  B.  againft  the  ^^^^ 
(herifF  was  a&rm'd.    Hill.  13  Geo.  z.  B.  R.  Rous  v.  Patter-  «  V«picvia 

fon.  talEespiedflCt 

dt  rttorn' 
Jiabend.  and  upon  a  refurn  awardedt  returns,  quod  averia  elongata  funt,  and  then  a  fcire  faciaa  it 
brought  againll  the  pledges,  and  a  mihii  />  returned^  an  a^ion  hck  againft  ihe  Oicritf«  or  1  may  bafit 
have  an  action  againit  him  j/^o«/v£;f^M«  of  this  matter  ;  per  Babington  J.   iiH.  6,  x6.  b.  citt4 
by  the  Ld.  Ch.  Juftice,  in  the  Calc  ot'  Rous  v.  Pactcrfoa* 


(I^  Writ  of  P legits  j^cquteiandis.    Proceedings  and 

Pleadings. 

4 

I.  TX7HERE  A.  was  bound  in  a  deed  of  covenants,  and  in  *•  P*  ■«* "^ 

^^    the  faid  deed  B.  was  likewife  bound,  and  it  was  there-  jJh/"^^' 
in  exprefs'd,  that  B.  was  bound  as  a  furetyfor  A,     And  an  bound  to 
aAion  being  brought  againft  B.  it  was  faid  by  Knivet,  that  the  P*/  *  «'• 
aBion  ought  Jirjl  to  be  brought  agdinji  A*    the  primipal,  and  for  ^^^^^ 
non-fujficiency  of  him  againjl  the  pledges.    Quod  nota.  Br.  Pledges,  to  do  any 
pU  1 2.  cites  I  o  E,  1.  o.  o^he"^  *'»«S 

■  *  ^        o    7  &c.  be   dn- 

trained  by  the  (hcriflP  &c.  ihey  (ball  have  xfftcml  writ  upoH  tbefiatutt  to  dijcharge  them.  And  it 
feems  that  this  writ  lies  where  a  man  recovers  againft  the  fureties  in  the  county,  and  the  (beriflfdif* 
trains  them  to  pay  the  debt,  where  the  principal  is  fufBcieut;  but  if  he  fue  the  fureties  in  the  Conv* 
mon  Pleas,  where  the  principal  is  rufl[iciei|Mopay  the  debt  &c.  now  whether  the  fureties  may  plead 
that,  and  aver  that  the  principal  debtor  is  uifficient  to  pay  it,  or  whether  they  (hall  have  a  wfit  to 
fhe  (heriffnot  to  diftrain  them  if  the  principal  be  fuflicient;  qtiaere  of  thefe  cafes?  And  the  proceit 
ia  the  writ  ts  fummoa%  atcachmeat>  and  diltrefs  ^.  F.  N.  B.  137.  (F.) 

2.  Debt  upon  plegiis  acquietandis ;  xhtfieriff  returned  the  /fr- 
fgndant  nihil,  and  X^az  plaintiff  praf  d  capias,  and  could  not  have 
it  becaufe  this  aftion  //  in  nature  of  a  covenant,  and  htjhall  reco* ' 
ver  qnly  damages.     Br.  Fledges,  pi.  a*  cites  43  £.  3.  i. 

3.  Plegiit 


4M  X  fMetQp^jF* 

•  A.  amdM.  j«  Plegik  fttquietandis  by  Vf.  againft  R.  Ajmm^  hiSJmi 
^'-^'V^  flrawV  Aim  «f  20/.  againj  %  bccatife  R.  was  indebted  to  J.  Jto 
ar  iiv//&f  20 1.  and  m  default  of  pajment  R.  lequefted  W«  to  be  pledgt 
fir  tbe  debt  &c.  and  becaufe  R.  did  not  pay  j.  impleaded  W.  in  London 
f^^  "and  **  ^^^  nonpayment,,  and  W.  requeued  R.  to  acquit  him,  and  he 
R^ucfb  A.  would  not  pay,  by  which  W.  at  the  fuit  of  J.  and  by  aneft 
to  acquit  paid  the  20 1.  and  in  default  of  his  non-acquittal,  and  he  often 
Sis  not*  B*  demanded  R.  to  pay  him  and  he  would  not  pay ;  the  iifendmn 
it  cooviaed  dcmurr^dy  becaufe  he  *  did  not  Jhew  that  he  VfOJ  his  pUdge  hy  wru 
and  pays  the  ting  \  and  the  othcx/aid,  that  he  was  in  Jjondon  where  a  man  may 
Court  *heid  ^^  P^^^S^  without  writing  hy  ufage  s  and  the  other  reply'd  becaufe 
tKatthetvr/r  he  had  not  counted  ofthe,ufage^  and  yet  he  was  compelled  to  an« 
4e  piegiis  fwcr,  and  yet  it  was  agreed,  that  a  man  cannot  become  pledge 
•c^uietaodt  jj^  other  place  where  there  is  no  fuch  ufage  without  writings 
[401  ]  by  which  be  took  exception,  becaufe  it  is  natjbevm  that  R*  was 
na  jwf  im  indeStid  to  J.  hy  writing ;  &  non  allocatur,  becaufe  he  hal 
w  i^Jmr  counted  that  he  had  paid  for  R.  by  which  as  to  loL  be  faid^ 
€mft  w/h'  that  he  had  paid  to  %  and  had  thereof  an  acquittance^  which  he 
0M  exfrefi  ^quU  have  delivered  to  W,  in  cafe  he  had  demanded  it,  abfque  hoc, 
fj^^  that  W.  paid  it  in  default  of  R.  Prift  tic.  and  as  to  the  oiber  10/. 
'  Jd^uffwht  hc/aidf  that  R.  was  never  dehtor  to  J*  nor  did  W.  ever  hecome 
pfTiting,^  pledge  for  R.  Pri/f  &c,  and  the  others  e  contra*  Br,  Pledgei^ 

.wife    bf 

^vordt  in  city  or  borough  by  prefcripCiofi ;  and  in  this  pai«  both  the  obligors  are  principal  debtMs  b^ 
their  bonds,  and  not  (urety  the  one  for  thf  other;  therefore  &c,  tho'  it  wt$/owid  by  rerdid  fmd 
wtiertHi ptfitit  ft  im  pifg'frc  drf,  »g»i»Jt  thedtffee,  yet  he  cannot  have  jttd|iBent.  D«  J  70.  a.  pi.  5S. 
kfrh.  12  Elifp  Anon. 

•  '•  N.  B.       4.  Ld,  Coke  fays,  fome  have  faid,  that  this  writ  is  ♦  grounded 
U7.  (C).     ^p^j^  ^Yic  words  in  the  ftatute  Mag.  Chart,  cap.  8.  w».  "  that 
**  the  pledges  Jhall  have  the  dehtot^s  lands  and  rents  until  they  ere 
^^  fatisjiedy  unlefs  he  can  acquit  himftlf  againft  the  pledges  i**  and 
that  feeing  no  mention  is  made  in  that  ftatute  of  any  deed, 
the  pledges  (hall  have  that  writ  vfithout  any  deed.    And  if  the 
pledges  have  any  deed,  covenant,  or  other  aflurance  for  their  in- 
demnity, then  they  may  take  their  remedy  at  the  common  lav  i 
but  he  fays,  it  appears  by  Glanvil  that  this  was  the  common 
law ;  for  he  faith,  foluto  vero  eo  quod  debetur  ab  ipfis  plegiis^ 
recuperate  [recurrcre]  inde  poterint  ad  principalem  debttorem, 
fi  poftea  habucrit  undc  eis  fatisf^cere  poflit  per  principale  plad* 
turn,  and  fets  down  the  writ  de  plegiis  acquietandis.  a  IniL  20. 
ThtReport-       j,  Jn  plegiis  acquietandis  j  tne  plaintiff  rw/i/f^  that  he  wat 
*'  whit^  d*.  ^«"<'  ^''*  '^'  defendant  aftd  at  hi/  requejl  as  hisfurety  to  afiran'^ 
mages?  in    ger  hy  a  bill  obligatory,  and  thsll  the  defendant  did  not  pay  the 
as  much  as    money  at  the  day  j  by  which  the  obligee  fu'd  the  plaintiff  in  an 
l^'^Tr'thal   inferior    court,    and    the    defendant    confefs'd    the    aaion, 
thTpiaintiff  and  judgment  was  given  quod  acquietet  the  plaintiff  againft  the 
had  paid  the  creditor  of  the  fum  and  damage  affeffed  hy  the  Court.    D,  ^CT.  pl« 

S«rl4Uor.  "•  Mich.  9  Eliz.  Cape  V.  Thorncs. 

(K)  PW» 


PUttSti,  &c.  40^ 


(K)  Pleadings. 

U  t^[jedge6  may  plead  diftafanct  made  U  thtlr  pri^l^paL    Br« 

^  Pledgest  pL  25.  cites  3  H.  6.  25.  per  Cockin. 

2.  In  Cafe  againft  an  officer  (pro  hac  vice)  of  an  inferior 
Court  for  redelivery  of  the  beads  diflrained  by  virtue  of  pro- 
ce(s  out  of  that  Court  without  taking  fufficient  fecurity,  and  the 
defendant  not  appearing  at  the  next  Courts  it  was  adjudged» 
!•  That  the  plaintiff  bavins  declared  generally^  that  the  defendant 
(in  the  inferior  Court)  had  mt found  fujictent  pledges^  was  good 
enough,  being  in  the  neeative.  2.  That  fetting  forth  that  h» 
hath  given  to  the  officer  (the  now  defendant)  the  ufualfees^  foith* 
§utjhewing  what  liis  fees  were,  is  good  -,  tho'  otnerwife  it  is  in 
an  a&ion  brought  for  his  fees.    Lat:  159.  Wilde  v.  Dowfe* 

2.  16  £^  17  Car.  2.  cap.  8./  i.  enads,.rAfl/  after  a  verdiS 

judgment  Jhali  not  he  ffafd  nor  reverfed  in  the  Kin^s  Courts  at 

Wefinunfier^  Courts  of  Record  in  the  counties  palatine  of  Lancafier^ 

Chefier^  or  Durham^  or  of  the  Great  Beffwns  in  any  the  llfiires 

in  tValafir  want  of  pledges  is^c. 

S.  2.  This  aEl  fhall  not  extend  to  any  appeal  cffehnj  or  murder^ 
nor  to  any  indiSiment  or  prefentment  of  felony^  murder^  treafon  mr 
^her  nuUter^  nor  to  any  procefs  upon  them^  nor  to  any  oBion  upon 
any  penal  Jlatute^  other  than  concerning  Jubfidies  of  tonnage  and 
^undagCm 

4*  4  (5*  5  Jlnns^  cap.  l6.  /  I.  enafis,  That  where  demurrer 
fikdl  be  joined  istc.  the  Judges  JIf all  give  judgment  according  as  the 
very  right  of  the  caufe  and  matter  in  law  fhall  appear  i^c.  and  no  X   ^oa  T 
advantage/ball  be  taken  of  the  default  of  entring  pledges  i^c*  unlefs 
tbefamejballbe  {hewn  q>ecially  for  caufe  of  demurrer. 

fJPot  more  of  I^U^tfi  in  general,  fee  Jamtntiment^  (Crcor, 
IGteplraint  and  other  proper  Titles.3 


(A)  t^liq^  of  SnOtran^* 


f.  43  J?/rz.  pNads,  That  itfbaUhe  UwfiJfifr  the  Lord  CioM^  A.  paA  B. 
f^,  I2./  !•  cel/or  to  award  under  the  Great  Seal  one  Auid^'  ^^^^ 
ing  commilEoni  to  be  renewed  yearly  at  leq/l^  for  the  hearing  and  ^jj^ 

detet* 


401  t^oUc^  Of  %viUxttmct, 

him  in  the  Jetermimng  of  caufes  artfing^  and  policies  dfaffufana  iniei^i  nmA» 
^^^L  in  the  Office  of  AJfurancesin  London^  nohich  commiftonfihU  beX\xt&^ 
J.  s.  for  ed  ufito  the  Judge  of  the  Admiralty^  thcr  Reccnrder  of  Londoif, 
looi.  due  to  2  Doftors  of  the  civil  Taw,  2  common  lawyers,  and  8  difcrcct 
fcrfreiiht,  nicTchants,  or  to  any  5  of  them ;  nvhicb  commiffionerSf  or  the 
wniCgoUg  greater  part  of  tbem  ijjh'ich  frail  ftt^Jball  have  ponx^  to  heat^  ex^ 
to  Barba.  amine  and  decree^  all  fucb  caufes  concerning  policies  of  ajfurance  in 
1^'l^^a^  fl  *  funlmary  courfe  without  formalitiis  tf proceedings. 

Jkare  in  m 

flmntation^  and^lUnviJe  m  fWarirr  ^rt  of  thcfiif  be  tvss  to  go  i/r^  bh  tift  itat  ii/ffhred  ij  A.  ami 
B.  Sis  Atf/7;  a  proliibition  was  prayed  to  the  Court  of  Policy,  ^M^m»(^lg  thai  they  proceeded  there 
in  the  trial  of  the  affurance  of  C/s  life,  which  was  iniifted  to  be  triable  ateoittiiKmiaiir;  I^oH  Ch.  ). 
thought  the  ajfwramce  of  a  man's  life  not  within  the  ftaCote,  as  vpon  the  buying  of  an  oMce;  but 
vhere  he  is  f^ng  toftu  ufon  merchant's  ajfairsy  his  life  may  be  afliired  as  woll  ae  the  falc  return  of 
dke  (hip  he  goes  in.  But  afterwards  upon  hearing  counfel  it  was  objedcdt  thai  the  psrty  might  hare 
lemedy  in  B.  R^  as  well  as  in  the  Court  of  Policyr  and  therefore  B.  R.  ought  to  be  preferred,  and 
Ihe  contrail  has  no  relation  to  merchandize,  and  fo  belongs  not  to  that  Court.  It  was  replied,  that 
the  words  of  the  policy  Ihe  wed  that  the  cnntratl  concerned  merchandise  \  but  Roll  fa  id,  the  worde 
are  not  material,  for  they  may  be  falfe,  and  the  contra*^  may  be  for  thinp  not  touching  merchandize, 
BOtwithAanding.  and  the  intent  of  the  f^atute  is  for  things  merchanuble«  and  if  they  appear  not  fo 
a  prohibition  ought  to  be  granted,  and  faid  they  could  not  avoid  granting  a  prohibition.  Sty.  l66« 
Mich.  1649.  B«ndi«T.  Oyle.— And  Ibid.  172*  173.  S.  C.  by  name  of  Denoirv.  Oyle. 

Affarances  may  be  made  on  men's  heads  as  well  as  Ihips  and  goods ;  as  if  a  man  is  going  firom  the 
Screi'hts,  or  to  any  port  in  the  Mediterranean  Sea,  and  is  in  danger  of  being  uken  by  the  Moor* 
m  Tnrkith  pirate;,  and  fo  made  a  flave,  whereby  a  ranfora  mnft  be  paid  for  his  rcdenptite,  the^ 
miay  advance  a  p'rcmium  accordingly  upon  a  policy  of  aflucance ;  and  if  he  be  taken,  the  infuren  muft^ 
aofwer  the  ranfom  fecured.  Cen.  Treat,  of  Trade  Si.  cites  Mich.  29  Car.  i.  B.  R. 

•  The  plaintiflF's  bill  was  an  at^a/from  a  derree  of  the  Court  of  Policies  and  AflTurancesftt 
London ;  whereby  the  defendant  ieion»  not  appearing  npon  tbt  firft  fuwimons^  the  Mwns  efrdtrei  to 
he  tolen  fro  confejfo  asainft  him ;  and  for  the  plaintiff  it  was  infilled,  tlut  thoegh  by  the  ffiituie' 
43  Elis.cap.  lt»  and  the  (^atute  14  Car.  1.  cap.  23.  the  commi(rioney&  may  proceed  i»  a  fuovmary, 
coarfe  without  formaHttes  of  pleadings,  yet  it  was  very  extraordinary  to  take  t  bill  pro  confeflb  trfen 
thtfir^fnmmons ;  and  they  ought  at  leall  to  have  had  the  allcgaaons  in  the  bill  proved  before  thef 
yreceeded  to  make  fiich  order;  and  it  was  faid,  though  the  courfe  in  this  Cooft  now  is  [not}  to  take 
a  bill  pro  confeflb  after  the  p^rty  has  once  appeared  and  ftands  out  in  contempt,  till  the  plaintiff  i» 
got  to  the  end  of  the  line,  and  has  run  through  all  the  procefs  of  the  Court  againft  him  $  ytt  for- 
Bierly  this  Coertdid  itot  do  it  even  in  that  cafe,  without  putting  the  plaintiff  to  prove  the  fubftance 
ef  his  bill ;  whereupon  the  Lord  Keeper  reverfed  the  decree.  '  And  though  in  this  cafe  the  ^fff»l' 
^OM  noM  brongbr  within  /tp#  monibs  after  the  decreet  according  to  the  faid  a^  of  43  Elia.  yet  in  re« 
gard  the  dffendant  could  not  muke  ont  tbat  the  now  plaii:tiff  bad  hten  fairly  fvmmoned^  the  Lord 
Keeper  admitted  the  appeal ;  and  thereupon  the  parries  agreed  to  try  the  matter  in  an  a€lioa  00  the 
cafe,  the  plaintiff  by  order  being  not  to  in(i(l  upon  the  ibuute  of  limiutions.  Vera.  2x3*  214.  Uitti/ 
l683>  in  CanCn  Sir  fames  Johnfon  v.  Dcfmiueere. 

'  Prohibiiion  ;  the  defendanis  had  fubfcribed  a  policy  of  nfurance  to  the  pUintii^  and  a  loft  hap- 
pening, ihitde/eHdan's^vfrefned at  la^t^^vnA  declaration  delivered,  thereupon  the  defendants ySrarasejr 
tbt  plat nttff  before  the  Cammi£ioners  for  determining  of  policies*  the  fame  being  made  in  theoAictf 
fntend'atg  that  the  faid  pdicy  was  h^  and  procured  by  frauds  and  endeavoured  to  have  the  policy 
dclivrrcd  up  by  orS^r  of  the  Commiffioners  there  according  to  4^  Elic  cap.  (S.  &  14  Car.  2.  cap, 
[23]  4s.  19  Car.  2.  cap.  ...  Shower  moved  for  a  prohiHiiiooon  afuggeftionof  this  matter*  for  th^{ 

C  >i  rcefoas;  vb.  Thar  they  have  no  jucifdi^ion  in  this  cafe;  th^tf rand  and  n^  Utterejl 

4^3     J  annnl*  the  policy  at  common  law ;  that  it  t»  good  evidence  upon  the  general  iflue,  that 
we  had  oor  adion  on  the  policy  here,  and  fo  a  \  jutifd  Sion  rvas  utiacbrd\  that  this  method  would 
deprive  us  of  our  evidence  at  law,  via  the  written  policy;  that  this  would  eredik  another  Court  of 
Equity  in  confe^uence  to  controul  fiiits  ^t  law;  brfides,  that  they  had  no  authority  in  this  matter 
hy  the  adts  of  parliament ;  that  Unox  fnmmary  met  Bod  ihereifi  prefcribed  wlthoi^  trial  by  jury  vntt 
mexer  intended  further  than    be  relief  uf  tbt  injured  aga'njt  the  '.'fufers*  and  being  ftich  a  law» 
was  not  to  be  eiter.ded  further  than  the  words ;  that  ihe  mif  hief  rtcited  v*as  tronblefw^  the  infnrtd 
tibfuotvt*yfivttediHfnrerdiftinBly\  that  though  'hr  pittvr^v  be  generate  vis.  to  hear  and  deter* 
nine  caufes  arifiug  upon  policies  ot  infurance,jFr/  fever  j1  o-btr  clanjerfb.fv  the  intent ;  a»  that  upoir 
app^a  s  the  partv  grieved  3iaU  firft  fatisfy  the  ilecree,  or  at  lejft  drpofit  the  monies  decceed  in  tht 
Commiffioners  hands,  which  plainly  meant  fbeaffurr*t  to  be  appel ants^  and  upOn  fuit  fo  brought 
Wfore  them  by  the  affurers  upon  appeal  the  Chauceilor  is  10  award  douMe  cos^s;  .that  any  othea 
eoiillrDAiort  wouid  nuke  a  daftiing  of  juriididiont ;  and  we  had  a  rule  for  3  prohibition  unlefs  ctaufct 
and  to  ftay  in  the  mean  time*  hm  they  never  moved  it  again ,  asid  fo  my  clieiu  was  outt  of  Uiem  thcatb 
SUv.  3S«.  Pafck  4  W.  &  M.  Ueibia  v.  Pfeud£DQC  &  aU— f  Sce^U  j, 

B.  z.  b 
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S.  2.  Jtjballhe  lawful  for  the  commijjionefs  as  well  to  tuarn  thi 

^rties  as  to  ixamine  upon  oath  any  nvitnefs^  and  to  comnAit  any  per-» 

Jon  that  Jball contemn  their  decrees ;  and  they  Jball  once  every  week  at 

Uajijit  upon  the  execution  of  the  commijjion  in  the  Office  of^Ajfurances 

wrjoum  ^her  placi  \  and  noperfon  by  this  a£l  may  claim  anyfee* 

S.  3.  Any  pcrfon  griev'd  by  fentence  of  the  commijftmers^  may 
within  2  months  of  the  decree  madiy  exhibit  his  bill  in  Chancery 
for  the  re^esfaminati^n  offuch  dccree^fo  as  every  complainant^  before 
be  exhibit fuch  bili^  do  either  execute  the  fentence^  or  lay  down  in  depo^ 
fito  Hoith  the  commijjioners  fticb  money  as  bejhallbe  awarded  to  pay  f 
and  the  Ld,  Chancel  or ^  in  every  fuch  futt  brought  byfuch  ajfurers^ 
and  decreed  againjl  the  affurers^  /ball  award  double  coils. 

S*  4.  No  commiffiopeT^o//  intermeddle  in  the  execution  offuch 
eommiffion  in  any  caufe  where  himfelf  Jball  be  a  party ;  nor  any  com^ 
mijjioner  {other  than  the  Judge  of  the  Admiralty^  and  the  Recorder 
,^f  London)  Jball  proceed  in  the  execution  of  any  fuch  commijfon^  be» 
fore  he  have  taken  his  oath  before  the  Ld.  Mayor  and  Court  of  Al-- 
dermen^  to  proceed  uprightly  and  indifferently  between  party  and 
party, 

2.  If  the  0)urt  of  Policy  have  jurifdiftion  of  the  principal 
matter,  they  have  tlMo  jurifdiBion  of  all  matters  incident  thercun- 
tO|  and  they  may  try  them  according  to  the  courfe  of  their  law^Jo 
that  it  be  not  contrary  to  the  common  law.  Per  Roll.  Cb.  J*  Sty. 
4i8«Trin.  1654.  Gyles  v.  MarfhalK 

3.  An  a£Hon  on  the  Cafe  was  brought  for  a  thing  pending  in 
the  Court  of  Policy  of  Affurance ;  the  fuit  there  was  difmif/d*     The 

aueftion  was,  if  the  party  might  have  aclion  at  common  law  for 
ic  fame  thing  which  he  had  fu'd  for  in  that  Court  ?  But  the 
whole  Court  held,  that  the  a£lion  lies.  For  this  Court  being 
cre£led  by  the  (latute,  has,  like  other  Courts  of  Equity,  jurif* 
difhon  in  perfonam  only,  and  not  in  rem  ;  for  it  is  a  certain  rule 
that  a  decree  in  a  Court  of  Equity  (hall  not  be  a  bar  in  an 
a£tion  brought  at  common  law )  and  adjudged  that  the  plaintifi; 
may  have  his  adion  at  common  law.  2  Sid.  121.  Mich.  1658. 
B.  K.  Came  v.  Moye. 

4*   13  fST*  14  Car.  2.  23./  2.     The  commijfioners  for  determi-^ 

nirg  caujes  upon  policies  of  infurance  entred  within  the  office  of  af 

furance  of  London^  or  three  of  them  whereof  a  DoBor  of  the  Civile  a 

Barrejier  of  Law  of  5  years Jlanding  to  be  oncj  may  proceed  as  5  might 

have  done%  and  in  cafe  of  wilful  delay  of  witncfTes  upon  the  firjl 

fummons  and  tender  of  charges^  and  of  parties  upon  the  feeond 

fummonSf  may  punifh  the  offenders  by  imprifonment  or  co/ls^     Every 

fuch  commijjtoners  mayproceedj  having  taking  an  oath  before  the  Lord 

Major  of  jLondon  to  proceed  uprightly. 

0.  3.  Commiffions  Jhall  iffue  out  of  the  Admiralty  returnable  be^ 
dure  tbefaid  commiffoners  to  examine  witneffes  beyond fea  or  in  any 
remote  parts  of  the  Kin^s  dominions  \  the  commiffioners  or  three  of 
them  may  pafs  fentence  and  execution  agai7ijl  the  body  and  goods ^ 
and  againji  the  executors  isCc.  of  the  party  eviBed,  and  affefs  efts 
of  fuit. 

£.4.  Aiiy 
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S.  4*  Any  M£  eommijjhner  may  admnifter  an  Mb  U  A  mm^l^ 
notice  being  given  to  the  adverfe  party ^  and  fit  i^  in  the  ^fice^  mi 
Jucb  ivitnefs  may  be  crofs  examined* 

S.  5.  Tl^e  commijjloners  JbaU  not  proceed  again^  body  arid  goodi 
for  the  fame  debt. 
lex.  Mer.       J.  If  thefe  words  (lo/l  or  not  lofi)  arc  inferted  in  the  aflurance^ 
»6,«7.s.C.  j^  f^^^j^  ^jjfg^  ^Yio'  it  happens  that  at  the  tinU  ihefubfcription  is 
4Jiade  thejbip  is  cafl  away^  yet  the  infurers  mvift  anfwer :  bmt  if 
4he  party  who  caufed  the  infui^nce  to  be  made  ^&va\\jfaw  tot 
Jhip  nured^d^  or  bad  certain  intelligence  tif  it^  fuch  fnbfcriptiott 
will  not  be  obligatory,  for  the  fame  ihall  be  accounted  a  mere 
fraud.    Gen.  Treat,  of  Tra^e  70.  cites  Mich.  26  Car.  2.  Stocb^ 
den's  Cafe. 
A  Teffel  be.       fi,  &  likewife  if  the  affiir'd,  having  a  rtftien  veffeiy  (hall  infuic 

fc^nw*la*hlr  ^P^**  ^^^  '*™^  ^^^^  ****  ^^  *•  worth,  and  afterwards  give  cr- 
voyage  !«•  dier  that  2oing  out  of  the  port  ihcjbipfbould  be  funk  or  wreck'^ 
deri.  the  thb  will  DC  adjudged  fraudulent,  and  not  oblige  the  infurers  to 
^^  ^7  anfwer.  Gen.  Treat,  of  Trade,  70,  7 1 .  cites  Mich.  26  Car.  2. 
greed  togc   Stockden*s  Cafe. 

ther  to  fell 

the  freighters  goods  privately,  and  then  to  go  (omr  fmall  diftance  out  to  f«a,  and  ttsre  tojfmk  i|tf 
jSi>!p,  and  p'  eteiMl  (he  ftruck  and  found;r*d  hj  extremity  of  weather.  This  being  fo  coqirived,  the 
owners  ihaVea  policy  of  iafu-ance  on  the  vefiel;  the  goods  were  attcrwaids  fold,  and  cbc'mafterwidir 
his  owu  bands  made  a  6o/e  Jm  the  h'M.m  of  the  fliip  with  an  iron  crow,  9/4  conTcytd  himlclf  aftA 
aaariners  atbore,  the  ihip  being  in  a  finking  condition.  The  mafter  hereupon  fcnt  advice  of  the  loft  m 
the  owners,  who  boldly  demanded  the  money  infored,  and  brought  an  adion  for  the  fame  $  but  be- 
fore this  caufe  came  lo  trial,  the  merchant  that  freighted  the  veffel  commenced  his  adion  of 
trover  for  the  goods  againft  the  owners*  and  therein  the  fraud  was  detedcd*  and  judgment  givco 
for  the  plaintiff  the  merchant;  alfo  with  thi  t  timation,  that  if  the  owners  proceeded  in  their  adies 
00  the  infuraace,  they  mnft  expert  that  their  pradice  and  fraud  would  totally  poifoa  it  s  fo  they  weal 
JM  fortbec.     Gen.  Treat,  of  Trade  7 1»  ys.  cites  HiU.  32  Car.  x.  B.  R. 

7.  Upon  evidence  in  an  a£lion  upon  a  charter-party,  tlie 

cafe  was,  that  J,  5.  fir  bim^  and  fuch  nvbofbould  have  goods  upom 

fuchfiipf  and  ^.  B.  brought  an  adion  upon  this  charter-party,. 

•and  made  averment  he  had  goods  upon  thejbip^  and  held  good  \  but 

per  Holt  Ch.  J.  If  the  goods  were  afiured  as  the  |oods  of 

an  liamburgber  who  was  an  ally,  and  the  goods  were  me  gooda 

of  a  Frenchman  who  was  an  enemy ;  this  is  a  frauds  and  thef 

afTurance  is  not  good.  Skin.  337.  Mich.  4  W.  &  M.  B.  R.  Anone. 

^j&anether       8.  At  Guildhall,  in  an  adion  upon  the  cafe  upon  a  policy,  the 

w^^itde,    w^ich  warranted  that  the  fbip /ball  have  four  paffes^  tia.  a  pals 

the  ^'ich    from  the  King  of  England,  ^om  the  King  of  France,  from 

was,ihatthe  the  King  of  Poland,  and  the  States  of  Holland  v  and  the  goods 

^f'L^   were  to  be  the  goods  of  fuch  a  Polilh  fubjeft  on  board  the^^^ 

mfhich  6e»  -  vocot.  The  City  of  Warfamo ;  an  aAion  upon  this  policy  being 

/#;r^ri/«f^. brought,  it  appeared  upon  the  evidence,  tnat  tb^  paffei  bore  date 

^tkl^Kinfof  "*  '^P^^^  ^^  ^^'^h  ^"d  ^^**^  *^  ^5p  to  which  they  applied  thcfc 
T^imnd^zxk^  pafles  then  was  regnant.  &  vocat.  by  another  name  \  and  that 
fo  reftrain-  {he  was  net  named  The  City  of  Warfavj  before  the  Augttfl f^kvmg  \ 
Aem-*^but  **"*^  therefore  .thcfe  were  not  good  and  efie£kual  pafTcs  for  thb 
'the  goods  on  Aiip  according  to  the  guarranty  of  the  policy,  the  which  intend* 
Ward  were  ed  good  paflcSj  and  not  elufory  vain  pafles^  and  they  being  a 
••t  ftf  the  fraudt 
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fraud  upon  the  fuhfcrihers^  the  policy  ihall  not  bind  them«  Skin«  fc*]*^  of 
^04.  Mich-  s  W.  &  M.  B.  k-  Anon-  o/hJw! 

and  there, 
lore  not  within  rhc  intent  of  the  policy.  Skin.  404»i(0$.  Anon«— It  was  4tlf9  inHftcdt  that  the  poliqf 
Icins  forjroo^i  tj'fucb  a  Me  tvitkout  account,  they  ought  to  prove  thnthey  had  any  goods  on  board* 
,«r  had  (hip}>ed  any  good.<  by  order  of  a  third  perfon,  thoui^h,  bein^  without  account*  they  need  noC 
ttrove  the  particulars!  and  that  fo  was  the  pradice,  which  was  not  contcadided  |  par  Hoh  Ch.  J* 
dkia.  405.  Anon. 

p.  4  Gto*  I*  cap.  I2.yi  3*  Ifanyonvner  off  or  captaiftf  ma/hr^ 
mariner f  or  other  officer  beljnging  to  anjfhip^Jball  wilfully  caS  away^ 
hurfif  or  otberivife  difroy  thefbipy  or  director  procure  ibefofm  to  h 
Janey  to  the  prejudice  of  any  perfons  that  Jball  under'-write  any  policy 
of  injur ance  thereon  ^  or  of  any  merchants  thatjhall  load  goods  thereon^ 
be  Jball fuffcr  dtqfh. 

10.  InTurance  was  againf  the  perils  of  the  fea^^nvindsy  pirates 
and  barratry  of  the  ma/ier.     It  was  found  by  verdift,  that  the 

Jhfp  was  lof  p^frtiudem  isf  negligentiam  magiftri.  The  Court  held, 
chat  every  neglecV  of  the  maiter  is  not  within  this  policy  \  and 
if  he  run  away  with  the  ihip  or  imbezzle  the  goods,  the  meT'- 
chant  may  have  an  aflion  againft  him,  but  yet  he  may  provide 
againll  it  in  another  manner,  viz.  by  infuring  his  (hip  and  goods  [  405  ] 
to  fecure  himfelf  again  ft  fuch  aftsof  barratry ;  for  it  is  rcafon- 
able  that  merchants  who  venture  a  large  fharc  of  their  (locks 
ihould  fecure  thcmfelves  in  what  manner  they  think  proper 
againft  the  banatry  of  the  maftcr  ;ind  all  other  frauds  \  and  this 
muil  be  intended  a  fraud  in  the  maftcr,  and  not  a  bare  negle£lf 
fo  that  this  breach  is  well  atTignM,  it  being  a  general  rule  that 
it  may  be  aOignM  in  as  general  words  as  the  covenant  is ;  and  if 
it  had  been  aifigned  per  baraclerium  magiftri  it  had  been  good^  , 
but  it  is  not  neccdai  y  to  aifign  it  in  the  very  words  of  the  cove- 
nant, for  it  is  futficient  if  it  is  afligncd  in  the  fcnfe  \  and  they 
all  agreed,  that  fraud  is  barratry  tho*  negligence  might  not ;  fo 
the  judgment  was  afhrm'd.  8  Mod.  231.'  Pafch.  10  Geo. 
Knight  v.  Cambridge. 

11.  II  Geo.  1.  cap,  29.  y!  5.  If  any  owner  of  or  captain  ^  mafier^ 
officer  or  mariner  helotiging  to  nnyjhip^JIjall  wilfuVy  cajl  away^  hum 
or  deflroy  thejhipy  or  dlrecl  cr  procure  the  fame  to  be  done^  with  intent 
to  prejudice  any  perfon  thatjhall  have  underwritten  any  policy  of  in* 

furance  thereon^  or  any  merchant  fbail  load  goods  therein^  or  any 

owner  offuchjhip  ;  the  perfons  offttiding  being  thereof  conviAedfhcdl 

he  adjudged  felons  y  and  fuffcr  without  benefit  of  clergy. 
.  5.  6.   If  any  of  the  faid  offences  fhall  be  committed  within  the  body 

of  any  county  ^  the  fame  fij  all  he  enquired  determined  and  adjudged  aS 
felon  :es  done  within  any  county  are  to  be;  and  if  any  of  thefaidofi 
fncesjhcdl  he  committed  upon  the  high  feas^  tie  fame  Jhall  bt  tried 

and  adj  tdged  as  by  28  H.  8.  cap.  15. 

1 2.  The  defendant  had  lent  money  on  a  bcttom-rhea  hondj  hut  had  N^»  A*t 
no  interejl  in  the  Ihip  or  carvo.    The  money  lent  was  3C0I.  and  he  '^^^^  ^^* 

snfured  4501.  on  the  Ihtp;  theplamtiiFs  bill  vrzs  to  have  tAe  ,aktm  ha  xh^ 
folicy  delivered  up,  by  reafon  the  defendant  was  nof  concerned  '^n point  policy,  tb^M 
wf  interna  as  tg  ihi  Jbip  or  cargo.    The  Court  tQok  it  that  tac  law  j-'^'^V 
VoL-XVL  '  Kk  i^/*'»-^ 
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tn  y»ttom.  IS  fettled,  that  if  a  man  has  no  intereft,  and  infures,  tk©  f#- 
I^^\hatii/"""^^  if  wrf,  although  it  be  expreffdm  the  policy  initrefiidmr 
this  cafe  R^  int€rtfied\  and  th^  reafon  the  law  goes  upon,  is  thxt  tbefe  io* 
eitfiipfiar^  furances  arc  made  for  the  incouragemoit  of  trade,  and  not  that 
r/X fimited  V^^^^  unconccrned  in  trade,  nor  intcrefted  in  the  (hip,  {hould 
iit  the  boi-  profit  by  it ;  and  lubertone  iv9idJha%fe  benefit  of  the  infurance^he  mmfi 
tom^rhca  ^  refWAnci  ail  interejl  tn  tbejhip.  And  the  reafon  why  the  law  allows 
\^\l^  that  a  man  having  fome  intcreft  in  the  (hip  or  cargo^nwy  infure 
within  the  tnore^  w five  times  as  mucky  is  that  a  mercnant  cannot  tell  how 
^meiimitcd  fgaxA  OT  how  littlc  his  fa^of  may  have  in  readinefs  to  l4dc  bit 

i?cN^*fa  Tf  ^^^  ^  ^'^9-    ^"^  *'  ^»^  f^*^»  ***  *^  ^'""^  intereft  allow** 

ii.fjrance  on  bottom-rhe^  was  3 1.  per  cent,  per  menfefn,  and  you  may  in- 

bc  good,  furc  at  6  or  7  per  cent,  for  the  voyage :  fo  if  this  pra£Hce  might 

nulht*^  be  allowed  a  man  might  be  fure  to  gain  30I.  or  n[iore  per  cent, 

intiiied  to  Pcr  Cur.  Decree  the  policy  of  infurancc  to  be  delivCTcd  up  to  be 

th€  money  cancelled,  a  Vern.  260,  270.  Trin.  160a.    Goddartv.  Garret. 

o«thebond»   '  ^^      *  ^ 

and  alfoon  the  policy.  %  Vera.  270.  Coddart  v.  Garreit. — Defendant  knt  tbepiAlntiff  250/.  am 
tf  hottvmrf  iiW,  €ntd  afterwaids  infmrtd  wr  tktjame  JL'tp  ;  kul  the  infurance  was  Urg^r  as  to  the 
^oj^gft  theie  beiag  liberty  to  go  to  odier  ports  end  piacest  tSdnt  jafhat  toete  contaimJ  in  tAe  con* 
dition  of  the  hottomry  baaiJ ;  the  (hip  being  loft,  the  defendant  recovered  the  noncy  qd  the  policy 
of  infurance.  «nd  at^  put  the  bottomry  bond  In  fuitj  tht  Jhtp^  though  loll,  had  devUteJ  from  the 
voyage  mentioned  in  the  band*  in  going  to  Virgin  Cardo  to  buy  fa]t«  The  plaintiff  biYMightbit  M^ 
pretending  the  dt/rmdmnt  mghimtt9  hive  a  d*tiUe  finUfaQhn  to  recover  both  cj»  the  infyemmeet  and 
aKo  on  the  h^nd^  he  having  infured  only  in  refpeA  of  the  money  he  had  lent  on  bottomry*  and  had 
no  other  intereft  in  the  fliip  or  cargo,  and  therefore  the  pttkimij'  would  have  bed  the  hettefit  of  tbe 
Infrramt^  f^ingtbe  fr^tmimm\  i^dnon  allocatur;  the  defendant  having  paid  the  prarouum,  was 
intitlcd  10  tha  benefit  of  the  policy,  and  run  the  rifi|tte,  whether  the  (hip  was  loHf  or  not;  and  the 
ittfuren  might  as  well  pretend  ta  hare  aid  of  thf  bottomry  bond,  and  to  difcount  the  money  ie> 
covered  thereon,  ai  tfie  plaintift*  to  ha^  the  money  recovered  oo  the  policy  t*  eafc  the  botiomr^ 
%oad.    1  Yea.  717.  Mkh«  1716.    Harmamv.  Yaflhatton. 

13.  A.  infured  afijip  in  mrhtcb  be  had  no  tnterejl  [but  with  tlie- 
Words  intereft  or  no  intereft.]  The  (htp  mnts  taken  ty  the  eneny^ 
and  in  their  poffejjion  for  nine  days ^  hut  hefore  it  m/as  carried  infra 
prafidia  it  Hvas  retaken  by  an  Englifli  man  of  war.  ^Fhe  queftion 
Z  40^  }  vasj  whether  this  was  fuch  a  taking  as  to  enable  the  plaintiff  t^ 
recover  the  fum  infured  ?  The  cafe  was  argued  by^cnritians  on 
both  fides.  And  the  Court  fcem'd  tQ  be  of  opinion  for  the  de- 
fendant ;  they  thought  the  finding  by  the  verdid  that  the  plain- 
tiff had  no  intereft  in  the  fhip  would  make  no  difference,  i  ft,  Be- 
caufe  they  never  would  be  more  favourabb-^o  an  inforer  nos 
bona  fide  or  wagerer  than  to  one  that  infur'd  bona  fide.  2d>  Be-» 
caufe  to  make  a  different  interpretation  of  this  deed  from  what 
is  commonly  pat  upon  policies  of  infurance  would  be  to  run 
counter  to  the  defigns  of  the  parties  who  hove  made  ufe  of  the 
fame  words  that  are  us*d  in  fuch  policies  j  nay  who  have  ex- 
prefsly  provided  for  this  very  cafe  by  thofe  words  (interefi  or  na 
interefij  which  fignify  nothing  at  all,  unlefs  the  fame  lofs  in* 
titles  to*a  recovery  where  the  infurer  has  no  intereft,  and  where 
he  has.  And  they  held  it  to  be  very  plain,  that  the  property 
nvas  not  altered  by  the  taking.  It  was  directed  to  be  argued  the 
next  Term  by  common  lawyers*  IQ  Modi  77*  Hill*  10  Ann. 
S.  R«  AfficTcdo  T.  Cambridge* 
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'    14.  Tht  general  and  ordiiiary  policy  of  afliirance,  containing  Affurance 
fril  adventures,  fheweth  that  the  aflurcr  is  to  bear  the  adventure  ^*^^{^i^!,l 
of  thieves  and  tohbers,  and  if  it  were  ocherwife  in  particular,  it  Mndtt/ivod 
muft  be  declared.     MaL  Lex  Merc.  117.  *V?  ^"^  ^ 

tbttviz  who 
%y  night  ftcal  the  goods  from  the  (hip.  Mai.  Lex  Merc.  ii7»  liS.— U  goods  art /o/r»  ©rrw- 
ktieJtVd  9Hfl>}p^tmrd^  the  mifter  is  anfvverablt  and  not  the  infurer.  Gen.  Tre^t.  of  Trade  74.  uttS 
l.n  Mexc.  lai,  102. 

15.  By  the  policy  of  afTurancey  tKe  ajfuror  is  to  anfwer  for  «// 
damages^  detriment  or  hurt  which  ihail  happen  to  the  goods 
after  his  under-writing,  be  it  by  mice^  rats,  moihsj  or  other  tw- 
min.  But  if  he  can  prove  the  damage  was  before  done  in  the 
ware-houfe,  or  other  place,  he  is  not  bound  to  anfwer  the 
famew     MaL  Lex  Merc.  117. 

16.  Covenant  on  a  charter-party,   the  defendant  in  coo-  ?JT'  ^3*' 
(ideration  of  a  fum  agreed  on  for  freight,  fliould  make  fuch  a  q^^  g.^c. 
voyage^  and  bear  all  lafs  and  damage  nvhtch  Jljould  befalthe  JlAp  or  her  and  there 
ladings  except  only  perils  of  the  fed.     Defendant  pleads,  that  in  ^5^  J* 
making  that  voyage,  the  (nip  was  taken  by  a  man  of  'war  unknown^  ^j^^^  ^^  '^^^ 
whereby  he  was  hindered  in  making  his  voyage.     Demurrer  to  fendant  did 
it,   the  quzre  was,  if  the  capture  by  unknown  men  of  war,  was  ^^  ^^w 
a  peril  of  the  fea,  or  not,  according  to  the  meaning  of  mer-  hifftip  wai 
chants  I  And  argued  ftrongly  that  it  was  not.    But  upon  a  cer-  carried  per 
tificate  of  merchants  read  in  Court,  that  it  was  fo  eftcemed,  the  *?«>*  >"cog- 
Court  inclined  thereto:  yet  the  Court  defired  Crawley   the  Sjouia"aTc 
mailer  of  the  Trinity-Houfc,  and  other  fufficient  merchants  to  nicwn;  but 
be  brought  into  the  Court  to  fatisfy  them  viva  voce,  and  it  was  ^°!^^^:  J- 
fo  done  accordinjrly,  and  judgment  pro  def.  Show.  322.  Mich.  ,hirit  might 
2^  W.  &  M.  in  Cafe  of  Jcffcries  v.  Legendra, — cites  Sty.  1-32.  be  iii^  (hip 
dickering  v.  Berkley.  TTdiV^* 

iei* -S.C.  cited -4  Mod.  6o» 

17.  If  goods  be  lawfully  infured,  and  afterwards  the  vejffellr 
'  dlfabledy  by  reafon  of  which,  with  the  confcnt  of  the  merchant, 

they  arc  pht  into  another  fhip^  which  after  arrival, /r©vw  a/i  enemfs 
(hip,  and  by  reafon  thereof  is  fubje6l  to  feifure^  in  this  cafe  the 
infurers  (liall  anfwer,  for  that  is  fuch  an  accident  as  is  within 
the  intention  of  the  policy  of  infurance,  where  the  policy  men- 
tions againfl  dangers  of  the  fea,  enemies,  &c.  as  policies  gene- 
rally do.    Gen.  Treat,  of  Trade,  76. 

18.  In  an  extraordinary  cafe,  where y2i//  was  laden  on  ihip- 
board  by  fever al  perfons  without  any  dijlintlion^  not  putting  it  in 
facks  &c.  the  (hip  arriving  fafe,  the  mafter  delivered  to  the  parties 
concerned  according  to  their  bills  of  lading,  as  tl^ey  came  one  by 
one ;  but  it  fell  out  th^tfome  of  the  fait  was  waff  dor  loft,  by 
reafon  of  the  dampnefs  oi  the  mip,  fo  that  the  two  Iqft  men  could 

not  receive  their  proportion.     Here  the  mailer  is  not  bound  to  dc-  r  ^^07   J 
liver  the  exa£l  quantity,  nor  is  obliged  to  re-deliver  the  very 
fpecifical  fait  \  but  if  there  was  a  fault  in  not  pumping,  or  not 
keeping  dry  the  deck  of  the  fliip,  it  might  alter  the  cafe,  tfab^  ■ 
there  [this]  is  a  peril  of  the  fea^  which  the  matter  could  not  preb- 
vent,  and  of  neceflity  he  mutt  deliver  to  one  before  the  other* 
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It  18  AO  qucftion,  but  that  the  aflfurers  (hali  anfwcr  in  this  cafe  \ 
but  it  has  been  doubted^  whether  they  can  bring  in  the  firft  tiien 
for  contribution }  for  by  fome  it  is  conceived  that  thej  ought 
not  to  contribute,  but  others  held  that  the  reft  muft  of  necef* 
fity  be  contributary  to  fuch  a  lofr.,  fo  as  to  make  no  diftinAipn 
in  the  unlading,  any  more  than  in  the  lading  of  the  goods. 
Cen.  Treat,  of  Com.  80.  cites  Moll.  245. 

19.  Ifbj  occafion  of  lightnings  the  goods  which  are  put  into  the 
toat  or  ixghiCT  perijb,  the  (hip  and  remaining  goods  in  the  fhip 
Ihall  anfwer  for  the  fame.  Bt4t  on  the  contrary,  if  the  JInp  and 
remaining  goods  peri/b  after  the  boat  or  lighter  is  oncefafe^  no  con- 
tribution (hall  be  on  the  goods  in  the  lighter ;  for  the  law  is, 
that  Xi\c  goods  Jbali  only  be  liable  to  contributions  when  fhip  and  goods 
arefafely  arrived  at  their  intended  port  of  difcharge.  According  to 
this  rule  is  the  ajfuror  to^  avfiver  for  contribution  pro  rata  of  the 
fufn  by  him  aflured.  Mai.  Lex  Merc*  1  in. 
Where  my        20.  As  to  an  afiuror's  being  liable  to  ine  adventure  of  goods 

Sfure  *mer- ^'/J?*'^/''^'"  ^*^^  P^P  ^"^^  another :  fometimes  in  policies  of  af- 
chandise  *  furances  it  happens,  that  upon  fume  cfpecial  ConHdcration  this- 
/rMt  Loth-  claufe  forbidding  the  transferring  of  goods  is  infcrted  5  becaufc 
i^telr  un-  ***  ^^"*^  °^  hoftility  or  wars  between  prtncesi  it  might  fall  out  to 
tilitieUid  bc  unladen  in  fuch  ihtps  of  chofe  contending  princes,  whereby 
9njb*re  ai  the  advcnturc  would  be  far  greater.  But  accordin'^  to  the  ufual 
mdwm'»irr)i  ^ifluranccs,  which  ate  made  generally  without  any  exception, 
St  tvei/  im  the  afiuror  is  liable  thereunto ;  for  it  is  underftood  that  the 
ike  Small  maftcr  of  a. (hip  without  feme  good  and  accidental  caufe  would 
itri* Ir^^  not  put  the  goods  from  one  flwp  into  another,  but  would  deliver 
hoati^  ia  them  (according  to  the  charter*party)  at  tlie  appointed  place  \ 
which  it  U  which  is  the  caufe  that  when  aii'urance  is  made  upon  fome  par- 
toThe  dty  ^*cular  goods  laden  in  fuch  a  fliip,  under  fuch  a  mark,  xht  policy 
ml  Scvii  liil  tnaketh  mctition  of  the  goods  laden  to  be  tranfported  and  delivered 
the  unlad-  to  fuch  a  place  by  the/hip^  or  by  any  other  flip  or  veffdy  until  they 
1?  ^'*.k^.  be  fafely  landed.  So  that  in  all  thefc  and  the  like,  the  condition 

chcre,a$the  /  i^jr   .     ,  h*  » 

Um$  was     makes  the  law.     Mai.  Lex  Merc,  lit* 

in  the  (hip 

whercVy  the  fft'id  merchandize  was  tranfported  from  the  port  of  Londoo  to  St.  Lucar  ;  ao4  aaf 
damage,  either  toiaUjr  or  in  part,  is  to  be  aafwered  by  ibe  ^fTurerft  accoiiingly.  Gen.  Treat,  ojf 
Trade  75. 

If  goods  art  infured  in  a  ctrtmnfi>'if  houAd  to  any  foreign  parts,  and  ia  the  voyage  it  happeas,^ 
hecvmes  ieskyx  or  receives  other  daina»c,  nud  the  luper-cargo  on  bojrd  and  natter  agree  iQjrrifki 
utnther  vtge/fir  tAe/afe  dtlivery  9/  tke  good*  t  and  then  after  her  icladingi  \\it  Jtc^d  veftl  mif* 
0jrriett  the  aUurers  are  difchargcdf  wlthtiUt  a  fpecial  claufi*  to  make  them  H^ble ;  but  if  there  be 
thefe  woids.  the  goods  laden  to  be  (ranfporicd  and  deliTcred  at  luch  a  ptacc  py  thrftid/Lip.  «r  tp 
*i»y  o'htrjiip  or  Vfjfrl  until  tbry  bejaf'/y  Lindtd^  then  ifie  iiifui-ers  ttuft  aufwer  the  mirfortuM 
tta^penins.     Ceo.  Treat,  of  Trade  75,  76.  cues  Leg.  KiMd.  Moll  »4a« 

ax.  If  a  (hip  be  infured ^ri^w  the  port  g/* London  to  anv  placo^ 
abroad,  and  before  the  fhip  bttaks  ground^  fie  hslppens  to  take  fire, 
and  is  bursa^  the  aiTurors  in  fuch  cafe  are  not  ooliged  to  anfwer^ 
for  thc^nlventurc  did  not  begin  tiH  the  Teifel  was  gone  from  the 
firft  port.  If  in  the  policy  of  infurance  the  words  fat  and  from 
the  port  ^London)  had  been  tnferted,  there  the  inlurers  woutd 
haire  been  anfwerable  for  fuch  a-  misfortune;  and  if  on  fuch  an 
infurancei  the  (hip  had  broke  ground^  and  afterwards  bmd  been 
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Jfiven  hyjidrm  hack  to  tbeportofhonAor^f  and  there  hadieeh  Jire^ 
the  infurers  muft  hare  aofwcred ;  becaufc  the  veiy  breaking  of 

Eound  was  a  commencement  of  the  voyage ;  and  the  port  of 
:>ndon  extends  from  the  North  Foreland  in  the  Ifle  of  Thanet 
to  London- bridge.  Gen.  Treat,  of  Com.  74^  75.  cites  Rot. 
Scacc.  15  Car:  a. 

22.  Aftion  on  a  policy  of  infurance  \  the  defendant  pleaded  Sh«w.  tio* 
non  aflumpfit,  and  the  Jury  found  the  policy,  by  which  the  in-  ^  'JJj '  J  q' 
furers  undertook  againfi  perils  of  fea^  pirates^  enemies  ice*  from  — Cartlu 
London  to  Venice  warranted  to  depart  with  convoy.  Et  per  Cur.  [  408  2 
the  words,  warranted  to  depart  with  convoy,  mean  only,  that  he  *'.^  *'7v 
will  leave  the  port,  and  fail  with  the  convoy,  without  any  wilfiil  ^*j^'  \  q* 
default  in  the  mafter  \  therefore,  if  by  default  of  the  mafter,  the  -.4  Mod.  * 
ibip  is  feparated  and  taken,  the  infurers  are  not  liable ;  but  if  s<-  ^-  ^* 
there  be  no  default,  the  maiter  having  done  all  that  could  be  6o.lcrCur, 
done,  and  the  fhip  is  feparated  and  taken  by  the  enemies,  the  the  word 
infurers  arc  liable ;  fo  if  the  (hip  be  loft  hjjtrefs  of  weather  y  for  (dtp^^t)  is 
they  infure  againft  thefe  by  their  own  agreement.    2  Salk.  443.  ^^/.^JJI',** 
Hill.  2  W.  &  AI.  B.  R.  Jefferies  v.  Legendra.  *  ^    if  the  ibip 

hmd  depart'* 
edfrum  London,  and  fame  hack  agaia  hy  frauds  this  h.id  been  no  departure  within  the  intention  of 
this  agreement.  )  Lev.  310.  S.  C.  And  ic  wm  admitted  and  agreed,  that  by  the  oiftom  of  mcr* 
chants  thofe  words  (warranted  to  depart  with  convoy}  are  the  ^vordi  yftbe  ajpared,  and  not  of  the  t^fm 
furor^  aiid  that  the  aiTured  it  to  ind  the  convoy.  And  it  was  held  by  Holt  Ch.  J.  and  the  freatot 
part  of  the  Court,  that  tho*  the  woids  are  only  (to  depart  with  convoy)  yet  they  extend  tofkil  miih 
fonvfty  all  the  voyage.  But  the  frparation  being  by  tempeft  at  firft«  and  the  convoy  and  (hip  never 
meeting  afterwards,  and  he  tffiig  his  endeavour  to  meet  tuith  the  convoy,  and  to  go  tvith  it  the  rep 
of  the  v*yage,  and keing  aga.m  ati.gt  hack  by  tempeft,  and  taken  by  pifates*  t)K>'  the  co»voy  re* 
mVm'd  atl  this  time  at  Torbay,  this  ihall  not  be  fuch  tiegle£k  in  the  convoy  as  Aiall  difcbarge  the 
infurer,  who  might  have  ftay'd  *t  Foy  (where  he  was  driven)  till  ihc  convoy  cvne  10  him$  and  ihtrt* 
fou  gave  judgment  for  the  plaintiff. 

• 

23.  Adion  on  a  poliey  of  infurance  by  the  defendant  ^t  Lon^  s.  p.  isbkef 
jfow,  infuring  a  fliip  from  thence  to  the  Ea/t^IndieSf  warranted  to  "J  ^®J: 
depart  with  convoy :  and  (hews,  that  the  Jhip  went  from  London      '"  ^* 
to  the  Downs,  and  from  thence  with  convoy,  and  was  M,    After  a 
frivolous  pica  and  demurrer,  the  cafe  Hood  upon  the  declara- 
tion, to  which  it  was  obje£led,  that  here  was  a  departure  with- 
out convoy.    Et  per  Cur.  the  claufe  warranted  to  depart  with 

con^*-^,  muft  be  confirued  according  to  the  ttfoge  among  merchants^ 
i.  e.  from  fuch  place  where  convoys  are  to  be  had,  as  the  Downs 
&c.  UoltCh.  J.  contra.  We  take  notice  of  the /aw/ ^wrrrAjw// 
that  are  genttral,  not  of  thofc  that  are  partictdar  ttfages.  It  is  no 
part  of  the  law  of  merchants  to  take  convoy  in  the  Downs. 
2  Salk.  443.  Mich.  4  W,  &  M.  B.  R.  Lethulicr's  Cafe. 

24.  Cafe  upon  a  policy,  which  was  to  infure  the  William- 
galley  in  :t  voyage  yr©m  Bremen  to  the  port  of  London,  warranted  to 
depart  with  convoy :  the  cafe  was,  the  galley /-ry*// from  Bremen 
under  comvy  of  a  Dt/tch  man  of  war  to  the  Eli,  where  they  were 
joined  with  two  other  Dutch  men  of  war,  andfeveral  Dutch  and 
^ngliih  merchant  (hips,  whence  they  fail*d  to  the  Texel,  where 
they  found  a  fquadron  of  Englifh  men  of  war,  and  an  admirttl, 
J^ntr  a  ftay  of  nine  weeks,  ihtjfet  out  from  the  Texel^  and  the 
galley  was  feparated  in  a^orm,  and  token  by  a  French  privateer, 
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end  iciien  again  by  a  Dutch  privatiery  and  paid  SoL  fthige.  Ar4 
it  was  ruled  per  Holt  Ch.  j .  that  the  voyage  ought  to  be  aceord- 
ing  to  the  ufage^  and  that  their  going  to  the  Eib^  tho'  in  fa£l  out  of 
the  way,  tvas  no  deviation ;  for  till  after  the  year  1 703,  there  was 
no  convoy  for  ihips  direflly  from  Bremen  to  London.  And  the 
plaintiff  had  a  verdict.  2  Salk.  445.  February  14, 1704.  coram 
holt  Ch.  J.  at  NifiPrius.  Bond  v.  Gonfale$. 

25.  If  an  infurance  be  made  en  ajbip  generally,  and  the  name 
of  the  [b'lp  is  expreffed  according  to  the  laid  policy  of  afiurafice 
made  upon  the  very  keel  of  the  (hip  of  fueb  a  burthen^  this  af- 
furance  does  not  extend  to  the  goods  laden  in  the  fame,  when 
the  flup  is  only  named^  and  no  goods  at  all.  Mai.  Lex  Mere'. 
I  id. 

26.  An  afTurance  made  upon  1000  hides  laden  in  fuch  a  /hip^ 
from  fuch  a  place  to  fuch  a  place,  is  good,  without  naming  the 
feveral  forts  of  hides  laden  therein ;  for,  in  all  policies  of  af- 
furances  the  words  run  generally  upon  the  principal  wares ^  and  all 
other  commodities  or  goods  laden  or  to  be  laden  by  fuch  a  man^  for 
the  account  of  him  or  any  other ;  and  fo  this  (general)  includes  all 
particular  things,  which  when  aiTurance  is  made  upon  them  are 
named  and  fpecihcd.     Mai.  Lex  Merc.  1 16. 

C  4^  3      ^7.  When  aflurances  are  made  upon  goods  laden  or  fo  be 

laden,  tho'  it  be  uncertain  what  things*  war  h  .V.-/^-;; ;  the  fame 

affurance  mufl  needs  be  of  vrl'dity;  for  the  woids  goods  and 

v: archil ndi/fs J  comprehend  all  hnctrtain  tilings  vendible.     And 

if  it  were  fome  particular  thing,  it  is  always  exprif.d.    MaK  l-cx 

Merc.  116. 

^  when  2g^  ^jj  aiTurance  made  upon  any  particular  goodr  mijf;  be  do- 

nade'upon   clared  by  ih^  particular  mark  of  the  goods  belonging  tr  fucK  an 

c9miDodirie«  owner,  or  any  other  \  and  if  there  be  more  of  the  laid  rc^rk,  the 

^  8«>«*»      number  thereof  is  added :  and  if  the  number  were  alike,  the 

lilme^'or     '^^^g^t  may  diftingutlh  the  fame ;  whereby  the  one  fack  being 

not  naming  thrown  over-board  for  the  fafe  guard  of  the  (hip  and  goods,  may 

tht  /ium6er,  jjc  caft  iuto  sT  contribution  }  or  being  taken  by  pyrates,  the  at* 

mea/ureMt  f^^^s  are  to  pay  for  it.     Mai.  Lex  Merc.  1 16. 

c?.  r 'fling 

the  mark  of  dl  goods  laden*  or  to  be  ladcnt  at  aforefaid.    Mai.  Lo  Mere,  it 6. 

s.  P.  Gen.  29.  If  one  azures  goods  but  no  goods  are  laden y  it  feems  the  af- 
Tradc  71.  '^^^^  ^1  ^^^^  aiTurance  is  not  liable  to  bear  the  adventure.  See 
cites  MoU   Mai.  Lex  Merc.  1 18. 

loy  243.—  jo.  But  {{part  of  the  goods  were  laden^  then- the  afliirors  arc 
this  wm"^  liable  for  fo  much  as  that  part  of  the  goods  did  coft  at  amount 
JmM  a  rea.  unto :  albeit  that  in  this,  cuftom  is  to  be  preferred  above  Taw  ^  for 
fooaMe  cuf-  the  Civil  law  (if  there  be  many  affurors  in  a  Ihip  upon  the  goods 
1^"'  "  J*'  laden  therein)  makcth  all  the  aflurors  liable  pro  rata,  as  they  have 
between  the  afiured  according  to  the  faid  part  of  goods  laden,  if  a  lofs  do 
ajurer  and  happen  }  or  (if  ihcrc  be  caulc)  to  reftore  the  premium,  or  fa- 
Uk"  hft'  rt-  ^^T  ^'  affurance  in  part.  But  the  ctificm  ofaffuranees  doth  imptfe  th$ 
turn  th; ir  Iffs  Upon  thofe  a£'urors  which  £dfirfl  underwrite,  and  the  later  under* 
premmm     writcrs  of  the  aflurors  do  not  bear  any  part  of  the  lo£i>  but  muft 

mike 
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make  Ttftitution  df  iht  ptemium,  and  referve  only  one  half  upo»  (^c«p^  'oI. 
the  lool.  <»r  lOft.  for  their  underu'riting  in  the  policy  of  af*  [^^fchbiM) 
furance^  as  Is  obfervcd.  The  civilians  therefore  have  noted,  that  if  there.be 
in  affurancts  tbi  tuftonu  of^theJeaJaivs^  andufe  anwngfi  merchants  "<>  i«^>» 
is  ciif/ly  to  h  regarded  aiid  obfervcd.    Mai.  Lex  Merc,  i  i8.         "^^^^  'J* 

the  foods 
amount  not  to  rtich  them ;  nor  in  fuch  cafe  are  the  fiH^  fubfcrihen  at  any  dlfad vantage ;  for  they 
keep  (heir  premium  if  the  po<ls  come  horn*  fafe  when  chf  after-fubfcrihers  return  (heirs ;  and  i« 
truth  thofe  to  whom.  Mic  value  witi  not  reach,  are  never  obliged.  And  tho*  fome  may  prpve  in- 
iislveoi*  .yet  in  aiTurances  each  engages  only  for  h>s  own  fum»  and  to  make  good  the  lofs  of  goods  To 
far  a:k  d>e  fum  he  fubfcribcd  amounts  to,  but  not  /«  Jif«i^  fo9</  ibi  infofvency  ^lhert\  and  thenft 
risver  was  a  cuUom  better  [)rc>v*d  ;  for  xirejuhfcriht  'ico7.  each^  amd  the  ^todt  ate  9 50/.  tbt  UJt 
Jtiands  Ml  hmf  tuft.  And  the  whoie  Court  held  the  cuftom  rea(iM»M«s  and  judgment  fcr  the  de* 
fendall^   Show.  13$.  Mich,  i  W  4?  M.  The  African  Company  t.  BqII. 

If  no  goodi  camt  bQWtf^  the  in/uier  hat  all  bis  frem'fum  rfturti'di  vi&  (o  it  if  for  hit  advantage  to 
have  this  cuttom  pret'erved.  Ani  thefe  kind  of  infurances  are  made  upon  acc^mmU,  when  a  mer* 
chant  does  not  know  whether  liis  factor  will  fend  home  any  goods*  or  now  much.  Arg.  f<|ys  tlHV 
was  prov'd.     Show.  134.  Mich.  1  W.  &  M.  in  the  Cafo  of  the  A£rica|i  Company  v.  Bull* 

3 1 .  In  like  mannerj  if  ^/hip  bound /or  a  certain  poftt^  being  at 
{ea,  be  driven  back  to  the  fame  from  xvhence  it  departed^  anahj' 
tempcil  be  eaft  awayf  the  aflurors  are  to  anfNver  the  damage  of 
the  goods  laden  thereini  for  fo  much  as  they  did  afliirei  as  ihcy* 
do  in  other  cafualties.     Lex  Merc*  1 1 8* 

32.  A  iliip  is  infured^r  more  tbanjbp  is  nvortb^  the  money  may . 
be  recovered  on  any  lofs  happening,  where  the  poUcy  of  tlU 
furance  is  well  madej  and  it  is  declared,  therein  that  the  owner 
did  value  bis  Jhip  in  fuch  a  fut^ :  and  where  a  merchant  valued 
one  barrel  ofjaffron  at  1000/.  having  privately  ^/y&  much  in  gold 
in  the  fame f  the  gold  was  taken,  but  the  faftron  was  delivered  \ 
here  the  aflurers  were  obliged  to  pay  for  the  gold-  The  like  is 
to  be  done  for  pearls,  or  odier  things  fo  valued.  Gen.  Treat,  of 
Trade  74. 

33.  A  poUcy   of  affurance  ^^s  4rawi|  fr^m  Archangel  to  s.  C.  cited 
Leghqrn^  ^nd  aflfumpfit  being  brought  npon  it,  the  defendant  2^allt.445. 
iaid,  thzt  %hn  agreement  before  the fubfcription  was,  that  the  adven^  j^That^it* 
turejbqi4ld  begin  but  from  the  Downs  ^  but  this  agreefkient  was  not  r  410  S 
put  into  writing.   1  his  being  hut  a  mere  parol  agreement,  may  be  ^ras  ^id 
aJtered  or  difcharged  \\s  agreement  by  parol ;  b^t  without  it  be  that  therpa. 
put  in  writing,  itfhall  be  taken  that  the'poUcffpeaks  the  minds  of  tke  ^  *^o'id 
parties ;  for  policies  are  flings  well  knpwHf  and  go  as  far  as  ^"H^  tl^ 
trade  gpes  \  and  to  fuffer  them  to  be  defeated  by  agreements  siting 
not  appearing,  is  to  leflcn  their  creditj,  and  to  make  them  of  no  C'^***^*'  *'  . 
val^e,  which  yet  arc  countenanced  by  two  feveral  a&s  of  par-  abie^tT^thf 
Ixament,    That  the  party  may  as  well  fay,  he  is  to  have  ten  Cafe  i^  ' 
cuineas  premium,  tho'  the  policy  fays  biCt  three,  as  to  fay  he  ^^'  ^^ 
mfur^d  but  from  fuch  a  placej^  'viz.   the  Downs,  when  the    ^ 
policy  fays   it   was  from  ArchangeL     Pemberfon  faid,   that 

policies  were  facred  things^  and  that  a  merchant  flioidd  no 
more  be  allowed  to  go  f^om  what  he  had  fubfcribed  in  tliem, 
than  he  that  fubfcribce  a  bill  of  exchange  payable  at  fucK 
%•  day,  {hall  be  alloyred  tp  go  from  it^  and  fay  it  was  agreed  .^^ 

to  be  upon  a  condition  &c.  when  it  may  be  that  me  bill  had  been 

K  k  4  negotiated; 
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negotiated ;  for  though  neither  of  them  are  fpecialties,  yet  thrf 
are  of  great  credit,  and  very  much  for  the  fupport,  convenicncy,. 
and  advantage  of  trade.    Skin.  54,  55.  Trin.  34  Car.  a.  B*  R* 
Kaines  v.  Sir  Robert  Knightly. 

34.  A,  being  at  the  Weft-Indies,  fent  a  Irttir  f9  B.  U  htfyrt 
goods  on  the  Mary^alley  of  St.  Chriftophcr's,  Captain  A.  HiU^ 
commander^  at  London.  J?,  carried  the  letters  to  Stuihs  who  writ 
policies,  and  he,  ^y  mi/lake^  made  the  ajfuranee  on  the  Marj^  Cap» 
tain  Hajlewood  commander  bfc.  This  policy  thus  made,  was  fuib- 
fcribed  by  the  defendant.  The  Mary^galley  was  loft,  and  then 
Stubbs  applied  to  the  infurers  to  confent  to  alter  the  policy  ^  to  which 
they  agreed,  and  the  miftake  was  mended.  It  was  objefted  at 
the  trial,  that  the  Mary  was  a  ftouter  ftiip  than  the  Mary^galley, 
and  that  the  infurers  ought  to  have  an  increafe  of  premium  for 
the  alteration ;  but  it  was  held  by  Holt  Ch.  J.  that  the  a^oa 
well  lay,  and  that  the  miftake  might  be  fet  right,  and  that 
Stubbs  was  a  good  witnefs.  2  Salk.  444,  445.  December  3^ 
1703,  coram  Holt  Ch.  J.  at  Nifi  Prius.  Bates  ▼•  Grabhaaiy 
&  al. 

35.  If  a  fliip  was  laden  at  Aleppo^and  comes  to  Meffina  tbatjbe 
may  he  infured^  the  adventure  is  to  begin  from  MeJJtna ;  but  then  it 
muft  be  fo  exprefTed,  nay  it  need  not  be  exprefled  that  (he  was 
laden  at  Aleppo  (though  the  opinion  of  fome  merchants  was  fo)^' 
as  Pemberton  Ch.  J.  laid  \  but  if  the  infurance  was  of  goods  laden 
at  Aleppo^  and  they  mere  indeed  laden  at  Mefftna^  it  might  make  a 
difference.  Skin.  54.  Trin.  34  Car.  2.  In  Cafe  of  Kames  v.  Sir 
Robert  Knightly,  fays  this  was  allowed. 

36.  If  the  policy  of  aiTurance  run  until  thefhipfball  have  ended 
and  be  difcharged  of  her  voyage^  arrival  at  the  port  to  which  (he 
is  bound  is  not  a  difcharge  until  (he  is  unladed ;  per  tot.  Cur. 
upon  a  demurrer.  Skin.  243.  Mich.  1  Jac.  2.  B.  R.  Anon. 

B.  Ktvtng  37.  In  indebitatus  ajfumpfit  by  B.for  5/.  received  to  the  ptain^ 
^  d  dFa  ^^^^  ^'  ^"^  "*^"  affumpfit  pleaded,  the  cafe  was,  that  A.  took 
merchant  ^  policy  of  infurance  upon  account  for  5  /.  premium  in  the  name  of 
ibip>  and  B.  and  A.  paid  the  faid  premium  to  7.  S.  and  A.  had  no  goods  then 
Ijjj*'^'/*  *  on  boardj  and  fo  the  policy  was  void,  and  fo  the  money  to  bere* 
as  being  an  turned  by  the  cuftom  of  merchants.  It  was  infifted  that  the  ac« 
owner,  'm  tion  ought  to  have  been  in  A.'s  name  \  for  the  money  was  his,  and 
A^^b^^er**  *^  ^^  poUcy  had  been  good,  it  would  have  been  to  his  advantage, 
ter  to  get"  ^"d  it  could  no  ways  be  faid  to  be  received  to  B.*8  ufe,  it  never 
»oci.  in.  being  his  money.  Belid^s  here  may  be  a  greatyravrf  upon  all  in- 
kt7*  A  "•  ^^^^^^  i"  this,  that  an  infurance  may  he  made  in  another^s  name^  and 
furancc  was  ?/<?  /<^  happen^  then  the  infurerfhall  pay^  for  that  fome  cefly  que  tru^ 
madt  in  the  had  goods  on  hoard;  [but}  if  the  fl)ip  arrives^  then  the  nominal 
n»mt  1/  ^.  irufltefhall  bring  an  indebitatus  ajfumpftt  for  the prennum^  eu  having 
\j  B^t  di.  ^ g^as  on  board.  To  all  which  Holt  Ch.  J.  anfwered,  that  the 
wGtM^  the  policy  being  in  B.'s  name;  the  premium  was  paid  in  hit  name  and 
5^'and  V  ^^  ^^^  money,  and  he  muft  bring  the  aflion  upon  a  lofs,  and  fo 
s!>  ktuntK,  upon  avoidance  of  the  policy  to  recover  back  the  premium  ; 
%  maihimg  a|Ml  as  U>  thc  inconvcniencics,  it  woul4  be  the  famCj  whof«€ver 
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^ras  to  bring  the  adion,  and  therefore  the  infurert  ought  with  ^*-  JnA« 
caution  to  look  to  thai  beforehand.  Show:  156.  Pafch-  2  W.  &  M.  T^KJ^ 
artm  v.  SitwelJ.  ioft,  mnd  1. 

the  captain 
«^  «%My.  M.  the  tJmiti^MtHx  of  B.  imw  J.  S.  tfWT.  S»  n»titt  of  the  i^t  and  the  tn/r^  amj 
.-effuirtd  paymtMt  t$  ber  MtAr.  But  A.  under  «  preCeace  chat  B.  wm  inicbccfi  to  himf  procuhei  the 
lofuren  to  give  him  credit  tor  the  Aim  in  an  account  which  they  afcerwardt  made  up  vi^irh  him,  and 
then  the  balance  of  that  account  was  carried  into  a  new  account,  and  this  r<*GOQd  aicount  was  after* 
ipardfl  feiticd  between  tkem.  Upon  a  bill  by  M.  ta  be  relicTcd,  it  was  decreed  that  the  infurcrs  paf 
lier  the  money*  «nd  A.  to  pay  thecoftt  of  fuit,  dedu^ktog  thereout  the  charsca  he  had  been  ac  m  ob« 
teiaing  tlie  policy.   Bam.  Chan.  Rep.  319.  Mich.  i74*.  Fcil  v.  Lutwidfc. 

38.  Where  a  policy  of  infurancc  is  ngatnfi'rejtraint  of  princes^ 
tfiat  extends  not  where  the  infurcd  (hall  navigate  agahijf  the  laws 
ef  countries  J  or  wheiv  there  (hall  be  a  frifure  for  *  not  paying  of 
cttftom^  or  the  like.    Per  Hutchins  Com.  2  Vern.  176.  pi.  158. 
Mich.  i6yo.  Anon. 

39.  If  a  fliip  be  infured  under  captain  J.  S.  the  part-owners 
may  change  the  captain  without  notice  to  tnfurers*  Qu»re  tamen  \ 
for  it  might  be  the  confidence  and  knowledge  of  the  captain 
might  be  an  encouragement  to  the  infiirers.  Per  Holt. 
12  Mod.  325.  Anon. 

*  4e.  If  after  a  policy  of  infurance  a  damage  happens ^  and  after* 
wards f  in  the  fame  voyage  a  deviation^  yet  the  aflured  (hall  reco-      , 
▼er  for  what  happened  before  the  deviation  \  for  the  policy  is  dij^ 
charged  from  the  time  of  the  deviation  only.     2  Salk.  444.  HilL 
'  I  Ann.  B.  R.  Green  v.  Young. 

41.  hjbip  infured  was  in  her  voj^gtfeized  by  the  government^ 
and  turned  into  afirtfhip  \  the  queflion  was,  whether  the  infurers 
were  liable.  Holt  Ch.  J.  thoiight  it  was  within  the  word  de- 
tention, but  the  caufe  was  referred.  2  Salk.  444.  Hill,  i  Ann. 
B.  R.  Anon. 

42.  On  a  policy  of  infurance  oh  goods  by  agreement  valued  at 
600  /.  and  the  infured  not  to  be  obliged  to  prove  any  interefl.  Ld. 
Chancellor  ordered  the  defendant  to  difcover  what  goods  he  put 
on  board  ;  for  although  the  defendant  ofered  to  renounce  all  interefl 
to  the  infurers  i  yet  referred  it  to  a  mailer  to  examine  the  value 
of  the  goods  faved,  and  to  dedu£l  it  out  of  the  value  or  fum  of 
600 1.  at  which  the  goods  were  valued  by  the  agreement.  2  Vern* 
716.  Mich.  1716.  in  Cane.  Lc  Pypre  v.  Farr. 

43.  In  the  Cafe  of  an  infurance,  lojl  or  not'  lofi^  in  the  year 
1583,  there  was  a  rich^i^,  called  the  St.  Peter,  coming  from 
the  £aft-[ndies  for  Lifbon,  miffing  a  long  time^  and  infurance 
was  made  upon  her  at  Antwerp  and  other  places,  at  30  per 
cent.    Within  three  years  after  there  arrived  at  Liibon  zfmaller 

fbipy  very  richly  laden,  which  was  made  out  of  the  o'herfoip  that 
was  caft  on  fhore  in  a  certain  iiland  abroad  \  and  thereupon  cli- 
vers controverfies  did  arife  between  the  owners  of  the  foods 
and  the  affurers,  as  alfo  the  mafter  and  marinen.  At  laft  it 
was  adjudged  by  the  fea  laws,  that  the  mafter  and  maiiners 
ihould  have  one  third  part,  and  the  affurcrs  (liculd  come  in  for 
fo  much  pro  rata  as  they  had  aflured,  all  charges  dcdu6led,  and 
the  (hip  to  be  the  owners  of  the  former  ihl^ ;  with  (h^  like 
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confiderations  as  afdrefaid,    Gen.  Treat,  of  Trade  yi.  eites  Le^* 
Merc.  1 06,  108.  Moll.  241. 

44.  A  London  merchant  caufed  a  (hip  at  Calais  to  be  freight* 
cd  for  Lisbon,  and  to  return  back  again  to  Calais  or  London  ^ 
and  the  fhip  going  to  Liibon  was  there  laden  with  fugar,  pepper^* 
and  other  commodities,  to  come  for  London;  whereupon  the 
merchant  caufed  6000  French  crowns  to  be  infured  on  her  at 
Roan ;  and  it  happened  that  the  (hip  was  cafl  away  upon  the 
coaft  of  Fr^ce  in  coming  homewards,  and  all  the  goods  were 
loft ;  and  intimation  of  this  was  made  to  the  aflurers,  and  all 
the  proof  concerning  the  lading  of  the  faid  ihip  was  fcnt  to  thoi 
commiffioners  of  aOurances  at  Roan :  but  upon  examining  the 
bills  of  lading,  which  declared  truly  the  quality  and  quantity  of 
the  goods,  the  merchant's  hStor  at  Lifbon  (confiderin^  it  was  9* 
dangerous  time  of  war,  and  the  merchant  living  in  London) 
left  tk€  plctce  of  tbejbip^j  difcbarge  in  blanks  ancl  by  letters  over 

C  4^2  J  land  gave  him  notice  of  it,  which  was  made^  apparent;  here 
after  the  examination  of  the  fea-laws  and  cuftoms,  and  confult-» 
iiig  experienced  merchants,  it  was  fentenad  that  the  infurers 
Jhould  be  cleared,  and  make  only  a  refliiulion  ufihe  mcnej  recaved 
by  them  for  their  premium^  out  of  which  they  abated  i  o  s.  for 
every  lool.  for  their  fu^fcribing  to  the  policy  of  infurance^ 
Gen.  Treat,  of  Trade  72.  73.  cites  Lex  Mercat,  ;  X2,  The  Caie 
of  Gerard  Malynes  merchant. 

45.  The  afluror  is  to  have  his  premium  or  £Jary  upon  a  conr 
ditional  aiTurance  ;  for  there  is  no  conditional  afuranee  ma^e^  but 
ivith  exception  of  fime  adventures  riot  to  be  borne  by  the  aflurorj; 
which  are  not  comprifed  in  the  policy  of  affiance.  Mai.  Ifix 
Here.  1 16.  117. 

46.  An  aflurance  made  is  to  be  underjlood  always  of  the  firfl 
voyage^  unlefs  there  were  a  declaration  of  a  fecotid  voyage  in  the 
policy  of  aiTurance :  and  therefore  aifurors  6ught  to  be  careful 
how  they  caufe  other  men  to  aflure  for  them  in  remote  pUceSji 
not  to  make  them  liable  to  two  voyages  for  one  aflurance,  noi 
to  be  fubjetSl  to  a  fecond  voyage  when  the  firft  is  performed* 
Mai.  L^  Merc.  117. 

'  47.  If  a  merchant  freights  a  fhip  with  wool  &c.  which  occa? 
(ions  'K forfeiture  of  a  fhip  and  lading^hting  contrary  to  law ;  or  if 
hp  lades  contraband  goods  knowinglv,  and  afterwards  infure^ 
the  fame,  if  they  are  feifed  by  the  King's  officers,  the  infurers 
are  not  compellable  to  bear  tne  lofs ;  tho'  where  d,nj  goodr  ipz 
fured  are  not  contraband  at  the  time  of  lading  and  infurance^ 
but  become  fuch  by  fome  poilerior  zGt  or  declaration,  if  they 
are  then  feifed,  the  infurers  are  an(wera)>Ier  Gen.  Treat,  of 
Com.  76. 

48.  A  merchant  infured  his  goods  to  a  port  abroad,  and  there 
to  be  landed ;  xhtfaSor^  after  arrival  of  the  ^\x^y  fells  the  cargo 
aboard  without  ever  unlading  the  fhip ;  and  the  buyer  of  the  goods 
contraBs  for  the  freight  of  them^^  fotne  other  port,  but  brfore  the 
fhifr  breaks  ground^jbe  is  by  fome  accident  deftroyed\  in  this  ^aSc 
the  aflured  and  buyer  are  left  without  remedy ;  for  the  prcv 
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pMf  of  ^  fnerchandi^e  being  changed,  and  freight  contnAed 
de  novQj  the  fame  doth  amount  to  as  much  as  if  the  goods  bad' 
hen  landed.  By  the  laws  of  Antwerp,  the  adventure  is  to  be 
borne  by  the  infurers  15  days  after  the  fliip's  arrival  in  port. 
Gtn.  Treat,  of  Trade  76.  77.  cites  Molloy  243. 

49.  If  a  man  in  a  foreign  country  infures  a  fliipyrofw  any  place 
there  io  London^  and  the  ihip  is  loft,  the  aflurer,  if  he  comes 
into  Englandi  (hall  anfwer  by  Our  law  here  j  for  the  promife  is 
tranjitory^  and  not  fixed  to  the  place  where  made :  and  fo  it  was 
refolredi  where  a  perfon  abroad,  in  confiderationr  of  10 1*  had  in- 
furedi  that  if  the  Englifli  merchant's  ihip  did  not  come  fafe  to 
London,  he  would  pay  100 1.  Afterwards  the  ihip  was  robbed  on 
xht  fea ;  and  in  an  action  brought  for  the  100 1.  the  merchant  liad 
judgment,  tht>'  the  fubfcription  was  out  of  the  realm.  Gen. 
Trcaw  of  Trade  78.  cites  37  H.  8-  Mich.  31  Eliz. 

'5  o,  wTiere  goods  are  redeemed  from  a  pirate^  all  the  infurers  muft 
pay  contrihution^  becaufe  the  redemption  is  made  for  the  fafety  of 
all ;  fo  it  is  nvhere  goods  are  wet,  or  receive  damage  by  any  other 
accident :  and  by  the  marine  laws,  if  it  be  abfofutely  neceflary  to 
lighten  a  (hip  for  her  eafy  enjEfance  into  haibour,  or  a  channel, 
two  parts  of  the  lofs  (hall  £sill  upon  the  gtxnls,  and  the  third  part 
upon  the  (hip,  except  the  (hip  is^of  greater  value  than  the  lading, 
and  the  charge  [or  burden]  of  the  goods  be  not  the  caufe  of 
her  inability  to  enter,  but  fome  bad  quality  proceeding  from 
the  (hip  itfelf ;  or  it  is  otherwife  proyided,  mat  the  goods  (hall 
be  fully  delivered  at  the  port  appointed  for  them.  Gen. 
Treat,  of  Trade  80.  81.  cites  Lex  Mercat.  109. 

51.  In  order  to  the  receiving  and  recovering  of  money  In* 
fured,  upon  policies  of  infurance ;  when  the  perfons  ininred 
have  received  advice  of  the  lofs  of  the  (hip  or  goods,  they  are 
to  make  application  to  the  infurers,  ^nd  produce  their  vouchers^ 
nuitneffes^  or  evidences^  concerning  tbefaid  lofsj  declaring  the  man- 
ner and  place,  the  caufe,  with  ail  ctrcumftances  thereof,  and  all  [  413  3 
fuch  proof  as  by  letters  and  other  means  they  can  attain  unto ; 

with  which  if  the  infurers  are  fadsfied,  they  will  pay  the 
money  without  any  fcruple,  deducing  the  premium ;  nor  can 
they  make  any  obje£^ion  to  it,  unlefs  they  have  fome  reafona- 
ble  ground  to  found  it  upon,  as  contrary  intelligence  &c.  in 
which  cafe  the  parties,  who  have  infured  the  fums,  muft  wait 
a  convenient  time,  according  to  the  diftance  of  the  place  where 
the  (hip  is  affirmed  to  be  loft,  'till  more  certain  advice  can  be 
obtained  by  the  infurers  about  it  -,  or  if  nothing  can  be  heard' 
ofthejhip  in  any  reafonahle  time,  then  the  infurers  are  obliged 
forthwith  to  pay  the  money.  But  if  after  thzt,  it  (hould 
happen  that  the  Jbip  /hould  arrive  fafe,  the  infurers  in  fuch 
cafe  (hall  have  the  money  returned  them.  Gen.  Treat,  of 
Trade  78,  79- 

52.  And  when  it  happens  that  fome  part  only  of  the  goods  aro 
hjly  as  in  the  cafe  of  ejeBions  in  afcrm^  or  other  fuch  accidents } 

ten  the  infurers  male  an  average  of  it^  and  each  man  pay  fo 
4         '  much 
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much  per  cent,  m  proportion  to  the  fum  for  which  hcfbbfcrib* 
ed.     Gen.  Treat,  of  Trade  78,  79. 

53.  If  one  Merchant  bath  infured  the  greated  part  nf  die  ad-» 
venture  of  a.fhip,  and  advici  i$  received  ^a  bfs^  but  nuith  hope  of 
recover  J  of  any  part  thereof  1  whereby  he  would  have  the  afliftancc 
of  the  infurerst  he  has  apriviUdge  of  making  a  renunciation  of  the 
lading  to  the  affurers^  and  to  come  in  himfelf  in  the  nature  rfean 
infitrer  for  Jo  much  as  fhall  appear  he  hath  borne  the  adventure  of 
beyond  his  part  of  tht  value  infured :  and  if  the  merchant  do  not 
renounce,  yet  there  is  a  power  given  in  the  policy  of  jnfurancct 
for  him  to  travel  and  endeavour  a  recovery  of  the  adventure, 
after  a  misfortune  hath  happened,  to  which  the  afTurert  are  to 
contribute,  the  fame  being  a  trouble  for  the  eafe  of  them  v  and 
they  may  appoint  their  fervants  or  other  perfons  to  join  therein* 
Gen.  Treat-  of  Trade  79,  80.  cites  Lex  Mercat.  115. 

54.  A  general  indebitatus  nffumpfit  will  lie  by  an  infurer  of  a 
(hip  for  the  premium  for  which  he  infured,  tho'  the  confidera.- 
tion  of  fuch  infurance  (viz.  tlie  hazard  of  lofs)  is  but  a  con- 
tipgcncy.  Per  Cur.  Carth.  338.  in  Cafe  of  Jackfon  v.  Colegrave. 

s'c^^d^  55.  Inaftion  upon  the  Cafe  upon  a  policy  of  aflurance  plain- 
there  it  is  tlfi'  declared  upon  a  writi/tg^  but  did  not  fay  in  curia  prolat.  It 
U\A  by  was  urg'd  for  the  defendant,  that  asius  cale  is  he  cannot  plead 
Th*'***t* «  non-affumpfity  but  a  fpecial  plea  grounded  on  the  fame  writings 
n<it\fuaif  of  whirhhe  had  no  counterpart,  nor  is  it  entered  in  the  office 
ftgifter  the  of  afTurance,  and  (ince  the  plaintiff  declared  upon  it,  he  moved 
^^h'"tbe  *^'^^"  order  to  get  a  view  of  it.  All  the  Court  agreed,  that  if 
irhig  an  plaintiff  would  flrike  out  of  his  declaration  the  words  (per  fcrip- 
maionoHtbe  tum),  thc  perpetual  imparlance  (which  had  been  granted)  (hould 
"*/''  ^"bfM  ^  difcharged.  And  at  length  the  plaintiff. agreed  to  give  oyer. 
Th^fiit  L.  Sid.  386.  Mich.  20  Car.  2.  B.  R.  Suifler  v.  OdcU 

Jkn    tbg 

tiJiMtn,  which  ii  the  more  dilatory. 


56.  II  Geo,  I.  cap.  30. y!  43.  ena£bs.  That  on  alt  aBions  tf 
debt  againft  either^  oj  thc  corporations  called  the  Royal-Exchange 
Affurance  and  the  London  Ailurance,  upon  any  policies  under  the 
common  fe  d  f or  the  affuring  of  any  jhip  or  merchandizes  at  fea^  or 
going  to  feay  it  /ball  be  lawful  for  the  f aid  corporations  to  plea  gene- 
rally,/A<i/  they  oive  nothing  to  the  plaintiff ;  and  in  all  anions  of 
covenant  againjl  cipher  ofthefaid  corporations  upon  any  policy  under 
the  common  fcal  for  affuring  anyfbip  or  merchandizes  at  fea^  or 
going  tofea^  itfholl  he  lawful  for  each  of  the.  corporations  to  plead 
generally^  that  they  have  not  broke  the  covenant  in  Juch  policy  con-' 
tained\  and  if  thereupon  iffue  be  joined^  it  jhall  be  lawful  for  the 
jury  to  give  fuch  part  only  of  the  fum  demanded^  if  it  be  an  aBion 
of  debt  J  orfo  much  isi  damage^  if  it  be  an  a^iTnjf  covenant,  as  it 
Jhall  appear  upon  the  evidence  that  the  plaintiff  ought  in  jtifiice 
to  have* 
r  4T4  3  S.  44.  When  any  veffel  or  merchandizes  fhall  be  infured,  a  policy 
duly  ft amfd Jhall  be  iffued  or  ifiade  out  within  three  days  atfartbefti 

dnd 


IPoiic?  Of  f nominee,  &c. 

w 

§ndthi  infurertiegUBing  to  make  outfuch  poUey  fiail forfeit  loo/. 
to  he  recovered  and  divided  as  other  penalties  may  be  by  the  laws  r^- 
iaiittg  to  tbefiamp  duties  \  and  ail  promijfory  notes  for  affiirunces  of 
Jhips  or  merciandizes  at/ea^  or  going  tofea^  are  declared  to  be  void* 

[For  more  of  ^oliZP  of  aCTurante  in  gcmtral,  fee  $^lei 
aad  iU^ilUCC€C''(S)  pi.  7.  and  other  proper  Titles.] 
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Poor. 


(A)  Slatutes. 

1.  43  EH%.  eap.  2.    TfJS  it  enaiiid  by  the  authority  of  this  prefent  •  The  Jof« 

yi  I.  -^  parliament y   that  the    churchwardens    of  Jj^*«   «|^ 

•  every  parijh^  and  ffour^  three^  or  two  ty/z^a/z/Ztf /  i|  hou/bcldcrs  ihV^gJnei^ 
there  J  as  /hall  be  thought  meet,  having  refpecl  to  the  proportion  and  words  of 
greatficfs  of  the  fame  pari/h  and  parijheSf  to  be  nominated  yearly  in  ^^  ftatute, 
lEaJfer  week^  or  within  one  month  after  Eafler^  unSer  the  hand  and  i,r  n^mT' 
'  feed  of  two  or  more  Jujiices  of  the  Peace  in  the  fame  county^  whereof  ovvfcera  ia 
•ne  to  be  of  the  quorum,  dwelling  in  or  near  the  fame  parijh  or  di-  »**  pa"^wi 
vt/ion  wher€  the  fame  parifb  doth  lie^fhall  be  called  overfeers  of  the  Court 


was 


poor  of  the  fame  parijh  :  and  they,  or  the  greater  Part  of  them  y  Jhall  of  opinion 
take  order  from  time  to  time,  by  and  with  the  confent  of  two  or  more  ^^*J^*J  "*"* 
fuch  Jufices  of'Peace^  as  is  aforefaid^  for  Jetting  to  work  the  chil-  vreli  to  ««- 
dren  of  all  fuch  whofe  parents  Jhall  not  by  the  faid  churchwurdens  tra-paro, 
mnd  overjurs,  or  the  greater  part  of  them,  be  thought  able  to  keep  and  ^^J"^^^^^ 
maintain  their  ehildren ';  and  alfo  for  Jetting  to  work  all  fuchperjons,  riihc«ln  gel 
married  or  unmarried^  having  no  means  to  maintain  them,  and  uje  raU  and  that 
no  ordinary  and  daily  trade  of  life  to  get  their  living  by  :  and  aLo  to  ^^  f"^*«- 
raije  weekly,  or  otherwfe,  (by  taxation  of  every  inhabitant,  parjon,  ftailconuul 
Hficary  and  other,  and  of  every  occupier  of  lands ^  houjes^  tithas  im^  ihc  geoeiai 
propriate,  propriations  of  tithes,  coaUmines  or  Jaleable  widerwoods  in  T*'***   ** 
the  Jaid  parijh,  in  Juch  competent  Jum  andjums  of  money  as  they  Jhall  pa^j  ^^^ 
think  fa)  a  convenient  fock  of  flax,  hemp,  woolf  thread,  iron,  and  certainly  41 
9ther  ware  andfli^to  Jet  the  poor  on  work  :  and  alfo  competent  Jums  ^^  ^.7 
ff  money  for  and  to^uards  the  necejjary  relief  of  the  lame,  impotent^  beconrtmei 
9ld,  blindf  and  Juch  other  among  them,  being  poor,  and  not  able  to  »  exieod  t« 
work,  and  alfo  for  the  putting  out  of  Juch  children  to  be  apprentices,  ^^^^^.^1^*^ 
U  hi  gatiirid  out  of  the  fame  parifb^  according  tp  the  ability  of  the  \^  (^^hsr  pa« 

fomi 


4i4t  99n. 

v^^yAitn  Jame pmi/h  :  aad  t»  da  oMd  $xecuU  all  ^iiif  tbbt^^  at  vtittjmr  ^ 
vHthia'the  ^/Pv^^Z  ^Ftbefaidflocty  as  atierwj/i  ca$u§rning  thi  premlffu^  m$  iB 
ame  mif-    them  Jhati feem  convenient . 

chief,  and 

flull  be  fubjed  to  the  cdntrovl  of  the  Juftices  df  Pcaet.   Moft  of  tht  ftidb  i»  Bafiaiitf  m  c«B»* 
puochUlt  aiMl  fo  is  Chrilt-Cbarcb  in  Oxford,  but thqr ought  lo  natnciiii  their  owm  poor;  thei^ 
£>re  a  peremptory  maodaiinus  was  gran  ted  to  the  Juftioet  of  Peoce  tociioofe  oftrfeea  ia  the  town  of 
RufFord»  being  an  extra-parochial  place,  t  Mod.  39.  Palch.  7  Geo.   Tho  King  ▼.  the  Inhabitanif* 
•f  Ruflbrd. 

f  Upon  a  notion  to  fuaih  an  tndidbnent  agaioft  B.  bt  that  he*  with  four  otherst  being  ap- 
pointrd  orerieen  of  the  poor  of  fuch  a  parUh,  rcfofed  lo  take  upoa  him  that  ofllce  Ik.  it  was  ob. 
jeded  that  the  ftarute  direds  the  nomination  bqt  of  four,  three  or  two  with  the  charchwaidens. 
And  per  Parker  Ch.  J.  That  ii  Teiy  odd  [troej  tho*  ui  many  places  more  are  appotnied  than 
four ;  for  the  «d  lays  Inirv  three  or  two  ihali  be  nominated  of  the  inhabitants*  at  the  difcrctioB  of  the 
Juftices  (fcil.)  they  may  nominate  four*  three  or  two  (  it  is  not  a  limiution  of  the  Juftice«  power,  hot 
•t  is  in  the  very  authoritative  part  thereof.  Habere  more  tbawfimr  mrtmdded^  they  are  not  punifluUc 
P  -n  by  the  aft,  and  ihty  can  ke  •niy  added  m9  mfftmmtt,    Ptr  Powcilf  the  ^ucftioB  wiU  be 

L  4'  5  J  whedier  the  words  of  the  aft  will  be  any  more  than  direftory,  or  a  limilacion  of  their 
luthority.  In  moft  of  the  pariflies  about  London,  there  are  more  than  four,  wherefore  he  laid  »-e 
iieed  not  determine  this  point ;  but  the  iodiftment  was  quafli'd  for  another  £aulL  MS.  Cafes.  Trin. 
I  f  Ami.  B.  R.  Anon. 

\  It  was  mored  for  a  mandamus  to  }.  H.  and  ).  T.  Juftices  of  Peace  in  the  eoanty  of  DoifctJbe. 
to  nominate  two  fubftantial  hou(holders  to  be  orerfeers  of  the  poor  of  the  parilh  of  Chardftock  in  the 
county  of  Dorfet  upon  this  ftatute;  and  there  was  an  affidaTi^  that  at  a  meeting  of  the  parifli  after 
Eafter  lalt,  one  John  B.  and  Mar^  F.  were  elefted  overfeers,  and  at  ft  meeting  of  the  Juftices  chey 
approved  of  Mr.  B.  and  refufed  the  woman,  as  being  an  unfit  peHbn  to  fenre  as  oreifeer  \  and  ibc 
old  ofcrfecrs  refiifing  to  nominate  any  other,  the  Juftkes  approved  the  faid  B.  only.  Per  Powel,  a 
^g^mmm  hwtfhe  an  overfeer  of  the  poor4  and  iMre  can  be  no  coAom  in  aparifli  to  pot  her  in*  be- 
caufe  of  her  being  a  houfekcepcr ;  becaufe  this  is  an  oflker  created  by  aft  of  parliament.  Pec 
Tarker  Ch.  J.  the  nomination  is  to  be  by  the  Juftices,  and  it  feems  the  overfeers  are  to  cootinoe 
hut  one  year.  The  pariih  here  was  obftinate  in  not  having  another  inftead  of  the  tvoman*  and  ihe 
Juftices  uoohl  have  nominated  one  of  the  old  ones,  fince  they  were  fo  ftiflT;  but  (becmufe  the  Juftices 
bad  done  well  in  ivfuitng  the  woman}  he  direfted  that  they  (hould  apply  to  the  Juftices  to  have  another 
nominated ;  and  if  they  refufed*  then  to  apply  to  the  Court  for  a  mandamus  the  next  Tenn. 
MS.  Cafes.  Pafch.  10  Ann.  B.  R.  Anon. 

I  A  citizen  ^ftandTn  that  tinted  in  (Ar  eonntry  in  tbejnmmer^  was  tb^  nverfeer  of  the  poor  of  the 
nahfii :  the  Court  feem'd  to  difcountenance  fuch  choice  of  one  that  was  refident  there  only  for  fbme 

Srt  of  the  fommer,  and  was  aftoally  an  inhabitant  of  another  pariQi  in  Landon.     Carth*  161. 
ich.  2  W.  *  M.  B,  R.  The  King  v.  Moor. 

* 

S.  2.  Which  fmd  churchwardens  and  overfiers  fo  to  he  nomimated, 

or/ucb  of  them  asjball  not  he  let  byjicknefsj  or  other  juft  excufe  to  he 

allowed  hy  two  fuch  Jujl'wes  of  PeacCy  or  morcy  as  is  afirefaldy  Jbidt 

meet  together  at  the  feajli  once  every  months  in  the  church  ofthefoui 

parijhy  upon  the  Sunday  in  the  afternoon^  after  divine  JervicCy  there  t9 

confider  offome  good  courfo  to  he  taken,  and  offome  meet  order  to  he  jit 

.    dawn  in  the  premijfesy  (2)  andjhall  within  four  days  ^er  tho  end 

'  of  their  year y  and  after  other  overfeers  nomirtatedy  as  aforefaid^  make 

*  The  Juf.  and  yield  up  to  fuch  two  *  Ju/lices  of  Peace  as  is  ajirrfaid^  m  true 

^V  *f  -     and  perfeS  account  of  aUfumfof  money  hy  them  receiv*dy  or  rated  and 

tatii^i  this    ^J^^9  ^^'d  »«^  received,  and  alfo  offuchjtock  as  fhall  he  in  their 

accounts       bands y  or  in  the  hands  of  any  of  the  poor  to  worky  and  of  all  other 

*f^  w*     things  concerning  their  faid  office,  (3  )  and  fuch  fum  orfums  ofnmmj 

any  other.^  ^  fioU  he  in  tbkr  hondsy  andfliali  pay  and  deliver  over  to  the  faid 

IdS.  Cafes,   churchwardens  and  overfoers  newly  nominated  and  appointedy  ms 

^^^R  \  ^J^f^^^^  (4)  ^^P^  P^^^  ^^^  ^^^  ^^^  tf  ^hem  ahfenti/^  them/Uves 
b^^Cafe  of  ^^^hotst  iawfulcaufry  as  aforefaidy  from  fuch  monthly  meeting  fir  tie 
the  Queen  purprfe  afor^aidy  or  heing  ^negligent  in  their  aficcy  or  in  the  exeao^ 
v.  Turner    ^jp^  ^x^  orders  afirefaidf  being  made  hy  and  with  the  aJhaofth$ 


poor. 
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Jflid  yaftUrs  rfPe^ee^  ir  any  tw9  cftbem  before  mentionedt  ioforfat  ♦If tnorcrr 
fir  every  fuch  default  ofabfince  or  negligence  t  lo  /.  p"  vfdT'fof 

the  poor,  hf 
is  indiAable ;  and  if  he  relieves  the  poor  when  there  is  no  necellityt  it  if  a  mifdenicaaor.  MS. 
Cafca.  Pafch.  3  Ana.  B.  R.  Tawncy'sCafe. 

X  This  penalty  for  not  meeting  in  (he  churcki  flull  never  be  inilided  on  the  overfaers  of  the  poar 
sf  eitra-parochial  places,  becaufe  they  have  no  church  to  meet  in.  Per  Cur.  8  Mod.  40.  Pafch. 
9  Geo.  in  Cafe  of  the  King  v.  the  Za'habitauts  of  RufTord. 

If  any  of  thcfe  Dflkers  be  convicted  of  any  of  the  penalties  in  this  afk,  the  other  muft  levy  it 
MS.  Cafes.  Trio.  11  Anne  B.  R.  Anon. 

S.  3.  And  be  it  alfo  enaBedy  that  if  the  faid  Juflices  of  Peace  do  Sec  fl.) 
perceive^  that  the  inhabitants  of  anyparifl)  are  not  able  to  levy  among  j^jifalj^f^,,* 
themfelves  fujfflcientjisfnr  of  money  for  the  piirpofes  aforefaidy  then  the  of  A.  bavk 
faid  two  Jufitcesjoall  andtnay  taxy  rate  and  ajfefs^  as  aforefaidy  any  i^f't*  and  * 
other  of  other  parijhesy  or  out  of  anyparijh  within  the  hundred  where  )^"  ^e  parifli 
the  faid  par ijh  is,  topayfuchfum  am  f urns  of  money  to  the  church^  ©f  B.  and 
wardetu  and  overfeers  of  the  faid  poor  parifhfor  the  faid  purpofes,  as  '^''''  ^ensnti  ■ 
the  faid  Jufices  Jhall  think  fit  y  according  to  the  intent  of  this  law.  JJ^'/^e^'^ 
{7.)  And  if  the  faid  hundred  Jball  not  be  thought  to  the  faid  Juftice  not  able  t* 
iAle  and  fit  to  relieve  the  faid  feveral  parifhes  not  able  to  provide  W  ^  the 
finr  themfelvesy  as  af6refaid\  then  the  Juflices  of  Peace  at  their  gene-  ^^^^^^ 
ral  quarter  fejjions^  or  the  greater  nttmber  of  them,  Jhall  rate  and  the  land-  * 
eifftfsy  as  afarefaid^  any  other  of  other  parifbesy  or  out  of  any  parifh  lord's  inha- 
Vfithin  the  faid  county  for  the  purpofes  aforefaidy  as  in  their  difcretion  [    4165 
Jhall  feem  fit.  b*  ting  »n  «^ 

*  ^         -*  pariihofA. 

Ihall  be  no  difchaij^  to  them^  but  tbey  fi>att  fay  fw  thtlr  landt  and  tenements  which  they  have  in 
the  parilh  of  B,  2  Bulft.  351.  29  July,  8  Car.  Parifliionersof  St.  Peter  v.  PariQiioners  of  St.  Helena 
Sir  James  Mounta^e  Attorney  General  moved  to  ^uafli  an  order  of  two  Juftices  of  the  Peace  for  th^ 
county  of  the  city  of  Norwich  mads  upon  this  ihtute ;  his  exception  was,  that  it  does  not  appear 
that  the  pariibes  taied  are  within  the  hundred ;  ibr  it  is  only  faid  that  they  arc  within  the  county  tf 
the  cltj  of  Norwich  ;  and  two  Juftices  by  the  ad,  have  not  power  to  tai  the  county,  but  only  the 
hundred,  or  the  pariibes  within  the  hundred.  To  which  it  was  anfwered.  That  if  two  Jultices 
cannot  relieve  in  this  cafe,  there  can  be  no  relief  given }  for  it  is  well  known  there  are  no  hundreds 
Vidiia  cities,  and  the  city  and  the  county  of  the  city  are  the  fame,  and  the  power  given  to  the  luf* 
tices  muft  arife  ufna  a  dcfcdl  in  the  hundred,  and  where  there  is  na  hundred  there  can  be  no  luch. 
defedit  and  the  felfioos  could  have  made  no  order  in  this  cafe.  But,  per  Powel,  this  is  not  cafus  omiiTiAf 
eutof  the  ftatute )  andtho'  the  two  Juftices  have  no  power,  here  being  no  hundred,  yet  the  fefliona 
have  a  jurifdidion»  and  may  tax  the  county  of  the  city  in  part  or  at  Urge  ;  to  which  (he  reft  agreed^ 
aad  (Holt  abfente)  qualhed  the  order,  being  made  by  two  Jullices  only.  1 1  Mod.  169.  Trio. 
%  Aoa.  B.  R.  Parilh  of  St.  Benedia  v.  Pari(h  of  St.  Peter's  in  Norwich. 

There  are  two  ways  by  this  ftaiute  to  make  oatfarl/k  cMtribtrtory  to  the  poor  of  another  parifliy 
vis.  either  the  Juftices  mKfUxp^rticmlar  per/out  in  aid  to  that  parilh  which  cannot  relieve  it's  own 
poor;  or  they  m^yajefiibt  xuho/e  fatijh  in  a  ctrtainfum^  and  leave  It  to  the  churchwardens  and 
overljcers  to  levy  the  fam«  on  particular  perfons.  Per  Holt.  2  Salk.  481.  Hill.  9  \^.  3.  B.  R* 
Dimchurch  v.  Eaftehurcb. — Shaw*s  Parilh  Law  219.  cites  S.  C. 

Mandamut  l«  the  Jnfiietif  make  a  rate  for  the  fupport  of  the  poor  of  the  parifh  of  St.  MaryS 
Ifc.  which  wasoppofedy  becaufe  the  pariih-offictrs  ought  to  make  the  rate,  and  the  Juftices  are  only 
to  fign  it  i  to  which  it  was  anfwered,  that  this  motion  was  grounded  on  this  daufe  of  the  ftatute,  and 
ihcrevpoo  a  mandamus  was  granted,  dire^ed  to  the  juftices;  and  as  this  is  a  matter  of  right,  they 
Mghtto  nake  a  return,  a  Shaw's  Praft.  Juft.  47.  cites  Hill.  1 1  Geo.  i.  The  King  v.  the  Oflkcn 
•f  Sl  Ma^*s  in  Marlboroitgh.— Shaw's  Pariih  Law  219.  cites  S.  C.  * 

&.  4,  And  that  it  Jball  be  lawfuly  as  well  for  the  prefent  atfuhfe"  ^^^T 
fuent  churchwardens  and  overfeers y  or  any  of  themy  by  warrant  from  fai^^hat  »    ' 
any  pub  two  Juftices  of  the  Peaccy  as  is  aforefaidy  to  levy  as  well  the  am  could 
Jaidfums  of  money  y  and  all  arrearages ^  of  every  one  that  fball  refiife  ^  *>«  ^ 
So  centribute  according  at  tbcj  Jball  be  ajfejf^  h  ^ifi^'fi  ^^^S^  f  vili^  rf " 


4y6  Ipoet. 

a  general  fie  cfiftder*!  goods  ^  as  the /urns  of  money  orjlocl  ^Uchfiatl  he  beiifut 
^"*de  before  "^'^  ^'O'  '^^^^^"^  '^  ^^  tnadi^  OS  aforejaidy  rendring  to  the  parties  the 
the  rate,  overplus :  (2)  And  in  defeB  of  fuch  difrefs^  it  jbaU be  hvfful for 
Vax  there      any  two  Jufitces  of  the  Peace  to  commit  him  or  them  to  the 


7^  L'hulr  S^^  ^f  ^^  county^  there  to  remain  without  hail  or  mainprite^  ttntil 
rmrf  oopur*  payment  of  the  faid  fum^  arrearages  andjlocl,  (3)  And  the  faid 
|ofc ;  and  Jufices  of  Ptace^  or  any  one  oftbem^  to  fend  to  the  houfe  ofcorreSiom^ 
d^^t^^  ©r  common  gaol^  fuch  asfball  not  imphy  themfelves  to  work^  heing 
could  not  appointed  thereunto  as  aforefaid.  (4)  And  alfo  any  fuch  two  JufHcti 
be  taken  of  Peace  to  *  commit  to  the  faid  prtfon  every  one  of  the  faid  church^ 
'^MrUrltV'  ^^^dens  and  overjfers  winch  (ball  refufe  to  aecment^  th!tre  to  remam 
htfrr*  the  without  hail  or  mainprize^  until  he  have  made  a  true  accompt^  and 
fuarter  «m»  fatisfitd  and  paidfo  much  as  upon  the  faid  aicompifiaU  he  remaiming 
^f '  )^.  in  his  hands. 

the  cuftom 

^  was  otherwife.  1  Salk.  5  te.  Trin-  f  Aan.  Tracy  ▼.  Talbot. 6  Mod.  A14.  S.  C.  And  ftjt thai 

*  HoU  Ch.  J.  re-cmed  noc  faii>fied  that  they  might  diftrain  tor  a  quarter's  rate  before  the  end  of  Um 
.quarter ;  but  the  Jury  faid  the  cultom  and  ulage  was  10  do  it,  and  that  to  avoid  the  mifchief  cbaC 
v^ould  enfuc,  if  ihe  party  fliould  remove  out  ot  the  parilh  betbre  the  quarter.  To  which  HoltCh.  ]w 
a&lWeredt  ifke  rtmovt  into  am^ber  par\Jh  in  ttp.famu  c^umtj^  tlaey  might  diftrain  by  warrant  froan 
^ke  Jufticu  M  well  a«  in  the  fame  paiiih ;  but  if  he  removed  out  of  tiic  coaoty,  be  agreed  the  remedy 
fiiikd.     So  he  gave  way  to  the  ufage  in  that  point. 

*  If  accounts  bf  adjulted,  and  che  vuerfeert  rtfufe  to  pof  the  halamett  thty  canaot  be  oommitled 
immediatelyt  but  a  marram  muft  iflue  to  diftrain  them>  and  upon  a  retuia  thereof  there  may  be « 
ttmmitmrmt,     MS.  Cafes.  Pafch.  9  Ann.  B.  R.  The  Qiicen  v.  Turner  &  al. 

The  Jufticce  cannot  commit  an  overfeer  of  the  poor /or  bringing  in  um  accouttr  to  ^Mfhick  they  oifeB^ 
Int  they  ought  to  hear  it,  and  to  ib-ike  rut  what  it  amifs  in  it,  and  balance  the  account.  MS.  Caies« 
At  De^  Affifes.  Lent  lyiQt  coram  King  Ch.  J.  Walrond's  Cale. 

The  defendant  bting  an  overfceri  was  committed  by  two  Juftices  of  Peace  by  a  ^mtrrmntf  which  it* 
•Hed,  that  he  had  appeared  betbre  them,  and  being  demanded  10  give  a  juft  and  true  account  of  all 
filch  monies  at  he  had  received  anJ  paid,  he  h^d  only  produced  an  aceou-t  in  ffrmft  of  hisreceiprt 
and  payments*  and  rf  fofed  to  cive  a  particular  account,  or  produce  his  books  drc.  And  they  btlievinc 
Ais  to  be  no  account  according  to  this  ftatuie,  and  the  defendant  reluiitif  to  give  any  other  accovn^ 
therefcre  they  commit  him  to  be  detanied  until  he  Ihall  make  a  true  account.     And  upon  a  habeas 

tA\n    1  ^^^* ^*  ^'*  hcredifcharg'd.  Per  toe.  Cur.  Becaufe  the  Juftices  had  no  anihority  » 
4    7    J  commit  in  this  manner  by  thiii  liatute.  for  that  an  account  was  confefs'd  li  have  becft 
icndetcd  ftc.  Show.  395.  Taicb.  4  W.  Jk  M,  B.  R.  The  King  v.  Carrxk. 

•  See  Ap-        ,^.  J,  EnaBs  that  cbttrrhwnrdens  and  overfiers  may  hind  poor 

!u"wd«Tf  ^hr.lren  •  apbretitlceSy  a  fid  that  they  may  by  leave  of  the  lord  tftbe 

Juftices  of    tuanor  build  boufes  on  the  waft  for  the  poor  to  inhtAit^  hut  notiahe 

Peace,  will-  afterguards  ft  fed  for  the  habitation  of  arty  other  on  the  pains  contained 
ing  church-  /;,  ..     ..   p/-     ^  "^       ' 

wardens  to     *''  ^^'  3  ^  -^^'*- 
pav  a  ^'••'/- 

veiirr  5/.  doe  to  him  for  draxving  cf  imdentnrei  for  fetling  onl  pr.9r  chitdrtm  to  tradti  was  quaftie^ 
•k  beu4g  a  ihinf  out  of  their  puwer  ^  but  the  way  had  been  10  order  a  partHi-rate/vr /rt^'fff/s  mmeh  m 
wetk  tt/t  s  eonvemient  fnm  %vert  raifed^  and  in  that  ca»e  as  foofi  as  BMmey  was  raifed*  en  adioa 
would  lie  lor  the  icrivcoer  againil  the  churdi- wardens.  1  a  Mod.  417.  Mich,  ti  W.  3.  B.  R. 


Vide  (C>—  J,  5,  Provided  always ^  that  if  any  perfon  or  perfins  fbaU  find 
Jt^h^ml  themfelves grier^d  with  ary  fefs  or  tax,  or  ether  act  dsne  by  the 
root  Rate,  Jaid  churchwardens  or  othet  perfons^  or  by  the  faid  Juftices  of  Peace  s 
*?  YT^^  ^*^  ^^^'^  //^fl//  be  lawful ji»r  the  Juflices  of  Peace^  at  their  general 
liear^tbe^  J^fwr/i'r  ZefftonSy^or  tie  greater  number  of  them^  to  take  fuch  ordet^ 
appeal,  be-    therein^  as  to  them  Jhcll  be  thought  cottvefiient  /  and  the  feme  ti 

taufe  it  was  conclude  and  bind  all  the  faid  parties* 

net  made  at  J        ir  \ 

ibt  nat  fuancy-icffione.  But  per  Cur.  The  partj  irincd  maj  appeal  at  any  USm^  The  Juftiei» 


p^t* 


417 


ttiy  h6t  haire  power  to  alter  the  rate  zt  their  difcretlon,  hot  they  ought  fiot  to  refiiie  to  hear  tb« 
appeal.     MS.  Cafes.  Mich.  8  Ann.  B.  R.  The  Queen  v.  the  Inhabitants  of  St.  Giles. 

T.  P.  and  S.  being  overieers  of  the  poor,  got  their  account  allowed  by  their  Jultices.  The 
parilb  appealed  againft  iC|  and  the  Seffions  fct  aiide  this  account,  and  then  dire^ed  a  re-cxamiaation 
bf  the  matter  to  the  fame  two  Jui^ices,  this  order  being  removed.  It  was  objet^ed  that  here  was  a 
inatter  delegated  by  the  Court)  who  were  finally  to  determine  the  matter  in  queftion.  Per  Parker 
y^  J.  The  oveffeers  hav^e  four  days  time  to  pafs  their  accounts,  and  they  may  go  before  any  two 
jSkes  for  the  doing  it  Till  the  time  i«  paft  there  is  no  compulitoo  afedt  bat  if  thit  time  is  (lipta 
Che  parifti  may  go  before  any  two  Jdftices,  and  when  thcfe  have  entered  upon  the  ezamin<tion»  no 
other  Juftices  are  afterwards  to  intermeddle  ;  ^id  when  this  matter  comes  to  the  feffions»  they  are 
to  take  fuch  order  therein  as  to  them  fliall  feem  convenient,  but  need  not  finally  determine.  MS. 
Cafes.  Hill.  10  Ann.  B.  R.  Town&eod.  Parfons  and  Smith's  Cafe  (overfeers  of  Whitechapple.) 

I 

S.  7,  iftaBs^  Xkat  the  father  and  grandfather ^  and  the  mother  ^f  •  P^ 
mnd  grandmother^  and  the  children  of  ^very  poor^  oldy  blindy  lame,  J^*^/' * 
and  impotent  per^Jotif  or  other  poor  perfon  not  able  to  work,  being  of  mttier,  and 
a  fufficient  Mlityj  Jhall  at  their  charges  relieve  and  maintain  every  basane/hte 
fuch  poor  perfon  in  that  mafiner,  and  according  to  that  rate,  as  by  JJJJ^L^  .** 
'^  jHftices  of  Peace  of  thai  county  where  fuch  fujident  perfons  for  this  * 
dtuelly  or  the  greater  nuniber  of  them,  at  their  general  garter  eft*^  bt 
SeJJionsfhall  be  apffed,  (2)  upon  pain  that  every  one  of  them  fiall'^lij^l^ 
forfeit  7,0s,  for  every  month  tuhich  they  Jhall  fail  therein,  be  contribu^ 

torytowardt 
the  relief  and  maintenance  of  the  grandchild  within  the  meaning  of  this  ftatute,  but  otherwife  it 
Ihall  be  if  he  has  not  any  eftate  or  advancement  by  his  marriage  with  her.  Per  Wfaitlock  and 
Croke  J.  But  per  Croke  J.  he  (hall  be  charged  with  keepirrg  the  grandchild  durinj^  tb%  life  of  the 
grandmotbir  his  wife;  and  if '  (he  dies*  he  fltall  *not  be  charged  after  her  death.  2  Bulft.  346* 

Hill.  7  Car.  B.  R.  in  Cafd  of  the  City  of  Weftminfter  v.  Gerrard S.  P.  Jutt.  Cafe  Law  136.— « 

o.  P.  Nelf.  Juft.  542. -Bat  if  the  grandmother  has  no  means,  and  (he  marries  with  one  that 

hat  means,  he  (hall  not  be  charged  with  keeping  the  child.     %  Bulft.  346.  S.  C. So  if  the  hui^ 

hand  becomes  of  ability  after  marriage,  the  grandmother  having  no  means  at  the  time  of  the  mar« 
ftage,  he  (hall  not  be  bound  to  keep  and  provide  for  the  child.     Per  Croke  J.  clearly.     Ibid.»*-A 

DalL  Juft.  126.  cap.  73.  eites  S.  C. Ibid.  150.  cap.  73.  cites  S.  C.—-— Shaw's  Pari(h  Lan^ 

I17.  cites  S.  C. *  Contra  per  Holt  Ch.  }.  That  if  the  wife  dies  he  maft  maintain  the  grand* 

children,  tho'  the  relation  bd determined.     Comb.  321.  Pafch.  7  W.  3.  B.  R.  in  Cafe  of  Waltoo 

t.  Spark. Poor's  Settlements  160.  pi.  -210.  cites  S.  C. S.  P.  Juft.  Cafe  Law  a)6.  citea 

lilack.  240— —And  Comb.  405.  Hill.  9  W.  3.  B.  R.  Holt  Ch.  J.  faid,  that  in  Giaaaao'a 
Casi  of  Weftminfter,  who  married  the  grandmother  of  a  poor  petf:n,  tho'  (he  died,  and  fothc 
relation  was  determined,  yet  the  (btute  was  conftrued  by  equity,  that  he  was  a  graind(ather  within 
the  ftatute.  [But  in  the  Cafe  in  2  Bulft.  346,  it  does  not  appear  that  the  grandmother  waa  dead# 
nor  ib  there  any  refolurion,  the  Juftices  differing  in  their  opinions.  J 

A  fon  in  lavf  was  obliged  by  an  order  to  niaintain  bis  nvlft's  mother,  having  an  eftate  with  her 
at  the  intermarriage.  Per  Cur.  He  is  not  within  the  words  of  the  ftatute,  nor  within  the  meaning 
of  it;  the  Jfatute  extends  ro  thofe  perfons  only  \vbe  ought  by  the  lav/  of  nature  to  relieve  their 
farents;  and  fome  perfons  were  fo  hard-hearted  as  to  refiife;  therefore  this  law  was  p  ^vQ  1 
made  to  inforce  them  to  do  that  which  by  the  law  of  nature  they  were  oMi^  to  be-  L  4*  J 
fore.  Poor's  Settlements  9 1,  pi.  X2J.  The  King  t.  Munday.-*-^a  Shaw's  Pradt.  Inft  57.  S.  P. 

S.  8-  Mayors,    (ffc,  of  Corporations,  being  Jujlices  of  Peace, 

Jhall  have  the  fame  authority  ivithin  their  limits  as  Jujlices  of  the 

Peace  of  the  county.     And  every  Alderman  of  London  Jhall  do  and 

execute  fo  much  as  is  appointed  and  allowed  by  this  a^  to  be  done 

by  one  or  two  Jufices  of  Peace  of  any  county  within  this  realm. 

S.  9.  And  be  it  alfo  enabled.  That  if  it  Jhall  happen  any  parijb  to  V^\f^^^ 
ixtend  itfelf  into  more  counties  than  one,  or  part  to  lie  within  the  iiU  called, 
liberties  of  any  city,  town  or  place  corporate,  and  part  without,  that  S,wMstimt 
then  as  well  the  Juftices  of  Peace  of  every  countji,  as  alfo  the  head-  *%J;^/^ 
officers  of  fuch  city,  town,  or  place  corporate,  Joall  deal  and  inters  reaoryofH, 
meddle  only  in  fo  much  of  the  faid  parijh  as  lieth  within  their  liber--  But  tbire  it 
>0ies,  and  not  any  farther.  (2)  And  every  of  them  refpeHively  with'  c'^'-^jf* 

Vol.  XVI.  LI  in  *'  ""^^ 
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/Hm  the  in  their  fiverat  llmitSy  wards  and  jurifdiBionSy  U  ikicuti  ihi 
^bl'y^^en  ^^^^^'^^^  hefore-menttonedy  concerning  the  nomination  of  overfeeri^ 
Mfedand  the  confent  of  binding  apprentices^  the  giving  warrant  to  levy  taxt^ 
ttputedat  tioHs  unpaid^  the  taking  account  of  churchwardens  and  overfeers^ 
^^Ibaiall  ^^  '^'  committing  to  prifon  fuch  as  refufe  to  account^  or  deny  t9 
fmroebial  p^j  the  arrearages  due  upon  their  accounts  ;  (3)  and  yet  nevertheless 
rfgbts^  and  thefaid  churchwardens  and  overfeers^  or  the  mefl  part  of  them^  of 
d!rn7^r'  '*^  f^'^  pari/hes  that  do  extend  into  fuch  fever al  limits  and  jur^-- 
S,isdifiant  diStionSy  fhall  without  dividing  themfelves^  duly  execute  their  office 
t^omfirt  and  places  within  the  faid  parififf  in  all  things  to  them  belongings 
'R'^a^fon  ^"^J^^^^  ^'^h  exhibit  and  make  one  account  before  the  f aid  beai^ 
Ch.  J.  held  officer  of  the  town  or  place  corporate^  and  one  other  before  the  feud 
dearly,  that  J^flices  of  Peace ^  or  any  fuch  two  ofthem^  as  is  aforejaid* 

tfait  is  a 

mrifli  within  43  Bliz*  and  that  the  overfeers  &c.  might  afleft  it  to  the  relief  of  the  poor ;  and  the 

findiog  that  from  H.  6th'i  time  till  now  it  hath  been  ufed  as  a  parifh,  does  not  eiclude  that  it 

was  not  us'd  fo  before.     And  this  ftatute  being  made  for  relief  of  the  poor,  to  .prevent  thdf 

,  wandering,  the  intent  of  it  was  to  confine  the  relief  to  pariflies  then  in  effe,  and  fo  ufed.  And  per 

tot.  Cur.  judgment  for  the  plaintiff.  Hutt.  93.  Hilton  t.  Pawle Litt.  Rep.  73.  S.  C.  adjudged* 

VtK  Jdt  533.  cites  S.C.— -Dale.  Juft.  219.  cap.  73.  cites  S.  C.—— Shaw's  PariA 

Iaw  198.  cites  S.  C. Ibid.  ao7*  cites  S.  C.— — Ibid.  io8.  S.  C. 

Cro.  Car.  91.  pi-  i7>  Mich.  3  Car.  S.  C.  adjudged,  that  this  is  fuch  a  p«ri(h  as  is  chajgeable  for 
At  relief  of  Sfoke^Go/dinghamf   and  not  for  the  poor  of  Hinkley ;  and  tho'  by  the  finding  it 
Ihould  not  be  intended  to  be  a  parifh  before  H.  6th's  time,  yet  being  found  th^  it  was  a  church 
then,  and  that  there  were  church-wardens  there,  it  is  a  pariih  within  the  ftatute^  altho'  It  be  but  a 
ttputativ*  farijh ;  for  being  in  ufe  fo  long  before,  and  at  the  time  of  the  ftatute,  the  ftatute  appoints 
that  the  churchwardens,  and  three  or  four  overfeers  joined  with  them,  (hall  &c.    Now  no  church- 
wardens of  H.  are  churchwardens  of  S.  and  fo  have  nothing  to  do  there  ;  and  the  churchwardens  of 
S.  only  are  to  meddle  with  the  church  there,  and  confequently  with  the  poor  of  the  parifli. 
S.  P.  As  to  Tateridge  and  Ha/JSe/df  where  for  60  years  then  paft,  and  at  the  time  of  making  the 
ftaiuter  and  ever  fince,  T.  was  commonly  reouCed  a  parifh  of  ittelf,  and  the  inhabitants  there  chofe 
conftables,  churchwardens,  and  overfeers  of  the  poor,  and  made  and  levied  their  own  rales  to  the 
poor,  and  repaired  their  own  church,  without  contributing  to  tlut  ofH.     And  tho'  it  was  aifo 
Ibund  that  antiently  the  vill  of  T.  was  parcel  of  ihe  parifh  of  H.  and  never  fever'd  by  any  legal  ad, 
and  that  the  tithes  of  T.  have  been  time  out  of  mind  paid  to  the  parfon  of  H.  who  always  ufed  to 
find  a  curate  at  T.  and  that  there  is  no  parfon   at  T.  yet  T.  (hall  be  charg'd  by  itfelf,  and  for 
their  own  poor  only.     Cro.  Car.  394.  395.  Hill.   10  Car.  R.  R.  Nichob  v.  Walker  and  Parker. 
Shi™*'  Parifti  Law  ac8.  cites  S.  C.  Ibid.  217.  cites  S.  C.  FarUbes  in  repu- 

tation only  are  within  the  ftatute,  as  other  parifhes  are,  if  the  ufage  of  fuch  parifh  to  eboofe  etffrfrers 
has  been  conftant  wtbout  intefrttftiom  ;  but  otherwife  the  overfeers  and  coUcdtors  of  the  mother 
church  are  only  within  the  ftatute ;  per  Montague  Ch.  J.  and  Doderidge  I.  But  Haughton  J.  cootra 
as  toreputatlve  parifhes  being  within  the  ftatute.  2  Roll.  R.  160.  i'afch.  18  Jac.  B,  R.  Weedea 
V.  Walker. ^-als.  HemeUHemfteed  Parifh,  and  Bariogion. — Dalt.  Juft.  249.  cap.  73.  cites  S.  C. 

There  were  t^ucvi//s  in  one  parifh,  which  had  vt* d  Jrutraity  to  maintain  their  o%t>n  foor^  aad 
mcru  there  being  wetfeeti  made  of  the  vbo/e  far'»Jh  ibey  xvere  rated  together.  The  queftion  was, 
Wbeihec  having  been  us'd  time  out  of  mind  to  pay  feverally,  they  might  now  by  the  ftatute  of  43 
tlix.  cap.  1.  be  rated  together  ?  Per  Hale  Ch.  J.  If  there  be  no  chapel  within  the  vil/,  where  the 
church  does  not  ftand,  it  is  not  fufficient  to  make  it  a  reputed  parifh  within  the  ftatute  of  43  Elix. 
Trerm.  Rep.  401.  pi.  527.  Trin.  1675.  Skellington  v.  Norton. 

The  parifh  of  St.  Botolph  without  Aldgate  /:es  in  two  counties,  vli.  Lcndon  and  Midd/efrXf 
and  hath  i>fte  churchwarden  andfeveral  cvnfffrst  and  the  parijh-ratei  arefeveraU  And  in  regaid 
that  it  was  made  appear  that  each  part  of  the  parifh  had  diftind  officers,  and  made  diftlnd  rates, 
and  had  ufed  lime  out  of  mind  to  make  dijiinff  accounts  to  the  Jujiices  of  each  county t  the  Court 
looked  upon  each  Jivifion  as  a  feveral  parifh,  and  ordered  accordingly.     Raym.  476.  477,  Mich. 

r    A  in    15+  ^'•*'''  '■    ^'^'  ^^*  P*^'^  ®^  ^^'  *^*°*P**  without  Aldjate's  Cafe Pbor's 

4_   4^9    J  Settlemri.ts- 125.  pi.  117.  cites  S.  C. Dalt.  Juft.  253.   cap.  73.  cites  S.  C. 

Shaw's  Pari  h  Law  2-^9. 

Upon  a  difpuie  w  hciher  A.  was  a  vi//  in  the  parijb  rf  B.ora  parijb  of  itfelf.  To  prove  it  a  vill 

the  evidence  was,  that  there  were   but  two  churchwarucns,  two  overfeers  of  the  poor,  and  that 

marriages,  burials,  ard  all  other  parochial  rites  were  done  at  B.  and  that  the  inhabitantaof  K, 

did  contribute  to  the  rrpairs  of  the   church  at  B.  Ami  to  prove  that  A.  was  a  parHh  of  itfelf,  the 

evidence  was,  that  in  the  rd^^n  of  B,  $.  there  ivas  a  pmbiick  chappie  there,  and  dixineferwre  r^d  in 

it  at  the  time  of  malrirg  this  ftatute;  that  tiiey  had  formerly  diflinSi conftables^  and  repaired  their 

owa  highvbays  in  1O34,  and  then  the  diHereocc  bcofkcea  A.  ind  B.  wu  fettled  by  a  Judge  of  Aftife, 

(hit 
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fkzk  1  futtf  wifl  fliade  in  A.  in  1654.  But  this  wai  held  riot  fufnci^t  to  mike  A,  %  parlHi  in  repu. 
tmcion  at  the  time  of  the  ftatute,  without  all  other  parochial  rites*  and  therefore  held  to  be  a  vill 

in  the  pariihof  B.    4  Mod.  158.  Mich.  4  VV.  &  M.  B.  R.  Rudd  v.  Foftcr. — '■ Shaw's  Pariih 

Law  2o8.  cites  S.  C. 

To  make  A.  a  reputed  pariih  within  41  El  it  muft  have  a  f>ar9c6ia/  chapel  and  cbapel'tuarJens^ 
and  facrmmenth  ^t  the  time  the  flatute  xoaj  made  ;  and  becaufc  A.  had  but  one  chapel-warden* 
whofe  office  was  to  colleft  the  rates  taxed  upon  A.  and  pay  them  to  B.  they  were  held  part  of 
the  pari(h  of  B.  and  not  a  reputed  parifh  within  43  Ells. ;  and  their  having  a  diilin£t  oTerfeer,  and 
maintaining  their  own  poor,  was  not  thought  fufficient  to  make  them  a  dillindt  parilb.  2  Salk. 
501.  Mich. 4  W.  &  M,  B.  R.  Rudd  v.  Morton.-^— This  was  Ihc  Cafe  of  Bicleswadb  ano 
Stratton, 

A  chappel's  \i^v\r\^  facfamentah  only,  makes  it  not  independent  of  the  parifti,  but  it  muft  oavt 
•tber  badges  of  fepnlttlret  &e.     Per  Cur.  12  M(xi.  504.  Anon. 

S.  10.  iV  not  appointing  orerfeers  yearly,  every  "Jitjlice  ^c,  of 
the  divijipn  Jhall  ioxitit  ^L 

5.  1 1.  The  penalties  and  forfeitures  in  this  a5l  Jball  he  imployed 

to  the  ufe  of  the  poor  of  the  fame  parifh,  by  diflrefs  and  f ale,  or  in 

default  thereof  the  offender  jhall  be  committed  to  prifon,  there  to  re-* 

fnain  without  bail  or  mainprife,  ^till  the  /aid  forfeitures  fhall  be 

fatisfied  and  paid* 

5.  12.  And  be  it  further  enabled  by  the  authority   aforcfaid, 
That  the  Juflices  of  Peace  of  every  county  or  place  corporate,  or  the 
more  part  of  them,  in  their  general  feffions  to  be  holden  next  after 
thefeqft  of  Eafter  next,  and  fo  yearly  as  often  as  they  fiall  tMfik 
fneet,  fhall  rate  every  parijh  tofuch  a  weekly  fum  of  money  as  they 
fhall  think  convenient,  (l)  fo  as  no  parifh  be  rated  above  the  fum  of 
6d.  nor  under  the  fum  of  one  halfpenny,  weekly  to  be  paid,  and  Jo 
as  the  total  fum  of  fuch  taxation  of  the  pari/ljes  in  every  county^ 
amount  not  above  the  rate  of  2d,  for  every  parifh  within  the  faid 
county.     (3)  Which  fums  fo  taxed  fhall  be  yearly  affejfed  by  the 
agreement  of  the  parijhioners  within  themf elves,  or  in  aefauli  thereof  , 
by  the  churchwardens  and  petty  confables  of  the  fame  parifh,  or  the 
fnore  part  of  them,  or  in  default  of  their  agreement,  by  the  order 
of  fuch  jfuftice  or  Juflices  of  Peace  asfljall  dwell  in  the  fame  parijh, 
or  (if  none  be  there  awelUng)  in  the  parifhcs  next  adjoimng, 

S.  13.  And  if  any  perfon  Ji)all  refufe  or  neglecl  to  pay  any  fuch  ff^orl/ftg^ 
portion  of  money  fo  taxed,  it  fhall  be  lawful  for  the  faid  church-  [^^''*"  *. 
wardens  and  conjlables,  or  any  of  them,  or  in  their  default,  for -any  dijiraiJld 
Juflice  of  Peace  of  the  J  aid  limit,  to  levy  the  fame  by  d'ljtrfs  and  fale  of  fot  a  poor 
ihe  goods  of  the  party  fo  refufmg  or  negleBing,  rendring  to  the  party  gj^^  *  ^ 
the  overplus,     (l)  And  in  default  ^  fuch  diflrefs,  it  fhall  be  law*  Trin.  3a 
ful  to  any  Jufice  of  that  limit  to  commit  fuch^  perfon  to  the  fr.id  Cfar.  a.  B. 
prifon,  there  to  abide  without  bailor  mainprife  till  he  have  paid  the  ^'^"^^^^f^ 

fame.  Before  thii 

a£t,  the 
JufticeiofPeacenorConftableshad  no  power  concerning  poor*  Sid.  292.  Trh.  18  Car.  2.  B.  R« 
m  Cafe  of  the  King  v.  the  Inhabitants  of  Ratcliff*. 

S.  18.  Provided  always.  That  whereas  the  Ifand  of  Fowlnefs  in 

the   county  of  EJfex,  being  environed  with  the  fea,  a:,  d  having  a 

.  chapel  of  eafe  for  the  inhabitant j  thereof,  and  yet  the  faid  ifand  is  no 

parifh,  but  the  lands  in  the  fame  arefttuated  within  dii  ers  j  arifhes 

far  di/lattt  from  the  faid  ijland :  (2)  Be  it  therefore  enaBedby  the 

authority  aforefaid^  that  the  faid  Juflices  of  Peace  fhall  nominate 

hi  2  (*^ 
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and  appoint  inhabitants  within  the /aid  ijland,  td  hi  averfiers  Ar  tie 
poor  people  dnvelling  within  the  faid  ijlandy  and  that  both  they  the 
/aid  Jujlices  and  the  faid  overjeers  Jhall  have  the  fame  power  and 
authority  to  all  intent s^  conjiderations  and  purpofes^  for  the  execution 
of  the  parts  and  articles  of  this  aSly  and  Jhall  he  fuhjeB  to  the  fame 
[  420   ]  pains  and  forfeitures  \  and  Vikewife^  that  the  inhabitants  and  occu^ 
piers  of  lands  there^  Jhall  be  liable  and  chargeable  to  the  fame  pay^ 
mentSj  charges,  expences  and  orders,  infuch  manner  and  form  as  ^ 
the  fame  ifland  were  a  parijh*    (2  J  In  conftderation  whereof,  neither 
the  faid  ir.habitants,  or  occupiers  of  land  within  the  faid  ijtand,  JbaU 
not  be  compelled  to  contribute  towards  the  relief  of  the  poor  of  tbofe 
parijhes  wherein  their  houfes  or  lands,  which  they  occupy  'tvitbin  the 
faid  ijland,  arejituated,  for  or  by  reafon  of  their  faid  habitations  or 
occupyings,  other  than  for  the  relief  of  the  poor  pet^le  within  the  faid 
i/land;  neither  yet  Jhall  the  other  inhabitants  of  the  pari/hes  wherein 
fuch  houfes  or  lands  are  Jttuated,  be  compelled  by  reafon  of  their  refi^ 
ancy  or  dwelling,  to  contribute  to  the  relief  of  the  poor  inhabitants 
within  the  faid  ifland* 
*  It  wa$  af-       S.  I  g.  Jnd  be  It  further  enaffed.  That  if  any  aBion  of  trefpafs^ 
error  in^**"*  ^  other  fuit,  Jhall  happen  to  be  accounted  and  brought  againjl  any 
B.  R.  upon  perfon  or  perfons,  for  taking  of  any  *  diflrefs,  making  of  any  fale^ 
this  ftatute,  or  any  other  thing  doing  by  authority  of  this  prefent  ail,  the  defend^ 
tlie^ftatate    ^^^  ^^  defendants  in  any  fuch  aBion  or  fuit,  fhall  and  may  either 
czpreflej  by  pleod  Not  guilty,  or  other  wife  make  avowry,  cognizance,  orjufiifica^ 
name  only    tion,  for  the  taking  of  the  faid  difireJTes,  making  of  fale,  or  other 
^{S^tUoi     ^^^.^S  doing  by  virtue  of  this  aff,  alledging  in  fuch  avowry,  cogni^ 
goodf)  yet    zance,  or  jujlijication,  that  the  faid  diflrefs,  fale,  trefpafs,  or  other 
M the  pUim.  things  'whereof  the  plaintiff  or  plaintiffs  complained,  was  done  by 
r^  delhutri  ^'^^hority  of  this  aEl,  and  according  to  the  tenar,  purport  and  effect 
any  goods     of  this  oB,  without  any  expr effing  or  rehearfal  of  any  other  matter 
for  what  he  ^r  circumjlance  contained    in   this  prefent    aB.    (2)    To   which 
the  MOT  ^  ^owry,  cognizance  or  jujlijication,  the  plaintiff  Jhall  be  admitted 
and  after     to  repfy,  that  the  defendant  did  take  the  faid  dijlrefs,  made  the  faid 
hrincs  tr? f-  y2i/r,  or  did  any  other  aEl  or  trejpafsfuppofed  in  his  declaration  of 
a*  in*  the    ^'^  ^'"'^  wrong,  without  any  fuch  caufe  alUdgcd  by  the  faid  defend^ 
orerCeers,     ant,     (2)  Whereupon  the  ijfue  in  every  Juch  aSlion  Jhall  be  joined, 
th:sisviihin  to  be  tried  by  verdiB  of  twelve  men^  and  not  otherwife,  as  is  accuf^^ 
fo^thciV:'^*   /(?f^W  in  other  perfonal  anions.     (4  J  And  upon  the  trial  of  that 
words  ('a  e    fft^^y  the  whole  matter  ta  be  given  on  both  parties  in  evidence,  accord'- 
knd  dirt^  \h)  ifjg  fQ  f^g  ^gry  truth  of  the  fame.     (^  )  And  after  fuch  iffue  tried 
a"^!v  tor/"'  '*"  defendant,  or  f  nonfuit  of  the  plaintiff  after  appearance,  the 
ex?.nipic5;   fanu  defen  lant  to  recover  treble  damages,  by  reafon  of  his  wrongful 
and  the  fta-  vext  fion  in  thct  behalf,  with  his  cojls  alfo  in  that  part  fujlaimd, 

cooVmwJ  ^  ^^^^  •  ^^^  '^  ^'  dPfi*^  h  ^^  f^^^j^^i  ^f  '^rit  to  enquire  of  the 
largely,  Ic-  dam  ges,  OS  the  fame  Jhall  require. 

c.iofe  it 

UuUs  .A  opus  chaiU.i  it ;  and  trefpafs  brought  after  fuch  voluntary  delivery  of  money  Is  a  vezaiioa 

"whiili  ihe  Ar.MU  ex  end^  to  fupprefs.     Yeiv.  176.  Trin.  8  Jac.  B.  R.  Okeley  v.  Salter  &o 

^  H.  biouvhc  •reipafiagaii-iil  certain  perfons  Who  pleaded  Not  guilty,  and  at  the  Niii  Prios  fat 
arpe^red  hy  the  certificate  of  the  Jtdge  upon  the  back  of  Che  poftea)  the  defendants  juttihed  as 
«v«<f«erc  of  ihe  yet  of  the  town  of  AiUham*  and  (hewed  this  fpecial  matter  in  eridencc  by  this 
ft;iiute;  aoJ  aftei  tlic  jury  u^'as  chz  ged,  and  returned  again,  the  plaintiff  was  nonfuited/  And 
die  C^rc  wa&  moved  u>  srant «  writ  of  inquiry  ot  damagN  for  the  treble  daaugea  which  he 

ought 
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•light  to  reeorer  agaiiift  the  pUiatiffby  this  ftatute  ;  and  upon  oyer  of  £he  ftatote,  which  was,  that 
the  damages  (hall  be  alTefsM  &c.  Dod.  faid,  This  is  to  be  intended  that  it  ihall  be  cried  by  writ  of 
inquiry  of  damages  in  fuch  cafes  a»  it  ought  to  be  by  the  law,  trix.  upondifcontinuance  or  demurrers 
for  the  words  (as  the  cafe  requires)  imply  as  mi^ch  ;  and  by  the  law,  when  a  jury  ought  co  have 
found  a  thing,  and  do  not  find  it,  this  (hall  not  be  fupplied  by  a  writ  of  inquiry  of  damages; 
«nd  this  was  fo  ruled  in  Banco,  quod  fuit  conccflum  per  Cur-  that  fuch  defe^  ihall  not  be  fupplied  by 
writ  of  inquiry  of  damages,  hecaufe  then  the  party  (hall  be  ouiled  of  his  attaint.  But  in  the  cafe 
at  Bar,  the  vrrit  of  inquiry  of  damai;e«  was  granted  per  Cur.  inafmuch  as  the  plaintiff  was  non* 
fuited,  fo  that  the  jury  could  not  aifefs  the  damages;  and  damages  were  found  accordingly.  Roll* 
R.  272.  Mich.  13  Jac.  B.  R.  Brampton  v 

S.  20.  Provided  ahuays^  that  this   a^  Jhall  endure  no  longer  Continuti 
than  to  the  end  of  the  nextfejftons  of  parliament.  'iflbtfi^'^ 

fejfiom  of 
the  next  parllamtnt.     Continued  itiitfinUtly  hy  3  Cmt,  i.  caf,  4.      16  Car,  I.  caf,  4. 

2.    13  ?5*  14  Car,  2,  cap.  12. /I  21.    Whereas  the  inhabitants  In  trefpafi 
9f  the  County   of  Lancashire,    Chejhire,    Derby/hire,    Tjrk/hire,  \l^l^^^ 
Northumberland y    the   Bi/hoprici    of  Durham^    Cumberland  and  found  this 
Wejlmorlandy  and  many  other  counties  in  England  and  Wales,  by  Aatu«»  and 
reafon  of  the  largenefs  of  the  parifhes  within  the  fame,  have  not  or  l   4'^^    J 
cannot  reap  the  benefit  of  the  a£l  of  parliament  made  in  the  43  year  ^^^^J  Y!jt* 
of  the  reign  of  the  late  ^aen  Elizabeth  for  relief  of  the  poor  :  (2  J  nilworth  in 
T^herefore  be  it  enaEled  by  the  authority  aforefaidy  that  all  and  every  ^hc  county 
*  poor,  needy,  impotent,  and  lame  perfon  and  perfons  within  every  V^  ^^^^^ 
town/hip  or  village,  within  thejeveral  counties  aforefaid,  fhallfrom  any  ot  the 
and  after  the  pajfmg  of  this  aB,  be  maintained,  kepi,  provided  for,  counties 
and  fet  on  work  within  the  feveral  and  refpeBive  townflnp  and  "^^^j^atute) 
village  wherein  he  or  they  fhall  inhabit,  or  wherein  he,  fhe,  or  they  isa  large  pa- 
nvns  or  Hvere  lawfully  fettled  according  to  the  intent  and  meaning  of  '''*^  having 
this  act :  and  that  there  fhall  be  yearly  chofen  and  appointed,  accords  naps,T°t'it 
ing  to  the  rules  and  directions  in  the  faid  aB  of  1^1  Elix,  mentioned,  is  not  found 
two  or  three  foverfeers  of  the  poor  within  every  of  the  faid  town/hips  ^^^^  '^  "  ^o 
and  villages,  who  Jhall  from  time  to  time  do,  perform  and  execute  p^^^cSia? 
all  and  every  the  aBs,  poivers  and  authorities  for  the  necejfiry  re-  diftribution 
lief  of  the  poor  within  the  faid  townfhip  or  village,  and  Jbalt  lofe,  cannot  be 
forfeit  and  fuffer  all  fuch  pains  and  penalties  for  non-performance  JjJ'q^ucition 
thereof,  as  ts  limited,  mentioned  and  appointed  in  and  by  the  faid  in  was,  if  the 
part  recited  aB.  'Z""'^' ^l 

not  being  named  in  the  ^^t\i\t,  Jhall  be  taken  wtbiu  the  general  %jords  (and  divers' other  coun* 
ties  ?)  And  Hopkins  fcrjeant  cited  a  cafe  to  be  adjudged  in  C.  B.  two  or  three  yc<rs  ago,  that  the 
ftatute  did  not  extend  to  other  counties  than  thofe  which  arfc  exprefly  named  ;  and  to  this  Hale  in- 
clined, but  the  Court  would  fee  the  faid  precedent  before  ihey  gave  judgment ;  by  which,  adjorna* 

tur.  2  Lev.  14a.  Trin.  27  Car.  2.  B.  R.  SkiUington  v.  Norton But  afterwards  in  Mich.  Term 

it  was  adjudged,  that  the  ftatute  did  not  extend  to  any  other  counties,  but  only  thofe  that  are 

named  therein.  Ibid. Frccm.  Rep.  401.  pi.  527.  Trin.  1675.  S.  C.  by  name  of  Skkl  ing* 

TON  V.  Nor  ton,  where  Hale  Ch.  J.  faid.  By  the  words  itfeems  to  be  inteuded  for  all  counties 
in  England,  bee  aufe  the  word  i  are  (or  other  counties;)  but  Serjeant  Hopkins  cited  the  judgment 
in  C.  B.  in  Cafe  of  Wilson  and  Bonner,  between  Chiphinc-Cami'Den  and  Broad- 
CAMrDEN  in   Gloucefter(hite,  where  the  Judges  held  that  this  a6t  extended  10  no  counties  but 

thofe  named. Ibid.  412.  Mich.  1675.  S.  C.  the  Court  gave  judgment  for  the  defendant,  be- 

caufc  though  it  was  found  to  be  a  large  parifti,  yet  it  was  not  found  to  be  fobig  that  by  reafon  of  the 
lareencf.  thereof  they  could  not  reap  the  hencfii  of  the  a«5lof4-5  tliz.  according  to  the  i+atute,  and  fof 
that  teafon  the  Court  gave  judjrnicut,  and  fo  did  not  poiiiively  rule  that  no  other  counties  were  with- 
in the.  a£t  but  thofe  nnmed  :  but  Hale  did  now  ftrongly  incline  that  no  other  counties  were  within 
the  adt,  and  faid  the  inconvenience  would  be  very  great ;  far  by  that  means  the  poor  boioughs 
would  be  charged  with  poor,  and  the  vllls,  where  men  of  good  eftaies  lived,  but  perhaps  no  po^r, 
Vould  b<  at  110  charge  9t  9lIi<*-*^Bui  1  Salk,  486.  pi.  44.  in  marg.  there  is  i|  not^,  that  in  tho 
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Cafe  of  the  inhaMtanti  of  Storclane  and  Dolttnc,  Hill,  ii  Ann.  B.  IL  it  wis  adiodged  kf 
Parker  Ch.  J.  and  the  whole  Court,  that  by  virtue  of  this  z€t  the  Juftices  may  ezercife  cne  powecf 
given  by  43  £lii.  and  this  a£l,  in  all  extra-parochial  places  containing  more  houfes  tban  oaei 
fo  as  to  come  under  the  denomination  of  a  vill  or  townfliip. — —And  in  the  cafe  of  Hinaw  and 
Church  AM  parifhes  in  Gioucefterfhire,  Hill.  1738.  Lee  Ch.  J.  cited  the  faid  Cafe  of  Stoki* 
LANK  AND  IDoLTiNG,  in which  he  fays  it  wu  held*  thit  th'it  waXatt  extendet^ ^j equity  f  ali ^ 
fsMHties  in  England,  and  that  it  was  fo  held  upon  great  deliberation. 

*  This  ftatule  relatts  only  to  the  maintenance  of  for  and  impotent  perfons,  and  not  to  hajtardtt 
who  are  provided  for  by  other  ftarutes.  i  Salk.  123.  Hill.  5  Ann.  B.  R.  in  Oifeof  the  piriflipf 
Budworth  v.  the  tv)wnihipof  Dumpley. 

+  The  Court  held,  that  this  claufe  plainly  extendi  to  totvnt  and  villages  in  extra'parochial 
plqces  as  well  as  within  parifhes;  for  X\\t  law-makers  h>d  in  view  the  inconvenience,  that  Ibme 
pwns  ar.d  villages  would  nothave'the  benefit  of  43  Eliz.  This  (Vatute  is  of  (towns  Sec.  in  counties) 
and  not  (in  pariQies)  and  towns  and  villa^^esin  extra-parochial  places  are  plainly  vrithinthe  wordtt 
tho'  not  dircdly  within  the  view  of  the  adt ;  and  though  there  be  not  officers  appointed  in  extra- 
parochial  places,  yet  the  Juftices  ou^ht  to  do  it  upon  complaint.  MS.  Cafes.  Hill.  11  Ann. 

Where  the  parifh  is  not  large   and  confil^ing  of  feveral  tou-nlhips,  fo  as  the  43  Elix.  may  be  of 

benefit  to  them,  the  Juftices  ought  not  to  appoint  particular  overfeers  according  to  tht*  ftatute« 

lA.  S.  Cafes.  Trin.  11  Ann.  B.  R.  the  Q^cen  v.  the  lnhabiC4nt8  of  Dolting. 

< 

3.  9  Geo.  I.  cap,  7./  r.  enaEfs^  That  no  Jujtice  of  Peace  Jball 
prtlcr  relief  to  any  poor  perfon  dwelling  in  any  parijh  till  oath  made 
offome  reafonable  caufefor  it^  and  that  he  had  apply^d  to  the  pari/h^ 
toners  at  vejiry^  or  fome  puhlick  meetings  or  to  two  overfeers  of  the 
poory  and  was  refufedi  and  till  fummons  of  two  overfeers  y  the 
poor  to  /hew  caufe. 

5.  2.  And  any  perfon  ordered  to  he  relieved  Jball  be  entered  in  the 
parifly  hooks ^  to  he  relieved  fo  long  at  the  caufe  fir  fucb  relief  cortr 
tinucs  and  no  longer.  And  if  any  parijb-officer^  (except  upon 
fudden  and  emergent  occaftons)  Jhall  charge  to  the  parijh  account 
any  monies  given  to  any  perfon  not  rcgijlred  he  fhall forfeit  ^Ltohi 
^  422  ]  levied  by  d'Jlrefs  and  fale  by  warrant  of  two  JuJliceSy  to  be  applied 
to  the  ufe  cf  the  poor  of  the  faid  parijh  by  direElion  offuch  Juftices* 

(B)    Orcfers  of  Juftices  &c.  concerning  the  Poor. 

Good  or  nou 

*  ^  a"**/  a      •  V  Xception  was  taken   to  an  order  of  the  Juftices  made 

«  ciies  S.  ^F^inft   the   parifh   of  Stretton,    becaufc  the   Juftices 

C— Juft.      order'd  them  to  keep  a  woman y  being  poorj  the  cottage  wherein 

Cafe  Law    fjjg  /i^'J  being  uncertain  whether  in  this  vill  or  another  /  but  the 

c!i-Shaw'*s  Court  refus'd  to  qua(h  it,  tho'  it  were  not  aver rd  that  Jhe  was 

Parilh  Law,  impotent^  becaufe  in  thefe  cafes  the  Courts  ufe  a  liberty  and 

194.  cites     difcretion.   2  Keb.  37.  Pafch.  18  Car.  2.  B.  R.  Kilbeck's  Cafe. 

2.  An  Order  of  Juftices  of  Peace  for  the  maintenance  of  a 

poor  woman  was  confirmed,  tho'  it  appeared  that  Jbe  waf  ah.e  of 

body  to  wsrky  but  the  Juftices  of  the  Peace  are  judges  of  that. 

Vent.  69.  Pafch.  22  Can  2.  B.  R.  Wift:'s*Cafe. 

Juft.  Cafe  3.  A  poor  child  was   left   in   Chrjl-Church  Hofpital ;  upon 

^rss'c*—  compliiint  of  the  wardens  of  the  hofpital  2  Juftices  made*  an 

2  Shaw's      orden  en  the  overfeers  of  the  poor  of  the  parijh  to  receive  and 

Pradl.  Juft,  maintain  the  chHd\  but  this  order  was  quafli'd,  becaufe  it  wa^ 

c!— Neif^'  ''^'T^/V/,  that  the  parents  were  unknown y  cr  likily  to  become  cbarre^ 

JidL  «o/    ^/''  ^0  the  parijh  :  for  tho'  a  child  of  3  months  old  be  helpless, 

yet 
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yet  the  parents  arc  bound  to  provide  for  it.  As  to  the  principal  cites  s.c. 
matter  which  was  hinted,  viz.  that  the  hofpital  was  bound  to  pro-  p^jaI^lI^ 
vide  for  poor  children  there  expofed,  the  Court  thought  there  199.  citM 
was  nothing  in  that.     2  Salk.  485.  Trin.  n  W.  3.  B.  R.  S.  C 
Chrift/s  Hofpital  Cafe. 

4.  An  order  of  Juilices  was  made  for  relieving  a  woman  and 
4  poor  children  nttiil  furfher  order ^  but  did  not  fet  forth  that  /he 
ivas  indigent.  It  was  quafh'd  for  the  lad  matter,  and  bad  for  the 
other,  which  fhould  have  been  during  her  poverty.  10  Mod. 
220.  Hill.  12  Ann.  B.  R.  The  Queen  v.  Manchefter  Inhabitants. 

5.  It  was  mov'd  to  quafti  an  order  of  Sejffsons  which  ordered  ft«^ob. 
that  the  overfeers  of  Monks-Rifborough  ihould  pay  to  one  R.  D.  {Je  Jufticcl 
2/.  per  week  for  his  maintenance.     It  was  obje£ted,  ift,  that  it  could  not 
is  not  faid  that  they  had  any  money  in  their  hands  ;  2dly,  that  it  »*^^  ^"ch 
is  not  faid  that  R.  D.  is  a  parijhioner  there.     QuafhM  Nifi.  pj^mof 
Poors  Settlements  12.  pU  17.  The  Que^a  v-  the  Inhabitants  of  a  certain, 
Monks-Rifborough.  ^"«  ^«k. 

^  ly  ;  the 

Court  feem^d  to  be  of.  th^  fame  opinion,  but  faid  they  do  it  aU  over  England ;  Sc  eommunit  error 
facit  jtu.     Comb.  ^21.  Pafch.  7  W.  3.  B.  R.  in  Cafe  of  Walton  v.  Spark.— ^Poors  Settlementt 
J  59.  pi.  210.  cites  S.  C« 

6.  Two  Juftices  made  an  order  for  the  overfeers  of  the  poor  Shaw*$  Pa. 
to  pay  2s.  per  week  to  lEAxzzhtlli  Reddifli.   It  was  objefted  that  "^^  ^^ 
it  is    not  faid  that  ffje  is  poor  and  impotent  \    otherwife   the  s.  c, 
ftatute  gives  them  no  fuch  power.     Per  Cur.  The  43  Eliz. 

does  not  give  them  power,  unlefs  they  are  upon  the  Poor^Rate* 
Let  them  fhew  caufe.  Poors  Settlements  21.  pi.  30.  The 
Queen  v.  the  Inhabitants  of  Manchefter. 

7.  An  order  to  continue  the  weekly  payment  of  is.  to  R.  G.  and 
all  the  arrears  till  they  find  him  a  houfe  \  quafh'd  \  becaufe  the 
overfeers  have  no  power  to  find  him  a  houfe,  that  muft  bQ 
done  by  the  Lord  of  the  manor^  or  b^  the  Juftices.  Shaw's 
Farifh  Law  200* 

(C)  Orders  as  to  Children  or  Parents  being  rated.    \J^l^)  pi! 

j.f.  7. 

I.  TT  was  moved  to  difchargc  an  order  made  agaihft  a  feme  S.  P.^  a 

^  covert  to  keep  a  grand-child  ofherSy  becaufe  a  feme  covert  Praa'*Tuft 
was  not  bound  by  fuch  an  order.  Roll  Ch.  J.  anfwer'd,  that  27.  cite* 
the  huft)and  is  bound  to  keep  his  wife's  grand-child  by  the  fta-  Style  2S5, 
tute ;  but  in  regard  that  the  huiband  is  not  charged  by  the  illU.'id  b« 
order,  but  the  wife  who  is  covert  is  only  charged,  therefore  28  j.]— 
let  the  order  be  quafifd^    Sty.  283.  Trin^  1651.  Cuftodes  v.  i^**f-  J"*- 
Ginkcs.  J^'^--.^'^ 

7^.  cites  S« 

C. 

6.  P,  Shaw'i  Parifl)  Law,  198.  cjtes  Style  251.^ S,  P.  Juft.  Cafe  Law  236.  cites Bla^k..  241. 

2.  An  order  of  Seflions  was  made,  that  the  defendant  fhould 
pay  7s.  a  week  towards  the  fupport  of  his  father  till  the  Court 
(bct^ld  order  the  contrary^  which  was  held  good^  becaufe  it  was 

L 1  4  indefinite 
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indefinite  and  no  fct  time  limited,  and  if  an  cftatc  happened  19 
fall  to  him  they  might  apply  to  the  Juftices ;  otherwifc  if  4 
time  was  limited.  2  Salk.  534.  Fafch.  5  Ann.  B.  R.  Jenkins's 
Cafe. 

3.  An  order  that  the  grandfathir  (hould  keep  the  grandchild^ 
the  father  being  living,  but  unable  to  do  it,  and  alfo  to  paj  Jo 

'  much  money  for  the  time  pafl  while  he  was  chargeable  as  well 
as  for  the  time  to  come,  was  allowed  good  per  Cur.   MSr 
•  Cafes.  Mich.  6  Ann.  B.  R.  1  he  Queen  v.  Joyce. 

4.  On  order  of  2  Juftices  to  compel  Davifon  to  allow  fo  much 
a  week  for  the  maintenance  of  his  ivife  and  family.  It  was  moved 
to  quaih  the  order,  for  that  the  Juftices  have  not  jurifdidion 
in  this  cafe,  it  being  properly  alimony  and  belonging  to 
the  Spiritual  Court.  And  (Holt  being  abfent)  Powel  faid,  that 
the  Juftices  have  no  jurifdiftion  in  this  cafe,  but  this  is  not 
alimony.  If  a  man  runs  away  from  his  family,  he  may  be 
puniihed  as  a  rogue  and  a  fturdy  beggar ;  but  whilft  he  conr 
tinues  refident,  they  cannot  charge  him  in  this  manner  5 
and  quafli'd  the  order.  1 1  Mod.  268.  Hill.  8  Ann.  B.  R.  The 
Queen  v.  Davifon. 

Foot  Settle-  j.  An  order  of  Juftices  was  made,  that  \}tit  father^in-lava 

S!ct  Hill,  fl^o^^^  maintain  his  fon*s  widow.    But  it  not  being  fet  forth  in 

1713.  s.  c!  the  order,  that  the  father  was  of  fujicient  abilityy  in  which  cafe 

— Andadds,  only  the  aft  enables  the  Juftices  &c.  it  was  qua(h'd.     10  Modt 

tThzt  ?^^-  Hill.  12  Ann.  B.  R.  The  Queen  v.  Dun,  or  Halifax  PariOi. 

three  huf. 

Kands,  who  fliall  contribute  then  ?  Sir  Thomas  Powis  fald,  the  lafV  hufhand's  father \  father 

was  ordered  fo  allow  a  maintenance  to  the  /on* 4  ^{fe^  be.  hfing  beyond  Jia  ;  and  «  father-in-law 
bas  been  adjudged  within  the  meaning  of  the  adl  of  4^  Y.\\%.  c.  i.  1  Shaw's  PraA.  Tuft.  44.  cite* 

Style  283— Shaw's  Parifli  Law  217.  cites  S.  C.  [but  the  book  is  mifcited.] 5.  P.  Dalt.  Juft. 

ft26.  cap.  73.  fayf  it  was  fo  done  in  the  Cafe  of  one  Johh  Bal  l,  by  order  2  Sept.  15  Jac.  lib. 
Seft.  pa.  Mid« 

There  wat  5,  ^n  order  of  Seffions  for  the  father  to  pay  fo  much  a  week 
ccpdon't?"  ^^"^  maintenance  of  his  daughter  was  quafli'd,  becaufe  it  was  not 
the  order,  fet  forth  that  Jhe  was  unable  to  woriy  without  which  the  Juftices 
which  was,  have  no  jurifdidion.  lo  Mod.  307.  Pafch.  1  Geo.  B.  R.  The 

that  this  al-   v-'    ^  .,„j  r-.ilW  *-    . 

lowancewas  King  and  Gully. 

to  be  paid 

iintil further  wdery  whereas  it  (hould  have  bf  en  Ko  long  as  the  father  continued  able  to  allow*  and 

the  daughter  poor  and  unable  to  work;  but  this  eiceptlon  was  over- ruled.     Ibid. Upoa 

€9mplaint  of  the  overfeers,  that  B's  daughter  was  dejtrted  and  impoteKt^  the  JufUes  adjudge 
•nd  award  the  father  to  pay  berfo  much  per  %ueek.  It  was  objected  that  there  ii  to  adjudieatitm 
that  fife  was  impotent^  only  in  the  complaining  part  of  the  order ;  and  the  order  was  ^uaflied. 
f oors  Settlements 83.  pi-  mi.  cites  the  King  v.  Litton. 

Ad  order  was  made  at  the  Selfions,  that  a  man  (hould  maintain  hit  daughter,  and  allow  her 
js.  %d.  a  week  for  her  fubliftence  ;  the  order  was  quathcdy  becaufe  it  did  not  appear  by  the  fame 
that  fi>e  was  unable  to  wot  Ik,  or  that  (he  watfrk,  aged^  er  impotent ,  v^hich  the  i^Jtute  requires. 

ft  Shaw's  PraA.  Juft.  aj.   cites  13  W.  3.  B.  R.  Mcndoza's  Cafe. S.  P.  Juft.  Cafe  Uw  236, 

7 S.  P.  Dalt.  Juft.  15^.  cap.  73. Shaw's  Pari(h  Law  196.  cites  S.  C. 

r  424   ]       T']\ifticcs^tthcquiiTterftfftonSf  upon  complaint  of  the  overfeers, 

that  Nicholas  Tripping  had  left  his  wifcj  and  thatjbe  was  become 

poor  and  impotent^  and  become  chargeable  to  the  parifh^  and  that 

Richard  Tripping  her  father-in-law  was  of  fufficient  ability^  did 

^upon  its  bein^  proved  that  Richard  was  of  abihty  to  relieve  her) 

qrdf^ 


§rler  Km  to  pay  is:  6d^  per  week.  The  order  was  quafhM  for 
want  of  an  adjudication  that  fhe  was  chargeable^  and  it  was  held^ 
that  an  adjudication  that  the  per/on  is  become  chargeable  is  as  necef'^ 
fary  in  an  order  of  the  garter  Seffions^  as  in  an  order  of  two 
Juftices.  MS-  Cafes,  Trin.  4  Geo.  B.  R.  The  King  v.  Tripping. 
8.  Upon  complaint  made  to  the  Quarter  Seffions,  that  his 
fon  Valentine  Ruth  his  wife  and  family  were  impotent  and 
unable  to  maintain  themfelves,  this  Court  does  order  the  faid 
Emery  Ruth  to  pay  them  4/.  per  week.  It  was  obje£ied,  that  it 
does  not  appear  that  he  was  rejtant  and  liv*d  in  the  county^  that 
the  charge  is  perfonal,  and  the  Juftices  had  no  power, over  him 
unlefs  he  liv'd  in  the  county.  They  were  ordcr'd  to  fliew 
caufe.  Note,  an  affidavit  was  made  that  he  lin/d  in  another 
founty,  butt  -I  think,  not  read.  Poor's  Settlements  99.  pi.  134. 
i;ites  die  King  v.  Emery  Ruth* 

(D)   Poor  Rates.    j5y  whom  made  and  How^ 

I.  A  Sfeflments  for  the  poor  ought  to  be  made  according  to  the  D«It.  Juft. 

^^  vi/ibie  ejiate  of  the  inhabitants  there ^  both  real  and  perfonal ^  ^'^'f-^* 
and  no  inhabitant  there  is  to  be  tax'd  to  contribute  to  the  relief  s.  C.—s.P. 
of  the  poor  in  regard  of  any  eftate  he  hath  elfcwhere  in  any  Dale.  Juft. 
other  town  or  place,  but  only  in  regard  of  the  Tifible  eftate  he  fl/^jJ^jTi' 
hath  iti  the  town  where  he  dwells,  and  not  for  any  other  land  cap.  73. 

which  he  hath  in  any  other  place  or  town  5  faid  by  Hutton  and S.  P. 

Croke  J.,  to  have  been  refolv'd  by  all  the  Judges  of  England  |]^^  f^^^ 
upon  a  reference  made  to  them,  and  upon  a  conference  by  cites  Black, 
them  had   together,     2  Bulf.   354.  9  Car.   in  Sir  Anthony  263— s.  P. 
Earby's  Cafe.  \^^l^ 

^ites  2  Bulf.  T54.-F-<md  Shaw't  Parifli  Law  IT9.  cites  S.  C.  [but  it  is  mifcited  and  fliould  be  354] 

The  tax  to  be  /»  frof^rtion  to  the  yearly  value^  and  not  to  the  quantity  of  the  land.  1  Shaw't 

,  Pra^.  Juft.  44.— S.  P.  Nclf,  Juft.  533. — :— One  who  poiTciTes  lands  lying  in  fcveral  parlihesy 
ihall  be  rated  in  every  pariih  according  to  the  annual  value  of  the  land  lying  in  each  parifli.  Dalt. 
Juft.  254.  cap.  7|. 

If  a  man  lives  nof  withtH  a  panjSb,  he  is  to  be  ajfeffei  ateording  to  bU  lands ;  but  if  be  livet 
jtvitbin  tbefarljby  Ilk  is  to  be  rated  as  dwelling  there  \  per  Parker  Ch.  J.  MS.  Cafes. 

2.  Rent  is  no  Jlanding  rule  for  making  a  poor  rJite  ;  for  cir-  Pa'lcer  faid, 
cumftances  maydifFer,  and  there  ought  to  be  a  regard  adjlatum  [jceVcofid^" 
Isf  facultates.  Comb.  478.  Pafch.  10  W.  3.  B.  R.  The  King  v.  not  make  a 
Juftices  of  Peace  of  the  Precinift  of  Catherine  Church  Norwich,  finding 

rate  ;  for 
if  it  be  juft  at  the  firft,  it  may  not  be  fo  after  ;  quod  ^it  concefTum  per  Holt  Ch.  J.  for  lands  may 
be  improred.     By  43  Ells,  the  rate  muft  be  equal,  therefore  it  ought  to  be  continually  altered  as 
fircumfiances alter.  2  Salk.  $26.  Mich.  12  W.  3.  B.   R.  in  Cafe  of  the  King  v.  the  Inhabitants 
of  Audly. Shaw's  Parifli  Law  219.  S.  P. 

3.  The  Seffionsy  upon  fetting  aftde  a  rate^  may  mate  a  new  one  a  Salk.  524. 
f hem/elves  f  or  order  the  church-wardens  and  overfeers  to  make  f "  5^^^^ 
a  new  one,  they  having  it  in  their  difcretion  to  make  a  new  the  Jufticet 
f  ajc  at  fcflions,  or  remand  if  tq  tf^f  church-wardens  i2fc.  to  make  »n*y  niak« 

a  new  *  ""^"^  "^ 
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themrebres,  a  ncw  ouc.    2  Salk.  48  J.  Midu  10  W*  3.  B.  R.  The  Fariih  of 
wlbw"  St.  Leonard  Shoreditch's  Cafe. 

iDdoit,  bnt 

wkij  order  the  ancient  tnbaiitsnts  to   .."b   //.  Poors  Settlements  13S.  pi.  ftSo.  cites  S.  C- 

2  Shaw's  Prta.  Juft.  45.  cites  S.  C. Ibid.  46.  cites  S.  C. Nclf.  J4ft.  534.  ehei S.  C. 


C  4^5    1       4*  *^^^  churcbnvardens  and  overfeers  may  make  a  rate  of  tbem' 

fehotSy         '^  -   —  — 

Cafe. 


s.  P.  Juft/A/w/   per  Cur.  2  Salk.  531.  Hill.  2  Ami.  B.  R.  in  Tawner^s 

Cafe  Law      ''^   -       ^  "'"'  <* 


335.  cites 
BUck.  238. 

The  oveifeers  of  the  poor  are  to  make  the  rate  which  U  uftudly  apfroveel  iy  the  tmhaUtmMU^ 
dmd  to  be  aUvund  by  the  Jujiicet.  %  Shaw's  Prad.  Juft.  43 #         S.   P.  Shaw's  PariJi  Law  a  17. 

An  overfeer  may  make  as  many  rates  as  he  wiUy  but  this  ought  to  be  done  iy  the  ttmfrmt  ^ 
the  farijbiomert  at  their  ceoeral  meetings,  and  the  rate  when  mfde  ought.to  be  €9iifnmed  iy  n 


9  Ann.  B.  R.  in  Cafe  of  the  Qu< 
•  The  order  need  not fet  firth  that  :kt  Jufiicee  aiUwing  the  poors  rate  were  dtne/Iingin  ar  amt 
the  divifiem  or  place  where  the  pariih  does  lie.  MS.  Cafes.  Pariih  of  Coabett  ▼.  Sc.  Mary^ 
liocohi. 

3  Salk.  160.       ^.  H.  took  part  of  a  houfe  in  the  parifh  of  D,  on  tbe  third  day 
PoOTs'setl    ^  December  \  he  was  rated  as  an  inhabitant,  and  was  difirain^ 
tiements       lor  a  quarter's  rate  the  Chriftmas  following  \  but  the  diftrefs 
*35-  P*-       wa$  taken  before  Chrijlmas  on  a  general  warrant  made  for  the 
V\i  "^*     whole  year  :  and  in  replevin  it  was  ruFd  upon  evidence  by  Hoh 
s' Shaw's      Ch.  J.     I  ft,  That  \{  two  feveral  houfes  are  inhabited  by  feverai 
Praa.  Juft.  families^  who  make  and  have  but  one  common  aventie  or  entrance 
c'^lwxA  ^   ^^^  ^'^  »  y^^  '"  rcfpcd  of  their  oricinal,  both  houfes  are  rat^ 
47.  cites  s.  oble  feverally  \  for  they  were  at  firft  leveral  houfes  j  and  if  otie 
C— Nelf.   family  goes f  one  houfe  is  vacant :  but  if  one  tenement  be  divided  by 
'"^'s  C—  ap^riitiony  and  inhabited  by  different  fatnilie^y  viz.  the  owner  in 
Pdt.  Juft.   one,  and  a  ftranger  in  another,  thefe  are  feveral  tenements 
253*  254-  feverally  ratable  while  they  are  thus  feverally  inhabited,  but  if 
"^  S^C  —  ^^^Jf^^^S^  ^^^  his  family^©  away  it  becomes  one  tenement*   2dly, 
Shaw's  Pa.  That  H.  could  not  be  rated  for  the  whole  quarter,  for  poor 
riflk  Law     rates  are  to  be  ajfejfed  "^monthly  by  the  ftatute ;  and  by  thta 
r  fl«s*p'  ™^^"*  *  "^^"  cannot  move  in  the  middle  of  a  quarter  but  ho 
jdl.  Cafe '  ™uft  he  twice  charg'd.    2  Salk.  532.  Trin.  3  Ann.  Tracy  v. 
Um  235.    Talbot. 

s.  P.  Nelf.  6.  When  goods  are  rated,  it  ought  to  be  according  to  the 
V^l^^\  ^  ^^"^  ^^  lands,  viz.  Goods  of  the  value  if  100/.  fliall  be  rated  5 A 
Shaw't  t^^  ^^^*  ^  lands  are,  and  the  perfon  mtdff  be  charged  only  in  the 
Praa.  Juft.  place  where  the  goods  are  at  the  time  of  the  afleflment ;  K>r  if  he 
^S*  nas  no  goods  where  afTeflTed  is  diftrained  he  may  have  an  a£lioi^ 

of  trefpafs  &c.  Dalt.  Juft.  253.  cap.  73.^ 


(E)    Poor  Rates.     Liaik  what. 

tm    ALL  things  which  are  real  and  bring  in  a  yearly  revenue 
-^  may  be  rated  and  tax'd  to  the  jcor.    Shaw's  PariA 
Xiaw  221. 

2.  Oa 
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^Ot  415 

'  2.  On  a  motion  to  confirm  a  tax  laid  by  the  Juftices  of  s.  p.  % 
Peace  on  a  toll  of  the  corporation  of  W.  for  a  rate  to  the  poor,  p^2[\„||^ 
Hales  Ch.  J.  faid,  that  on  a  reference  to  him  hj  both  parties,  44.  cicet  3 
he  was  of  opinion  that  the  toll  was  not  exempted  but  charge-  Keb.  594. 
^ble,  tho*  part  of  it  were  to  maintain  the  Mayor  \  and  per  Cur.  ^^'^^ 
a  mandamus  was  granted  to  the  Mayor  and  Juftices  to  exe-  217.  cites  s. 
cute  the  order,  Nifi.  3  Keb.  540.  MicL  27  Car.  2.  B.  R.  The  c.  [but  it « 
Corporation  of  Wickham  r.  the  Mayor.  wd^flboiw 

be  3  Keb. 

^4,0.] Dalt.  Jttft.  218.  citet  S.  C— — S.  C.  that  this  toll  time  out  of  mind  had  never  been 

taxed  to  the  poor ;  and  the  queftion  was,  whether  it  eould  be  now  taxed  by  the  ftatute'bf  43  £liz.  i 
and  the  Court  held  that  it  might.  Freera.  Rep.  419.  MicK.  1675.]$.  ^*  ^X  t^tbm  of  the  Cafeof 
the  Poor  of  Wickham. 

3.  Note,  It  has  been  lately  refolvcd  by  the  Court,  that  Shaw's  Pi- 
ground  rents  are  liable  to  the  poors  rate.  Comb.  62.  Mich.  "?1  ^Z  q 
3  Jac.  2.  B.  R,    Anon.  c. The 

orerfeerof 
Stoke  Nayland  in  Sufiblk  made  a  rate,  in  which  he  charged  the  fult-rent  rf  feveral  T  426  1 
fiumort  within  ihe  parilh,  which  rate  the  Juftices  refufed  to  iign,  becaufe  the  quit-  .    *' 

rents  ought  not  to  be  taxed;  whereupon  the  overieer,  upon  application  to  B.  R.  obtained  a  rule  t# 
^nforce  the  Juftices  to  fign  it,  which  was  ftrongly  oppofed,  becaufe  no  inftance  could  be  given  that 
ever  the  quit  rents  were  charged ;  but  the  Court  ordered  the  rate  to  be  figned,  and  a  warrant  X» 
^iftrain,  fo  that  if  any  perfon  thought  himfelf  aggrieved,  he  might  replery,  and  the  matter  in  law 
be  brought  in  queftion.  Carth.  14  Mich.  3.  Jac.  2.  B.  R.  Hull's  Cafe.-^— -Eyre  J.  faid,  thata 
,quit.rent  is  not  taxable  to  the  poor ;  for  the  tax  ought  to  be  laid  upon  the  occupiers  ;  but  Holt 
faid  it  was  otherwife  ruled  in  the  Cafe  of  one  Williams  of  Suffolk.  Comb.  264.  Trin.  6  W« 
ft  M.  B.  R.  ^on. 

4.  Hofpital  lands  are  chargeable   to  the  poor    as  well  as  Nelf.  Juft- 
pthcrs  5  for  no  man,  by  appropriating  his  lands  to  an  hpfpital,  534;Cite> 
can  difcharge  or  exempt  them  from  taxes  to  which  they  were  dW  Juft. 
fubjcft  before,  and  throw  a  greater  burthen  upon  their  neigh-  a54-  cap. 
)>ours ;  per  Holt  Ch.  J,  a  Salk.  527.  Pafch.  i  Ann.  B.  R.  J:V-.^iSr^* 

Anon«  Settlement! 

2S3.  pi- 
^qr,  cites  S.  C.'           ■    -Juft.  Cafe  Law,  234.  cites  S.  C.         .        2  Shaw's  Pradl.  Juft.  46. 
"ipites  2  Salic.  515. Shaw's Pan(h I«aw  219.  cites  S.  C.  [but  itihouldbe  527.J 

5.  The  queftion  was,  whether  a  houfe  converted  into  aeon-  s.p.shaw'i 
venticUy  andufed  for  no  other  purpofesy  was  ratable  to  the  poors  ^^^iJ^* 
tax  ?  The  Court  iaid,  they  never  knew  it,  and  order'd  them  to  hui.  i  Geob 
(hew  caufc ;  and  after  the  order  was  quafli'd.    Poors  Settle-  *•  B-  R« 
mentsi24.  pL  169.  Hill.  1727.  Anon.  ^°**°' 

6.  A  farmer  is  not  to  be  tax'd  to  the  poor  for  his  necejfary  It  may  be 
flock  according  to  the  lands  he  holds ;  but  if  he  has  a  fuper^  ^^^^^^^^ 
' abundant  fochy  i.e.  more  thani  the  land  requires,  he  (hall  be  gcodi\  but 

itax'd  for  that.  Juft.  Cafe  Law  233.  cites  Black.  263,  264.  »  •'^'^"ffijr 

7.  Yet  it  is  a  quaere  ftill  if  a  mmer  is  to  pay  a  rate  or  tax  ^d  for  the 
{ox  flock  upon  land.     Ibid.  land  he 

occupies, 
fhall  not  be  afleifed  for  his  ftock  on  that  land  neceffary  for  manure,  nor  the  profits  for  whicli  he 
has  been  already  taxed  ;  but  for  other  ftock  he  is  taxable.   2  Shaw's  Pradt.  Juft.  44.— — Shaw*» 

Parifti  Law  217.  cites  S.  C. Dalt.  Juft.  153.  cap,  73.  fays,  it  was  rcfolved  by  three  Judget 

againft  Holt  Ch.  J.  that  a  farmer  fhall  not  be  rated  to  the  po«r  for  his  neceifary  ftock,  which  ho 
{jles  on  |iis  farm,  for  that  would  be  in  effeA  to  make  the  land  fay  t^icefor  one  things  ▼is.  for  th« 
rent^  and  alfo  for  the  Jicck,  But  a  y«rm/r  (hall  be  taxedy^r  ^6/^  ricbts  and  fiock  in  cafe  the 

ilock  is  mcrt  iban  U  mce£ary  for  the  carrying  on  his  fanning  and  paying  hit  rent|  for  tlien  it  is  like 

a  ftock 


a  ftock  in  trade,  but  for  ftodc  fteceflTii^'fsr  kit  fanning  he  flitit  n«l  betkia^.    So  iar  cxtnoiji. 


Sec.  Per  three  Juftkcsagair.fi.  (he  Ch.  }.  MS.  Cafet,  the  Queen  ▼.  the  Inhabiunts  of  Barkin;  of 
Needham.'  And  adds,  N.  B,  Thofe  farmers  were  never  taied  before,  nor  were  the  tnicf- 

men  ever  before    till  within  thefc  two  or  three   years,  and  the  order  above  was  for  rating  the 
farmers  tor  the  corn  and  hay  which  was  in  their  barn  and  ftable.     Ibid. 

A  del  bier  g.  A  Jhop-he.-per  {h.^\  be  charged  to  the  poor's  rates  ^  the 
fn%A/i"/«  S^^^  ^^-  '*''  *'^  J'^P*    J"*-  ^^^^  ^*^  ^33-  ^^^^^  ^^^'  2^3» 

lands,  and     26A' 

a  great  Jfock  of  -^faret,  may  be-  taxed  for  both,   a  Shaw's  Pra£^.  Juft.  44,  iS.  P.  Mclf.  Jii^ 

533.         Shaw '3  Parifh  Law  218.  cites  S.  C. 

Stock  In  trade,  and  the  boufe  therein  the  ftock  is  kept,  may  be  both  rated  towards  the  relief  of 
the  poor,  and  this  fliall  not  be  a  double  tax ;  but  if  the  land  be  taxed,  the  ftock  upon  it  cannot  be* 
taxed  alfo»  for  this  will  be  double*    MSS.  Cafes. 

9.  On  a  motion  to  quafli  a  poor's  rate  made  at  the  quarter- 
feffions  in  Marleborough,  becaufe  it  was  ajfejfed  for  tradiy  and 
the  corporation  would  not  ajfefs  the  toll  of  their  markety  or  their 
own  lands  J  and  they  would  not  hear  at  their  feflions.  Per  Cur. 
It  will  be  inconvenient  to  quafb  poor  rates.  But  you  may  take  a 
mandamus  to  cffefs  you  according  to  law,  as  in  the  Cafe  of  the 
TowK  OF  Cambridgjs.  MS.  Cafes. 

LIaJ  pi?  (F)    Poor  Rates.     Liable,  fF£o. 

2.  f.  3. 

s.  P.  Neif.  1. 15  Y  the  words  and  meaning  of  the  ftatute  43  Eliz.  2.  the  oc^ 
Juft.  533.         -*-*  cupiers  of  the  land  are  to  be  afFefled,  and  not  the  lejfor  who 

Shaw's    ^  receives  the  rents ;  the  occupier  of  the  land  being  by  law  only 

Prad*,  Juft.  to  pay  the  afleffment,  unlefs  it  \>t  fpecially  provided  for  as  to  this 

44- —S.  P.  payment  between  him  and  his  leflbr ;  per  Hutton  and  Crokc 

law  »^*^*  J*  ^^^  declared  that  it  had  been  fo  refolved  by  all  the  Judges 

-I^s.  P.  of  England.  2  Bulf.  354.  9  Car.  in  Sir  Anthony  Earby's  Cafe, 

DalL  Juft 

219.  cap.  73,*  Shaw's  Pariih  Law  219.  cites  2  Bulf.  154  [but  it  fliould  be  354] 

S.  P.^  »  2.  Parfons  ought  to  contribute  to  the  poor ;  per  Hales  Ch.  J. 
p^*5**Tuft.  ^^o  f*i^  it  had  been  fo  agreed  by  all  the  Judges  of  England 
44?  cites  %  SLt  SerjeantVInn,  in  theParfon  of  Pa ncr ass's  Cafe.  3  Keb. 
Keb.151.—  2CC.Trin.  25  Car.  2.  B.  R.  The  King  v 

S.P.Shaw's     •'•'•'  o 

Pari'fti  Law  ai7»  «*«  S*  C.  [but  there  is  no  fuch  point  there").— —r-S.  P.  Juft.  Cafe  Law  133. 
circs  Black.  i6o.-^£very  clergyman  is  10  be  medfir  his  gleot  and  ttthes  according  to  their  yearly 
value  fo  \onz  >s  they  are  in  his  occuparion  ;  becaufe  ih^  ftatute  charges  every  occupier  of  tithes  &c. 
and  the  clergy  ^tt  contained  under  thofe  general  words  unlefs  particularly  exempted.  Dalt.  Juft. 
254.  cap.  73. 

Shaw's  Pa-  3«  A  mandamus  was  prayed  to  the  Mayor  of  Chichejler  to  ftgn 
rifli  l^w      ^  f^^  made  on  the  palace  i^c.  of  the  Bijkop  of  Chichefter,  being 

S.*C.^**  *"'^"'  '^^  P^^lP^  ^f  Subdeanry^  and  per  Cur.  it  was  granted; 
becaufe  againft  this  there  can  be  no  prefcription,  and  all  the 
prebendaries  that  live  in  the  fame  clofe,  which  is  a  fourth 
part  of  the  town,  pay  it.  3  Keb.  572.  Hill.  27  Car.  2.  B.Tl, 
The  Pariih  of  Subdeanry  v.  the  Mayor  of  Chichefter, 

4«  A 


l^oar. 


4*7 


4*  Kparfon  who  lets  his  tithes  to  the  part/hioners  may  be  taxed 
Upon  the  poor  rate ;  for  the  letting  //  but  an  agreement  with 
the  parifhioners  to  retain  the  tithes,  and  the  parfon  here  has  a 
modus  for  his  tithes ;  tho'  it  was  objedied  that  the  parifhioners 
were  occupiers,  and  fo  the  parfon  not  taxable.  MS.  Cafes^ 
Pafch.  7  Ann.  The  Queen  ▼.  Bartlett. 

5.  Thofe  ought  only  to  be  contributory  who  were  livers  there 
the  year  before^  and  none  elfe ;  perPowis  J.  Poor^s  Settlements 
48.  pi*  71*  Mich.  t2  Ann.  in  Cafe  of  the  Inhabitants  of  Ware 
V.  Petit  Executor  of  Town. 

6.  A.  feifed  of  lands  demifed  the  fame  to  B.  referving  the 
yearly  rent  of  lol.  A.  covenanted  with  B,  that  he  fliould  quietly 
enjoy  the  land,  and  to  indemnify  him  agaitift  all  charges  and 
taxes  whatfoever  to  be  imposed  upon  the  faid  lands,  except 
tithes.  B.  cnter'd,  and  was  poffefled,  and  the  church-wardens 
and  overfeers  of  the  parifli  where  the  land  lav,  and  of  which 
A.  was  inhabitant,  made  a  poor  rate,  and  B.  by  reafon  of  the 
faid  lands  was  charged  with  fuch  a  fum  of  the  faid  rate  which 
he  paid,  and  brought  covenant  againft  A.  and  af&gned  the 
breach,  in  that  A.  did  not  indemni^  him  againfl:  the  laid  poor 
rate  &c.  And  after  argument  on  both  fides  the  Court  were 
unanimoufly  agreed  that  the  poor  rate  was  not  within  the  cove* 
nantf  and  therefore  gave  judgment  for  A.  the  defendant. 
Gibb.  297.  to  299.  Trm.  5  Geo.  C.  B.  Cafe  v.  Stephens. 

7.  The  doHor  agreed  with  fever al  of  the  parijbioners  to  take  fo  %  Mod.  61. 
much  for  his  tithes^  and  made  a  leafe  to  F.  The  doftor  was  rated  ^*^**',*j, 
for  the  tithes   to  the   parifh  levies,  who  appeal'd^  and   the  s*c. 'by 
matter  being  found  fpecially,  the  queftion  was,  who  fhould  be  name  of  the 
faid  to  be  the  occupier,  the  doftor's  lefTee  or  the  inhabitants  ?  ^^^^  "' 
And  per  Cur.  the  UJfee  mujt  be  faid  to  be  the  occupier j  in  regard  ^^^^^^^ 
there  is  no  certain  time  limited  for  how  long,  but  only  from  year  and  others, 
to  year ;  and  per  Eyre  J.  the  letting  of  them  is  in  nature  of  a  f ale  ^  fnd  "^P®"* 
and  the  party  looked  upon  as  a  vendee  :  no  manner  of  advan-  J^^  3J,  ^ 
tage  is  given  to  the  inhabitants  ;  for  they  give  the  full  value  for  reaorof  the 
their  tithes ;  otherwife  had  it  been  a  contract  for  years.     Poor's  [   428    ] 
Settlements  104.  pi.  140.  The  Inhabitants  of  Lambeth  v.  Fair-  P"*^  °^^^^ 

cloth  leflee  of  Dr.  Ibbotfon.  agreement* 

let  his  tithes  to  F.  and  others,  paying  to  him  ^s,  SJ.  per  acre  for  one  year ;  and  F.  and  the  other 
farmers  of  the  faiJ  tithes  let  the  fame  to  the  refpe^ive  tenants  of  the  lands,  paying  31.  per  acre  for 
that  yeari  excepting  one  tenant  (torn  whom  they  received  tithes  in  kind,  and  paid  to  the  re^or 
21.  6<y.  per  acre.     Afterwards  F.  and  the  other  farmers  were  charged  by  the  church-wardens  and 
overfeers  of  C.  towards  a  poor  rate  upon  the  ftatutc  43  £liz.  cap.  2.  as  occupiers  of  the  tithes,  and 
Qpon  an  appeal  to  the  Sefllions,  they  were  difchargtd  as  to  all  excepting  only  7/.  which  they  were 
ordered  to  pay  for  the  tithes  of  that  tenant  which  they  received  in  kind.     And  all  this  being  re« 
moved  into  B.  R.  by  certiorari,  the  queftion  was,  who  (hould  be  accounted  the  occupiers  of  thofe 
tithes,  whether  the  farmers  who  paid  the  rent  to  the  redkor,  or  the  tenants  of  the  lands  who  paid 
their  rent  for  the  tithes  to  the  farmers?  After  argument,  the  Court  was  of  opinion,  that  the  farm* 
•rt  Ihottld  be  accounted  the  occupiers  of  thofe  tithes  ;  it  is  true,  it  might  be  otherwife  if  an  und^r* 
Itafe  had  been  made  thereof,  but  this  is  a  particular  cafe,  and  it  appears  by  the  rats  that  th« 
farmers  have  6<^.  per  acre  profit ;  and  if  the  rate  Is  aflefled  on  the  profits  of  the  tithes,  it  ought 
to  be  afTeifed  on  them,  becaufe  it  does  not  appear  to  the  Ccurt,  that  the  landholders  had  an v  profit; 
for  they  may  have  a  hard  bargain,  therefore  they  (hall  rather  be  accounted  buyers  of  thofe  tithes 
than  occupiers  {  for  where  an  agreement  is  made  for  tithes  they  fhall  pafs  by  way  of  bargain,  other* 
wife  they  cannot  pafs  at  all,  becaufe  they  lie  in  grant,  and  therefore  they  cannot  otherwife  paft 
than  a  deed ;  for  a  verbal  agreement  for  them  is  good  only  for  a  year.     The  m^ney  which  the 
/armtri  WKuvt  of  the  laodhoUen  for  tbofc  (ithet  fiallbt  astwnttd  a  modut^  and  whercTer  there 

1* 


428  l^dot* 

is  a  moduSf  h^  who  receives  it  ifaatl  be  (akeo  to  be  the  occupier  of  the  tithci.  So  where  % 
liai  a  wood,  or  ftanding  corn,  and  rell*  the  fame  ftanding,  the  feller  (hall  pay  tithes  for  that  jeac; 
In  this  cafe,  the  redlor  who  fenres  the  cure  for  is.  6d.  per  acre  (hall  not  contribute  to  the  poor's 
tax,  but  the  fiumen  who  have  fuch  a  benefit  of  6d.  per  acre  without  any  manner  of  coofideration 
for  it  by  raifing  fo  much  on  the  land-holders ;  therefore  the  Seffions  order  was  qnafliedy  nd  M 
rate  confinn'd* 


fee  (A)  pi.  /Q)  ^^iq^.     Good  OF  not.    Atid/et  afide  in  what 

Cafea. 

l.nrHERE  zxtfour  adjacent  towns  nviihin  the  parifb  of  Ban^ 
•*■  bury,  and  there  is  an  overfeer  noithin  each  town^  and  an 
ovctfcer  al/b  within  the  borough ;  they  all  Join  in  one  account^  and 
there  is  but  one  rate  madc^r  all  the  parijb^  hut  the  overjeers  of 
each  particular  town  collect  and  pay  the  money  within  fuch  town  ; 
one  who  is  tenant  of  lands  in  oneofthefe  towns  lives  in  the  borough^ 
and  is  ajfejfed  by  the  overfeer  of  the  borough  for  the  lands  within 
the  town,  and  paid  to  the  overfeer  of  the  borough  ;  and  the  like  is 
done  in  the  other  towns  }  fo  that  the  overwer  of  the  borough 
had  a  furplufage  for  the  poor  within  the  boroueh,  and  we 
ovcrfeers  of  the  towns  wanted  money  for  the  relief  of  the  ploor 
within  the  towns>.  tho'  the  poor  within  the  towns  were  lefs 
than  thofe  within  the  borough  j  and  upon  this  the  Jufticed 
ordered,  that  there  fhould  hi  a  diftribution  made;  and  this 
order  with  others  being  removed,  it  was  moved  to  be  qualhed 
by  North  and  Levinz,  but  confirmed  j  and  tho*  the  ftatute  of 
14  Car.  2.  was  cited,  and  this  cafe  urged  to  be  within  that 
ftatute,  it  was  not  agreed  to  be  within  that  ftatute.  Skin.  258. 
Mich.  2  Jac.  2.  B.  R.  The  Cafe  of  the  Borough  of  Banbury  and 
the  adjacent  Towns. 

2.  Akho'  a  poor's  rate  be  really  made  at  the  Sefjions  on  an 
appeal,  yet  if  it  does  not  appear  by  the  order  itfelf  as  by  recital  of 
the  former  order  &c.  the  later  order  fliall  be  quaftied,  and  the 
Court  refufed  tofupply  this  defeEt  in  the  order  by  affidavits.  Comb. 
133,  134*  Trin.  i  W .  &  M.  B.  R.  Anon. 

3.  The  church-wardens  and  overfeers,  and  fome  of  the  in- 
habitants of  this  parifh  made  z  poor's  rate,  which  was  confirmed 
by  two  Jufiicesj  in  which  feveral  were  not  taxed  for  their  per^ 
final  efiates  (which  was  erroneous),  but  the  whole  lay  on  the 
real  cilates  of  the  parifti ;  on  which  feveral  of  the  inhabitants 
appealed  to  the  Sejions,  and  they  ordered  that  the  faid  ratejbtuld 
he  annulled,  and  a  new  one  niade;  accordingly  the  church- 
wardens  made   a  new  mte  both  on  the    real  and  perfonal 

C  429  ]  eftates,  which  rate  was  confirmed  by  two  Juftices.  But 
in  the  new  rate  tliere  was  a  great  inequality,  the  real  efiaits 
being  rated  in  proportion  ten  times  more  than  the  perfonal  \  for 
which  feveral  of  the  inhabitants  appeal'd  again  to  the  Seffions, 
where  another  order  was  made  to  difcharge  the  faid  rate.  And 
now  thefe  two  orders  of  SefTions  being  removed  by  certiorari 
into  B.  R.  it  was  moved  to  quafti  ttiem  \  becaufe  tne  Sel&on^ 
can  only  relieve  particular  perfons  grieved  by  the  rate,  and 

cannot 
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cannot  fctafidc  ths  whole  rate*  Sed  per  tot.  Cur.  Sure  the 
Juftices  at  feffions,  upon  an  appeal  by  particular  pcrfons  grieved, 
may,  if  they  fee  reafon,  fet  afide  the  whole  rate.  The  Juftices 
have  a  large  power,  and  in  both  thefe  cafes,  either  on  the  firft 
fate  where  the  perfonal  eftates  were  not  charged,  or  upon  thd 
fecond  where  they  are  unequally  charged,  it  is  impoffible  for 
them  to  give  relief  without  fetting  afide  the  whole  rate,  which 
therefore  they  may  legally  do,  being  impowered  by  the  aft  to 
talfe  order  herein  according  to  their  difcretion  ;  by  virtue  of 
which,  as  they  may  fet  afide  the  whole  rate,  fo  they  may  make 
a  new  rate  themfelves,  or  order  the  overfeers  &c.  and  church- 
wardens to  make  a  new  one,  as  was  done  in  this  cafe ;  where- 
fore thofe  two  orders  were  confirmed.  12  Mod.  212.  Mich* 
io  W.  3.  B.  R.  The  King  v.  the  Inhabitants  of  St.  Leonard 
Shoreditch. 

4.  If  a  poor  rate  be  made  for  a  whole  year^  it  cannot  be  con^ 
firmed  in  part,  but  muft  be  for  the  whole  or  no  part.     8  Mod. 

xo.  Mich.  7  Geo.  Bifliopfgate  Church-wardens  v.  Beccher. 

5.  If  the  rate  be  illegal^  the  *  Juftices  may  refufe  to  Jign  it,  *  And  they 
but  as  to  thefums  or  parties  ajfejfed  they  have  nothing  to  do  with  ""^"^lufe  ' 
it,  the  remedy  is  by  appeal ;  and  tho'  the  Aldermen  of  Dorchefter  Iipon  amtn- 
refufed  to  fign.a  rate   becaufe  of  inequality,  yet  the  Court  damutdi- 
granted  a  mandamus,  and  after  a  return  a  peremptory  manda-  ^^^^r 
xnus,  and  then  an  attachment,  in  order  that  the  parties  grieved  u/^ms.'^ 
might  appeal     Cited  per  Cur.  MS.  Cafes.  Mich.  8  Geo*  B.  R.  Cafes.  Hill, 
in  Cafe  of  the  King  v.  Beecher.  t^*°'  2'  r 

o  R.  in  Cafe 

of  the  In. 
habitants  of  Bofton  ▼.  the  Inhabitants  of  HomcaiHe  in  Lincoln(hire. 

6.  A  rate  that  is  of  itfelf  good^  may  be  quajb^dj  where  it  fays  Parker  falA 
it  Jball  be  a  (landing  rate\    per  Earl.  Poor's  Settlements  23.  ^^^^^ 
pi.  33.  in  Cafe  of  Shagforth  r.  Northbovey  in  Devon.  f^* state 

9uajh*d,    II 

the  rate  is  tft  good^  it  is  m  mere  nullity^  and  you  are  not  bound  to  obey  it.  Poor's   Settlements  48. 
pi.  41.  in  Cafe  of  the  paii(h  of  Ringmere  v.  Pctworth  In  Suflfei. Shaw's  Parifli  Law  aai.  S,  P, 

7.  To  quafli  a  poors  rate   tlie  parties  aggrieved  appealed  to  S.P.Shaw't^ 
the  Seflions ;  the    Seffsons  made  an  order  to  levy  the  money  on  ^*"^  ^^ 
account  of  tlie  rate  according  io  the  land-tax  5  it  was  mov*d  to 

quaih  it,  becaufe  perfons  that  do  not  pay  to  the  land-tax,  yet 
contribute  to  the  poors  rate,  as  perfons  who  have  a  confider- 
able  fum  of  money,  ^lafh^dy  per  Cur.  Poors  Settlements  73* 
pi.  96.  The  Fariih  of  Camberwell's  Cafe. 


_  > 

(H)    Remedies  for  recovering  of  Rates.  *««  W  i^ 

1.  »•  4* 

I .  T  T  was  faid,  that  a  'warrant  to  difirain  for  a  poors  rate 
^  ought  not  to  be  granted  before  demand  made  ;  for  the  firfl 
ought  to  be  only  a  confirmation  of  the  ajfeffment  for  the  poor,  and 
afterwards  upon  refufal  ksfc.  a  new  wiirratrt  is  io  be  made  for 
^i/irefs  b'r.  and  Holt  faid  thatfiridly  it  was  fo,  but  the'praftice 

having 
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liaTing  been  in  the  cafe  of  taxes  to  grant  fucli  ft  Mn^<lllj| 

^    warrant  to  diftrain,  communis  error  facit  jus.    Comb.  342.  Trin. 
7  W.  3.  B*  R.  in  Cafe  of  £aft  India  Company  v.  Skinner  &  al. 

*  2.  If  the  poor  rates  are  unreceived,  and  the  overfeers  lay  nd 
a  fum  of  their  own,  they  are  remedilpfs  if  they  do  not  raife  it 
before  they  are  put  out  of  their  office.  Juft.  Cale  Law  235.  cites 
Black.  237.  238. 

3.  The  churchwardens  and  overfeers  of  the  poor,  hy  warrant 

from  any  two  ^ujiices  of  the  Peace  ( ^uor,  i.)  may  levy  the  tax 

by  diftrefs  ana  f ale  of  goods  where  any  perfon  refufes  payment 

of  the  fum  he  is  aflefled.     And  if  there  be  no  diftrefs  whereby 

the  fame  may  be  levied,  he  (hall  be  committed  to  the  common  gaot 

thereto  remain  till  payment.  2  Shaw's  Praft.  Juft.  42. 

Dalt.  Juft^       ^.  Pi^  mandamus  was  mov'd  for,  and  a  rule  obtain'd^r  an 

73?  cites  S.  -Alderman  to  Jhew  caufe  why  he  refused  to  grant  his  warrant  f 

c— Ncif.    dif rain  for  a  tax  for  relict  of  the  poor ;  who  at  another  day 

Juft.  534.     {hew*d  that  the  churchwardens  had  made  a  tax  for  the  whole 

'    '  year^  w;hen  they  fhould  have  made  only  a  quarterly  tax,  and 

thereupon  a  rule  was  made  that  he  fhould  grant  his  warrant  to 

diftrain  quarterly.   8  Mod.  10.  Mich.  7  Geo.  I72X«  Bifliopfgattf 

Churchwardens  v.  Alderman  Beecher. 


«ee  (A)pu  (I)    Rates  of  Parijhes  In  Ald4 


%  Shaw's      I.   A  N  order  of  Scffions  was  returned  upon  ftat/  43  Eliz. 
r6*dtcs"s*  rating  the  pariflies  adjacent  &c.  for  relief  of  a  p 


fo# 

^ ^  poor 

cT-Ishaw»i  parifli.  Exception  was  taken,  that  bv  the  ftatute  this  ought  to 
I'arilh  Law  have  bcctt  douc  by  the  two  next  jujlicesy  whereas  this  order 
>i^. cites s.  ^g^  ^^^^  at  fejjions.  And  bv  the  Solicitor  General,  if  it  be 
Such  order  made  by  all  the  Juftices  &c.  tnen  it  is  by  two,  and  they  (hall 
muft  hegin  be  fuppofed  to  be  at  the  general  feflions.  And  per  Wythens, 
luftlceT**  y^^  \i^y^  not  purfued  the  ftatute,  and  do  hereby  prevent  the 
and  if  it  be  appeal.  Adjoumatur,  and  it  was  afterwards  at  another  day 
«n  original  quaihed  for  that  reafon.  Comb.  25.  Trin,  2.  Jac.  2.  B.  R* 
2:li'i«[.':J;  The  King  v.Griefly. 

Mod.  397.  Pafch.  10  W.  3.  Anon. 

2.  A  parifti  in  Colchefter  being  furcharged  with  poor,  ditf 
Juftices  made  an  order  that  two  other  parijhes  in  Colchefter 
(hould  pay  to  the  relief  of  the  poor  within  this  parifti,  viz.  the 
one  5  J.  per  weehy  and  the  other  8/.  per  week,  ajid  that  the  overfeers 
fhould  collect  it ;  and  the  order  being  removed  by  certiorari, 
Alibone  mov'd  to  quafti  it,  becaufe  not  purfuant  to  the  diredion 
of  43  EVvz.  which //^  (others  ^ other  pariflies )  fo  that  it  ought 
to  be  ajfejfed  by  the  ^Jitflices  upon  particular  perfons^  and  not  gene- 
rally, land  fo  it  may  be  done,  and  it  has  been  admitted  it 
might  be  done  this  Term  before ;  and  alfo  a  cafe  remembred 
in  Pemberton*s  time,  when  it  was  fo  ruled).  But  the  Court 
fecmed  to  be  of  opinion  that  it  was  well  enough^  and  according 
S  w 


to  tKc  tlgiit  cdunc;  and  that  the  Juftice^  are  oiily  to  aflefs  tlift 
i^uantumy  aixd  then  the  rate  is  to  be  made  by  the  ovcrfeers  of 
ihe  pdor  of  the  parifli,  and  fach  was  the  opinion  of  the  Court* 
Skin.  258.  Mich.  2  Jac.  2.  B.  R.  St.  Rumbald's  Parifli  Cafe. 

3.  li  was  moved  to  quafh  an  dtder  made  ^y  tiOo  Jfujlicest  ihat  $Saw*i  Pil^ 
the  inhabitants  ofL.  G.  fhould  pay  a  year/v  /urn  to  f^ieijone :  ift^  »,6.^ 
becaufe  it  was  ntftjaid  qmrum  onus  j  but  that  exception  was  S.  c, 
difallowM  :  2dly,  far  that  it  "m^kimly  faid  thai  Whetjiotte  nJiias  at 

gnat  charge  in  maintaining  the  poor,  but  not  thai  they  nvett 
Unable.  Note,  iJpon  an  appeal  the  Jullices  made  ah  order  at 
the  feflions,  wherein  it  is  faid  they  mdere  opprejfed^  which  implies 
inability.  Comb.  241.  Hill.  5  W.  &  M.  B.  R.  The  King  r* 
the  Inhabitants  of  Little  Olen  in  the  (bounty  of  Leicefter. 

4.  Upon  an  ordet  for  contribution  to  the  relief  of  a  poor  ^«w<  *<^ 
parifli  It  was  ruled  that  the  Juftices  may  either  charge  particular  ^^^^^^ 
^erfons  or  the  *a)bole  parijhy  and  they  to  levy  it ;  but  here  a  \fum  203!  dtei 
*«  g^fi  was  liud  fir  a  ^hole  year^  which  (it  was  objefted)  was  S.  C— S. A 
linr«afonable ;  for  their  ability  may  change)  nevertheleft  the  [  43^    3 
order  was  confirmed.    Comb.  309.  Mich^  6  W.  &  M*  B«  R.  Jjja'^'Aft*   * 
The  iting  Vi  Knightly  Inhabitants.  ^3,  cites  % 

Bulf.  352— i 
Juft.  Cafe  Law  234.  cites  S.  C. — Shaw*$  Parifli  Law  ti6.  Vites  S.  C.  [but  I  fee  no  fuch  point 
there ]~-Ic  was  refolved  that  the  Juftices  might  impofe  the  charge  upon  any  ^f  the  inhabitants  bf 
tile  neighbouring  parifb,  aiid  were  liot  obliged  to  put  A  general  tax  upon  the  whole  paridi,  the  wordi 
of  the  j^<x/4^/ir  ieing^f any  other  of  any  other  far'Jh)  Vent.  350.  Mich.  32  Car.  1.   1).  R.  Anon* 

^ Dalt.  Juft.  153.  cap.  73.  cites  S.  C S*  P.  cited  by  Ho?t  recordci',  \A  be  fo  ruled  in  the 

Cafe  of  a  Pari(h  in  Cambridge,  Mich.  \i.  Car.  a.  B.  R.  after  baring  been  diverfe  times  argued  by 
Pembertonand  Polletfen,  and  it  was  alldwed  to  be  fo  by  the  Court.  Skin.  2^q.  Mic^h.  2  Jaci  2. 

B.  R.  in  Cafe  of  the  Borough  of  Banbury,  and  the  adjacent  towns. -^ — The  Juftices  may  tax 

iny  other  peffons  withiit  the  hundred  to  pay  fuch  fums  of  money  as  thty  &all  think  fit.  Haiti 
Juft.  125.  cap.  'iy. 

f  Upon  a  motion  to  quaih  an  order  for  charging  feveral  pariflies  to  contribute  to  the  relief  of  the 
t>oor  of  another  parifli*  it  was  faid  by  the  CoUrt»  that  fiich  a  contribution  may  be  ^^  a  grofx  fuM 
yearly.    Comb.  242.  Hill,  i  W.  if  M.  B.  R.  Anoil.— — Poori  Settlem^otti  151.  pi.  aos* 
cites  S.  C. Shaw's  Pari&  J^^  216.  cites  S.  C. 

5.  Holt  Ch.  J.  faid,  that  poffiWy  i  place  tfxtra-paf'ochial  mzf  Whenlnhi* 
be  tax*d  in  aldofdparljh  ;  bui  aparljhjhatt  not  be  tax*d  iri  aid  of  J;^?^"^/^^** 
that.  2  Salk.  48(15.  Hill.  II  "VST*  j.B.  R.  in  Cafe  of  the  Predna  chiafpUcE 
of  Bridewell  v.  the  PariOi  of  ClerkenwelL  «re  tax' J 

^  towards  lii 

ireliefrfthe  foar  nf  an  ddjoiMitig  parifii  the  tax  mvjt  be  by  pc//;  eVefy  particular  inhabitant  by  him- 
fclf  i  ivt  where  it  is  laid  up§M  m  hundred  it  U  otherWj'ife  \  bccaufc  there  are  officers  who  may  propor-jk 
tion  what  every  body  is  to  pay.  MS.  Cafes.  The  Queen  v.  the  Inhabiunts  of  Clarendon  Park  and 

the  Hunditd  of  i^&dworth. Btit  at  another  day  the  Cotlrt  held  that  the  reafon  was,  becaufe 

the  pariihes  were  taxable  by  themfelves  at  the  common  law,  and  that  in  the  faid  cafe  ihe  inhabit 
tants  of  an  extraparochiml  place  may  be  taxed  in  general^  asd  that  they  may  {)ropottion  the  par- 
ticulars upon  every  inhabitant,  or  the  tax  at  firft  may  be  laid  upon  every  perfort  by  himfelf,  but 
atit  Jufiico  cannot  appoint  \sto  perfont  to  do  this,  and  that  the  moiuy jLali  Ift  levied  qh  fuch  and 
fuch  \  asd  being  thus  appointed,  the  order  was  qualhed.    Ibid.  ' 

6.  in  a  city  where  ond  pariih  i3  liot  able  to  relieve  tlieirpoof, 
the  next  parijh  being  able  is  to  aid  them  by  a  weekly  allowance,  but 
when  the  caufe  Ceafed  fuch  allowailce  is  to  ceafe  alfo.  Juft* 
Cafe  Law  234^  cites  Black.  260,  262^ 

7.  In  cafe  >  parifli  is  not  able  to  maintain  its  own  poor,  twd  S.  P.  Nelf^ 
Jttftiees  may  tax  any  other  ]parifh  within  the  hundred  towards  I«^li3* 

Yot.  XVI.  M  m  ihcir 


45<  #00C. 


relief^  and  if  the  hundred  he  nst  cf  aiilby  (d  reBere:  thdr 

paii(he9>  the  Jufticts  in  tiiaxfejjions  may  tax  any  other  parifhor 
,  parijbes  'within  the  county.     ^  Shaw's  Pra£k.  Juft.  42. 

t  Shiw't  8,  An  order  was  made  hy  the  Jujiices  of  the  borough,  fir  lir 

Sl  dcilJ^S.  P^^fi  ^f  S^-  Peter's  to  pay  to  theMcers  of  St.  Mar/s  the  fum  of 
C.^Shaw's  20/.  weekly f  until  we  the  faid  jujiices  jball  fee  Jit  to  order  to  the 
Pariih  Jaw  tantrary.  It  was  objefted,  1  ft,  That  it  docs  not  appear  that  the 
lyy .  citMS.  ^^^  ^5^^  Mary^s  is  *  overburtbened  with  poor ,-  but  ovcT-mlM  5 
flwjf  tf/;^r  for  the  order  follows  the  word^  of  the  ftatute.  adiy,  It  is  faid» 
tb^tbt  fm^  that  they  are  Juftiqes  of  the  town  and  borough,  and  it  appears 
»rtyrti"iaA  ^^^  ^^  ^''*'"  ^*^  ^^  porijb  of  St.  Marfs  is  within  the  borough,  but 
j^  another  not  within  the  town  and  borough.  But  per  Cur.  they  are  Juftices  of 
nvMSHctmhU  both.  3dly,  The  order  is,  until  we  fhall  fee  fit  to  order  the  con- 
•Im^fuim^*  trary,  where  the  aft  never  gave  the  Juftices  fuch  an  authority^ 
mmJUktv '  and  it  is  in  efFeft  making  a  perpetual  order  \  for  if  one  of  the 
muft  60  M  Juftices  die  or  be  remov'd,  no  other  Juftice  can  alter  it  till  they 
l^d^dha.  *^  faJ^  Juftices  Oian  fee  fit  to  alter.  And  it  was  quafli'd  per 
-iim  that  it  Cur.  for  the  laft  objection.  Poors  Settlements  I2l.pt.  165. 
'Pt^^fo  Pafch.  12  Geo.  i.  The  Inhabitants  of  St.  Peter's  and  St;  tlaryV 
Ms' Cafcf  ^"  ^^^  Borough  of  Marleborough. 

C«abcttT.St.  Mary's  Linooln. 

[For  more  of  ?&0Or  In  general,  fee  flfpprentt'CCtf,  leaSttfitH^ 

j£)ter0eer0,  1Kemo\)atj  ^twi^w,  &ectl€mnit?»  v^A 

other  proper  Titlcs.J 


f  «^  ^  l^ortion?. 


««« «•        (A)  Raifed.    How.    By  Sale  or  Mortgage  &c. 

I.  piOrtion  charged  by  virtue  of  a  po^ver  [was  decreed]  to  be 
**•    raifed  by  fale  or  mortgage  and  not  by  perception  of  pro- 
fits. MS.  Tab.  cites  February  28th,  1701,  or  1707.  Kelly  r. 
Ld.  Bellew.  , 

In  tbtt  CaA  2.  A  term  of  99  years  was  by  marriage  (ettlement  created^ 
nofxfttft  and  vefted  in  truftees  Ar  mahing  provifion  for  younger  cluUren, 
mUeTwhoi  ^^^^rcby  in  cafe  of  both  fons  and  daughters,  the  daughters 
ibeioool,  were  to  have  loool.  each,  at  the  age  of  21  or  marriage;  and 
forthnt  and  if  no  fon  and  but  one  daughter,  (he  to  have  $000!.  but  if 
XwbJc^  more  daughters,  then  8000I.  between  them,  to  be  nufed  out 
•  iwtkif      of  the  rents,  iffues  and  profits  asfoon  as  eoavenicntlj  coutd  he.   The 
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tskiher  died  without  iflue  male,  leaTing  3  daughters ;  aiid  dn  a  truft 
bill  brought  by  the  3  daughters,  it  was  urged  that  the  8000I.  Jhc^^^fn^ 
ihould  be  raifed  by  mortgage  or  fale,  becaufe  here  was  n  tim^  It"  for  nifine 
mited for  payment^  viz.  on  the  death  of  iht  faihtr  without  ijfue  male\  ipool.  »• 
for  that  then  favs  the  deed  the  portions  fliall  be  raifed  as  "^  foon  SJ^htcn* 
of  conveniently  they  may^  which  is  in  judgment  of  law  prefently ;  payable  at 
and  ©f  the  fame  opinion  was  the  Ld.  C  Parker,  and  fo  decreed  *'  ^  ™*^* 
it.  Pafch.'4  Geo.  i.  10  Mod.  401.  Afhton  v «   cXofAei* 

"     *  «  being  no 

ton ;  ind  the  term  was  not  made  without  impeachment  of  waft.  It  was  faid  hy  the  eouafel  for  th«' 
plaiatifff  and  fo  ruled  by  the  CourCf  chat  (he  dangburi  vere  purebafort  of  tbeir  fttrthns  by  tbdt 
m9tber*s  marriage  9fid portion^  but  the  limitation  to  the  detendant,  who  was  brother  to  the  grantor^ 
was  voluntary ;  that  the  meaning  of  the  word  (portion)  it  n  provifionfor  marriage^  but  the  leifurely 
way  of  raifing  money  by  yearly  profits  would  net  aofwer  fuch  end ;  that  the  words  f  profits  oflandi) 
efpectally  when  to  pay  portions  or  debts,  i^npiy  any  pr<\fitx  vibifb  tbe  land  v/wld yields  fiiber  by 
Jiiiing  or  mortgaging:  tnat  though  the  woxds  (yea^fy  profits)  might  make  a  difference^  ym  thm 
#ord  (yearly)  wal  here  omitted.     Wtns's  Rep.  415.  ftc.  Pafch.  17 iR.    Trafibrd  v.  Afliton. 

*  But  where  the  term  was  for  raifing  portions  for  daughters  by  rents  and  jprofits,  or, by  fale  or 
nortgag^y  and  to  be  paid  at  tbe  daughters  age  of  1%  or  marriage^  provided  that  no  maimtenan€€ 
Jhould  commence  till  death  of  the  fatbeTy  but  at  tbe  quarter  day  after  i  and  provided^  if  all  tha 
dUMghten  diebetvfteu  18  er  marriage^  tben-the  term  to  be  void';  and  a  power  Vfitb  confent  oftrvftte*^ 
fO  revoke  tbe  nfes.  The  mother  died  leaving  no  fon,  and  but  only  on^  daughter,  who  married  J .  S* 
I/ord  Macclesfield  thought  that  the  portion  (heing  3000 1.)  remained  yet  fubje^  to  a  contingencyg 
aJid  therefore  not  to  be  niftd  till  this  contingency  is  out  of  the  cafe,  which  cannot  be  done  during 
the  father's  life;  and  the  words  of  the  daufe  for  paying  the  portion  being  ftho'  they  are  not  takea 
into  the  ftate  ofthe  cafe  in  the  report]  vis.  That  the  fame  Jball  be  paid  at  the  daughters  age  of  t%or 
marriage^  or  asfoon  after  as  conveniently  may  be,  his  Lf  rdfliip  inferred,  that  it  was  not  to  be  raifed 
tifi  ircoold  be  done. with  conveniency,  and  faid,  that  in  his  opinion  it  cannot  conveniently  be  raifed 
hy  felling  a  revcrfion,  which  will  incommode  the  family  to  that  degree  as  to  ruin  the  eftaie,  and  f« 
declared  that  he  thought  it  could  not  be  conveniently  raifed  till  the  father's  death.  Hill,  i  ^x^9 
%  Wms's  Rep.  93.  to  xoi.  Rerefby  v.  NeWland.-»-AflGirmrd  in  the  Hou&  of  Iiordi,   Ibid* 

3.  A.  purfuant  to  marriage  articles  fettled  lands  on  himfcif  Chan.  Prce. 
for  life,  remainder  to  his  wife  for  life,  remainder  to  the  firft  &c.  MS^TabT 
fons  &c.  remainder  totrufteesfor  i%o  years  for  raifing  i^ooLfor  cites  Fc-' 
daughters  portionsj  viz.  out  of  the  rents  and  profiti  of  the  premises,  hmary  si 
as  iveU  by  leafes  for  one'y  two,  or  three  lives,  or  any  number  of  years  ThaVthIt 
determinable  thereon^  oxfpr  21  years  abfilutely  at  the  old  rent*  They  truftces 
had  only  one  child,  viz.  adaughter  named  M.  [It  feems  that  the  rv^«d  the 
wife  was  dead  tho'  not  mentioned]  A.  having  referred  to  him-  ^^l^»^^ 
felf  the  reverfion  in  fee,  fettled  the  fame  expectant  on  his  own  gage  of  all 
death  without  iflue  male,  and  fubjeft  to  the  120  years  term,  to  '^'  '"^*"; 
trufleesyfw  10  years,  remainder  to  B.  his  nephew  for  life,  re*  j^^jjjj*^ 
mainder  to  hisfrft  (sfcfon  in  tail  male,  remainder  to  C  grand*  wasfetafide, 
fon  of  A.  and  ion  of  M.  in  tail  male,  remainder  to  A.  in  fee.  The  and  decreed 
to  years  term  was,  that  if  M>  and  her  hufband  would  releafe  the  [   433   3 
1500/.  then  thetruflees jhoiild  raife  ipoo/.  viz.  1500/.  to  be'vejkd  ^rthcTcnt 
in  land  for  the  benefit  of  M.  and  her  hufband,  and  the  other  400/,  .»n4  profits, 
he  to  paid  to  the  hufband  of  M.    A.  died  without  iflue  male,  leav-  there  bein^ 
ing  C.  his  executor,  M/s  portion  not  being  paid ;  B.  entered  !^oJifion^*  • 
and  enjoyM  for  4  years,  the  portion  ftili  unpaid.   The  furviviug  that  the  mo# 
ttuftee  died,  and  M.  having  adminiftred  to  him,  (he  and  h^r  nies  fhcuid 
hufband,  and  B.  aflign'd  the  term  of  lao  years  to  T.  S.  who  ad-  ^f  "'?A*^ 

\  iiTff'f  '/r  t        r  ATs^rr         TtntS"  and 

vanced  the  1 500 1.  B*  died  without  tjfue  male  after  7  years pojjeffion  profits  j  be- 
hut  Itfi  no  affets.  The  qtieftion  was,  whether  the  money  could  fidesihepov- 
Inb  raifed  by  mortgage,  or  any  other  way  by  the  word*  pf  jhe  X^^^ 

M  w  2  sruil,  '^     ^ 
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V  ^^^^'*  tru^f  tlian  by  annual  profits  or  leafing  i  Ld.  C.  MacclesficM 
Aey* could  ^**^*  ^^  thought  it  material  to  know  the  yearly  value  of  the  prc- 
not  mort-  mifTes,  and  that  he  took  it  to  be  a  rule,  that  where  a  trufi  of  a 
f  *p  for  the  term  for  raifing  portions  direBs  a  particular  method^  it  implies  a  iw* 
Tn  °fome"*  g^tive  that  thcy  ftiall  not  be  raifed  any  other  way ;  and  when  it 
cafes, where  IS  as here  to raife  by  leafing  &c.  it  (hall  not  be  any  other  way; 
^  it  douht-  and  that  it  is  confiderable  that  even  by  leafing  it  could  not  be 
whole  (erm  ^^^^^^  b.^t  by  refer ving  the  o\^  rent ;  that  the  natural  meaning  of 
jnay  be  af.  raijtrtg  a  portion  by  rentj^ijfites  and  profits  is  by  the  *  yearly  profits  \ 
fi^cd.  but  but  to  prevention  inconvenience^  the  word  (profits)  bos  infome  par" 
apparent*—  ''^'''^'"  i^fl^nces  been  extended  to  any  profits  whidi  die  land  will 
The  Report-  vield,  but  not  where  rcftrained  by  (ubiequent  words.  And  hit 
«r  fayt.  that  Lordfliip  obferved,  that  at  the  time  of  making  this  fettlement, 
was  tfter-  (^^^0  ^"  *^57>  ^^  thought  thc  word  (profits)  was  not  extended 
warde  af.  to  fignify  profits  to  be  made  by  fale  or  mortgage.  Pafch.  1722* 
^medinihe  a  Wms's  Rep:  13  to  21.  Ivy  v.  Gilbert  &  al.      ^ 

Houfc  of  r       J  i  ,  -». 

LordSf  though  thought  •  very  hard  cafe.    %  Wm&'i  Rep.  1 1. S.  C.  cited  by  the  Mafter  of  tl|t 

RoUa.  Hill-  1731.  and  coocludcd,  that  there  was  not  one  fioglc  precedent  where  a  fa!c  had  bcca  ' 
decreed  of  a  truft-term  for  a  portion  appointed  to  be  raifed  by  rents  and  profits^^nd  00  time  limkci 
lii^r  p.yment.     2  Wnris's  Rep.  604,  6r5.  in  Cafe  of  Eyelyn  v.  Evelyn. 

*  Truftees  being  to  pay  the  daughters  portions  out  of  the  rents  and  profits,  it  was  c^je^d  that 
they  hod  not  power  10  foil ;  te  which  the  Court  lepiied*  that  ihs  truftees  were  K0t  to  pay  the  por* 
tions  ovt  of  ibi  annual  rents  andprofiti^  hui  out  of  the  refits  and  frofia^  and  thofe  portions  were  to 
bt  paid  at  prefixed  days^  which  the  annual  profits  would  not  do  {  and  therefore  conceived  the 
tmftees  might  fell  for  that  purpofe  wid)in  the  intention  of  the  trult  Cbau.  Cafes  176.  Tria. 
M  Car.  a.  Backhoufe  ▼.  Middlcton. 

4.  "When  no  time  is  limited  fir  payment  of  portions,  and  thc 
claimants  are  of  very  tender  years,  tho*  the  right  to  tlie  portions 
ve/led  in  fuch  mfant  daughters,  yet  they  are  to  be  raifed  by  rents 
and  profits ;  per  the  Mafter  of  the  Rolls.    2  Wms's  Rep.  603. 
Hill.  1731.  in  Cafe  of  Evelyn  v.  Evelyn. 
S.  C.  cited       g,  j4s  where  lands  were  limited  to  the  hufband  for  life,  rc- 
Maf^r*  of    '"^J'^dc^^  *o  tbe  wife  for  life,  remainder  to  the  firft  &c.  fon  in  tail 
the  Rolls,     male,  remainder  to  J.  S.  in  fee ;  provided  thzlifno iffue  malcy  but 
Hill.  173  •.  a  daughter  be  living  at  the  hufband* s  death j  then  the  trufiees  Jkould 
Re^"6oV  f^f^^dfeifed  of  the  premiJfeSy  to  the  intent  that  fuch  daughter  fhouli 
In  Cafe  of  receive  loooo/.  out  of  the  rents ^  revenues  and  profits  thereof,  and 
Ivelyn  ▼•      loo  L  a  year  for  maintenance^  and  this  loooo  1.  to  be  for  her  por- 
jn*       ^jQn^  without  appointing  any  time  for  payment.    There  was  no 
fon,  and  but  one  daughter,  who  died  unmarried  at  17.  The 
'  locool.  was  decreed  to  go  to  her  executors,  and  to  be  raifed  out 
of  the  profits,  Trin.  1688.  2  Vem,  72.  Ld.  Rivers  v.  Ld.  Derby. 
•.c.aipied.      6.  By  fettlement  of  the  manor  of  W. — A.  was  tenant  for 
•  '3'«    Ufe^  remainder  to  his  firft  &c.  fon  in  tail  male,  with  z  pouter  t9 
A*  to  charge  the  fame  with  6000  /•  by  leafe  mortgage  or  atherwtje^ 
without  reftri£lion,  and  with  zpowerto  everyone  of  the  fons  when 
inpffeffton  to  limit  a  jointure  of  100  L  a  year  fir  every  1000/.  and 
to  make  leafesfans  wqfi  (but  without  prejudice  to  anyjmnturt  to  hi 
made)  for  ratfing  daughters  portions  not  to  exceed  their  motbef'sfir* 
tune,  and  the  leafes  not  to  take  effeSt  until  failure  of  iffue  maleoffiub 
fon  making  fuch  leafe,  with  power  to  any  in  poffefjion  to  Uafifor  21 

yars  at  tbt  mofl  imprvved  tent.    A.  by  another  fettlement  c^ 

$tier 
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^hft  lands  made  the  day  following  limited  the  fame  to  the  fame 
ufeSf  *  with  this  difference  only,  viz.  that  as  to  the  fon*s  power  of 
leafing  for  raifing  daughters  portions,  thefe  words  were  added 
(fo  as  fuck  leafe  or  leafesjhould  ceafe  and  determine  upwi  the  raifing  of 
fuch  portions  and  cofts  and  charges  for  raifing  of  the  fame).  A, 
died,  and  upon  the  marriage  of  B.  the  elded  fon,  he  by  virtue 
of  the  power  limited  a  term  of  500  years  to  truftees  to  commence 
from  and  after  failure  ofiffue  male  of  the f aid  B,  and  by  and  out  of  the 
rents f  iffues  andprofitSy  or  byfalcj  mortgage^  or  leafe^  or  other^vtfe^  as 
foon  as  conveniently  might  he  after  his  deceafcy  raife  8009  /.  (fo  much 
being  his  wife's  fortune)  for  daughters  portions  j  provifo  that  the 
term /ball  not  prejudice  the  jointure,  and  thgt  immediately  after  the 
raifing  the  term  Jhall  ceafe, — ^B.  died  leaving  3  daughters  but  no 
fon,  who  at  about  4  years  of  age  brought  their  bill  againft  the 
remainder-man  in  tail  for  a  prefent  falc  of  the  500  years  term, 
•—It  was  agreed  by  Ld.  C.  King,  Ld.  Ch,  J.  Raymond,  and  the 
Mafter  of  the  Rons,  that  the  8000 1.  fhould  be  raifed  out  of  the 
rents,  iffues,  and  profits  of  the  500  years  term,  and  not  by  fale 
or  mortgage ;  aod  that  no  more  than  8000 1.  fhould  be  raifed  in 
the  whole,  and  tfie  profits  to  be  accounted  from  the  death  of  B. 
TTie  Mafter*of  tfie  Rolls,'took  notice  of  the  different  limitations 
in  the  two  federal  fettlements,  and  that 'thereby  it  was  plain, 
that  a  fale  was  not  intended  by  B.  and  that  it  was  not  poifible  ^ 
that  the  term  could  ceafe  upon  raifing  the  portions  in  any  other 
fenfe  or  way  than  by  raifing  them  out  of  the  growing  profits* 
And.Ld.  Ch,  J.  Raymond  relied  much  on  the  intention  of  the 
maker  of 'the  fettlement,  which  appeared  to  be  plainly  to  preferve 
the  eftate  in  the  male  line,  and  fo  thought  it  would  be  extreme  hard 
to  decree  what  would  be  the  deftru£lion  of  the  eflate  again  (I 
the  intention  of  the  party.  Hill-  X73i«  2  Wnas's  Rep,  591^ 
^98.  to  6Q5.  Evelyn  v.  Evelyn. 

(B)  At  what  ^ime  to  be  raifed  or  paid.  •«  (a)* 

1.  T>  Y  marriage  fettlement,  a  term  is  limited  to  f  aife  jooo  1.  if  s.  C.  cited 
^  but  one  daughter,  to  be  paid  at  2I  or  marriage^  vfhich  fhould  ^^^Jl^^Il 
ftrfl  happen  after  the  deceafe  (f  the  father  and  mother ,  or  within  fx  Su  C.  cfted 
months  after  either  (f  thofe  days  or  times*  There  was  only  one  2Vcm.65.8. 
daughter,  and  the  father  dy'd.  Daughter  comes  to  21 ;  decreed  ^"J"*  '^Jj°* 
the  500CI.  to  be  raifed,  tho*  the  mother  was  living,  a  Vem.  R.2oo.2d3. 
458.  Hill.  1703.  Gerard  v,  Gerard.  — s.C.cited 

ftVern>64i. 
in  Cafe  of  Corbet  t.  MaydweU,'— and  iHid.  6$$.  in  Cafe  «f  Hickman  ▼.  Anderfon,  where  thia  i%. 
faid  to  be  a  ftrain. — St  C.  3|pd  i^  being  iafiftsd,  th«t  the  portion  ought  not  to  be  raifed  till  after  th« 
deceafc  of  (he  motherr  becaufe  this  term  Hid  not  take  cfftS  in  ft^rffion  tiiiafler  ker  deaths  4W  /'/  il 
0f pointed  to  be  raifed  out  of  the  rents  und  profits  $Sc.  and  ifit  might  be  raifed  in  the  life  of  the  mo^ 
tnert  it  might  fo  have  been  in  the  life  of  the  father ;  but  it  was  anfwered*  and  fo  held  by  the  Court* 
Ihat  it  could  not  be  pretended  to  be  raifed  in  the  father's  life,  becaufe  the  tetmt  which  was  the  fund 
to  raife  it,  vefied  in  contingency  tilt  after  the  death  of  the  father  t  it  heing  tovefi  on  bis  dying^uithou^ 
iffiie  maUf  und  leaving  iff)*eftmale\  but  tvbere  a  term  did  vejf,  tboiugb  it  was  /A  ftuerfion  after  tbg 
deceafe  of  the  father^  vet  the  money  being  payable  at  a  certain  time,  as  at  ai'o^  marriage*  there  ic 
had  been  decreed  to  ot  raifed  even  in  the  father*  s  ttfc'time ;  and  that  fo  it  was  in  the  Loan  Ta  a« 
^X*l  Ca||,  and  alfo  %  W%  of  *  i{fi4.iAax>  v.  jfoN^ES,  wh^  U  WM  fo r<liolvcd  ift  «A  appeal  t^ 
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At  Houfe. of  Lords.  And  theugli  tlie  firft  clauf«  for  paymfntofthe  pordon.  h^l  it  ftio4  fiQ^»  jnl 
Wen  pretty  plajn»  thit  it  could  not  haVe  bteen  paid  till  after  the  deceafe  Of  die  ftther  and  mochcf^ 
vet  4^  tht/wfiquent^ardt  itfeems  to  be  intendr^^  that  it  jhomld  bav€  ^fem  paid  im,  their  lift-ihm^ 
upon.  Carriage,  in  cafe  fuch  marriage  had  been  ti^ith  conjtnt.  And  fo  the  intent  appeanngupoo  the 
^holc  deedy  and  being  fir  m  fertion^  it  was  ordered  to  be  raifed  by  fale  in  caft  the  heir  at  law  diA 
tiotpay  it.     1  Freem.  Rep.  271.  pi.  340.  Gerard  v.  Gerard. 

•  A  fettlement was, made  to  bttfband fir lifij,  remainder  to  ibewfifirltfiy  remtindcr /•  thefrf 
and  other  fonl  in  tail  malt  fucceffively,  rtmaifider  to  trtrjteetfir  zoo yeart;  and  the  term  was  dc* 
dared  to  be  upon  trui>,  that  the  trujleest  after  the  death  ofthehtf/bandandv^ifit^oiildoMtofthe 
rents  and  profile  raije  and  pay  i^oooLfir  jeunger  children^  at  their  age  of  2 1  j^an^  unlefs  the  pcrfott 
in  remainder  (hould  raife  and  pay  the  fame ;  and  the  term  was  decreed  to  be  fold*  and  the  poitMOt 
raifed  in  the  life-time  of  the  father  and  mother.  Mich.  1  W.  ft  M.  Abr.  Equ.  Cafes  337.  pi.  a. 
Heliarv.  Jones. — S.C. cited  Wms*sRep.  451.  Arg. — 2 Jo.  201.  Gbsavei  ▼.  MATTitoMyS.  P. 
mnd  the  introdudtive  words  were,  In  cafe  the  faid  father  mould  die  without  iflfue  male,  then  the  tmC* 
|.  n  tees  {hould  out  of  the  rents  and  profits  raife  5000!.  and  2oal.  per  annum  for  main* 

L  435  J  tenance  in  the  interim.  The  wife  died*  leaving  one  daughter ;  and  per  three  Jufticcs 
againft  one,  the  portion  was  to  be  raifed  imnficdiatelyy  though  the  father  was  liTiog,  the  daughter 
being  married^ 

S.  c.  cited  2.  Lands  limited  on  marriage  to  Kufband  and  wife  for  their 
6  ^*?  8  lives,  remainder  to  the  heirs  male  of  their  bodies,  and  if  no  iffuc 
Sa  Cafe  of  male  of  their  bodies,  and  one  or  more  daughters,  then  to  tnif- 
Corbet  v. .  tecs  for  5 CO  years  Jrom  the  diceafe  ofihefurvvoor^  in  trttfi  to'raije  ij 
>iaidwen.  jijle  or  mortgage  1000 1.  for  daughters  portions,  but  na  time  fir 
cited  3  Ch.  payment.  The  father  died  leaving  one  daughter  and  no  fon  of 
K.  201.--  that  marriage  \  per  Mafter  of  the  Rolls,  The  term  arofe  on  tho 
^'  r^Co^^t  deceafe  of  the  father  without  iffue  male,  tho'  no^  to  take  eflFcA 
c.  3  Ch.  in  point  of  profits  till  after  the  deceafe  of  the  mother  ;  but  the 
Kep.  203.  portion  is  vcfted  in  the  daughter,  tho'  the  mother  is  living, 
Sc°Cafc'<rf  ^^^  decreed  to  raife  it  by  a  fale  with  a  reafonable  maintenance  m 
Greaves  the  mean  time  not  exceeding  the  intereft  of  the  portion  from 
and  Mat.  the  death  of  the  father,  ojr  at  leaft  from  the  time  the  pprtioa 
o/s?Ai5°!  niJght  have  been  raifed  by  a  fale.  2  Vern;  460*  HilL  1703, 
FORTH  and  Staniforth  &  aL  v.  Staniforth, 

Stani- 

roR  TN,  had  been  res  integrg,  be  (hould  not  have  gone  fo  |refttalength.  — ^Approved  Vj  Ld.  C, 

Parker.  Wms'sRep.  452. 

3«  A.  upon  his  marriage  fettled  lands  to  the  ufe  of  himfelf 
i  Chaa.  fQj.  jjfg^  remainder  to  truftees  for  500  years,  remainder  to  the 
to*^o*.^  '  heirs-male  of  his  body  by  his  intended  wife,lind  if  he  (hould  hap- 
S.  C.  ac-  pen  to  die  without  iffue^male  of  his  body  by  his  wife,  and  ther^ 
cordinf  ly.  fliould  be  onc  or  more  daughters  of  their  two  bodies,  which  (hould 
640.  ana  he  unmarticd,  or  not  provided  for  at  the  time  of  his  death,  fuch 
65c.  s.  c.  daughter  (if  but  one)  (hould  have  2000/.  and  30/.  per  annum^ 
!!!^Abf  ^'  ^^"^"?  ^^^  of  the  profits  Hill  the  portion  Jhould  become  due  i  the  por- 
iqu.  Cafes  tlott  to  bc  payable  at  the  age  of  18,  ^r  day  of  marriage^  and  a 
337'  pi  5-  power  for  the  truftees  to  raife  it  hfule  or  mortgage  of  the  term^ 
'  ♦  s^pnr»*  ^'^  perctption  of  profits.  I  he  n^t}ife  died  leaving  but  one  daughter  ot 
it  be  a  term  ^his  marriage,  und  no  fon  ^  and  the  daughter  being  above  2 1  married 
in  remain-  to  t  e  plaintiff.  The  queftion  was,  whether  the  truftees  could 
^^^^pt^^,  raife  her  pen  ion  in  the  life  of  her  father?  And  on  great  confi- 
|I!?c*owprr  deration  it  was  h^Id  by  tlie  I^d.  Chancellor,  that  tho*  a  term  is 
c.  and  fays,  limited  in  remainder  to  commence  after  the  death  of  the  father| 

r'f  *"f^i  y^^  ^^  ^^'^  ^'^^^  ^^  ^°  ''^^  ^  portion  payable  at  the  age  of  18,  or 
h\lia.rd  day  of  warr/fl/j/',  without  queftion  the  daughter fhall  *  not  ^»aH 
y.  Jokes,    fhe  deatf)  of  her  father^  l)ut  at  ^?  ?ge  of  18  or  marriage  may 

fompel 


'tempel  i  iale  pf  -the  term.     But  in  the  principal  Cafe,  the  ^^  vttAim^ 
daughter,  who  is  the  fubje£i  of  this  provifion,  mull  be  a  daugh*  Jl^len  ^in- 
ter unmarried  or  unprovided  for  at  the  time  of  the  father's  tenftwuto 
death,  which  is  a  contingency  not  yet  happened ;  that  this  Cafe  commence 
was  too  ftrong  for  the  Court  to  attempt  to  get  over,  and  to  do  ^l^^J^^^ 
it  would  create  great  confufion,  and  it  would  be  to  no  purpofe  i8  or  mar. 
for  any  one  to  make  deeds,  if  the  argument  of  convenience  or  n^»  ^ 
inconvenience  Ihould  prevail  to  over-orule  them ;  and  therefore  ^cyr^and 
difmiiled  the  bill,      i  Salk.  159,  i6o.  Trin.  9  Annas.  Corbet  there 'no 
&  Ux  V.  Maidwell.  ^<>"if  '»"- 

MytUe,  tho'  rbe  father  wis  lifing.    %  Vera.  656.  65S.  in  S.  C. %  S.  C.  cited  b/  the  name  of 

Hitter  t.  JoNit.  Norember  14.  10  W.  3.  and  affirmed  in  the  Houfe  of  Lord*.    3  Chan* 
Sep..  1 9). 

where  the /^rar  mndp^hn  mre  h9tb  toarife  on  «  centingency^  as  in  the  Cafe  of  St  aiv  :  FoarH  ▼• 
Stan  I  r  oa  t  ■«  there,  becaufe  a  total  failure  ofiffue  male  between  the  parties  4b  ail  that  is  contin* 
gent  in  the  Caf^  (Ibr  it  is  certain  that  all  fleih  muft  die)*  the  portion  (hall  be  ratfed  in  the  life.time  o£ 
the  father  or  aaother  at  the  day  of  payment*  which  wa»  i8  or  day  of  marriage*  in  refard  the  term 
muft  certainly  reft,  and  can  never  be  defeated  by  leaving  of  iflue  males  per  Cowper  C.  zy^o* 
,3  Ch.  Rep.  204.  in  Cafe  of  Corbet  t.  Maid  well. 

4«  A.  made  a  fettlcment  to  the  ufe  of  himfelf  for  life,  re-  *^«7  '^ 
mainder  to  the  ufe  of  his  firft  fon  in  tail  male,  remainder  to  '^'^J^'^tSe 
trufiasfor  40  yars^  remsdnder  tb  A.  in  fee.    The  term  is  de-  fortiw  #eM. 
dared  to  be  kn  truft,  that  if  A,ffl>otild  die  without  ijfue  male  of  ii»geft,ula 
his  body,  then  the  truftees  fhould  raije  $000  L  for  daughters  por^-  [  436   ] 
tionsy' pajahle  at  2\  or  marriage,  wim  2l  provifion  for  mainte-  dje  Cafeof 
nance  in  the  mean  time.    The  wife  died,  leaving  two  daugh-  ^^jj'^^*/ 
ters  and  no  iflbe  male;  and  refolved  per  3  J.  that  the  right  to  Vison* * 
the  portion  was  veiled  by  the  mother's  death  without  iffue  male  there  the 
in  the  life  of  the  father ;  for  othcrwife  the  father  might  live  fo  •^jf'^^ 
long  that  the  portions  might  be  of  little  fervice.     2  Jo.  201.  fl,aii  tanu. 
Greaves  v.  Mattifon. — cited  i  Salk.  i6o.Trin.  9  Ann.  in  Cane,  mount  the 
in  the  Cafe  of  Corbctt  v.  MaidwelL— In  which  cafe  it  is  re-  ^Jhe^fath^ 
iblved  accordingly,  and  further  alfo,  that  if  the  truft  of  a  term  without  if. 
for  railing  daughters  portions  be  limited  to  take  effefl:  in  cafe  fiic  male  of 
the  father  die  without  tfue  ma/e  by  his  wife,  and  the  wife  dies  ^^*  ^^  *'  ' 
without  ifTue  male,  leaving  a  daughter,  in  fuch  cafe  the  term  is  and  the 
faleable  in  the  life  of  the  father.    Ibid.  159.  portion  u 

raifed  even 
in  his  life-time*  htczuCe  payable  at  a  day  certain^  and  efpecially  being  direded  by  deed  to  be  raifed 
by  fale  thereof;  per  Cowper  C.  but  he  fays  they  are  concciHons  made  by  him*  becaufe  he  findt  it  hat 
gone  current  fo  of  late,  but  he  thinks  itof  haiddigcftion.  3  Ch.  Rep.  2O4.  1710.  in  Cafe  of  CorbtC 
T.  Maidwell. 

5.  Lands  were  fettled  on  A.  for  life,  remainder  toftsch  woman 
eis  A^Jhould  marry,  remainder  to  firft  ll^c.fon  of  A,  in  tail  male, 
remainder  to  B.  with  a  power  for  A*  to  charge  2000  Lfor  younger 
ehildren ;  A.  died,  leaving  only  daughters,  and  by  will  charged 
the  premises  with  2000 1.  payable  at  21  or  marriage.  The 
daughters  brought  their  bill  to  raife  the  2000 1.  out  of  the  re- 
terfionary  eftatCi  and  to  have  intereft  in  the  mean  time  for  their 
*  maintenance.  Ld.  Harcourt,  as  to  the  bill  praying  to  charge,  *  5ee  (C) 
die  remainder  only  with  this  2000 1.  portion,  neld,  that  the  ^*  ^' 
fower^  and  charge  made  purfuant  thereto,  didmjeff  the  vnfii  eflate  m 
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fif  lifi  as  v}ell  as  the  remaittderj  and  that  it  wai  ULe  a  powi^ 
'of  leafing  which  over-reaches  all  the  eitates ;  for  which  rea&»T 
it  is  ufual  to  infert  a  provifo  in  fuch  power  of  charging,  that  it 
ihall  not  prejudice  the  jointure  or  other  precedent  eftates* 
^ms's  H^p.  244  to  246.  HilL  1713*  Bcale  v.  Bea}e. 

6.  In  a  marriage  fettlement  a  power  was  Lodged  in  tfuftees  to 
raife  3000!.  for  a  daughter,  to  is  paid  her  at  the  age  ofi\  cr^Iay 
afmarrifigf^  whtfhjboul^jiyl  happen^  tvben  A.  and  bis  vnfejbouli 
ait  Vfitbcut  ijjue  tnale^  zndiin  the  mean  timet  100  /.  per  amt.  to  be 
paid  her^  her  tnaintenance^  Refolv^d  per  Ld.  Chancellor 
fCowper^  ypon  the  authority  of  the  Duke  of  SouiUAiif pton'« 
ipASKj  that  the  words,  when  A.  and  his  wfojbouiddie  ^ithaui  ijiic 
piale,  amounted  to  a  condition  precedent,  and  that  the  time  of 
railing  the  pprtipn  did  not  commence  when  one  gf  them  (hould 
pt  dead  without  iflue  ipale,  and  fo  the  ofher  be  tenant  'm  taii^ 
after  pofiibili ty  of  iflue  extin£): ;  but  when  both  of  them  (hould  be 
dead  without  iflue  male.  Refolved,  that  the  mean  time^  ia 
^hiphthe  lool.  per  ann.  was  payable  for  9  maintenance,  muft 
sieceflTarily  relate  to  the  intermediate  time  between  the  raifing 
the  money  and  her  attaining  the  age  of  21  or  day  of  marriage* 
io  Mod.  314,  Fafch.  ;oMdSjjU3i4.Faf(ph.  i  Geo.  ;.  Ch^unpney 
V.  Champney. 
>p  M04.  7.  Marriage  fettlement  limited  the  ellate  to  the  baron  for 

^"'Thc^'  ^i^^»  remainder  to  the  wife  for  life,  remainder  to  the  firft  &c. 
Words  (coM^  fpns,  remainder  to  truftees  for  500  years  in  truft^  that  after  the 
pencement  commeucemetit  of  the  term,  th^y  Jhou/d  raUe  4000  /•  by  rents  or 
^uft^bTin-  P^^f^^5>  ^^'^  ^^  "lortgage,  yir  younger  children^ p^tyahle  at  ^i  or 
fended  com-  marriage,  firft  happening,  remanider  to  the  heirs  of  the  baron« 
fnencemenc  The  baron  dics  leaving  only  one  daughter  $  it  was  inCiled  that 
^'trufc'  ^^  *  *^  ^^^  ^°  ^^  raifed  till  after  the  commencement  of  the  term^ 
Farkerl  *  *  ?nfl  the  term  ^qes  not  properly  commence  till  it  comes  in 
Wmi'i  pofTeiBon,  but  was  a  vefted  remainder  on  the  making  the  fettle* 
S*t  ^^**  mcnt,  and  was  no  contingent  remainder ;  and  decreed  accord* 
"Whtre  by  ingly,  that  the  portion  wns  not  payable  till  after  the  deceafe  of 
Tiurriage-  |Jie  jointrpf^,  and  would  not  carry  intereft  in  the  mean  time. 
i^waTii!  ^  V6111.  760.  Trin.  1 7 18,  Butler  v.  Duncopib, 

["     1  trwjf'feft  to  ra  tft  pcrtfons  either  out  of  the  rents  or  profit t,  or  hy  m$rtga^e  ^ifdfalel  but  tht 
437     J  provilion  for  maimtenarce  %i'as  net  to  take  flace  til}  after  iht  dealt  of  the Jointrefx^  tbt 

f§nio»r  ^ore ttet  to  beraifedin  her life^time.  Abr.  E«ju.  Cafes  340.  pi.  7. S.  C.  citrd  by  Ld.  C. 

\f3lb0tt  whofald,  that  in  this  cAfe  the  maintenance  mu(l  precede  the  portion*  and  cbnfe^uenlly  the 
portion  muft  ^3':t  thejointrefis^s  death ;  for  if  what  was  to  precede  mu^t  have  waited*  that  which  ma^ 
to  ceme  aitpr  miitl  co  fo  likewifc  Sei.  Chan.  CaUs  in  \A.  Talbo^'a  tim*.  ja*  33.  P^ch.  i;34.  in 
fTafe  of  HebbletJiWditey.  Cait^'rigKc 

The  Matter  g.  A.  fcifcd  of  White  Aire  in  poffifton  and  Blati  Acre  in  re^ 
aLJecd^ifto  ^^f:f^''  ex-cclant  on  the  death  off.S:  devifcd  White  Acre  to  hit 
Vc  raifcd  by  ivife  fir  iifiy  and  the  rexerfton  of  both  after  the  refpef^ive  dpaths  of 
fale,  unlei*  his  wifc  and  J,  S*  ts  hisfon  n.  on  condition  to  pay  jjd*  his  daughter 
Jh«iM°prtT  loco  /.  noitjyih  )  a  rmnihs  after  the  death  of  W.  R.  and  on  default 
It  to  be  doQC  that  M'  may  enter  into  White  Acre  and  take  the  profits  till  paid. 
Vr  n  ?rt.     W.  R*  died,  living  the  wife  and  7.  £•  After  the  la  months  froni 


W.  R's  deaths  M«  and  her  huiband  brought  a  bill  for  tKe  pbr«  ^>«  ^^^^ 
tion,  and  the  Maftcr  of  the  RoUs  decreed  it  to  be  raifcd  hfi^7^m^^\Y^ 
tftbe  reverjiom^  with  intereft  from  the  12  months  after  the  death  Ld.  C.  Par- 
of  W.  R.  and  faid^  that  the  claufe  of  entry  was  only  intended  k*»»  "^^^ 
in  cafe  the  eftate  for  life  fell  in  the  mean  time,  lo  that  (he  Jj^™^ 
might  thereby  enter,  but  not  to  delay  the  payment  of  the  portion  Wnu'sRep. 
fill  that  time.    Ch.  Ptec.  500.  Mich.  17 18.  Bacon  v.  Clerk.       47«.  Mich. 

i7i8.Bacoa 
▼.  Clerk. 

9.  A.  on  the  marriage  of  B.  his  fon  fettled  900 1.  per  ann.  This  fettle, 
on  himfelffor  liftj  «^mainder  to  bis  fin  for  llfe^  remainder  to  "*J*  ^'•^ 
truftees  for  500  years y  to  raife  portions  of  1 0,000 1.  a-piece  if  1  private  wSt 
daughters,  payable  at  21  or  marriage ^  with  maintenance  in  the  of  parii»- 
mcan  time,  to  begin  atfuch  of  tbefrafts  as  fbouldfirfi  happen  after  JJ' jo,©Srf. 
the  death  of  him  and  his  fon  or  either  of  them^  and  me  fame  to  be  waseipreft- 
raifed  out  of  the  rents  and  profits.    B,  has  iffue  a  fon  and  a  daugh-  ly  mcntioa- 
ter,  and  dies.    Ld.  Chancellor  thought  it  hard  to  decree  a  mort-  JifS^Jtol' 
eage  or  fale  of  fuch  reverfionary  intereft,  and  that  in  well  drawn  the  rents* 
lettlements,  it  was  reftrainM  to  the  commencing  of  the  term  in  »ff«>«»i  «j* 
pofieffion  J  but  as  this  was  only  for  raifing  maintenance,  he  or-  J^**^,*!^ 
dered  it  to  a  Mafter  to  inquire  the  value  of  the  eftate,  and  then  mortgmi 
to  come  back  to  the  Court  for  further  dire£lions.    Mich.  1718.  Lord  c. 
Ch.  Prec.  503.  Lady  Pierpoint  v.  Ld.  Cheney.  \^V^'^ 

did  admit  that  he  inuft  take  the  a^  as  he  found  it,  vix.  the  firft  quarter-day  after  the  death  of  A.  or 
3.  the  maintenance  money  is  to  be  raifed  by  profita*  mortgage,  or  fale*  yet  that  this  Court*  which  \m 
fhc  guardian  of  the  infaot|  muft  coniider  the  good  of  the  infant,  which  ^e'not  railing  the  maintenance 
in  the  prefentcafe  may  be ;  and  faid,  that  as  Lord  Cowper  had  declared,  that  in  fuch  cafe  he  would 
not  go  beyond  the  eftabliihed  precedents,  as  taking  it  that  the  Cuurt  had  already  gone  too  far*  in  ha 
fhoald  obferve  the  fame  rule,  not  having  been  able  to  find  one  (ingle  precedent  for  fiorrgagiwg  u  rv- 
yft^ortfor  mttint^Manfe^  and  that  it  was  lefs  reafooable  in  the  prefenr  cafe»  becaufe  A.  had  offered 
in  Court  to  maintain  the  daughter.     Wms*s  Re^.  488.  Mich.  1718.  S,  C. 

10.  A.  in  confideration  of  marriage  and  portion  with  M.  fet-  ^-  C  cited 
tied  lands  to  the  ufe  of  himfelffor  Ife,  remainder  to  M.for  Ife,  ^^^^l^^ 
remainder  to  th'efirfl  i^cfon  in  tail  male,  remainder  to  trufieesfor  the  Rollt» 
^00  years  without  ivqjly  to  raife  6000  Lfor  daughters  portions  by  fale  Mich.i72f. 
or  mortgage,  or  by  rents,  iffues  or  profits,  to  be  paid  at  their  age  or  ages  nM|J*$L*^ 
of  21  or  marriage  if  after  14.    M.  died  leaving  4  daughters,  but  pearing  in 
no  fon.    The  eldeft  daughter  after  14  married  the  plaintiff,  the  truft  of 
The  daughters  had  other  provifions  left  them  by  a  ^andmother.  £^[^^1*'"^^ 
Ld.  C.  Macclesfield  was  very  averfe  to  the  decreeuig  a  fale  or  10  be  the 
mortgage  of  this  reverfionary  term>  but  at  length  (animo  re-  "tent  of 
luaante)  decreed  a  fale  or  mortgage  of  a  4th  part  (fubjeft  to  a  |{ltt ^JpoJL- 
power  refcrved  to  the  father  of  making  a  jointure  of  150 1.  on  tion  ihouid'' 
a  ad  wife)  for  raifing  1500 1.  and  intereft  from  the  marriage;  not  be  raifed 
faying  that  tho'  this  was  a  matter  of  truft,  yet  fince  all  the  con^  reverfowr 
iingencies  had  happened,  and  it  did  not  evidently  appear  but  that  the  term,  the 
parties  intended  tl^at  the  portions fbould  be  raifed'out  of  the  reverfionary  portion  wa^ 
*term,  he  did  not  look  upon  it  to  be  withm  the  difcrction  of  the  (J^J^ii^. 
Court,  any  more  than  in  the  option  of  the  truftees,  to  raife  tanteCuria] 
the  money  or  not,  but  that  it  was  a  thing  not  to  be  encouraged.  [  438  j 
^iid  as  to  the  flaattcf  of  ^e  othcy  provifioos  left  by  the  grand-  to  be  raifed 

'  * '  piothcr^j  "*  ^^  •*^ 
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ther't  life-  mothcT,  he  thdught  it  not  materiil.  Tnn.  1721.  Ifm^s  Kef* 
vTnJi'sRcp.  .707  to  710.  Sandys  v.  Sandys. 

4.S6^   ifi 

Cafe  of  Brome  r.  Berkley. — So  where  there  were  the  Hke  liinitations  for  papBcat  of  t$0dl.  at  %% 
or  marriage*  and  that  the  tniftees  (hould  al/o  rai/e  and  pay  lotl.  by  baJf'ytaTly  faymatu  Utt  bee 
maioteoance  and  education,  until  her  portion  (hould  be  due,  tbt  frf  payment  »f  toe  maintetutmct  f 
be  made  at/ttcb cftbtfaid  balf.yearlyyeaJ^fMjbouidnext  bappemt^tr  thefaidepaHfi  ttwundtn^m 
trufteet  as  tSoTtfdX^jMuld  take  effeS  in  poffeffion,  A.  died  leiYing  no  f  jn»  and  but  only  one  daoghtery 
who  being  21 1  brought  a  bill  in  her  mother's  life-time  for  raifin;  the  portions  widi  intereft ;  but 
it  was  decreed  by  Ld.  C.  King,  affifted  by  the  Mafterof  the  Rolls,  that  it  tikall  not  be  rtifed  in  the 
mother's  lii'e.time ;  for  the  maintenance  is  not  to  be  paid  till  the  truft  eftate  comet  into  poflcffioi^ 
and  the  maintenance  muft  be  intended  to  precede  the  payment  of  the  portion,  and  fo  the  bill  waa 
aifmifled.  Mich.  1728.  i-Wms'ft  484.  Btome  ▼.  Berkley.— This  dccn^  wit  affirmed  on  appeal 
•0  the  Lords  in  March  following.  Ibid.  488. 

11.  Where  a  portion  is  to  be  raifed  hj  annual  prafiu  ^rfaui^ 

if  no  time  be  afpoinUd^  the  portion  is  due  when  the  profits  can 

raife  it.    Pafclu  1722*  2  Wms's  Rep.  20.  m  Cafe  of  Ivy  ▼• 

Gilbert  &al. 

Caftt  Hi  12.  a  fettlement  was  made  for  want  of  iflue^male^  to  raife 

Ld  Talbot's  P^^^^^^  ^^^  dauffhters,  to  be  paid  at  twntty^onf  w  marriage^ 

time  laa.     nvlnck  Jhould firjl  happen^  by  and  out  of  the  rents  and  profits^  cr  if 

hisLordmip  mortgage  or  faUy  as  the  trujlees  Jboula  think  Jit  \  and  in  the  mean 

Ui"cal^     /iW  to  raife  tob  /.  per  ann^fir  the  Maintenance  of  each  at  thtau 

'  where  the     Tht  father  died)  and  one  of  the  daughters  married  the  plaintiff^  who 

mrtion  is  to  brought  this  bill  to  have  the  portion  raifed,  but  was  diuoifs'd^ 

c?  ™e*t^*  becaufe  the  portion  being  to  be  raifed  out  of  the  rents  and  pn>- 

verjtonaty    fitSj  Or  by  mortgage  or  fue,  plainly  (hewed  that  it  was  not  to  be 

term  after   raifcd  till  fuch  time  as  the  trullees  might  make  ufe  of  the  elec- 

%  'iifo*7  ^^^^  &^^^  ^^°*  ^1  ^^  fettlement  to  raife  it  either  out  of  the 
deatb^  and  reuts  and  profits,  or  by  mortgage  or  fale  ;  but  duriilg  the  life 
19  be  paid  at  of  the  mother,  who  had  it  in  jointure,  they  could  not  raife  out 
^nmim  °^  ^  rttits  and  profits ;  therefore  neither  by  mortgage  or  iale, 
and  the  *  which  were  all  inferted  in  one  and  the  fame  daufe,  and  a  ^cre* 
c hild  mar-  tiottars  power  lodged  in  the  trufhes  to  ufe  either  the  one  way  or  the  otber^ 
then  dies  it  ^^^^^^^  ^^^  ^^^  '*'  ek5iion  ofujtng  either  ofthofe  waysy  they  had  no 
would  be'  power  at  all  :\)zfLAtsxh^t  thcmaintenancehtin^toprecedexhtm&ng 
hard  to  de-  of  the  portions,  if  there  was  no  maintenance  to  be  raifed  in  the 

^'^^  J^  !k  *  mother's  life-time,  the  portions  were  not  to  be  raifed  in  her  life- 
merge  ;  tnai     .  .  ,«-««r* 

ii\£uTL£a  time,  as  they  were  not  to  take  place  till  after  the  maintenances. 
AND  Dun-  And  my  Lord  Chancellor  and  the  Matter  of  the  Rolls  both  faid, 
Caf^*  *i  that  the  Cafes  on  this  head  had  gone  too  far  already,  and  man* 
Vefn!76o.  glcd  all  cflates,  and  tliat  they  would  never  decree  portions  to 
a  fum  was  be  raifed  in  the  father's  life-time,  where  it  could  poflibly  bear 
dtrTaTon  o^  *"y  o^ber  conftruftion.  And  this  decree  was  affirmed  m  the 
the  Court,  Houfe  of  Lotds.  Abr.  Equ.  Cafes  340.  Mich.  1728.  Brown  v* 
to  aflift  the   Barklcy. 

hufband  in 
his  trade, 

the  term  not  being  yet  come  into  noffcflion ;  that  in  this  Cafe  of  Broom  i  v.  Ben  k  let*  ^  I«r4 
Trevor  drlivered  his  opinion  in  the  Houfe  of  I.«rds,  chat  in  all  fuch  cafes  as  this,  where  the  par" 
tion  is  contlngemtf  and  tbe  child  marriett  emd  then  diet^  the  reprtfentative^U  have  it.  Indeed  in 
cafes  where  the  child  diexfo young  that  tbe  pertien  could  netter  be  vuantedf  the  Court  will  not  de* 
cree  it  to  be  raifed,  becaufe  there  is  no  occaiion  for  it,  as  in  Cafe  of  Br  e wen  v.  Beewev,  anl 
in  that  of  TotrftWAX  v.  Tqv^vax  8  bat  thtt  tbot  u  mprtctdatt  where  tht  Cttprt  bat  deahp 

hardly 


iMfdfy  vnih  m  Mi  itrA*  Jie$  after  marriage^  mr  /«  tah  ttm§^  tuiat  WM  ttatndeijvf  tttprtnfim^ 
And  that  ^ftturt  intertjt  it  aa  inlcreft»  mo'  oot  fo  good  n  t^  inte^ft  in  p6fle0ion«  and  it  ii  wbA 
maybe  a  coniideration  of  marriage ;  that  tho'  fuch  an  inteieft  does  not  abfolutely  Tefi«  yet  it  iscac* 
tying  it  too  far  to  fay  it  does  not  veft  at  all,  or  (b  aa  Uiat  U  may  not  be  tranfmiffiblo* 

13.  Where  a  particular  certain  time  is  limited  for  the  paymertt 
of  a  portion,  it  may  imply  a  power  of  fale.  Per  the  Mafter  of 
Ae  Rolls.  Hill.  I73i»  2  Wms's  Rep.  601.  in  Cafe  of  Evelyn  x* 
Evelyn. 

.14.  A.  on  marriage  with  M.  fettled  his  eftate  to  the  ufe  fsS 
Kmfelf for  life  \  xtvcaLinicx  to  his  frji  l^c.  fins  in  tail  mali\  re** 
mainder  to  trujiees  for  looo  years  i  remainder  to  jB.  hlr  trotter 
isCc.    The  ttuft  of  the  term  was  declared  to  be  that  in  cafe  of  [  43^  ] 
po  iffue^mcde  of  the  bodies  of  A.  and  M.  which  fhould  live  to  twenty^ 
one,  or  be  married,  and  have  iflue,  and  that  there  he  one  or  mere 
daughter  or  daughters^  thtrxfucb  daughter y  if  but  one ^  fhould  have 
4000  /•  and  if  two  or  more  5000  /•  between  them,  at  twentf-one  or 
marriage^  which  fhould  firjl  happen.     And  if  one  onlu  then  /Be  to 
have  I  go/*  d  year  for  maintenance  \  and  f  two^^or  more^  then 
the  like  fum  of  lOO  L  to  be  paid  half-yearly  in  equal  fhares  till 
their  refpeBive  portions  Jhould  be  raifed  and  paid  ;  and  in  cafe  of  non^ 
payment  of  the  portions y  then  the  tru/leesy  their  executors  &c.  out  of 
the  rents  or  proftSy  or  by  mortgage  orfak  of  the  premijfesy  or  any  part 
thereof  during  the  termy  to  rajfe  and  pay  tie f ever al  portions  hmre  li* 
mited.    Provided  if  ji,  Jhould  in  his  life^time  prefer  them  m  mar^ 
riage  with  portions  equivalent y  or  that  the  remainderman  after  A*s 
death  fhould  do  the  likcy  or  that  no  daughter  Jhould  live  to  twenty^ 
9ne  orbemarriedy  then  the  term  to  ceafe.    M.  died  living  A.  leav« 
ing  no  fon,  but  three  daughters,   who  are  all  *  unmarried.  •  so  tte 
The  queftlon  was,  if  the  portions  were  to  be  rai»'d  in  A/s  Cafe  it 
life-time  ?  Lord  Chancellor  faid,  that  the  raifing  or  not  raifing  ^*^  ^*'* 
muft,  according  to  the  different  decrees  as  to  this  point,  de*  4hat  ia  f^ 
pend  upon  the  particular  penning  of  the  truft.    That  in  this  by  Lord 
cafe  all  the  contingencies  precedent  to  the  raifing  the  portions  Chancellor^ 
have  happened,  as  that  01  not  having  iflUe-male  ^by  reafon  of  appean'tlut 
the  wife's  death  without  fuch  ifTue,  which  in  this  Court  is  they  were 
deemed  a  total  failure  of  male  between  them),  and  alfo  the  ^'^ 


daughter's  marrying,  or  attaining  the  age  of  twenty-one  &c. 
That  A/s  death  is  made  no  part  of  the  condition ;  and  tho*  the 
raiGng  it  out  of  the  rents  and  profits  cannot  be  done  during  A.'8 
life,  and  that  the  mortgage  or  fale  is  to  be  during  the  term^ 
which  is  not  to  commence  in  poifeffion  till  A/s  death,  vet  they 
f  may  be  raifed  in  A.'s  life-time,  it  beine  no-where  (aid  that  -fs.  P.  t' 
the  portions  fhould  not  be  raifed  till  aucf  fuch  time  as  the  ^'l^*  <59* 
term  ihould  take  ^fie£^  in  pofleffiont  that  indeed  had  there  AniuB,ui 
been  no  exprefs  authority  given  to  the  truftees  to  fell  or  mort-  Cane,  is 
gage,  there  might  have  been  fome  difficulty,  but  now  they  may  CafeofCor. 
do  either ;  and  that  the  provifo  to  make  the  term  void,  in  cafe  MaiL^^* 
A.  in  his  life-time  fhouU  prefer  the  daughters  in  marriage  with 
^rtions  equivalent,  will  not  control  fuch  power  of  the  truf^ 
^SH^    Ao4  fQ  decreed  the  portji^ns  tP  b^  r^ifed^  with  intereft 


j(39  |lovttonj$. 

from  M.'s  death,  at  which  time  thej  firft  refted.  SeL  Chan* 
Cafes  in  LordTadbotfs  time*  31.  PafcL  1734*  HebUethwaite  ▼« 
Cartwright. 

Scf  (TORoit  (C\  How  much  to  be  raifed  and  paid.    Aul  Main^ 

tenance,  m  what  Cafes. 

1.  A  Made  a  leafe  in  truft  with  reference  to  his  wiU,  and 
-"■•  thereby  devifed  to  feveral  of  his  daughters  500/.  apiece 
U  hepmd  at  2 1  years  or  marriage j  and  ^  anj  or  all  died  before^  then 
to  ctpers.  The  daughters  had  no  odier  portion,  nor  no  mainte^ 
nance  y  and  dire^ion  was  prayed  by  the  truftees,  whether  they 
mi^t  allow  the  daughters  maintenance  ?  The  Lord  Keeper  faid. 
No ;  becaufe  of  the  deyife  over ;  elfe  it  might  have  been  done* 
Chan.  Cafea  149.  HiU.  26  and  27  Car.  2.  Leech  r.  Leech. 
So  ntfriise       2.  A.  was  W  gire,  if  one  daughter  loooo  /.  if  t^vo  daughters 

^^^triroft,  ^  ^^^^  '•  ^  ^^^^^  daughters  20000  /.  He  had  three  daughters,  and 
^tiS  iht  one  dy*d;  and  the  queftion  was,  if  the  two  daughters  fball  hare 
huflMnd  12000 1*  a-piece  or  20000  L?  and  decreed  uiey  ihould  havo 
ftojW  die  20000 1.  per  the  Ch.  J.  Sldn.  39.  Pafch.  34  Car.  2.  B.  R.  cites 
iflue  male,   it  as  Stowell  s  Cafe. 

tben  the 

tnifteet  flumld  rtlfe  50JD0/.  if  ba  erne  daaighteff  iarf  if  tmrCf  then  6000/.  to  be  equally  dhridedt 
and  ta  be  paid^t  marriage  or  1 1>  ax»d  aool.  per  ano.  for  raaiAtenaoce  id  the  mean  time.  Tbe  mo« 
tker  itiedy  leaving  two  daughters  s  Me  Jit  J  livwg  ^^  father ^  and  btfoft  2 1  or  marriage ;  the  othe^ 
daughter  married*  but  unknown  to  the  father;  and  then  the  facber  died.  Per  three  Jufticet 
n  againft  Jonet  ].  the  daughter  (hall  have  6000L  For  ift.  The  iatereft  veiled  in  th« 
L  44^  J  two  daughters,  on  the*  death  of  the  mother*  And  idly.  The  tnifteet  after  the  nuK* 
ther*t  dcatfat  and  living  the  father,  might  fell  their  intereft  in' the  term,  to  take  ef&d  after  the  fa- 
th«r*B  death*  ai\don  the  contingency  of  marriage,  or  living  to  ai«  s  Jo.  101.  Greaves  v.  MaU 
lifbo.— jCiu  ^.  19^.  S.  C.  oiud.-l— Skin.  3S.  $.  C. 

3.  By  marriage  articles  the  wife  was  to  have  500 1.  per  ansv 
jointuiei  or  5000 1.  in  money.    She  elected  the  5000 1.  and  it 

^'  was  decreed ;  and  (he  had  zfequffiration  of  defendant's  lands, 
and  a  writ  of  affiftance  to  put  her  in  poflefliony  and  a  decree 
Ugainft  defendant,  then  an  infant^^r  maintenance  for  bis  younger 
brothers  andftfers ;  and  this  W2|S  to  be  paid  out  of  th^  fequeftre4 
eftate.  On  appeal  the  Lords  reverfed  this  decree,  as  to  the 
maintenance,  which  had  been  paid  to  the  wife,  and  which  (ho 
had  applied  for  the  children's  maintenance.  North  K.  on  thq 
account  coming  back,  allowed  the  principal  fums  for  mainte-t 
nance  towards  finking  the  5000 1,  but  would  not  let  them  be  ap« 
plied  at  the  time  they  were  paid,  but  in  one  intire  fum  at  tho 
end  of  the  account,  and  fo  ftruck  offaU  the  intereft  for  above 
(ixteen  years,  which  came  to  more  than  the  principal,  faying  \\ 
was  a  hard  cafe,  and  that  damages  were  in  the  power  of  the 
Court.  Vem.  160.  Pafch.  1683.  I)acre»  v.  CKute, 

4.  Where  an  infant  recovei^s  by  decree  of  the  Court,  the  Court 
!nav,  with  the  approbation  of  the  infant's  relations^  allot  him  a 
ii.nintenance,  tho'  qo  frovUiou  in  ^e  truft  be  fqr  tbs^t  |^uipofe» 

z  w4 


ttn  j  tills  IS  founded  on  Aatural  equity,  t  Vem.  136.  Trin.  16^1  • 
Englcfield  v.  Englefield. 

5.  A  tet*m  nuai  rat  fed  by  a  power  in  a  marriage  fettlement  for 
provifion  ol  portions  for  Younger  childreny  t^hpmd  at  fitch  time 
as  the  truftees  in  their  difcretion  ^M/tf  appmnt  fir  tbeir  better 
maintenance  and  preferment.  The  children  are  to'  hare  nudn- 
tenances  out  of  the  truft  eftate^  and  money  employ^  for  placing' 
out  a  child  (hall  alfo  be  allowed.  Ch*  Prec.  213.  Hill.  1703* 
Watf  ▼.  Warr. 

6.  By  a  marriage  fettlement  after  the  common'  limitations  to  .c.  Eqn.  H. 
the  firft  and  other  fons»  a  term  was  limited  to  truftees  for  300*  js.  s.  C-« 
years  in  trufty  on  failure  of  iffUe  mde^  to  raife  with  all  convenient  ^;/^^ 
fpeed  3000/.  for  daughters  portions,  to  be  paid  at  18,  or  mar*  ufeof  him* 
riage.    The  mother  dies  \  then  the  father  dies,  leaving  no  fen  f«if  ^  Uict 
but  two  daughters,  and  by  mil  gave  them  500  /.  a^piece  payable  at  ""fljj' 
the  fame  time  as  their  original  portions,  and  devifed  die  eftate  durinf  hit 
to  B.  a  nephew.    They  were  under  18  at  their  father's  death.  Ufetofiip- 
Ld.  Harcourt  held  that  the   •  father  furviving  his  wife,  the  ^^^j^^ 
daughters  ihould  have  intereft  or  maintenance  (call  it  which  to/ucb  wifi 
they  would)  from  the  father's  death,  and  referred  it  to  a  Mafter  «'  beJUuid 
to  fee  what  maintenance  was  reafonable,  •  and.  decreed  the  ""f^'  "- 
original  portions  to  be  raifed,  and  intereft  to  be  paid  at  5 1.  firft  j^. 
per  cent,  only,  being  charged  upon  land.      Ch.  Prec.  367.  fonsintaU 
Pafch.  1713.    GreenhU  V.  Waldoe.  Sa/^JT** 

mf^ht  charge  2000/.  fayahU  atfuch  ttmt  and  infuch  p-oportiom  at  A.  Jhvuli  £rtB,  A.  marriet 
M.  They  have  iflue  two  daughters.  A.  appoints  aoool.  to  be  paid  to  them  at  18  or  marriage ;  A. 
dies.  The  mwber  wot  /ivJmg^  ^f^d  tbt  daughirrt  under  1  S»  and  nnmmrrled.  Lord  Harcourt  had  dc* 
cceed  low  intereft  of  3I.  per  cent.;  and  on  a  rehearing  by  Lord  Cow  per  for  greater  intereft,  he  faid 
he  thought  the  former  decree  was  verv  tender,  and  was  rather  a  recommendation  to  the  mother  t» 
m^ke  an  aUowance,  than  a  decree  to  charge  her  jointure  therewith ;  but  fince  they  were  not  fatisfiedp 
he  could  decree  no  more  than  in  ftridit  juftice  they  could  demand  {  and  that  they  could  not  chaige 
the  jointrefs  till  18  or  marriage.  Pafch.  1715.  Ch.  Prec.  4P$.-  Bealv.  Beal.-— *Wma*t  Rep,  %aa^ 
S.  C.  Hill.  1713.  [but  fays  nothing  Of  Lord  Harcourt's  opinion  as  to  this  point.] 

7.  If  there  ht  me  or  more  fons^  and  but  one  daughter^  fueh 
daughter  to  have  500  /.  and  to  every  other  younger  daughter  200  /. 
apiece  in  a  deed  of  fettlement ;  there  being  three  daughters^  the 
eldeft  fhallhave  but  aoo  1.  the  eftate  being  fmall,  and  not  able  to 
bear  a  greater  charge.  Mfs  Tab.  tit.  Portions,  cites  April  a6, 
1721.   Chamberlain  and  White. 


(D)  How  much  to  be  raifed  or  paid.      AccU'-  C  441  j 


mulative. 

* 

X.  A  l)eed  is  made  for  raifing  portions  for  daughters ;  after* 
^^  wards  a  new  provifion  is  made  by  afec&nd  deed^  and  a  vnll 

to  which  the  deed  refers.    The  prior  deed  is  barred  by  the  fe- 

cond  deed.    2  Ch.  R.  8*  ao  Car.  2.  Every  v.  Gold. 

2.  On  marriage  of  T.  with  M.  a  fettlement  was  made,  by- 

irliich  a  term  of  k/^  years  was  creyted^ir  d0ughters  portions^  and 

for 


See  Accu* 
muUdrc. 


44%  #ottiotnr* 

for  want  of  iflue  male  of  the  mamagey  the  remainder  in  fait 
was  limited  over  to  a  dUlant  relation.  The  deed  declared  the 
ttfea  as  foUows^  viz*  If  T.  die  without  ifBie  male,  or  haviiig 
fuch  iflue  jnale  bytM.  if  fuch  iflue  ihould  die  in  minority,  or 
unmarried,  th5  truftees  fliould  out  of  the  premifles  raife  and 
levy  2000  /.  for  the  portion  and  portions  of  fuch  daughter  and 
daughters,  together  ivith  a  competent  yearly  maintenatice  for  every 
*<  ?;  f)4ch  daughter  and  daughters,  not  exceeding  20  /.  per  ann.  and  tbe 
^'\4^  2060  L  to  be  paid  at  21  years  or  marriage^  which JbouldJ!rfi  he^ 

..      .  ^  pen  s  prruifo  if  the  faid  T.  B.  in  his  life*time,  or  any  to  whom 
\«  the  immediate  remainder  &c.  fliould  appertain,  ^uA/  vnthim 
twelve  months  neset  after  the  death  of  the  faid  T.  B.  without  ifTue  male 
••"  by  the  faid  M*  tithcr  pay  or  fecure  thefame^and  the  faid  mamteneaw 

to  the  liUng  of  the  faid  tru/leeSy  then  the  faid  term  to  ceefe.  T» 
1  •  died,  having  .a  fon  [and  £•  a  daughter]  ^  the  fon  died  without 
iflTue,  £.  his  After  then  living,  and  many  years  after,  hut  died  at 
19.  M.  the  mother  took  adminiftration  to  £•  and  the  bill  was 
to  have  the  2000 1.  and  the  20 1.  for  fo  many  years  a&  £•  lived  \ 
for  G«  in  remainder  had  entered  and  received  the  profits^ 
but  not  paid  the  20 1.  nor  maintained  £•  The  Lord  Keeper  de- 
creed for  the  plaintiff  as  to  the  maintenahce,  notwithftanding 
that  her  grandfather  J.  had  by  this  will  given  the  feud  E,  2000  A 
fo  as  (he  needed  not  maintenance }  but  as  to  the  2000  L  difini^ 
fed  the  bilU  2  Chan.  Cafes  166.  Trin.  36  Car.  2.  in  Canct 
Bond  &  Uz.  adminiftratrix  of  Elizabeth,  daughter  of  Mary^ 
the  former  wife  of  Thomas  Brown. 

3.  By  a  marriage  fettlement)  a  term  for  years  expe&ant  on 
failure  of  iflue  of  M.  //  raifedfor fecuring  3000  /.  for  daughters 
not  preferred  in  the  life  of  the  father,  payable  at  \ZfOr  mar^ 
riage  i  there  are  a  fon  and  two  daughters ;  the  father  in  his  life, 
by  file  of  lands  rmfed  1800  Lfor  his  daughters  ^  which  by  another 
deed  was  payable  at  21  ^  or  marriage  \  he  left  alfo  a  fon  of  a  for- 
mer marriage ;  the  younger  fon  died  an  infant.  Decreed  tho 
x8ool.  to  be  taken  in  part  of  the  3000  U  2  Vern.  255* 
Jeflbn  V.  Jeflbn. 

4*  A.  upon  tmm^ge  fettled  his  eftate,  fubjeA  to  portions  for 

younger  children,  and  afterwards  purchafes  another  eftate^  and 

Jubjeffs  it  to  like  portions.    It  was  decreed  to  be  only  a  douUe 

fccuritv,  and  not  a.  double  charge ;  cited  by  Mr.  Vernon«  G- 

£qu.  R.  66.  as  the  Cafe  of  Juflbn  v.  Juflbn. 

c  ^'  ^^       ^'  ^*™*?*  fcttleroent  on  A.  for  life,  remainder  to  the  firft 

#<.66!Arc!  ^^^  *^'  '^^  ^^^  male,  remainder  to  truftees  for  ^00  years,  to  raifi 

A.'  fccde4*  $000  Lfor  daughters  portions^  payable  at  18,  or  marriage,  remain- 

■n  «ft*»»     der  to  A.  in  fee.    After  the  marriage  A.  fettles  other  lands,  and 

iT^with       *  ^^^  ^^"^  '*  created  for  rai/ing  the  like  fum  for  daughters  on  liko 

^000/. /at    failure  of  iflue  m%\t payable  atjixteen,  or  marriage.     A.  dies  and 

granJ^        leavcs  2  daughter  his  neir  at  law,  who  after  eighteen  dies  uo* 

t^i&^f£  marry'd ;  the  truft  of  the  term  is  not  merg'd  in  the  fee,  but  tli« 

jffue.maW     POTtion  fliall  go  to  the  daughter's  executors,  and  is  difpofable  br 

•f  1.  Kxt    her  will  3l  but  there  (ball  be  but  one  five  thouiand  pounds  0aift<C 


kit  .to  take  by  wluch  of  the  two  fettlements  {he  thought  mod  i^  fM 

to  her  'advantage.    Per  Somcrs  C.  and  after  affirmed  in  Dom.  JJf^^'fV, 
Froc.   2  Vern.  348.  Thomts  v.  Keymiih.  whichOkoJil 

firft  happen. 
B.  on  his  marriage  fettled  the  whole  eftate  (inchidiDg  what  wat  charged  with  the  coool.)  and  oa 
failure  of  iuue-male  to  raife  8000/.  fir  dMuglutn^  payahU  *  «/  i8«  IfibtM  marrUJ^  «r  nvhtH  war* 
ried  after.  B.  bad  only  one  child  M.  a  daughter,  grand-daughter  of  A.  and  dtvi/ed  all  bh  land*  to  C 
a  Icinfman  in  tail-male  chargeable  with  legacies,  and  devi/ed  to  M,  hh  daughter  for  ber  portiom 
looo/.  viz.  4000/.  tohe  fetid  at  18,  and  4000  L  at  %i^  »r  in  a  year  eifter  marriage,  mmdal/ogavt 
Mer  tool,  a  year  for  ber  life,  Tho*  it  was  urg*d  that  thefc  Aims  were  payable  at  ditterent  times,  and 
ibme  leia  beneficial  than  others;  and  that  therefore  all  thefe  portions,  or  at  lead  the  5000 1.  given 
by  A.  the  grandfather,  and  the  80C0I.  given  by  B.  the  &ther,  (hall  be  paid  to  her.  But  Lord  Har- 
eourt  decreed  that  (he  Ihould  -only  have  one  portion,  and  not  two,  but  that  (he  may  when  of 
age  eled  which  iheihall  think  the  moft  kn  her  advantage.  Wms's  Rep.  147*  Trin.  xyiz.  Cop* 
hy  v<  Copley. 

6.  By  marriage  fettlement  a  term  was  to  conunence  after  the  ^^^^'J^ 
death  of  the  furvivor,  to  raift  3000  L  in  twelve  months  for  daugb^  — Freem. 
fers  portions.    There  wa«  only  one  daughter^  and  the  father  by  Rep.  2^4- 
will  devifes  the  truft4ands  to  make  good  the  wife's  jointure,  and  S.  C. 

^  ^^^  3000  /.  for  his  daughter's  portion.  Per  Curiam,  The  will 
ihall  be  taken  as  relative  to  the  fettlement,  and  as  a  better  fe« 
curity  of  the  firft  3000 1.  and  not  as  a  devife  of  another  3000 1« 
^  Vern.  4^9.  Bruen  v.  Bruen. 

7.  On  me  marriage  of  A.  with  M.  a  term  of  ^00  years  .was  11^ 
mit^dto  tru/lees  to  raife  portions  for  daughters  in  cafe  of  no  ifTue-^ 
male  by  the  marriage  payable  at  r8,  with  maintenance  at  the  rats 
0f4oL  a  year  to  each  daitghter^from  the  death  of  their  father  and 
grandfather  by  the  mother's  fide^  until  their  portions  Jbould  become 
payable.  A.  died,  leaving  two  daughters,  one  of  eight  and  the 
ouier  of  nine  years  old  \  fome  time  after  the  grandfather  died. 
The  father  by  his  will  had  made  another  proviOon  for  the  daugh- 
ters, and  lands  alfo  defcendedfrom  him.  But  Lord  C  Maccles- 
field held  this  not  material,  as  long  as  by  the  fettlement  there  was 
ao  other  provifion  except  this  maintenance  money,  until  the  por- 
tions ihould  become  payable,  and  any  matter  fubfequent  to  the 
fettlement  ought  not  in  juftice  to  vary  the  conftru£lion  thereof. 
2  Wms's  Rep.  179.  Trin.  1723.    Ravenhill  v.  Danfey* 

8.  Aprovijton  was  made  by  a  marriage  fettlement  for  daughters  porm 
tiottSf  and  after  ajurther provifion  was  made  ofafurfherfum  amount* 
ing  to  half  of  the  firjl fumy  and  this  is  made  by  the  father's  will  by 
virtue  of  a  power  in  the  marriage  fettlement :  the  lefsfum  was 
sertain^  the  greater  was  on  a  contingency  which  happened  after  the 
left  was  to  be  received.  It  was  infifted  that  in  cafe  of  double 
portions  theve  is  no  inftance  where  the  fecond  provifion  is  left 
than  the  firft,  that  ever  it  was  held  a  fatisfa£lion.  And  Tracy  J«. 
who  fat  in  the  Lord  Chancellor's  abfence,  held  accordingly  i  and 
9bferved,  that  in  all  the  Cafes  cited,  the  fecond  fum  was  more, 

.  or  at  leaft  equal  to  the  firft  provifion ;  and  to  decreed  both  fums 
to  be  raifed,  and  that  the  greater  fum  be  raifed  with  intereft  and 
cofts  from  die  time  the  contingency  happened,  which  was  the  * 
death  of  the  brother  within  age  and  wimout  iflue-male.    Cafes 

«i  Chan,  in  Ld.  Kipj's  tuae.    ja*  Trin*  ii  Cep.  i.  172J., 
Sa?  ilo  r.  Sarile. 

J.  A* 


442 1  pmiong, 

9.  An  objection  sirifing  from  double  persons  talds  onty^leri 
hoth  portions  come  from  one  and  the  fame  perfm*  Barn«  Cbaii« 
Rep.  155.  Trin.  1740.  Per  Lord  Chancellor,  in  Cafe  o^  Silf 
RcM)ert  Walpole  t«  L.  Coawaj. 

(D.  2)  Maintenance^  or  Inter ejl^  payable  in  what 

Cafes^  and  from  what  "Time. 

When  !«••-  I.   A   TERM  of /^o  xears  vras  limited  for  railing  aooo  1.  eitbtf 
U^ifX^  hP^9fi^^  w'/i^  (fthe  term;  the  trufee  takes popjjion^  and 

^  the  tents  fwears  he  made  no  intereji  of  the. profits^  Lord  Somers  decreed 
mnifrfijkty  xix^X.  HO  intcrcft  fliould  tc  paid  for  the  2000 1.  bccaufe  the  truf* 
•?to^bc^ai-  ^^^  ^^^  admitted  into  pofleflion.  But  this  decree  was  reverfed, 
r  ^A'y  ]  bccaufe  tlie  truftee  had  power  to  have  raifed  it  immediately^ 
lowed  till  and  the  eftate  was  fufficient.  MS.  Tab.  tit.  Intereft,  cites 
the^ whole    26  Jan.  1702.  Lord  Rofeberry  y.  Taylor. 

March  13.  lyas.  Bagaal  v.  Bagnal,^*  la  anothet  MS.  it  is  (raifed.) 

•  Where  por-  2,  A.  by  marriage  fettlcmcnt  limited  lands  to  himfelffor  life\ 
^^^ieed^b**'  remainder  to  M.  his  wife  for  life :  remainder  to  trufteef  for 
S'edtobe  ^^ years ;  remainder/^  his firfl  ^c.fon\  remainder  to  ihefir/t 
raifed  as  i^c.  fin  of  B.  his  brother.  The  g^  years  term  wasy  that  if  there 
^UntF"'  J^^^^  *^  ^^  ijfue-tnale  of  the  faid  marriage,  but  there  (hould  bd 
tbeyisutybe^  ouc  or  moFC  daughters,  the  trufees  fbould  raife  8000 1.  for  the 
they  are  due  daughters  to  be  paid  asfoon  as  conveniently  could  be^  but  limited  no 
S'Yaw°'rc!  cxprefs  time  when  payable.  But  then  a  further  truft  of  the 
fentiyi  and  term  was  declared,  that  if  there  Jbould  be  a  fin  and  a  daughter^  or 
carry  in-  daughters ^  the  truftees  Jbould  as  foon  as  pqffible  raife  1000/.  a  pied 
Aa^VmT^  yc>r  the  daughters  payable  at  21  or  marriage.  A.  and  M.  both  dicdf 
Pafch.  4  leaving  three  daughters,  but  no  fon,  the  daughters  being  2i« 
Geo.  I.  10  On  a  bill  brought  by  the  daughters,  it  was  infifted  by  the  coun«« 
Mod.  40J.  ^gj  £qj.  ^Ij^  plaintiflFs,  that  the  portions  being  payable  prcfently 
of  Aihcon    on  A's  death  (the  daughters  being  then  21),  they  confequently 

V would  carry  intereft,  and  the  rather  fince  they  were  to  arife  out 

of  land  which  yielded  rents  atid  profits y  and  fo  [as  it  feems]  it  wai 
ruled  by  the  Court ;  and  Lord  C.  Parker  farther  obferved,  that 
the  tru/t  alfi  was,  that  if  there  were  a  fin  and  a  daughter,  or  daugb* 
ters,  by  the  marriage,  the  fin  was  to  pay  interefl  to  bis  J^fters  fot 
their  portions /r^/n  th^^  age  of  21  or  marriage  i  and  he  (aid  it 
could  not  be  imagined  that  A.  would  be  kiuder  to  his  nejAewy 
in  excufing  him  from  paying  intereft,  than  to  his  own  fon»  if 
he  had  one,  who  was  bound  to  pay  intereft ;  and  decreed  the 

f'ortions  to  be  raifed  by  fale  or  mortgage,  as  fhould  be  agreed 
y  the  Mafter  and  the  parties,  witli  intereft  fr&m  A!s  death,  and 
€ofts.  Wms's  Rep.  41 5  to  420.  Pafch.  1718.  Trafibrd  v.  Aihton. 
3.  Where  a  portion  is  to  be  raifed  by  annual  profits  (kc.  i£  nO 
time  be  appointed,  the  portion  is  due  when  the  prpfiits  can.raife  itf 
and  it  carries  no  intereft  in  the  mean  time^,  Faf«h/  17224 
a  Wms's  Rep.  20.  in  Cafe  of  Ivy  y.  Gilbert^ 
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4.  A  terih  of  560  years  was  limited  to  tmftees  U  raifepor^ 
tionsfor  daughters^  in  cafe  of  no  iffue-male  by  the  marriagCi  hyfale^ 
ifwrtgageor  profit fy  Ind  alfo  wii/j  viainienancB  lat  the  rate  of  ^oi,  a 
yarto  each  daughter^  from  7 he  death  of  their  father  and  mother^ s 
father ^  until  ibeir  portions Jljould  become  payable^  to  be  'rmfed  by  rents 
and  profits.  The  father  died,  leaving  two  daughters^  the  one 
ubout  eight,  and  the  other  about  nine  years  old.  Afterwards 
the  mother's  father  died,  and  then  the  term  commenced  iii 
poiTeflion.  Lord  C.  Macclesfield  declared  it  to  be  againft  his 
opinion  to  raife  a  portion  or  maintenance  by  felling  a  rever* 
fionary  ^erm  under  colour  of  the  word  Profits  \  but  faid  that 
here  the  trufl  term  was  come  into  pbfTeflioni  and  comparing  ic 
to  a  rent  granted  out  of  a  reverfion  to  commence  presently,  iii 
which  cafe  tho'  the  reverfion  falls  not  into  poiTeflion  until  many 
years  after,  yet  when  it  does  fall^  it  ihall  anfwer  all  arrears  a 
and  fo  dire^ed  the  arrears  of  the  maintenance  money  from  the 
time  the  fame  became  payable  by  the  fettlement,  to  be  raifed 
put  of  this  term.  2  Wms's  Rep.  1794  Trin.  1723.  Raven- 
hill  V.  Danfey. 

5.  A  particulaf  certain  time  being  limited  Ar  payment  of  a 
portion,  it  carries  intereil  from  that  time.  Fer  the  Maftcr  of 
the  Rolls.  Hill.  1731.  2  Wms's  Rep.  661.  in  Cafe  of  Evelyn  r: 
£velyn. 

(E)  li^ho  is  intUIed  by  the  Limitation,  and  how.    [  444  j 

4.  A  Widower  fettles  lands  to  raife  ibol.  per  ann.  to  his 
"^^  eldeft  fon,  antl  1 00 /  a-piece  for  his  younger  children, 
$0  be  paid  according  to  their  fiig/iionty  i  arid  afterwards  he  mar- 
ries again,  and  has  children  by  his  fccond  wife:  it  Was 
decreed,  that  the  children  by  this  fccotid  wife  were  tfauallv  in- 
titled  with  the  children  of  the  firil  to  have  the  bencnt  of  this 

))rovifion  for  younger  childreh ;  lind  thr4t  in  cafe  there  (hould 
lappen  a  deficienfry,  the  cldclt  fhould  not  have  more,  and  tht; 
younger  Icls,  but  tliey  (liould  be  all  paid  in  average.  I  Vern; 
534.  335.  Mich.   1685.  Brathwaitc  v.  Brnthwairc. 

2.  Hve  hundred  pounds  was  fcitlcd  in  trufl  to  pay  the  in- 
tercft  to  the  Wife  for  life,  and  after  her  death  to  pay  the  princi- 
l^al  and  intevelt  tofUch  daughters  ds  Jhail  be  begotten  on  the  body 
of  the  wife,  (hare  and  ftiarc  alike  -,  biit  if  the  hufband  die  with-^ 
*iut  any'  daughters,  then  the  money  to  be  paid  to  the  wife* 
Tncre  was  a  daughter  at  the  time  01  the  fcttlement,  who  was 
fiving  at  the  huiband's  dedth,  aiid  no  other  daughter  was  born 
afterwards.  Per  Parker  G.  the  daughter  tho*  born  before  the 
fettlement  is  intitled  by  the  words.  10  Mod.  398.  Pafch* 
4  Geo.  X.  Slingfby  v.  .  » '*  .  . 
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Jf  ^  (F)  Liaile.     m^t  is. 

f  •  "ItTlrtRE  ft  term  was  limited  for  99  years  /tf  ra^  ^rtioit^ 
^  ^  and  that  term  happentd  to  commence  at  the  fame  tifne  wth 
m  former  cftate  for  99  years,  fo  that  the  latter  term  proves  toM, 
Finch  C.  decreed  the  money  fliould  be  charged  on  the  firft 
^g  years ;  for  the  limitor  intended  the  raifing  it,  and  had  powcf 
to  charge  the  firft  term  with  thefc  portions,  as  irell  as  the 
other  charged  thereon,  and  (jiid  he  regarded  only  xhtfart/s  «»• 
tefjt  to  r/ii/e  the  money  the*  he  pitched  not  on  projief  means* 
Chan.  Cafes  290.  Mich.  28  Car.  i.  Bifco  v.  Earl  of  Banbury. 

2.  A  term  for  raifing  looool.  for  a  portion  w/U^fiJbortf  that 
the  ordinary  profits  of  the  land  loould  not  raife  half  thefum  ;  but 
there  was  a  coal-mine  open  at  the  father's  death,  which  the 
Court  ordered  to  be  wroucht,  and  the  truftces  to  make  draini 
&c.  in  any  other  lands  of  the  heir  as  need  required,  and  to  be 
done  orderly,  and  fo  to  raife  the  money.  And  per  Ld.  Hutchins; 
^here  the  ufual  profits  will  net  raife  the  money  appointed  with* 
in  the  time,  this  Court  may  order  timber  to  he  felled  off  the  lanA 
to  make  it  tip.     Cb.  Prec.  27.  Trin.  1691.  Ofiley  v.  Offlcy. 

ri2J^*  (O)  rejed.     In  what  Cafes. 

Kbte;  Thrs  I.  "D  T  a  term  limited  in  a  fettlement,  portions  were  to  be 

bill  wakdif-  -L*  p3id  fl/  21,  ^  days  of  marriage.  The  baron  dies,  leaving 

^t%t  «nd  ^^'^  daughters  and  a  fon  \  one  daughter  dies  before  21,  and  un* 

the  difmif-  married \  the  mother,  as  adminift rater,  brought  a  bill  for  the 

fioD  aflSrm'd  portion.  But  Lord  North  thought  it  a  hard  demand,  being  to  bc 

ifUidJ!.—  raifed  out  of  the  real  cftate,  tho'  had  it  been  out  of  the  pcrfonal 

North  K.  eftate,  flie  muft.  have  had  it.     Vcrn.  204.  Mich.  1683.   *Paw- 

4iftingui(h*d  let  V.  Pawlet. 

between  a 

portion  giTen  by  a  tr///,  or  which  is  rather  a  legacy,  and  where  it  ftnads  only  upon  a  detJm    TLaC 

in  the  Uft  cafe  it  is  to  be  railed  for  the  bcneht  of  the  adminilhator,  bet  not  in  the  cafe  of  i 

C- -  -    1  will,  tho'  it  be  deviled  payable  out  oHaod.    Vern.  ^24.  S.  C  Fufch.  1685.— •  S.  C. 
44-5    J  cited.  Arg.    2  Wznss  Rep.  277.— Ch.  Piec.  19;.  fAlH-h.  17  1.    Brewin  ?.  Crewia* 

S.  P.     ■     loid.  318.  Mich.  171 1. "A  portion  wasgivcn^y  twV/f  to  be  mifcd  out  of  the  lenisand 

•roBts  of  lands,  and  made  payable  at  11  ur  marriage  ;  the  daughter  dies  »n  infant,  and  uamameU. 

The  pottion  fhall  not  be  rajied.     2  Vern.  <,2.  Per  Maftet  oi  Rolls.    Smith  v.  Ssuth. But  if  «• 

time  had  inn  fifnitcJ/er  fajmcnty  it  bad  6tin  utbmvtfe.    Ibid,  cites  Ix>rd,  River»  v.  Lord  Derby.— 

1  Vein.  71.   Tr.  1 6^8.   S.  C. Thus  lands  fettled  on  marriage  chaig'd  /•  raife  lOOOcL  JvT 

dan^Ltrrs  ft„rt',ctn  «<//  of  ibt  rents  and  profits^  and  tool,  per  annum  for  mainteoauce  for  f|Kh  at 
ihall  be  living  at  thr  father's  death,  till  the  payment  of  the  loocol.  pcrtiont>  but  tn  time Umited fat 
tbe  payment.  The  hi)ha»d  dies,  and  leaves  A.  his  only  daughter,  who  lives  to  17,  and  by  her  wiU 
difpofes  of  the  loccrl.  jt  was  decreed  that  this  is  an  inteicii  velVcd  in  the  daughter,  and  wcUdif* 
poled  of  by  the  will  -.»~S.  (..  cited  Hill.  1697.  at  Vcrn.  352.  in  Cafe  of  Thomas  v.  Kkymiib^ 
and  fays  this  deciec  vatafiirni'd  in  parliament  — — Ch.  Prec  140.  Hill.  170c.  S.  P.  decreed  per 
LorJ  Somers,  alT:llcd   rer  Matter  ot  the  Rolls,  and  sfterwardspcr  Lord  Wrijht,  and  affirmed  lA 

D^m.  I'roc.  Yaie  V.  Feiiyplacc. S.  C.   a  Vern.  416. Lord  CommiHionerJekyl  cited  S.  C. 

a:.d  \\\Ai  It  (houlii  iink  foi  the  benefit  of  a  hseres  fa^us,  as  well  as  of  a  haercsnatus  ;  for  the  former 
is  lubtHtLted  in  flic  place  of  the  latter,  and  the  trae  reafon  /.»,  that  the  legacy  being  ^.•v<*  at  «^^* 
ticn^  when  the  child  dies  b  toie  the  portion  is  payable*  there  is  no  occali^  n  for  it ;  and  ecu tt^  «wili 
ftct  countcnaccc  die  loadiug  of  aa  heir  for  the  bci.eU  of  an  admlmlibator. .  2  WoN't  llep.  «77« 


iMkk,  17^5.  In  C&fe  of  )enriingt  f.  Looks.— *—iR»,  iA**  ttwi  mentioned  $0  h  fjhieM  ^aap^im,  '^ 
ttie  i9i6s,  appcan  to  be  fo.     Ibid. 

.  .  2.  A.  by  will  devifed  lands  to  be  fold  for  payment  of  fortions  to 
tas  yoiiiiger  children.  Ooe  of  the  children  dies  after  the  portioti 
becomes  payable,  but  before  the  Und  fold.  Per  North  K.  the 
i&dminiftf  ator  of  the  jchild  that  is  dead  is  intitled  to  the  money« 
Vem.  27^.  Mich.  1684.  Bartholomew  v.  Meredith  als*  Moore* 
head. 

3.  A.  by  will  charges  his  lands  with  6oooLfor  the  child  bit 
wife  waJt  privemeni  enfeint  of^  if  it  proved  a  dauEbtert  with 
claufe  of  re*entry  for  non-payment.  A  daughter  is  born^  and 
died :  this  (hall  not  go  to  the  adminiftrator.  2  Vern.  208.  Hill* 
1690.  Norfolk  V.  GifFord. 

4.  By  marf  iage  fettlement,  lailds  were  limited  to  the  baroti 
for  life,  remainder  to  the  wife  for  life,  remainder  to  frjf  \sfc^ 

fpnsy  remainder  to  trufteesfor  500  years  to  raife  after  the  comtnence^ 
tnent  of  the  term  4000/.  for  younger  ckildren^  payable  at  2tyor  mar-* 
riage,  remainder  to  the  heirs  of  the  father  of  the  baron.  The 
baron  died,  leaving  a  daughter  his  only  child,  and  his  wife  liv** 
Ing,  Tlio*  the  Court  held,  that  the  money  was  not  to  be  raifed 
till  the  term  fhould  commence,  yet  his  Lordihip  agreed  that 
the  words  which  ordered  the  payment  at  21  or  marriage  (hould 
have  their  effeft,  viz.  that  they  fhould  veil  a  right  in  the 
daughter  to  this  portion  when  ihe  attained  21  (as  (lie  then  had)^ 
and  having  attained  that  age^  the  port  ion  ^  in  cafe  of  her  deaths  fhould 
go  to  her  executors  or  adminijlrators  as  a  vefied  interefl ;  per  Ld* 
Parker.  10  Mod.  433.  Trin.  1718.  Butler  v.  Duncomb* 

5.  By  marriage  articles  a  term  was  created  for  raifing  3000  A  ^nd\h  the 
{)ortion  for  a  daughter  in  default  of  iflue  male,  payable  at  i^  or  |*™*  ^^ 
marriage^  to  be  raifed  by  rents  and  profits,  or  by  fale  or  mort-  provifo  that 

Sage,  provided  that  if  the  father  dies  without  leaving  a  daughter^  or  '^  father 
is  wife  enfeint  of  a  daughter,  then  the  portion  is  not  id  be  raifed*  ^Jf^f^{l% 
TThe  wife  died,  leaving  a  daughter  her  only  child,  now  married,  tw  mi^bi 
The  Ld,  C.  Macclesfield  taking  notice  of  this  provifo  [which  the  rtvokc  nil 
book  in  Hating  the  cafe  fays  nothing  of]  faid,  that  ftill  there  '^^i jf  hit 
may  be  no  daughter  living  at  the  father^s  death.     So  that  there  Lordihip 
is  a  contingency  ftill  fubfifting,  which  prevents  the  portion  from  held  to  h% 
becoming  due.  2  Wms's  Rep.  93.  100.  Hill.  1722.    Rerefby  f^^J^^^l\ 

V.  Ncwland.  er,  and  con« 

fcqucatly 
fufpcnds  and  prevents  the  portion  flrom  being  as  yet  paVaMe,  becaufe  th«  father  with  confentof  th« 
tniftees  may  yet  revoke,  and  fo  he  may  at  any  time  before  the  portion  is  paid  :  and  to  fay  that  thtf 
right  to  this  portion  is  veiled  in  the  daughter,  is  noo1)je6tion  ;  for  if  the  term  falls,  as*'  by  fiich  rt^o* 
cation  it  mutt  do,  ail  the  tnifb  thereof  mult  fall  alio,  and  confequendy  the  trult  for  railing  the  por« 
tion.  :  Wms's  Rep.  1)3.  iqu  Hill.  172s.  Rcre(by  v.  Ncwland4-—»This decree  was  afctrwAnU  «£• 
firmed  in  the  Houfe  of  Lords.    Ibid. 

6.  A  term  of  500  years  was  created  by  marriage  fettlemetit^ 
to  raife  5000/.  for  daughters  payable  at  0.1  or  marriage^  provided  if 
any  of  the  daughters J^^t/W  be  2iy  or  married  in  the  life  of  the  fa^ 

iher^  then  her  portion  to  be  paid  at  the  end  of  one  year  after  thefa^  [[  446  1 
^Ks/^s  Jkath  i  and  it  was  alfo  provided^  that  if  any  of  the  faid 
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daugbiersjhould  die  before  her  or  their  portions  become  payaUe^  and 
before  7,1  or  marriage^  her  or  their  Jbare  to  go  to  the  furviwng 
daughters  or  daughter.  There  were  ifiue  one  fon  and  three 
daughters^  C.  D.  and  El — C.  married,  and  had  a  portion  greater 
than  her  (hare  of  the  5000!.  D.  attained  21,  married^  and 
died  in  the  father's  life-time  without  ifliie.  Her  huiband  ad- 
miniftered,  and  then  the  father  died.  It  was  infilled  by  the 
Sollicitor  General  Talbot,  that  E.  could  not  be  intided  to  D.*s 
fliare,  becaufe  D.  attained  to  aij  and  was  married;  whereas  to 
intitle  £.  the  furvivor,  D.  muft  have  died  under  ai^  or  before 
marriage.  And  that  D.'s  (hare  could  not  fink  into  the  landy 
becaufe  fuch  conllru£lion  is  to  prefer  the  heir  to  the  admi- 
niftrator  of  the  deceafed  daughter,  where  fuch  daughter  died 
before  ai,  or  marriage,  fo  that  a  portion  was  not  wanting  to 
advance  her,  whereas  in  the  prefent  cafe  D.  was  both  married 
and  21.  And  of  this  opinion  was  the  Ld.  C.  King,  who  obr 
ferved,  that  equity  hadfirainedfometimes  to  help  a  daughter  nusrried. 
in  herfathe/s  lije^timey  but  never  to.  deprive  a  married  daughter 
thereof.     And  that  the  laft  [fir ft]  provifo  was  without  any  ne- 

fative  words,  that  (he  fhould  not  b«  paid  her  portion  till  Uien } 
ut  the  meaning  was,  that  then  in  all  eventt,  even  tho'  the 
grandfather  of  fuch  daughter,  who  had  part  of  the  eftate  com- 
prifed  in  the  500  years  term  limited  to  him  for  life,  had  been 
living,  the  reverfion  (hould  have  been  fold  notwithftanding,  for 
raifing  this  portion.  And  his  Lordihip  decreed  the  third  part 
of  the  5000 1.  to  the  huiband  of  D.  witli  intereft  from  the  end 
of  the  year  after  the  father's  death,  to  be  raifed  by  fale  of 
a  third  part  of  this  term.  2  Wms's  Rep.  513.  Hill*  1728. 
Petfield's  Cafe. 


(H)  Merged  by  Conjundlloii  of  Eftate. 

^«  J''f'*  I.  A  Term  raifed  for  the  portion  of  a  daughter  was  extin- 
^ikHp^tUM,  guifli'd  by  the  inheritance  defcending  on  the  daughter. 

Hut  the  '  2  Vem.  ao8.  Hill.  1690.  cited  in  the  Cafe  of  Norfolk  v. 

A^^Lih^  GiFFORD,  as  the  Cafe  of  Powcl  v.  Morgan. 

/r/frc/V  Agminjt  the  mergrrt  and  decreed  the  portion  (o  go  accortiing  tt>  the  will  of  the  daughter, 
a  Vera.  90.  Mich.  16SS.  Powel?.  Morgan. 

s.  C.  cited       2.  Marriage  fettlement  of  lands  on  A.  for  life,  remainder  to 

R.'  6^?66.    ^^  ^^'  ^^^  ^"  ^^^^  male^  remainder  to  truftees  for  500  jears  to 

Pafch.*  7      rai/e  5000/.  Jbr  daughters,  payable  at  18  or  marriage,  remainder 

Aaj«  Arg.  to  A#  in  fee.     A.  dies,  leaving  one  daughter  his  heir  at  iaw^  who 

lives  beyond  18,  and  then  dies  unmarried.   TheLd.  Chancellor 

thought,  that  as  the  term  in  law  was  not  merged,  fo  neither 

.was  the  truft  determined  or  extinguiihed  in  equity,  and  ihall  go 

to  defendant  (who  was  the  daughter's  mother,  and  to  whom  toe 

daughter  by  a  %viU  nuncupative  ptXi^ontAxhzi  (he  devifed  ali 

that  was  in  her  power  to  devife}  who  had  adminiftration  ,wi^ 

'  tbe 


he  will  annexed.     AfErmed  in  Dom.  Proc.    2  Vern.  348. 

HilL  1697.  Thomas  v.  Keymifh. 

3.  Whether  a  portion  of  2000 1  fecured  by  a  tertn  in  trufi  It  wm  m- 
.  fhall  extinguifh  in  the  land  by  a  deviji  of  the  lands  to  the  daughter  ^*j^  "^ 
.  in  tail?  See  2  Vern.  457.  Hill.  1703.    Lawrence  v.  Blatchford.  be  citia- 

guiilMtl,  be* 
caufe  nothing  df/cmdrd,  or  came  to  her  in  fofffjpon^  only  a  reverfion  ezpe£biit  on  %  60  years  term 
deviled  totruftees  for  payment  of  debts  and  Icgaciest  remainder  in  tail  to  the  daughter,  who  was  heir 
It  law.  Whereas  in  the  CaCciof  Tmomas  v.  K  t  y  m  i  s h,  the  fee-fimpk in prefcnt  podeffion  was  giYea 
to  the  daughter*  aad  yet  that  was  held  no  estinguiihmenL     Ibid. 


(I)  Merged,  or  lapfed  for  the  Benefit  of  the  Heir.  C  447  } 

I.  A     Made  a  fettUment  to  raife  portions  of  4000I.  for  two  Y^'.*^ 
"^^^  daughters  to  be  paid  at  the  day  of  marriage  or  age,  and  decree.^*" 


no 


referved  a  power  to  order  it  otherwife  by  his  will ;  and  by  his  Afterwards 
will  made  about  the  fame  time,  he  ^iv.es  the  fame  fum  payable  ^  ^^^  ^y 
as  dire£ied  by  the  faid  fettlement.     One  dies,  her  portion  fhall  niftratorwas 
not  go  to  her  adminiftrator,  but  the  heir  (hall  take  the  profits,  difmiqfed 
and  a  difference  is  taken  between  a  tntfl  and  a  legacy ;  for  that  a  ',f ^J:,*?? 
truft  is  expounded  according  to  the  intent  of  the  party,  and  a  gj^  Lffirm- 
legacy  is  gdvern'd  by  the  rules  of  the  common  law.     2  Chan,  ed  in  Dmb. 
Rep.  288.  Pawlet  v.  Pawlet.  P'^-  !?.^ 

*^  marg.  ibid. 

205.  521.  S.  C— — And  North  K.  makes  the  difierenee  between  •.portion  by  a  fettlement,  and  « 
legacy  y  and  cho*  here  was  both  deed  and  wi/it  yet  the  difpoiition  was  by  the  deed.  Ibid.— If  a  fet- 
tlement b^  made*  and  lands  charged  with  fuch  fums  of  money  as  a  will  (ball  declare,  in  fuch  cafe 
the  will  will  be  but  dfclarative,  and  not  operative.  Cited  A  Vent.  367.  as  decreed  by  Ld.  Northi  in 
the  Cafe  of  Bond  v.  Richardfon. 

«    . 

2.  A.  a  widower  fettles  lands  to  raife  lool.  ;a  year  for  his 
eldeft  fon,  and  1 00 1.  a  piece  for  his  younger  children ;  many 
of  the  younger  children  died  in  the  life-time  of  their  father  j  it 
was  decreed  that  the  adminiftrators  of  the  children  fo  dead 
(hould  have.no  benefit  of  this  provifion,  but  the  fame  fhould 
ceafe.  But  in  cafe  any  of  the  daughters  had  been  nutrried  in  the 
life  of  the  father^  and  died ;  the  huibands  as  adminiftrators 
(hould  have  their  portions.  And  Ld.  Chancellor  took  a  differ- 
ence between  a  portion  and  provifion,  and  a  legacy  payable  at 
21  &c.  Vern.  335.  Mich.  1685.  Braithwaite  v.  Braithwaite, 

3.  A.  feifed  of  the  manor  of  P.  made  a  mortgage  to  J,  S.fhr  s.  c.   1 
1000  years  for  fecuring  6000  L  and  thenjettled  the  fame  on  himfelf  Vem,  41 «« 

for  ///>,  and  ajter<mards  on  B.  his  fon  in  tail,  remainder  over,  re^  iTrtated'riiat 
mainder  to  himfelf  in  fee,  fubje£^  to  the  mortgage,  and  by  will  de^  tie  devifi 
vifed  other  lands  for  payment  of  his  debts,  provided  that  upon  faying  for  payment 
0/ the /aid  mortgage,  tie  fame  Jhould  be  kept  on  foot  to  make  good  his  ^£^^1*^^ 
daughter's  portion,  and  thereby  devifed  3000  L  to  be  paid  to  her  J/JiJifmfi* 
at  21,  or  marriage,  if  (he  marry  with  confent  of  her  mother  and  Mtl  ^^nd- 
truftees,  otherwife  but  a  joool.  and  died,  leaving  a  ^^^lughtcr  *^^''^^^ 
^.  "who  died  at  fix  years  old. ,  The  queftion.was,  if  the  ^3000!.  it  was  mr 
was  funk  for  the  benefit  of  die  heir,  or  (hould  go  to  the  admi-  deavour'd^ 
niftrator  of  ^c  daughter  ?  Ld.  Keeper  Wright,  a(rifted  by  the  ^£''^^ 
Mafter  of  ^e  Rollsj  diimified  the  bill  of  the  admimftrator  the  Ca<it 

N  n  3  for 
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Paw  iiTv.  for  having  the  portion  raifed,  and  this  difmifiSon  was  affinned  in 
ift.'BcL^uVe  *^  Houie  of  Lords.  Chan.  Prec,  140.  pj.  1^2,  Hill*  1700, 
that  was  by  Tate  T.  Fettiplacc, 

decdy  an4 

«thii  by  wilf.  id.  Becaufe  there  it  was  to  be  raifed  out  of  lapd  oiilyt  wh^as  fiere  the  perfboal  ellaCt 
is  liable  u  well  as  the  land,  and  has  been  applied  in  part  to  pay  off  the  mo^age  that  was  on  the  land; 
hut  the  Ccurtheld  it  to  be  within  the  reafon  of  that  Care.->— a  F^cem.  Rep.  243  S.  C-  butfiatet 
nothing  of  the  devife  being  of  perfonal  eftate,  but  reds  it  wholly  upon  other  lands*  and  the  kcepaar 
«n  ipot  the  mortgaged  term  of  1000^  years ;  and  that  it  was  hcldt  that  tho*  ihe  mortgage  leafs  out  of 
which  it  is  to  be  raifed  be  but  a  term  for  years,  yet  it  is  met  a  term  if  grefy^  ^ut  a  term  vtundrnmB 
tipcn  the  inheritance  offer  the  debti  faid^  and  thf  tnifts  performed ;  but  il  it  had  been  a  term  in 
grofs*  it  had  been  a  chattel  asd  a  perfonal  eftate,  but  it  is  not  fo  here.  And  Ld.  Keeper  Wright 
faid,  it  was  a  condition  prrcedent»  and  all  one  as  if  he  had  faid,  If  piy  daughter  marry  with  coafent 
of  my  wife,  I  give  her  3oooI.-'>S.  C.  12  Mod.  276.  Hill,  ti  W.  3.  1698.  butftatcs  it  only  (as  to 
this  pointof  its  being  merged)  as  charged  upon  land,  and  fays,  that  it  was  decreed  by  Ld.  Soraers* 
and  that  he  held,  that  in  all  cafes  where  a  man  charges  a/jvm  cenain^  to  be  paid  a&  here  #v/  i^ftbt 
ftol  ejtate^  there,  if  the  perfon  dies,  the  money  (hall  be  funk  for  the  bene&tof  the  hair.  But  if  a 
tftan  devifes  a  ftrfonmi  le^aey^  w  a  fum  to  be  paid  out  •/  a  term  for  jemrst  and  the  legatee  dies  before 
the  age  Jec.  the  executors  or  adminiilratorsof  the  legatee  (hall  have  the  money )  be«aufe  it  was  dehi-m 
turn  in  ftr^fenti,  tho* /o/'umdum  imfuturo. — S,  P.  and  Cafe  cited  Arg.  2  Wms*|  Rep.  (610.)  611.) 
and  per  Ld.  C.  King  ^61 2.)  and  his  ]x}rdj[hip  faid,  that  tl^ere  is  npt  the  leaft  difference  beti^ero  x 
fum  of  BTioncy  charged  by  will  on  land  payable  to  an  infant  at  21*  apd  where  fu^b  ^bargc  arifct  by 
dted.    Tria.  173 1.  in  C^e  of  Duke  of  Qhandos  v.  Talbot. 

[  448   3       4.  The  reajon  why  a  legacy  or  portion  charged  on  land  (hall 
fink  into  the  eftate  for  the  benefit  of  the  heir,  where  the  party 
^les  before  it  becomes  payable,  and  not  to  do  fo  when  it  \\ 
charged  upon  the  perfonal  eftate^  u  becaufe  the  heir  is  more  fa^ 
vouf^d  at  ioHV  and  in  equitx  than  an  exectttor  or  adminiJlraHr  \  an 4 
)>ecaufe  the  heir  is  looked  upon  to  be  the  ftay  and  fupport  of  the 
family,  whereas  an  executor  is  fometimes  a  mere  (Iranger  to  it; 
per  Ld.  K.  Wrighf.  2  Freem.  Rep,  244.  HilK  1700.  in  Cafe  or 
Yatc  V.  Fettiplace, 
B.C. cited        J.  A,  having  only  one  fon  B.  and  one  daughter  M.  devifed 
A?*  ool*    S^^'*  P^^^^  ^^  M'  ^0  be  paid  by  his  executor  at  21^  out  of  his  per^m 
yew  to'  be  final  ejiate^  and  rents  and  profits  of  hii  lat^dsy  and  if  not  raifed  by 
raifed  out  of  that  time,  then  his  executor  jLouldfiand  feijcd^  a^id  receive  and  take 
«d  wo&ts    ^^'  r^nts^  ijfy^^t  and  profits  of  his  lands  until  the  ^ool.  /bould  be^ 
m*  f^H  ax    raifedy  ma  after  payment  devifed  the  lands  to  his  fon,    M.  at   18 
might  he\     married  J*  S.  the  plaintiff;  fhc  died  before  21,  leaving  iffue  a 
w*wJi*^  daughter  j  J.  S.  as  adminjftrator  to  M.  brought  a  bill  to  have 
rtffcdbefpre  the  500I.  raifed  out  of  the  Innd;  and  the  Ld.  Keeper  decreed 
1^.  pamt  to  accordingly,  altho'  the  incumbrances  were  fo  great  that  the 
ta'be'fe'**  ^hole  ixihwtance  would  produce  little  more  than  tlic  500I. 
^ratedfroih  2  Vern.  424.  Fafch.  KyOi.  Jackfon  v^  Farrand* 

tftf  land, 

and  remaif)  u  money  in  the  etecutor's  h&nds,  an^  c^^nfequently  could  nev^r  merge  for  the  benefit  of 
the  heir  when  once  fq>arated  fiom  the  land.  And  tho'  (as  it  appear'd  irom  the  dfcr^jl  order,  whid^i 
^v|M  produced  in  Court)  debts  came  in  fo  faft  that  the  coo/,  couid  not  be  railpi  lo  foon  as  expected, 
«Ct  t|)f  lAtept  was  the  fame,  that  it  ftould  be  raifed  for  her ;  and  that  it  was  decreed  probably  upon 
thatV  (oma  pthe:  ciitumftance  not  mentioned  in  the  bock.  Cafes  iv  C^an  in  Ld.  Talbot*s  time 
.120.  Ani  Ibid.  iix.  Ld.  Chancellor  cited  S.  C.  4nd  fjid,  that  the  marriage  oi  the  daufhierwf^A^ 
h^thtemtftff  that  d«rte^  the  500/.  being  intenced  as  a  portion,  altho'  noci^pr^fs  provifion  was 
made  that  it  (boqid  \t  oaid  upon  the  daughcei's  marriage.    Trin.  1735.  in  Cafq  pf  the  King  v. 

Cban.Pree.  6.  Py  marriage  fettlcment  a  term  was  to  commence  after  the 
J^Frtem*"  dcceaft  ^  the  fuivivor,  to  raife  3000/.  in  12  r  wthsfor  daughters 
Eep.  i^L   I  ortims.    ^li^re  h^ing  only  one  daughter,  the  fijUhcr  by  w^  de^. 
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mfes  the  trnft  lands  to  make  good  the  wife's  jointure^  and  toralfe  S.C.*-Abr. 
2000 1,  for  his  diiughtet^s  portion  ,•  this  being  a  portion  to  be  raifed  ^^^'  9^?* 
out  of  the  land,^  it  (hall  not  be  raifed  for  the  adminiftrator  of  pi.  i.  s,  C. 
the  daughter,  who  died  at  five  years  old,  before  ihe  had  occafion  ^^  ^^*  « 
of  a  portion,  but  (hall  merge  in  the  land  for  the  benefit  of  the  SJ^hte?* 
heir.     2  Vcrn.  439.  Pafch.  1702.  Bruen  v.  Bruen.  died  with- 

in the  I  a 
months,  tho*  it  does  not  appear  in  i  Vera.  43  9.  ■  [Weither  do  I  obferre  in  the  S.  P.  mentioned* 

tiiher  in  Chan.  Prcc.  or  1  Frecm.  Rep.]— S.  C.  cited  by  Ld.  Chancellor  Talbot,  and  alfo  the  Cam 
of  Tou  RNEY  ▼.  TouaiieY,  who  faid,  that  indeed  in  fuch  cafes,  where  the  child  dies  fiyoung^ 
that  the  firti^n CQttU  never  ht  ^uanted^  the  Court  will  not  decree  it  to  be  raifed,  becaufe  there  is  no 
occabon  for  it ;  but  faid,  that  thero  is  «p  precedent  %vbere  the  Court  hm  dealt fo  hardly  nvith  a  child 
%vh0  died  offer  murriage,  as  to  take  away  that  which  wasintenied  for  iu  pr(^Tifioa.  Cafes  in  Cbvu 
.  \ti  Ld.  Talbot's  time  123.  in  Cafe  of  Kiug  r.  Withers. 

7.  Upon  a  marriage  fettlemtnt^  a  term  was  raifed  for  pro*  ^T^^htpaid 
yiding  portions  for  yo«ngcr  children,  to  ht  paid  *  at  fuch  time  as  J*^*  ^^^** 
the  trufleesfbould  appoint  in  their  difcrction^^^r  their  better fupport  Ihe  father' 9 
and  maintenance.  One  of  the  younger  children  was  put  to  a  ^<''"^»  ^"^ 
fea  captain,  and  died  at  17,  the  trultees  having  made  no  ap-  '*/'!^^^*^^ 
}>ointment  for  payment  of  his  portion.  The  Mafter  of  the  Rolls  frlm  hit 
decreed  that  what  had  not  been  raifed  of  his  portion  for  putting  ^'^^^  wil 
him  out  and  for  maintenance  (hould  fink  into  the  inheritance.  "^^  J^^^ 
Ch.Prcc.  213.  Hill.  1702.  Warrv.  Warn  children; 

one  died 
Within  a  year  rffer  the  fatherU  death  \  per  Ld.  Cowper.  The  portion  f  tho' rai  fable  prefently,  waf 
cot  demaiuiableprerently,  and  theretore  (hall  fink  into  the  inheritanoe  for  the  benefit  of  tbc  heir* 
Ch.  Prec.  290.  HilL  1709.    Toumay  v.  Tournay. 

8.  Where  a  child's  portion  is  to  he  raifed  out  of  a  trujl  eflate^ 
gr  tilted  by  a  voluntary  family  feit  lament  with  a  power  of  revocation, 

and  the  chUd  dies  unmarried  and  intejlate  before  his  father y  equity  C  449  3 
'  will  never  raife  the  portion,  but  it  mull  fink  in  the  eftate.  JirlSS* 
Tab.  tit.  Portions,  cites  1702.  Warburton  v.  Warburton. 

9.  Where  portions  are  provided  for  daughters  by  a  fettle*- 
nient,  the  father  cannot  by  his  will  annex  any  condition  to  th4, 
payment  of  them,  or  dcvife  them  over  in  cafe  of  the  death  of  any 
of  them  before  their  portions  become  payable,  for  he  had  only 
the  power  of  appointing,  and  in  cafe  of  death  of  either,  the 
portion  would  extitigui/h  in  the  land  for  the  benefit  of  the  heir. 
2  Vern.  452.  Mich.  1703.  Alftort  v.  Alfton. 

10.  A  term  is  limited  after  the  death  of  father  and  mother.  The  inHf 
to  raife  portions  for  daughters  if  no  fons,  payable  at  iZ  or  mar»  ^^^^^'I^j^a 
riage^  provided  fuch  daughters  furvive  their  father 'y  if  either  die  in  that  ij  A. 
the  life- time  of  their  father,  her  portion  is  not  to  be  raifed,  '^^  ^Mj^^ 
%  Vern.  655,Trin.  1710,   Kickman  v.  Andcrfon.  ^uht^ut'Lif- 

muL'  by  M* 
and  leaving  a  Jau^b*er  &c.  then /nch  daughter  to  hatie  ^000  A  at  21  or  marrisge  |  provi/o  if  A, 
fhould  net  have  any  daugh'er  by  A^.  living  at  hie  dea.h,  then  the  term  to  feafe.  A.  and  V.  tad 
ijftee  E.  a  dattgbier  %uht>  aia-n'd  11  and  married  the  plaimiiT.  M.  died,  leaving  on  ifTu;  but  E.  an4 
atterwards  E.  ditd  living  A  Uaving  ij/ne  by  the  plaintiff*.  Then  A.  died,  and  the  pUiutiff  as  ad- 
piiniflraior  to  E.  brought  a  bill  lor  ihe  portion.  But  Ld  C.  Cov^per  held  him  not  iqtituled,  for  th« 
f<:rm  never  arofe*  ir  being  to  commence  on  a  condition  frtCfdent^  v!x.  It  A.  (hould  die  without  heir 
male  leaving  a  daughter,  which  he  did  not,  and  cannot  be  intended  ot  having  had  a  daughter:  and 
ihat  the  provifo  determines  the  term  itlelt,  by  noi  having  a  daughter  living  at  his  death  {  and  if  it  be 
detdminf  d  9t  hin  b^  the  txfrefi  frovijiw  of  the  parties^  hc  £u4  U  WOulA  bc  ^ao|(  i^f  CUaocery  to 
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revive  ir«  and  that  p^apf  the  intention  might  be  that  in  fuch  cafe  it  ftoiUC  99tht  raifed*'    Wbu!S> 
Rep  401.  Hill.  1717-  Wingrave  v.  Palgrare. 

I T.  Part  of  lands  charged  with  400 1.  portion  are  devifedto  tic 

party  to  whom  the  portion  is  payable ;  altliough  die  lands  dc-- 

vtfed  are  worth  mor^  than  the  portion,  yet  it  is  no  cxtinguiih- 

ment  of  the  charge.     MS.  Tab.  tit.  Portions,  cites  Feb.  28* 

1725.  Ruftout  V.  Rufliciu. 

12.  A.  the  tedator  being  poficfled  of  a  confiderable  real  an^ 
perfonal  eftate,  devifed  it  thus,  viz.  I  give  ctid  bequeath  unto  m^ 
daughter  Jfcf.  at  her  age  0/21^  or  day  of  marriage y  which  ihait 
firft  happen,  the  f am  of  2500/.  And  my  will  and  meaning  i$» 
That  if  my  Jon  C.  flioufd  die  ivithout  ijfue  male  of  his  body  then 
livingy  or  which  may  afterivards  be  bortiy  that  then  my /aid  daugh^ 
terjbould  have  and  receive,  at  her  age  of  2Sy  or  day  of  marriage, 
which  (hall  firft  happen,  the  further /urn  ^3500/.  over  and 
^ibove  tlie  faid  fum  of  2500I.;  but  in  cafe  the  contingency  of  my 

Jaidfoffs  djing  may  not  happen  before  the /aid  age  of  my  daughter y  or 
her  day  01  marriage^  that  then  (he  (hall  receive  and  be  paid  the 

fum  of  "^^QoL  whenever  it  might  after  happen.  Then  he  devifes  bis 

•  real  e/f ate  to  h'ufon  in  taily  and  for  want  of  fuch  ijfucy  remainder  ta 

his  brother  in  fee ;  then  goes  on  thus  :  And  my  nviil  and  meaning 

isy  that  the  lands  and  premifles  hereby  devifed  Jhall  be  liable  tOy  and 

chargeable  with  the  payment  of  the  faid  fum  of  3500/.  whenever  it 

fball  become  due  "SivA.  payable  j  anddireBsy  that  in  cafe  of  failure  &f 
iJfue  of  his  fony  his  daughter y  her  heirs y  or  affignsy  fhouldjoin  in  a 

furrender  of  fome  copyhold  lands  to  theufe  of  his  brother y  othemvife  the^ 
legacy  of  3500/.  to  be  void*  1  he  daughter  marries y  having  at^ 
tained  her  age  of  2 1 ,  and  dies  in  her  brother^ s  life-4imey  leaving  the 

plaintiff  her  hufbandy  who  took  out  adminiflration  to  hh-y  and  then 
her  brother  dies  without  iJfue  male.  The  queftion  was,  whether 
the  legacy  of  3500I.  fhould  be  raifed  out  of  the  land,  the/^- 

fonaleflate  being  deficient?  and  whether  it  was  fuch  an  intercft 
in  her  as  fhould  go  to  the  plaintiff  her  adminiflrator  ?  \A.  C. 
Talbot  obferved,  that  three  things  were,  by  the  M'ill,  neceflaryi 
to  happen  tointltle  M.  to  this  legacy  of  3500I.  viz.  the  death 
pf  C.  without  ifluc  male,  marriage,  or  attaining  her  age  of  21 ; 
and  that  all  three  had  happened ;  and  though  it  is  to  be  raifed 
^  out  of  land,  it  remains  money  (lill ;  and  though  flie  has  not 

lived  to  receive  it,  yet  the  contingency  having  happened,  it  muft 
go  to  her  hufband,  who  is  her  reprefentative,  and  who  may  well 
be  thought  to  have  married  in  contemplation  of  this  additional 
I  450  ]  fortune  of  3500L  though  depending  upon  a  contingency  \  and 
decreed  it  to  the  hufband  accordingly.  And,  16  March  173$, 
l^he  decree  was  affirmed  in  the  Houfe  of  Lords.  Cafes  hi  Chan. 
\f\  l<d.  Talbot's  time.  117.  Trin.  1735.    King  v.  Withers. 

13.  Mr.  Baynton  being  feifed  in  fee  of  a  confidcrable  eftate, 
and  having  no  children,  by  indenture  January  19,  1715,  co- 
venanted to  fuffer  a  recovery  of  all  his  lands,  to  the  ufe  of  himfelf 

for  lifcy  then  to  his  wife  for  life,  then  to  the  iflixe  of  theur 
bodies  j  and  for  want  of  fuch  iffue^  in  truft^r  hisftfier  Anm  RoIt» 

for 


-for  her  ibie  aiid  ftparate  ufe  during  life ;  and  iifter  her  deaths  if 
Edward  Rolt  her  hufband  ihould  furvive  her,  to  permit  him  to 
« receive  the  clear  yearly  fum  of  loool.  during  hfe,  and  after« 
wards  U  Edward Roit  (eldeft  fon  of  Edward  and  Annt) for  lifr^ 
with  remainder  to  his  nrft  and  other  fons,  with  like  remainder  ta 
Thomas,  and  all  tie  other  fans  ^Edward  and  Anne.  Then  comes 
this  provifo :  Provided  alfo,  that  it  (hall  and  may  be  lawful  to  and 
for  the  faid  Anne  Rolt,  tvith  the  confent  ^/'the  faid  Edward  Rolt 
her  hu/htrndi  and  for  the  faid  Edward  Rolt,  her  furviving,  from 
time  to  time,  by  fale,  mortgage,  or  otherwife  chargme  tho 
premiffes,  to  rai/e  and  fecure  luch  fums  of  money  not  exceeJung  in 
the  whole  the  fum  of  12000/.  as  the  faid  Anne,  notwithftanding 
.  her  coverture,  fiatt  with  the  confent  in  writing  of  her  faid 
hiiibvnAj  tbinkfity  and  for  the  faid  Edward  Rolt  her  furviving, 
as  he  fliall  think  fit,  for  the  maintenance  and  portion  of  any  of  the 
children  of  them  the  faid  Edward  and  Anne^  horn  or  to  he  horn  /  and 
t/"the  faid  Edward  and  Anne  his  wife,  or  the  furvivor  of  them, 
jbiUl  net  etppoint  in  what  proportion  fuch  their  children  Jhall  he  fro-* 
'  videdfoTf  them  all  the  parties  to  thefe  prefents  are  agreed  that 
20001.  a-piece  (hall  be  raifed  and  payable  to  each  fuch  younger 
fonSf  and  3000/.  apiece  for  the  daughters  of  the  faid  Edward  and 
Anne,  and  if  there  ihall  be  but  one  daughter,  then  6000I.  for^ 
fuch  only  daughter,  at  their  ages  of  21  years  with  intereft  for  the 
faid  feveral  fums  after  the  rate  of  ^l.  per  cent,  for  their  feveral 
'  and  refpe£live  ihaintenancesj  until  their  reJ^iHve  portions fball  he* 
I  come  payable  ;  and  fuch  maintenance  to  begin  from  the  time  that 
ihall  be  appointed  by  the  faid  Edward  and  Anne  Ins  wife,  or  the 
furvivor  of  them  \  and  in  cafe  no  fuch  appointment^  then  from  the 
.  death  of  the  furvivor  of  them  the  faid  Edward  and  Anne  his  wife ) 
then  comes  a  provifion,  that  if  any  of  the  youneer  children  die 
before  their  refpe&ive  (liares  become  pajable,  then  the  Ihare  of 
fuch  child  fo  dying  (hall  be  equally  divided  amongft  the  fur* 
viving  children.     Mr.  Baynton  died  foon  after  wimout  iflue, 
and  then,  in  the  year  1722,  Mr.  Rolt  died,  leaving  iffue  by  his 
^Mtfour  younger fons,  and  two  daughters^  EVnuAethy  and  Anna 
^ariay  which  lafl  died  an  infant  foon  after  her  father's  death  ; 
and  in  the  year  1734  the  mother  died,  having  never  charged  the 
lands  with  the  12000/.  or  any  other  fum  for  the  children's  pro- 
vifion, nor  giving  any  direftion  in  what  manner  or  proportion 
they  fliould  be  provided  for,  fome  of  the  children  havinff  at<i 
tained  their  age  of  21  in  her  life-time.     Ld.  C  Talbot  hekt, 
that  tho'  by  the  firft  claufe  12000I.  only  was  to  be  raifed,  yet 
that  the  fecond  claufe  is  fubfidiary  to  the  firft ;  and  that  in  cafe 
'  the  firft  does  not  take  eflPefb,  then  the  fecond  was  to  prevail^ 
whereby  he  made  a  certain  direft  charge  of  3000I.  for  each 
daughter,  and  loool.  for  each  younger  Ton,  without  any  pro- 
.  vifion  (as  there  was  in  the  firft  claufe)  that  the  whole  ihould  not 
amount  to  more  than  1 2000 1.  That  by  the  firft  claufe  fuch  chil- 
dren Only  can  be  confidered  as  intitled  to  any  ihare  under  the 
power  ox  appointment  as  were  livin?  at  the  funrivor's  death  ; 
^ut  no  appointment  having  l^een  made^  it  ftands  upon  the  fe. 
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eoftd  daufe,  wbich  is  si  dired  charge  upon  Att  land  of  looot* 
for  eachfon,  smd  3000 1.  for  each  daughter  ;  and  his  Lordltnp 
was  alfo  of  opinion,  that  tho'  the  payments  were  to  be  at  2I9 
,  yet  no  certain  interefi  vefted  in  any  of  the  children  umiU  ibtjwnmm^s 
death ;  and  tho'  fome  of  them  attained  their  ages  of  11  m  tbdr 
mother's  life-time,  yet  all  being  contingent  until  the  furrivor^s 
death,  no  interefi  can  he  due  hut  from  thetime-of  tie  bafpemng  ef  tim 
f  451  ]  contingency  9  smd  fo  decreed  the  whole  14000I.  to  be  raifcd,  and 
iotereft  from  tlie  mother's  death  only.  Cafes  in  Qian.  in  U« 
Talbot's  time.  189.  Hill.  1735.  Roltv.  Rxitt. 

14.  The  rule  of  portions  finking  in  the  land  where  the  paitf 
dies  before  the  term  out  of  which  they  are  to  arife  comes  into  poffe/jfom^ 
has  not  always  held  without  exception^  as  appears  friHB  Bvti.6JL 
and  Doncomb's  Cafe.  2  Vem.  760.  where  the  words  were 
from  and  after  the  commencement  of  the  term,  and  thercfo» 
the  portion  not  payable  during  the  life  of  the  father  and  mo« 
therj  die  term  not  being  yet  commenced ;  but  yet  the  Conrt 
enabled  the  huiband  and  wife  to  raife  money  upon  the  intereft 
by  way  of  mortgage ;  which  was  to  confider  it  in  fome  fort  aa 
already  Tefted  )  fo  in  that  of  Beoome  t.  Serkext,  Abr.  Em* 
Cafes  340*  notwithftanding  the  portions  were  decreed  not  to  be 
raifed  immediately,  yet  they  were  confideredas  tranfmiiBble  in* 
terafts}  the  fame  in  Kung  and  Withei^s's  in'  the  Houfe  of 
Peers.  In  all  thefe  cafes  the  limitation  was,  that  the  portiona 
&ould  be  paid  them  at  fuch  a  time,  as  opon  marriaee,  or  at 
fuch  an  age }  and  the  intent  of  the  parties  was  pUin,  tnat  opon 
either  of  thdc  contingencies  happening,  the  child  fhould  be  in* 
titled  to  the  portion,  although  it  was  contingent,  fince  a  con« 
tingent  intereft  is  tranfmiOible  \  and  a  future  provifion  may  well 
be  looked  upon  as  a  confideration  for  marriage  \  per  Ld.  C^ 
Talbot.  Cafes  in  Chan,  in  Ld.  Talbot's  time,  194,  195.  Fafch. 
1731S.  in  Cafe  of  Bradley  v.  Poweh 

i5«  A.  was  tenant  for  life,  remainder  in  tail  to  B-  theeldcft 
foOi  1  hey  refettle  the  eilate  to  the  ufe  of  A.  for  life  as  to  part^ 
then  to  truflees  for  200  years  to  raife  1  looA  to  be  paid  to  C.  thefe* 
condfun  nvithifijix  years  after  A^s  deaths  or  asfo^M  after  as  the  fame 
could  he  raifed,  and  in  the  tnenn  time  intei'efl  from  A^s  death  fir  and 
towards  his  maintenance  until  the  portion  be  paid  him^  remainder 
to  B.  the  eldefli  &c.  C  ditd indebted  at  45  years  of  age,  leaving  na 
aiTets  ;  and  two  years  after  him  A.  diedy  from  wnom  an  eilate 
of  700L  a  year  came  to  B.  lid.  C.  Talbot  thought  this  i  lool 
muft  be  confidered  as  a  portion,  as  it  moved  from  the  father^ 
and  was  intended  by  him  as  a  provifion  for  his  child ;  the  term 
mttd  trufl  are  not  to  arife  until  the  father's  deaths  hut  no  particular 
time  ii  litmtodfir  paymenioftbi  1 1  oo/.  but  baiely  within  6  years 
after  A.*s  death,  and  not  made  payable  to  him,  his  executorSi^ 
and  adminiftrators  &c.  but  barely  to  him,  with  a  provifion,  that 
irom  A/s  death  5L  per  cent.  Ihall  be  raifed  for  and  towards  his 
maintenance,  which  looks  like  an  intent  to  poftpone  the  veiling 
till  A.'s  death,  finoe  the  5  /.  per  cent,  for  and  towards  his  fnainte'% 

nemto  emo  never  he  tajfidt^,  tbatfurf^  vfbai  be dicdin  A*slxfe* 

time  I 


timfs  for  tlds  neceflariljr  ff^ipofes  liim  livtii|^  at  A/s  d^icliy. add 
where  the  intereft  is  contingent,  as  hqre  it  \Sf  it  is  moft  reaibn* 
able  to  confider  the  principal  as  contingent  likewife ;  and  ihould 
the  conftru^ion  be  otherwife,  the  term  can  never  ceafe,  it  be-> 
ing  to  endure  for  and  towards  his  maintenance  until  the  portion 
be  paid,  which  it  can  never  be  fince  he  died  in  A.'s  life-time  | 
Iktkd  thought  the  whole  contingent,  p^ncipal  as  well  as  intereft^ 
and  that  the  portion  mud  merger  and  fo  difmifled  the  bill* 
Cafes  in  Chan,  in  Ld.  Talbot's  time.  193.  Pafch.  9  Geo.  2« 
Bradley  v.  Powell. 

16.  Where  land  is  charged  for  payment  of  portions,  and  the 
legatee  dies  before  the  time  of  payment,  it  is  true  in  general 
that  the  legacy  fhall  not  be  raifed,  but  fink  for  the  benefit  of  the 
cftate  J  but  vrncttportio/is  are  dinBed  by  the  will  (as  in  the  prin- 
cipal cafe  it  was,)  to  he  raifed  and  paid  within  two  years  after  the 
teftator^s  death ^  and  a  daughter  furvives  theft  two  years  and  then  diex% 
It  is  otherwife.  By  Mr.  Juftice  Parker,  who  fate  for  the  Lord 
Chancellor.  Barn.  Chan.  Rep.  89.  Pafch.  1740.  Webb  r, 
Webb. 


(K)  Lapfed.    In  refpcA  of  the  Settlement  noi  heif^  C  .45^  ] 

made. 

I«  A     On  the  marriage  of  E.  his  daughter  in  law  with  J.  S.  T*'*  »*«;- 

•^*'*  entered  into  articles,  in  which  it  was  recited,  That  ^^^^^^^ 
nvhereas  A,  was  to  pay  J,  5.  1000 L  for  the  marriage  portion  of  E.  tokepaidtw 
/kis  wife,    y,  S.  covenanted  to  fettle  certain  lands  is^c:    It  fell  out,'  M^^^«>* 
that  the  (hare  of  the  perfonal  eftate  (out  of  which  the   loool.  %^^*f 
)va8  fuppofed  to  arife,  and  of  which  A.  was  poiTeflcd  as  being  tlt/pMe  4 
the  eftate  of  his  wife's  former  hufband,  and  out  of'  which  his  /*  nMtbi^ 
wife,  and' E-  ber  daughter  were  both  intitled  to  their  diftributive  l^fc^J^^ 
Ihares)  amounted  only  to  320I.  for  El's  fh  are.    Uponabxllby  tbgtelf  to^i 
J.  S.  for  payment  bf  the  loool.  it  was  decreed  accordingly,  tofittitcer. 
^ho'  it  was  objefted  that  jB.  lived  but  Jtx  months^  and  that  J.  S.  [^^  j^^fj* 
twns  not  able  to  have  made  thefettlement  agreed  upon^  and  that  fhe   riage  was 
had  very  hard  ufage  from  J.S.  the  time  (he  lived  with  him.  had  j  the 
2  Freem.  Rep.  57.Trin.  1680.  Graves  v.  White.  ^nd  fL^* 

^x  monlht 
ttapffd^  and  no  ferfon  appointed  to  rtceive  the  money ^  yet  fhe  portion  was  decreed  to  the  hu(b.in4 
without  examining  his  capacity  to  make  »  fettlement  tccordtn;  to  tke  agrvemeot ;  ci^d  by  the  UL 
Chanoellor-  2  Frtem.  Rep.  58.  pi.  64.  Tria.  16S0.  as  tfaen  lately  decreed  in  Ld.  i.>da ware's  C4ii|. 

2.  A.  intermarried  with  M.  without  her  fatlier's  confent ;  af» 
^erwards  the  fathers  of  A.  and  M.  entered  into  articles,  by 
which  M^s  father  agreed  to  pay  1 000/.  into  truflees  hands^  to  he 
faid  out  in  lands  to  he  fettled  on  A,  for  life^  and  then  to  M.for  lift^ 
with  remainder  to  the  iffue  of  their  two  bodies.  Before  this  agree* 
fnent  was  .executed  M,  died  without  iffue  \  the  Court  decreed 
payment  of  the  foooh  to  A.  it  being  M.'u  portion,  and  it  ap» 
]pearing  that  a  fettlement  was  made  ti^off  A*  by  his  father  in  purm 

K  fu(ine$  • 
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Jumtce  of  thi  find  articles,     i  Freem.  Rep.  aoo.  Trin.  I^9i4» 
•Hanrey  v.  Chamberlaine. 

*       -  « 

(L)  Favoured. 

«a.  T02.     I,  A   Settlement  was  made  in  conGderation  of  marriage  and 

S.  C.  £\,  loool.  to  the  ufe  of  baron  for  life^  remainder  to  theySir  in 

the  ufual  manner  in  fatly  and  if  ie  die  nuitbout  iffiu  maie  then  to 

the  ufe  of  the  daughters  for  500  years  to  raife  l^ooLfor  their  par^ 

tions.   The  baron  died,  and  leaves  afon  and  a  daughter ^  and  after 

the  yon  dies  without  ijiie.    iThe  daughter  brought  ejeAment,  and 

judgment  was  given  for  her,  notwithftanding  it  was  infifted, 

that  this  term  was  on  a  condition  precedent  which  did  not  hap- 

pen»  and  alfo  that  the  term  was  void  in  its  creation*    And  held 

that  this  was  fuch  a  dying  without  iflue  male  within  the  intent 

of  die  fettlement  as  that  the  term  (hall  arife.   Lev.  35.  Goodin 

V.  Clerk. 

js  A.  madi      2.  Whcrc  a  deed  is  for  provifion  of  daughters  portions,  and 

^Jmriae  ^^  ^^ ''  uncertainly  warded^  con(lru£Hon  (hall  be  made  upon 

^jT'^i/m  the  whole  deed  to  make  the  intent  appear  that  the  daughters 

with  M.  for  ihall  be  provided  for  in  fome  cafe. 

provifion  of 

|)Oitiom  for  daughters  of  the  marriagey  toc9mmence  oft  death  ofB,  withomt  tffue  maie^  trjrom  tht  time 
ikat  B^Jhmll  bt  dead  before  rbt  daughter  or  dauglftert  JbaJI  refpeSittefy  at/aiu  to  i^ years  of  age 
wi(h»Mttfiie  male  of  bit  body  by  M.  which  fhall  firft  happen,  he  leaving  a  daughttr  or  dattghten  if 
>f .  or  Ihe  being  ennentof  a  daughter,  yor  zoo  yean  thence  next  enfwimg  \  B.  had  iffme  C.  ajom^  amd 
y,  a  daughter^  at  which  time  J.  was  under  16 ;  afterwards  C  died^  J.  being  upwardM  ofiS,  The 
.Court  fecmed  to  think  chat  the  leafe  (hould  arife  upon  the  firft  words  (vis.)  00  death  of  B.  wtch- 

C.  .^    -I  out  tflue  sale,  though  it  is  not  within  the  laft  part  of  the  disjundivc.    3  Lev.  9^, 
453    J  Pafch.  35  Car.  s.  C.  B.  Watts  v.  Guybon. 

XrwhereA.  3.  ^nd  may  be  carried  beyond  the  words  of  the  deed,  in  cafe 
'^'^hou'  ^^^1^  ^hc  whole  refidue  of  eftate  real  and  perfonal  was  given 
^ds  to  B.  away  to  a  brqther. 

his  brother, 

^nd  ].  S.  to  the  ufe  of  his  brother  B.  and  hit  hein,  on  condition  to  pay  to  M.  the  only  child  of  A. 
nubenjbe  comet  to  the  age  o/*  ir,  200 1.  provided  if  his  daughter  died  %ttttbout  heirs  of  her  body^ 
then  B.  the  brother  to  have  the  100 1.  A.  died,  M.  being  but  two  years  old  ;  M.  at  18  marry'd  the 
plaintiff,  had  iiTuc,  and  died  at  10  years  and  an  halfi  the  ilTue  died  an  infant;  deuced  fcr  the 
plaintiC    2  Chan.  Cafes  94.  Pafch.  34  Car.  i.  Row  v.  Tillier. 

4*  Money  placed  out  upon  bonds  by  a  father  in  the  name  of  a 
child  fhall  be  look'd  upon  to  be  toward  a  provifion  for  nich 
child..  MS.  Tab.  tit.  Portions,  cites  February  14th,  1706. 
Parker  v.  Lamb. 

•;  5.  Lands  by  marriage  fettlement  are  limited  to  thtfons  in  tail 
malcy  remainder  to  A.  the  hu/band  in  foe^  provided  if  A.  and  his 
wife,  or  either  of  them  die  vnthout  ijfw  male  Imng  at  the  time 
of  his  or  her  death,  leaving  only  one  daughter  unmarried,  the 
tmftees  to  (land  feifed  tiu  they  have  raifed  1500I.  for  fuch 
.  daughter,  and  if  more  daughters  unmarried  at  the  death  of  A. 
and  his  wife,  or  either  of  them,  and  no  iflue  male  living  beeotten 
^etwe^  themi  then  3000  U  for  fucb  daughters*  A.  JtitiUaving 

4,  iaugl^ers^ 


JaughterSf  and  his  unfe  enfemt  rfa/on  which  is  afterwards  born. 
Qucftion  was,  whether  upon  the  wording  of  this  provlfo,  the 
pofthumous  fon  (hould  defeat  the  daughters  of  their  portions  i 
It  waf  aereed,  that  there  being  no  provilion  for  the  pofthuifious 
fon,  and  the  father  dying  before  the  fon  bom,'  the /on  cmld  not 
take  by  the  fettUiinent ;  for  the  remainder  muft  immediately  veft 
,when  the  particular  eftate  determined.  And  it  was  infifted,  that 
as  the  provifo  was  worded,  a  conftru&ion  could  not  be  made^ 
that  the  daughters  were  to  have  portions  upon  failure  of  ifiue 
male,  and  whilft  iflue  male  no  portions  to  arife ;  for  that  the  , 

provifo  is  fpecial  and  operates  both  ways,  viz.  If  a  fon  living  at 
the  deceafe  of  A.  or,  his  wife  firft  dying }  tho'  there  ihould  af- 
terwards be  a  failure  of  ifTue  male,  no  portions  could  arife  to 
tDe  daughters.  So  e  converfo,  if  no  fon  living  at  the  deceafe  of 
A.  or  his  wife,  the  portions  fliould  arife«  although  a  fon  (hould 
be  after  bom.  Per  Ld.  Keeper,  Generally  and  moft  commonly 
it  is  the  intent  of  the  parties,  that  the  daughters  are  not  to  have 
portions  provided  by  the  fettlcment  if  there  be  a  fon.  So  when 
no  provifion  is  made  for  a  pofthumous  fon,  although  it  is  the  in« 
tent  of  the  parties  that  the  fon  ihould  have  it,  yet  untii  the 
late  ^Jlatutefucbpo/lbumom  fon  could  not  take  ;  fo  that  what  might  •  lo  ft  tx 
be  the  intent  of  the  parties  cannot  be  the  rule.  And  if  in  this  cafe  ^*  J*  '^ 
the  daughters  (upon  the  wording  of  the  fettlement,  and  as  it 
were  by  accident  not  being  dire£kly  intended  by  the  parties)  be^ 
come  intituled  to  a  reafonable  proven  and  portion,  he  thought 
equity  would  not  take  it  away  /  but  would  be  further  informed  as 
to  the  value  of  the  eftate,  and  whether  the  other  daughters  had 
received  their  portions,  a  Vern.  578.  Hill.  1706.  Palmer  v. 
Cracroft  &  al. 

6.  A.  feifed  of  lands  In  fee  conveyed  to  J.  S.  and  his  heirs,  to 
the  ufe  of  him/elf  and  to  his  wife  R.  for  lifcf  remainder  the  ift, 
ad,  3d,  4th,  5  th,  iic./ons  in  tail\  and  for  default  of  fuch  ifTue, 
and  in  cafe  the  faid  A.Jhould  die^  or  be  dead  without  iffue  male  of 
his  body  of  the  faid  R.  to  be  bom,  or  in  ventre  fa  mere  at  the  time 
of  his  death,  andjhall  leave  one  or  more  daughters  of  his  body  oi\ 
the  body  of  the  faid  R.  begotten  or  in  ventre  fa  mere  at  the  time^ 
then  to  the  ufe  and  behoof  of  the  faid  J,  S.  and  his  executors 

for  500  years^  to  raife  portions  for  his  faid  daughters.  The  huiband 
dies^  leaving  iffue  male  and  daughters  at  the  time  of  his  death, 
nvhich  iffue  malefoon  after  died  without  iffue  maky  living  the  daugh^ 
ters :  the  wife  dies  5  the  queftion  was,  if  this  term  (hould  rife 
up  again  for  the  benefit  of  the  daughters  ?  The  opinion  and 
judgment  of  the  Court  was,  that  it  ihould  not,  it  being  a  con^ 
dition  precedent^  and  not  a  remainder  upon  the  determination  of  [  454  J 
the  eftate  tail.  This  judgment  was  reverfed  in  the  Houfe  of 
Lords,  upon  the  reafoning  that  Mr.  Raymond  urged,  viz.  that 
the  time  ^bis  death  related  only  to  the  ventre  fa  mere ;  and  then  it 
was  no  more  than  an  ufual  limitation  $  for  the  wife  was  not  en- 
feint.  Vid.  II  Mod.  88.  and  Holt's  Rep.  623,  624.  Andrews 
V.  Stroud. 

7.  Father  upon  his  fon's  marriage^//r/ //Tfr^x,  which  he  cove* 

nants 
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fumiJ  i»  be  tooL  per  snn.  and  rt/erved  fewer  to  kimfel^  h  eiatfi 

1200L  Jor  his  younger  children.    He  charges  the  efiate  with  &00L 

$nlj  and  dies.    The  fon  objeAed  to  the  payment  of  600 1.  be« 

caufe  the  vahe  of  the  lands  was  defsBive^  being  imlj  606  !•  [a  year,] 

which  ought  to  be  made  800 i.  [a  year}  before  the  charge  (honld 

take  tSc&.  But  decreed  that  the  money  was  well  charged,  die 

father  having  only  charged  a  moiety  of  the  laool.  and  in  cafe 

•  T     A*h«    ^^^  were  a  deficiency  he  ought  to  fuc  for  fatisfadion  out  of  his 

MS.^  it  ^  ^father's  eftate  for  the  breach  of  covenant.  MS.  Tab.  tit.  Power* 

Mch.1701.  Jan.  *  1 2th,  1 7 12.    Ormfl>ey  y*  DodweU. 

8.  IVhat  is  exprefsly  paid  towards  a  portion  Ihall  be  firft  up* 
plied  to  *difcharge  the  inter ejl  of  fuch  portions.  MS.  Tab.  tib 
Portions.  February  17th,  1724.  Lord  Kingfland  v.  Lady  Tyr- 
connel. 

gFormorcof  J&orfiantf,  fee  Cljertffr,  SDrtiTr,  9^n:f8fff« 

|90t9trs^,  and  other  proper  Titles^] 


IpoiTeflSon. 


(A)  Who  (hall  be  faid  in  Poffeffion  of  Land,  or 

"Thingi  RgaL 

He  canaot    f.  /^F  rent  and  common  a  man  is  in  pdfleffion  and  out  at  hit 
St^If  ^^"  "P^*^  difturbance  made,  be  it  appendant  or  id 

fcmce  in    gTofs.;  and  feifin  of  parcel  of  the  rent  is  good  to  have  ai&ie  of 
(Toft,  rtnc- '  ^  whole  rent.    Br.  Afilfe,  pi.  131*  cites  8  AS.  4. 

charge,  or 

rem- feck  by  attornoitntor  payment  of  the  rent  to  a  ftranger,  but  at  hiaele^ion  t  bat  if  ihedilTeite 
bring  an  affife  againft  a  pcnior*  then  he  atimin  himreli'out  of  Mficffiofr.  Co.  Lite.  3S3.  b.<^-*>No 
one  who  has  right  to  fuch  things  n  are  invrfiHe  mnd  iKcorporeaif  at  rents  &c.  can  be  put  out  of  pof* 
fe0ion  thereof,  but  only  at  his  own  eKdticnby  a^^/MV  of  /atu,  in  order  10  enable  him  to  recover 
damages  againft  the  wrongful  difturbcr ;  for  fuch  riiings  being  mere  creatatrti  cftbe  Artv,  and  depend- 
-ing  entirely  upon  theconttcu^lioii  thereof,  are  aiwmjt  itt ^jiji^n  rflhtfe  wb$mtbe  itmfmjjmagntm 
hivt  a  right  t%fucbf<^ejfnm.     Hawk.  Pi.  C.  151.  cap.  64.  f.  45. 

Br.  Seifiib        2.  If  bajtard  and  mulier  enter  after  the  death  of  the  anoeftof^ 
1!'  c'  pcT  *^  poffeffion  fliall  be  adjudged  in  the  mulier.    Br.  SntrcsCoxig. 

kntvet.—      pl«  67.  cites  30  Aff.  51. 
StcDeiceaf 

3 .  If  one  be  feifed  of  lands,  and  another  who  has  no  right  does 
nter  i&lo  the  land  and  continues  pofleilion,  yet  does  he  gain 

nothin|( 


ftotlkihg  ttiereby,  but  the  pofliKEon  does  always  eonttnui  in  Urn 
that  has  the  right,  Bridgm.  57.  cites  Litt.  Warranty  l^t.  and 
3  E.  4. 2.  and  PL  Com.  233. — ^Unlefs  whert  there  is  an  afhial 
iliflfcifin.    See.  Mo.  694.  Partridge  v.  Turk. 

4.  When  t9oo  nun  come  upon  lands  and  ttnements  together  ft(  ftifxtxitf. 
claim  the  faid  lands  and  tenements^  and  one  of  them  ciahneth  by  one  My  ^'" 
title  and  the  other  by  another  title,  the  law  does  adjudge  the  "^^  [^ 
Jpofiefficfn  in  him  who  has  rightful  title  to  the  pofieffioa^  Perk,  in  fee,  «»/ 

mitd  the  dlffeiftt  tmtu  mf^n  tbeftHU  land  t9getber  to  eUim  the  famt  lafld»  the  Taw  wilt  r    ^^  ^     1 
adjudge  the  poffefiion  of  the  land  in  the  heir  of  the  difleifor,  and  not  in  the  dtfleifec  |  1-455    i 
^t  the  dtfleifee  habetmajusytf^  adrem^  ^ix.  injurt  to  have  the  land*  than  the  heir  of  the  diftWM* 
kas ;  but  the  heir  of  the  diflTeifor  has  mujusjia  in  rt,  vi».  in  fofffjftont  to  have  the  land  ihaa  tbt 
diffeifcc  hat.  Pedi.  f.  aiS. 

• 

J.  PoiTeffion  x^fuppofedto  continue  if  it  be  not  aroided.  htg. 
Hard.  46.  in  Cafe  of  Jones  v.  Clerk. — ^Cites  PI.  C.  193, 

6.  When  a  man  tnay  enter  or  claim,  the  law  adjudges  him 
not  in  pofief&on  till  ^try  or  claim.  Co.  Litt.  21B.  a.— *i  Rep* 
94*  b.  (g.)  in  Shelly's  Cafe. — 2  Rep.  53.  b.  (e.)  in  Cbtmiley's 
Cafe. 

7.  By  bargain  and  f^Ie  for  money  for  3  years  the  bargainee 
before  entry  has  cftate  for  years  divided  from  the  reverfion,  and  • 
a  reverfion  in  the  vendor.  Jo.  9.  Mich.  18  Jac.  C.B.  Mitton  v. 
Lutwich. 

8.  Patronage  by  grant  for  years  is  in  the  grantee,' but  by  grant 
of  I,  2,  or  3  avoidances,  the  patronage  is  not  fevered,  but  is 
ftill  in  the  grantor  5  per  Jones  J.  Arg.  Jo.  19.  Hill.  20  Jac.  C.  B, 
in  Cafe  of  Standen  v.  the  Univerfity  of  Oxon. 

9«  After  sl  judgment  of  recovery y  the  law  judges  not  tenant fot 
years  in  pofleilion  of  thefe  lands  till  he  has  claimed  them  \  per 
Archer  J.  Arg.  Cart.  59.  Pafch.  18  Car.  2.  in  Cafe  of  Geary  v. 
Bearcroft. 

JO.  If  a  man  bargains  and  fells  lands,  prefently  the  bargaineo 
has  adual  pofiefiion.  He  may  furrender,  affign,  attorn,  releafe  ; 
yet  he  cannot  on  this  poflefDon  bring  trejpafs,  and  fo  he  has 
no  aAual  pofleihon  $  per  Bridgman  Ch.  J.  Arg.  Cart.  66.  Pafch. > 
|8  Car.  2. 

If.  Tenant  at  nvill  and  he  in  rever/ton  are  in  poifeiTion  of  a 
Koufe,  he  in  reverfion  is  houfekeeper,  yet  the  poilci&on  fhall  be 
adjudged  to  be  in  tenant  at  will.  Sid.  385.  Mich.  20  Car.  2. 
B.  R.  Kinnoul  v.  Whitchcot. 

12.  A  bare  entry  on  another  without  an  expuljion^  makes  fuch 
a  feifin  only  that  the  law  will  adjudge  him  in  poiTeffion  that  has 
the  right,  and  fo  are  the  words  intravit  iff  fuit  inde  fciftt.  prout 
tese  poftuUd,  to  be  underftood  in  fpecial  verdifis,  but  it  will  not 
work  a  diffeifin  or  abatement  without  a£lual  expulfion*  I  Salk« 
046.  per  Holt  Cb*  J.  Trin.  3  Annas  B.  R.  Anon. 


(B)  WU 
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0)  Who  ihall  be  fald  in  PofTeiTioil  of^oodu 

I.  r\  F  a  heriot  which  is  tranfuoryy  the  bw  adjudges /^^^a^ 
^^  vntbout  fnfure ;  as  of  the  body  of  a  ward.   Br.  Hariots/ 
pl.  9.  cites  13  £•  3.  and  Fitzh.  Prefcription  29. 
8w  C.  cited        2.  If  a  Ugbwaytnan  come  up  to  a  carrier  and  Uad  the  borfe  oui 
in  C^  ^*  ^011^  hundred  into  another^  this  is  a  robbery  in  the  firft  hundred  ( 
Cowper  ▼.     tor  the  carrier  was  robbed  upon  the  iirft  taking.    But  if  the  car- 
Hifingftnkt    rier  had  led  the  horfe  himfelf^  then  it  ihould  be  adjudged  to  be  in 
^''■**^      his  own  poflefBon,  and  no  robbery  till  he  came  into  the  fecond 
hundred.     And  if  a  man  has  money,  and  the  malefa£lbrs  tako 
him  in  one  hundred,  and  carry  him  into  another,  and  there  rifle 
him,  this  is  a  robbery  in  the  lecond  hundred  only ;  for  he  is  al» 
ways  in  pofleflion.    rer  tot.  Cur.  and  adjudged  accordingly. 
Goldfl).  86.  pl.  If.  Pafch.  30  £liz.  Anon. 

3.  A  mzn^s  pocket  wai  picked  in  the  King's  Bench,  and  the 
thief  was  taken  in  the  m2nntr,hMt  a  key /a^efted  to  tie  pur/ejluck 
in  the  pockety  and  two  Juftices  againft  two,  that  the  man  wat 
ftill  in  pofTeflTion  of  his  purfe,  and  fo  no  robbery.  Oold(b.  86* 
pl.  II.  Anon. 

4«  In  cafe  of  bailment  the  proprietor  is  to/ome  purpofei  in  po{^ 
fellion,  and  to  fome  purpofes  out  of  poiTemon.  Veut.  261.  in 
Cafe  of  Batmore  v.  Greeves. 


t  456  3  (C)  Of  0;jir,    In  what  Cafes  it  fliall  be  of  Another . 

I;  'T'H  E  polTefliori  of  one  executor  is  the  pofftflSon  of  the  othef. 
"*•    Arg.  3  Lc.  209.  cites  16  H.  7. 4. 

2.  The  pofleflion  of  the  termor  in  tlie  fame  tenancy  is  the* 
^ofleffion  of  the  recoveror.     Br.  Aflife,  pl.  i.  cites  I7  H.  8.  7. 

3.  A.  has  cufiodtam  parciy  and  the  inheritafice  is  granted  to  B. 
The  pofltfTion  of  A.  is  the  pojlr/^on  of  11.  and  if  A.  rrfufe  B.'s  en- 
trance, he  may  break  tlie  doors  and  juftify.  Mo.  786.  Mich. 
4  Jac*  Ladv  RulTfl  v.  ]x)nl  Nottingham. 

S.  P.  YelT.  4.  Poflelfeon  ofthelepe  is  the  pofleflion  of  the  lejfor.  2  Brownl. 
—'^5.      ipg,  HilL  7  Jac.  C.  V>.  Mor^  v.  Webb. 

Jac.  Fie«- 

lion  ▼.  Shelltto. — ^Tho'  the  poflciHon  of  tli€  'efffe  is  the  pofTeflion  of  the  Icffor  by  opentfefff  of  ltw« 
yet  /•  wiake  an  9eatpMnt  there  mull  be  affttai  fjf^Jft9n^  iind  not  a  pafFellion  by  Mfcreoce,  difcourfe  or 
argument  in  law,  but  fuch  an  occupation  as  the  i.iy  gems  may  take  r.otice  of.  I'cr  Archcf  J.  Can.  58* 
Pafch.  18  Car.  ft.  in  Cafe  of  Geary  v.  Bearcroft,  cites  Raft.  Ent.  69a.  that  in  an  adion  of  waft« 
the  qucftion  wat,  whether  fuch  an  one  did  occupare  the  lands ;  and  the  pleading  it,  that  he  did  oc- 
cupy the  landtand  lake  the  profits,  and  fo  there  they  are  fynonimous.  And  after  jii4^iiienc  was 
riven  accordingly  by  three  f.  againft  Bridgman  CU.  J.  and  that  judgment  affirna'd  per  three  J.  m. 
B.  R.— a  Lev.  10a.  S.  C— Sid.  346. 

***  ^^        1*  '^^  pofleflion  of  thefer^atit  In  the  maftcr*s  prcfencc  is  the 

^*  pofleflion  of  the  majter*.    Carth.  147.    Bird  v.  tne  Hundred  of 

Oflulfton.-^ited  there  in  Cafe  of  Aibcomb  v.  the  Hundsed  of 

2  Elthom.— ' 
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tltliotii.-*3  Mod.  287.  S.  P.  in  Cafe  of  A(hcomb  v.  Elthorn.— 
D.  161.  Lord  North's  Cafe— —3  Mod.  343. — Ow.  131.  Hall 
t.  Wood. 

6.  Devifi  was  of  Inight-ferviceJand  to  wftfor  iifs^  which  was 
iroid  for  a  third  part,  and  it  was  enjoyed  between  het  and  the  heir 
during  her  life.  The  pofleiSon  was  held  joint,  and  that  the 
pofleflion  of  one  was  the  pofleiBon  of  the  other  \  and  that  tho* 
tenants  in  common  have  feveral  freeholds,  and  joint-tenants  but 
one,  yet  it  is  to  be  underftood  that  tenants  in  common  have  fe« 
Teral  freeholds,  but  undivided,  and  joint-tenants  have  one 
undivided  freehold.  Per  Holt.  Ch.  J.  12  Mod.  302.  Mich. 
1 1  W,  3.  in  Cafe  of  JFifiier  v.  Wiggs,  cites  Mo.  868.  Small  r. 
Dee. 

7.  PoflciEon  of  one  joirtt^etiant  is  the  poflei&on  of  the  other.  Tli«  entry 
6  Mod.  44.  Mich.  2  Ann«  B.  R.  Ford  v.  Lord  Grey.  Ac^^^e^* 

(ion  in  botlu 
Le.  T47.  Hed  ▼.  Chatloner.— Per  Manwood  J.  264.  pi.  354.  Anon.-^— So  thepo&ffion  of  on  in- 
denture of  Icafe  by  one  joinltnantv  is  the  pofleffion  of  both ;  and  the  proving  the  deliYtfry  of  it  to  the 
Me  it  good  evidence  of  the  poflei&on  of  it  by  the  other.    2  Le.  220.  Anon. 

8.  The  poflei&on  of  a  trtiflee  is  the  pofleflion  of  cefty  que  trufl.  And^w^^ 
G.  Equ.  235.  temp.  Geo.  i.  Wan  v*  Lake.  ^^^al"'^ 

tntfi  IS  th« 
fofleflum  of  4di\  u  the  peficfltoii  of  Mr  ttnamt  Im  etmrnm  it  tkc  pofle^Soo  tf  tbt  refi.  G.  Equ. 
K.  235. 

•SeeGift-^ 
Prefentmcnt 

(D)  What  will  ^  give  or  make  a  PofleflSon.    Atd^^X]^^\\ 
what  will  put  a  Man  +  eut  of  PoJfeJJion.  j  s«  pre.* 

(K.  b.) 

i.f)F  a  thing  tranfttorj^  a  man  (hall  be  in  poflei&on  without  As  where 
^  entry  or  ^  feifure.    Br.  Trefpafs,  pi.  169.  cites  14  H.  8.  23.  J^Jt*/^* 

died  bis  Mr 

•  %»UhtM  age,  the  Lord  (hottld  have  rav{/hment  of  Huard  ^nUhout  fetfurt^  But ««/  eJeOmgnt  of  ward  o£ 

the  land.  Br.  Trefpafs,  pi.  169.  citei  14  H.  8.  23.—*  S.  P.  Br.  Chattels,  pi.  ai.citea  1  H.  4.  19^ 

a.  If  the  King  be  intitled  by  oiHce  to  the  land  to  which  N.  hath  [  457  J 
title  and  right,  he  cannot  enter  upon  the  King  \  for  by  office  the 
King  is  in  pofleffion^  and  N.  is  out  of  pofleffion>  and  if  the  King 
grants  it  over^  he  cannot  enter  upon  the  patentee^  the  office  being  in 
force\  but  he  who  hath  a  rent'^harge  or  common  extra  terram  illam 
is  not  out  of  pofieflion,  but  may  diftrain  the  patentee!  or  ttfe  his 
common.  Br.  £nire-Cong.  pi.  42.  cites  21  H.  7.  1. 

3 .  If  lejfeefor  years  makes  a  leafe  at  willy  and  lejfee  at  will  makes 
dr  leafe  for  years  j  and  then  he  in  remainder  grants  over  his  land^ 
this  is  goodi  tho'  the  deed  of  the  grant  of  the  intereft  be  not 
njade  upon  the  land  \  becaufe  he  is  not  out  of  pofieifion,  but  at 
bis  eUBibn.  Agreed.  Lat.  75.  in  Sir  Thomas  Fiiher's  Cafe» 


Vol.  Xn;  O  o  *  (E)  fV 


457  PofieiSon. 


(E)  Favour  d^  By  Acccjfim  of  Right. 

I.  n^HE  right  waits  upon  the  poflcflion*    As  if  Ac  fen  and  it 

-^  Jfranger  dijfetfts  the  father  and  {tit  father  dieiy  fiiis  right 
infufcs  itfelf  into  the  pofieflion,  and  changes  the  pofleffion  ;  and 
it  is  a  releafe  in  h6t  by  the  father  to  the  ion.  Arg.  Godb.  310. 
cites  II  H.  7.  la. 

a.  So  a  iW^H<>r  diesfeifed^  and  hU  heir  enters  and  is  Affeifed  hf 
J.  and  the  Jtrjt  difeifee  releafes  to  A.  all  his  right ;  all  me  right 
now  is  in  A.  the  fecond  difleifor ;  becaufe  the  pofleffion  and  the 
right  meet  together  in  A.  Arg.  Godb*  310*  cites  9  H.  7*  25.  Br« 
Droit.  57. 

3*  Perftat.  21  Joe.  16.  peaceable  pofejKon  for  twenty  years  tolli 
entry,  and  after  fuch  pofleffion  releafe  ^ aBions  gives  neht»  and 
there  is  no  remedy  for  the  fee  by  wnt  of  right  after  wch  pof« 
felfion  and  releafe  of  a&ions«   JenL  \6*  pi.  28. 

(F)  Privileges  of  Pojfeffton. 

l.ISOfieffion  prevents  eleBion\  as  if  A.  feUs  1000  coard  of 
^  wood  to  B.  to  be  taken  at  B/s  eledioni  and  then  A.  or 
any  body  elfe  cuts  down  fome  of  the  wood,  B.  cannot  take  that 
which  is  cut  down ;  but  muft  make  his  grant  good  out  of  the 
refidue :  fo  of  eftovers  granted  }  and  if  no  wood  is  left  for  his 
eftoTcrs,  B.  has  no  remedy  but  an  adion  fur  cafe.  Cro.  £•  820. 
Fafch.  43  Eliz.  B.  R.  BajQTet  y.  Maynard.— als.  Sir  Thomas 
Palmer's, Cafe. 

2.  Bu/bes  cut  in  a  common  by  ajlranger  cannot  be  carryed.away 

by  a  coinmoner,  where  the  commoner  claims  common  of  efto- 

Tcrs  only :  but  if  he  prefcribes  to  have  omnes  fpinas  crefcentes,  he 

may  then  carry  them  away }  and  in  fuch  cafe  the  licence  of  the 

lord  IS  not  material ;  for  he  cannot  cut  any  himfelf*    Cro.  J. 

256.  Mich.  8  Jac.  B.  R.  Dowglafs  v.  Kendall. 

When  no         2*  He  that  has  pofTeffion  has  right  againft  all  but  him  that 

^nd  for     ^^^  *^  ^^^  right.    Chan.  Cafes  25.  Trin.  15  Car.  2.  Smith  r. 

the  defend-  Oxcndcn. 

anti  aad  it 

is  found  Hal  he  oufted  one  that  had  elder  poiTefl^on,  hU  entry  is  tortictu ;  per  Clench  J.  Coldib.  178. 

Carth.  9.         ^.  Where  the  intefeft  of  the  land  is  not  in  queilion^  a  man 

defendant**  '"^y  JHfij/y  "^  ^^^fp^f^  M^oTi  his  own  poflcffion.    3  Mod.  132. 
pleading       Tiin.  3  Jac.  2.  B.  R.  Lanford  v.  Webber. 

that  W.  S. 

p^ffejponattu  fuit^  without  ihewing  any  title,  was  not  good ;  but  fuch  plea  was  adjudged  good  od  i 

Ep    -I  demurrer,  without  (hewing. any  other  title  than  pofl*effion,  and  the  copy  of  t|ie  i«aH4 
45^    ^  produced  in  Court,  cites  z  Mm).  70.    Searle  ▼.  Bioion.— But  in  trefpafs  by  one  fetieA 
iaice-pofleflion  is  nojuftificauon  without^no/ir^  Ww.   a  Saund.  401.  Pearle  t.  i^ridges. 


.  j[«  in  many  cafes,  where  a  maix  has  the  pofleflion,  tho*  he  ^^t  not 
has  no  property  in  the  goods,  he  may  have  trefpafs.    Carth.  85.  ^J5*7wfp*ft 
Mich.  I  W.  &  M.  B*  R.  cites  4  Itep.   Lutterel's  Cafe*  there  are 

many  pleat 
w)uch  will  ttrrtf  at  hit  freehold  &c.  which  will  ndt  in  trover  and  oonvci€oa.  Per  Dodcrid^  J* 
■ndjttdsment  accordingly,  a  Bulil.  134.  Holmaa  v.  Carwichy. 

(G)  Sufficient  for  what  Purpofes,  ai  to  Jalons,      ^  JJ* 

I .  Z3  Avijbment  of  ward ;  and  counted  of  tenure  and  chivalry ^  and 
•^**  that  the  plaintiff  felted  the  ward^  and  the  defendant  ravifBd 
him  s  the  defendant  faid  that  he  held  of  him  in  chivalry y  by  which 
befeifed  bim^  ahfque  hoc  that  the  plaintiff  feifed  hint^  or  that  he  held 
§f  the  plaintiff  prout  &c.  And  held  that  {titfeilin  of  the  ward  is 
not  traverfable ;  the  reafon  feems  to  be,  becaufe  a  man  (hall  have 
this  a Aion  without  feifin  of  the  ward  j  for  the  law  adjudges 
poffeffion^  becaufe  it  is  tranfttory  &c.  and  therefore  he  omitted  his 
traverfe,  and  they  were  at  inue  upon  the  other  traverfe }  quod 
nota  bcne»   Br.  Traverfe  per  &c.  120.  cites  24  £.  3.  78. 

2-  A  man  may  have  replevin  who  has  not  property  \  per  A  pofTeflbry 
Brigges.   Br.  Traverfe  per  &c.  pi.  263.  cites  21  E.  4.  54.  flffficicnt  td 

nuintain  an 
adion  of /r^^y> f  iho*  itot  a  repleuiM.     10  Mod.  25.  Trin.  10  Ann.  fi.  R.  in  Cafe  of  Temple* 

auo  V.  Cafe. The  realbn  why  it  it  not  good  in  ax/9wrj,  a  becaufe  it  eomprebetids  a  title  in  it/elf^ 

Arg.  iftMod.507. 

3.  Property  draws  with  it  the  a£^uai  poffeflion  of  goods  where-  S.  P.  Br. 
upon  to  have  trefpafs.   Lat.  214.  in  Cafe  of  Hudfon  v.  Hudfon.  ^f^^*^^^ 

4.  As  if  a  man  in  London  gives  to  me  his  goods  in  York ;  if  t  e.  4?  as. 
another  takes  them  I  {hall  have  trefpafs.  Lat.  214.  in  Cafe  of  per  Little-^ 
Hudfon  V.  Hudfoa.  ^-^, 

ceffit ;  for 
lie  hat  property  by  the  gift.  And  thit  feema  to  he  law  \  for  goois  tre  tranjito^y  {    contrary  of  Un4lf 
which  it  Ucd/.Sr,  Trefpafti  pL  169.  citet  14 H.  8.  23, 

5.  In  trefpafs  J  Adcnizntjti/tijied  by  difirefs  for  rent  andfervices* 
The  plaintiff  replied  hors  defonfee.  Defendant  demurred;  be- 
caufe he  faidy  fuch  plea  is  not  pleadable  without  taking  the  te- 
nancy upon  him,  and  cited.  Co.  Litt.  i.b.  But  it  was  anfwered^ 
that  this  is  meant  in  cafes  of  affife  and  replevin  where  the  titl© 
is  in  queftion ;  but  this  being  but  an  a^ion  of  trefpafs,  the  pof-* 
feflion  is  fufhctent  to  maintain  the  af^ion  againft  any  that  has 
not  a  better  title.  And  judgment  for  the  plaintiff.  Nifi.  Frefcm* 
Rep.  221.  pi.  228.  (bis)  Hill.  1676.  Anon. 

6.  Poffeffion  is  fufficient  caufe  to  maintain  oBion  againft  a 
tort-feafor  and  a  declaration  upon  the  poffei&on  is  good.  Carth« 
84.  Mich.  I  W.  &  M.  B.  R.    Hebblethwait  v.  Palms.— *3  Mod. 

48.  S.  C. Cro.  C.  575.  Sands  v.  Trefufes.-*— -6  Mod..3i2« 

Tenant  v.  Goldwin. 

7.  Inftitution  and  induSlion  upon  a  prefentment  withotst  a  title, 

O  0  a  give« 


45^  X  l^ffeCRon. 

* 

gives  the  party  fuch  a  pofieflary  right,  as  he  (hall  not  lofe 
^  out  a  qua^  impedit.  Arg.  lo  Mod.  174.  Trin.  la  Aniut.  B.  &• 

The  Queen  ▼.  the  Corporation  of  Buckingham. 

8.  In  cafe  of  an  efe^rmnt,  unlefs  the  perfon  turned  oui^  the'  by 
one  that  has  no  right,  can  ^ave  his  right j  he  (hall  not  tccofcr 
tho'  this  is  a  pofleflbry  a£lion.    Arg.  10  Mod.  177. 

» 

C  459  3  (H)  Sufficient,  as  to  other  Purpofes  than  A^ons. 

I.  OOiTeflion  executed y  hinders  pofieflion  executery.  As  if  bargadn 
^  and  fale  be  of  land,  and  before  inrolment  bargainee  takes 
feoffment ;  this  hinders  the  inrolment  \  becaufe  the  taking  of 
the  livery  has  deftroy'd  the  ufe  which  pafies  by  the  bar^aiiu 
Quod  fuit  conceflum.  Telv.  124.  Hill.  5  Jac.  B.  R.  In  Catectf 
Darby  y.  Bois. 

2.  Grant  of  lands  in  poffejion.    A  pofleiSon  by  wrong  or  br 

ridit  is  fufficient  to  pafs  lands  granted  by  name  of  lands  in  pot- 

femon  ;  as  an  ufual  efcape  of  leuee's  beafts  into  a  wood  indofedt 

but  not  leafed  to  him.    Roll.  R.  20*  PaCch.  12  Jac.  B.  R. 

Dockwray  v.  Befis. 

Jso'tf'T*        3'  Poflcflion  countervailes  livery  \  fo  that  a  gift  in  tul  &c*  to 

2o?iamais.  ^^  leflee  at  will  or  tenant  fufierance  is  good  without  lirerj  and 

— 3Le*  ';•  feifin.  Noy.  56.   Cooper  v.  ColumbelL 

4.  Tenant  for  years  cannot  make  a  leafe  mtbin  tbeJUtsite  ef 
ufesy  and  by  this  means  to  give  pofieflion  to  the  defendant  to 
make  him  capable  of  a  releafe  of  the  reverfim  \  per  Powell  J» 
Lut^.  570.  Hill.  9  W.  3.  In  Cadis  of  Chaloner  v.  Davis. 


Sfo^il.  (I)  Pleadings.   Pofleffionatua  fuit. 

(G). 

I.  T  N  trefpafs  the  defendant  faid  that  he  leafed  to  J.  N.fbr  Rfe^ 

"*  who  alier^d  in  fee  to  the  plaintiffs  by  which  he  entered:  auid 

the  plaintiff  faid  that  he  ne  aliena  pas  ;  and  per  Cur.  this  is  a  good 

anfwer ;  K>r  per  Finch,  he  has  title  againft  all  by  his  poflemon, 

except  againft  the  plaintiff;  and  when  the  plaintiff  has  fliewn 

caufe  of  entry,  and  the  defendant  has  travers'd  this  caufe^  this 

is  fufficient.    Br.  Titles,  pi.  6.  cites  40  E.  3.  5. 

^'1*  s^^^*         ^*  ^"  ^^^fp^fif^  taking  of  his  cattle^  the  defendant  pleads  that 

v^i  L  ▼.  '    ^^  ^^  poffcfled  of  Black-acre  pro  termino  diverforum  annorum  ad' 

AvBit  Y  ac-  tunc  fe*  adhue  ventur^,  and  being  fo  poffeffcd,  the  plaintiff's  cattle 

!r^*M^^i     ^^^^  doing  damage,  and  he  diftrain'd  them  damage feaf ant  therey 

X32.LANC.  and  fo  juftifies  the  taking,&c.  The  plaintiff  ^^wwr/,  and  affigns 

roRD  V.      fpccially  for  caufe  that  the  defendant  did  not  particularly  fet  forth 

^^»  V^*     the  commencement  of  the  years,  but  only  that  he  was  poffeffed  of  an 

^^Cafth.  ^^J^  ^^"^  *  \-t,xm  of  years*to  come  \  and  regularly  where  a  man 

9,  s.  c— *  makes  a  title  to  a  particular  cftate,  in  pleading  he  muft  (hew 

And  they    thc  particular  time  of  the  commencement  of  the  title,  that  the 

plainttflT 


JjStintitf  may  reply  to  it.    The  Ch.  J.  and  the  whole  Court  held  t»ok  this 
that  the  pica  was  good,    a  Mod,  70.  f  afch.  a8  Car.  2.  C.  B.  i^^*J^f 
Searl  v.  Bunion.  pimintif 

m^»nfir  the  Ian  J,  w  doiag  of  a  trefpaft  Ujp^n  the  lamf,  h«  ti  fuppofed  to  be  }n  poflTeffion  \butifb§ 
miW  jufiify  by  virtue  of  any  particular  eftate*  he  nuft  fliew  the  commcncemeot  of  that  eftatc,  an4 
then  fuch  pleading  at  here  will  not  be  good.  Bui  when  the  mmtter  is  tnliateral  to  the  title  if  tbe 
Und,  and  for  any  thing  which  appears  in  the  declaration,  the  title  may  notcomeinqueftion*  nich  a 
juftification  as  this  will  be  good.  In  this  cafe  no  man  can  tell  what  the  pUintiff  will  reply ;  it  iJ  like 
ike  cafes  of  inducements  to  adtonsy  which  do  not  require  fuch  ceruinty  as  is  neceflLry  in  other 
caict,  2  Mod.  70.  Seari  r.  Bunion- -^o  where  an  action  is  broiightydr  a  mifancey  and  he  intitles 
himfelf  generally,  by  faying  he  is  pofleffionat.  pro  termino  annorum,  'tis  well  enough,  and  he  need 
not  fet  forth  particularly  the  commencement,  becaufe  he  doth  not  make  the  tide  his  cafe ;  for 
which  reafon  judgment  was  given  for  the  defendant.  2  Mod.  71.  Searl  v.  Bunion. — But  it  has  been 
fiiice  adjudged  thatpofleffionanis  fuit  is  ngtgood,  being  pleaded  in  bar.  Hill.  1 2  W.  3.  Lutw.  149a. 
FcUv.  Oarlick.<-^.  P.  Lutw.  i  i6r.  Fowket  v.  Joice;  but  nojudgnciiL 


One  can't  plead  his  pofltffion  in  bar  Vfithotn  more^  except  it  be  in  the  cafe  of  battery^  where  it 
17  be  mnrly  ceiUterah  and  the  true  di^terfiiy  is  between  a  declaration  and  \flea  ;  for  one  may 
eotfnt  upon  ms  pofleffion  without  more,  but  not  juftify  bv  virtue  of  it$  for  you  can  never  give  pou 
fciB«p  m  bar  without  making  a  title.  Per  Poiwel  J.  11  Mod.  508.  Pafcn.  13  W.  3.  in  Cafe  of  Pell 


3.  AGion  upon  the  Caje^  in  which  the  plaiiltiflF declared,  that  [  460  ] 
the  firft  day  of  May  in  the  firft  year  of  the  prefent  Kling  and 
Queen,  he  was  pojfejfed  of  a  boufe  from  which  a  courfe  of  water 

per  l^  trans  the  garden  of  the  defendant  cumredehuit  (5*  debet 
Igfc.  The  Court  gave  judgment  for  the  plaintifF,  Nifi ;  but  an  Ex- 
ception beinff  taken,  oecaufe  he  does  notfa^  that  the  water  ever 
tan  from  thehoufi^  cr  that  hfc  was  foffejfea  oi  it,  httt  only  that  ifc- 
hmt^  the  Court  ordered  it  to  be  put  into  the  paper  again,  &  ad- 
vifare  vult  s  and  afterwards  this  beitig  a  poffefrory  action,  it  Was 
ruled  to  be  well  enough.  Skin.  316.  Pafch.  4  W.  &  M.  B.  R. 
Jackfon  and  Savage. 

4.  If  it  appears  that  the  defendant  is  in pojjejfiony  in  fuch  cafe 
the  plaintiff  ought  to  intitle  himfelf ;  for  he  who  will  intrude  and 
difturb  my  pofleffion,  ou^ht  to  (hew  a  good  title  to  do  it ;  hut 
where  the  aBion  is  brought  againfi  a  tort-feafor^  not  in  pojfejfton^ 
^lere  it  is  fufficient  for  the  plaintiff  to  fliew  a  poffcffion,  and  not 
to  (hew  any  other  title,  and  by  this  give  the  defendant,  who  is 
a  tort-feafor,  an  opportunity  to  difpute  his  title,  but  to  fliew  a 
poffeffion  generally  is  fufficient }  and  if  the  defendant  will  cqm- 
pel  the  plaintiff  to  ffiew  a  title,  he  may  do  it  by  his  plea,  and 
compel  him  to  make  title  in  his  replication.  Arg.  Skin.  622, 
Mich.  7  W.  3.  B.  R-    In  Cafe  of  Stroud  and  Birt. 

5.  Plaintiff  declares  that  he  -wz^  pojfejfed  of  a  tenement  and  2^ 
piece  of  landti  to  which  he  ought  to  have  common  levant  and  cou* 
chant  upon  his  tenement  in  &c.  and  that  the  defendant  had  en« 
tred  and  made  diverfe  holes  in  the  acres,  and  jtored  them  with 
conieSf  fo  that  &c«  The  defendant  demurred  to  the  decimation. 
Judgment  for  the  plaintiff  in  C.  B.  and  a  writ  of  error  brought, 
and  error  affigned,  that  the  plaintiff  had  not  entitled  himfelf  to 
this  common,  but  only  faid  pojfeffionat.  ^  habere  debuit ;  but  the 
a^ion  was  adjudged  to  be  well  brought,  it  not  appearing  that 
the  defendant  was  in  poffeffion,  but  only  a  tort-feafor.  The  ac-i 
fion  was  adjudged  to  be  well  brought  upon  the  reafon  and  au«  .  x 

O  0  3  thority 


46p  l^oi&flfon-   ^ottibilit^.  - 

thorlty  of  St.  John  and  Moody's  Case  ;  but  it  wouM  have 
been  otherwife  if  it  had  appeared  to  be  the  land  of  the  defend* 
ant.     Skin.  62 1>  622.  Stroud  and  Birt. 

6.  No  ifjut  can  he^  or  ever  was»  taken  upon  a  pofleflion  only, 
viz.  pojfejftonatus  vel  non  {5V.  Carth.  445.  Pafch.  10  W.  3.  B.  K. 
SiUyv.  DaUy. 

[For  more  of  |&Offeflidn  in  general,  fee  (Cntrp,  ?&roptrrp, 
ISliffi&r,  &€fCn,  ^refpaW,  and  other  proper  Titles.]  ^ 


f&oiSbilitp. 


(A)  Poffibilities.     fFhat  fliall  be  faid  to  be  goodi 

and  bow  confider'd  in  Law. 

See  Maxims  |,  n()fflhilitas  poft  diffhlutionem  executionis  nunquam  revivifcitur^ 
7i^mt%  ^  P^J  ^^^cutionem^atus  lex  non  patitur  foJjIihUitatem.  Roll, 

fbiiiuth'^  R.  321.  3Bulf.  108. 

Ux  non  pOm 

titur ;  ai  if  land  is  given  to  a  man  and  to  two  women,  and  the  heirs  of  their  bodies.  Per  Cokt 
Ch.  J.  3  Bulf.  108.  cites  44  C  3.  Fitsh.  tit.  Taile,  pi.  13.  and  ruled  accordingly!  that  where  land 
was  given  to  two  meui  and  two  women,  and  to  the  heirs  of  their  bodies^  it  was  but  for  life. 

[  461  J  2-  Poflibilities  are  two-fold,  viz.  poiTibilitas  remotoy  and  pro^ 
As  9  H.  6.  pinqua.  A  poffibility  which  (hall  make  a  remainder  good,  muft 
rrmaix^to  ^^  *  commou  poflibility,  and  potentia  propinqua,  as  death,  or 
a  corpora*  dying  without  iflue,  or  coverture,  or  the  like  ^  and  not  a  remote 
t!oM  me  in  poffibility,  which  fliall  not  be  ii^tended  by  common  intendment 
tii7oTti^  to  happen,  a  Rep.  51.  a.  Pafch.  30  Hiz.  pcrCur.  in  Cholm- 
limitation     ley's  Cafe. 

of  the  re- 
mainder is  void,  tho'  fuch  be  ereded  afterwards  during  the  particular  eftate ;  for  this  was  potentia 
r^jiro/tf.'Ibid.  51.  a.  b.  And  fays  this  divcriity  weil  af^pears  in  the  comanon  c^fe  in  our  books,  visw 
If  a  leafe  be  made  for  life*  the  remainder  to  ib*  right  bein  of  %  S,  thit  is  good ;  for  by  commoa 
poflilility  J.  S.  may  dTe  during  the  life  of  tenant  for  life,  fiut  if,  at  the  time  of  the  limitation  of 
the  remainder,  there  be  not  any  fuch  J.  S.  but  during  the'life  of  the  tenant  for  life  J.  S.  is  born  and 
dies,  his  heir  never  (hall  enter,  as  is  agreed  in  H.  7.  13.  b.  And  in  10  I;.  3.  4e..  the  Cafe  wat 
that  upon  fine  levied  to  R.  he  granted  and  rendered  the  tenements  to  one  J.  and  M.  \^is  leme  tor  their 
lives,  the  remainder  to  G.  foo  of  J.  in  rail,  the  remainder  to  the  right  heirs  of  J.  and  in  truth  at 
the  time  of  the  fiiie  levied,  J /had  not  any  fon  named  G.  but  after  he  had  iflue  named  G.  and  died. 
And  \n  praKipe  agiinft  M.  it  wast  adjudged*  that  G.  (hull  not  take  the  remainder  in  tail,  becaufe  b« 
was  not  bcin  nt  the  time  of  (he  fine  levied,  but  long  alter }  by  which  another,  who  was  right  heir  of 
J.  by  judgment  of  the  Court  was  received  ;  for  when  J.  had  not  an)*  fon  named  G.  at  the  tiroec^ 
the  fine  levied,  the  law  does  not  ciped  that  he  ihail  have  a  foo  named  G.  after}  for  this  i| 
ptentia  renou,  -, 

3.  la 


^  ).  In  praecipe  quod  reddat  aeainft  an  abbot  of  laL];id  wbich  is  of 
their  foundation,  it  is  a  good  dkallenge  to  the  array,  to  fa|r»  tkai 
the  founder  hdos  fbertff^  and  the  array  is  made  by  him  or  his  Dailiff» 
for  the  poilibility  which  he  has  to  have  the  lands  if  all  the  monks 
fliould  die.    21  £.  4.  63.  b.  pi.  33.  per  Vavifor. 

4.  Covenant  to  Band  feifed  of  land  which  the  corenantor  has 
not  at  the  time  of  the  covenant,  tho^  ht  furcbafes  afterwards  the 
land,  yet  no  ufes  will  atife.  Cro.  £.  401.  Trin.  37  Eliz.  B.  R. 
Tehrerton  v,  Yelverton. 

5.  Poffibilities  which  perhaps  fliall  never  happen,  (hall  not  iar 
prefent  and  due  debts  upon  a  bond.  Arg.  Bridg.  8o.  Hill.  1 3  JaCt 
cites  5  Rep.  28.  b.  Harrifon's  Cafe. 

6.  There  cannot  be  a  poflibility  upM  a  pojibitity  by  the  rules  of  "  Rf p.  5^ 
law.  Arg-  Cro.  J.  461.  HiU.  15  Jac.  B.  R.  In  Cafe  of  ChUd  y.  J^;»  ^"^ 
fiaily.  —Cro.  c. 

577.  Mayor 
Ac.  ^f  Loodoa  Y.  Alibrd. — ^Pollex.  3.  «.  Pearee  t.  Rccre.  ■  -S  Rep.  75.  Lord  Stafford'!  Cafe.—* 
%  Chan.  Rq>.  237.  contra.  That  there  ma]r,  and  that  in  truth  every  executory  dofiic  if  fo.  Ptt 
IfOrd  Chan.  Nottingham,  34  Car.  2.  In  the  Duke  of  Nor&lk't  (^a^e. 

7.  The  law  refpeifs  prefent  benefits  more  than  future  poffibi^* 
ties*    Arg.  Cro.  J.  481.  Pafch,  16  Jac,  B*  R,  cites  5  Rep.  45* 


(B)  Grantable  truer.    In  what  Cafes. 

I.  r\  N  "EJoinlenant  bargains  and  fells  0II  the  land,  the  other  join-  S9  Ifa/i/Mf* 
^^  tenant  dies  before  inrolment ;  yet  but  one  moiety  fliall  '^^'"^  ^'* 
pafs.  Mo.  776.  In  Cafe  of  Whitlockv.  Hartwell|  cites  2  £•  6.  fta-djtifii 
Brooke.  '•  '^'  */«  4 

A.   of  the 
moiety  of  bit  companitn  after  hit  death,  no  ufe  fliall  arife»  becaufe  'tis  only  a  bare  polfibilityf 
Noy.  14.  WhiUock  V.  Hartweli. 

2.  Leafe  of  land  and  1 000  fbeep  for  xi  years,  and  lefiee  co« 
ven^nted  at  the  end  of  the  term  to  leave  1000  (beep  between 
two  aQd  four  years  old.  They  are  not  grantable  over  during 
the  term ;  per  tot.  Cur.  And  per  Windham  J.  If  I  leafe  fhccp 
to  A.  for  two  years,  now  upon  fuch  leafe  fomewhat  remains  in 

me ;  but  that  cannot  be  properly  faid  a  property,  but  rather  the  [  462  J 
pefjibility  of  a  property^  which  cannot  be  granted  over.     Le.  42. 
Mich.  28  and  29  EHz.  C.  B.  Wood  v.  Foftcr. 

3.  A  copyhold  was  furrendred  to  the  ufe  of  another  in  tail,  and 
the  furrenderor  had  ifTue  three  daughters  and  dies ;  and  one 
furrenders  in  fee  \  and  agreed,  that  if  this  was  but  a  poffibility, 
it  could  not  be  conveyed  to  the  other  by  a  furrender,  Arg. 
Roll.  R.  318.  cites  33,  34  £1.  Gravenor's  Cafe. 

4.  Fine  by  A,  to  the  ufe  of  himfclf  for  life,  remainder  ta  his  Mo^  634, 
wife  that  /hould  be  at  the  time  of  his  death  for  life^  remainder  to  the  ^^^'^^'* 
(bn  of  A.  in  tail.     A  fine  levied  by  A.  and  his  wife,  who  aftcr^  burton, 
wards  furvived  him,  and  other  ufes  declared  is  no  bar  to  her,  be-  ^yalmaey, 
fa^fc  it  ws^s  vnccrtain  who  would  be  the  pcrfon  j  but  had  the  J[Jfj|J^^^ 
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wu  barr'd  perfin  U^  certain^  there  t>erhap8,  notwithftanding  it  was  Imt  s 
bJttSrtAl!'  poffibility,  it  might  have  been  a  bar.  Per  two  Juftices.  Cro. 
derfon  and*  £•  826.  Fafch.  4 1  Eliz.  C.  B.  Wells  V.  FentoA. 

Kingfmill  , 

held,  that  the  fine  bad  extiiigHi(h*d  the  ufe  by  prcvcntioa.— PI.  C.  562.  b.  563>  Aif . 

A  poflibiii.  j^.  A  poflibility  cannot  be  transferred  to  another.  Per  Berk- 
^^tlf^d   ^^  J;  ^^^  C.  477.  Trin,  13  Car.  B.  R.  In  Cafe  of  Baker  ▼. 

thn  or  r«- 

iia/e  to  him  who  hat  the  fojfeffiom  of  the  land ;  per  Croke  J.  and  citei  4  Rep.  64.   Fu  l  wood'* 

Cash,  and  10  Rep  ^8.  a.  Lamtrtt's  Cask.— —Cro.. Car.  479.  Baker  t.  Willis. Ch   Piec. 

484.  Hill.  171.7.  in  Cafe  of  Piuhnry¥>  Elkui.-><Axu>tioohatobtMncdat  lawihat'tit»0#«^%MMr» 
but  no  reafon  for  it»  if  it  were  ret  intcgn  (  but  the  law  allowa  it  to  be  reletfed*  Per  Cowper  JL* 
%  Vera.  563.  Mich.  iyc6.  Thomat  r.  Freeman. 

6.  Quscrc,  "Why  the  trujt  of  a  po//!bility  in  the  remainder  of  a 
term  is  difpofable  over,  and  the  poifibility  in  intereft  in  the  re- 
verlion  is  not  allignable?  Chan.  Cafes.  9.  Hill.  13  and 
14  Car.  2.  In  Cafe  of  Goring  v.  BikerflafF. 

7.  Cefty  que  truft  of  a  furplus  has  no  power  to  fell  the  eftate  or 
thing  out  of  which  the  furplus  is  to  arife,  it  being  but  a  mere 
poflibility.  J>ee  Chan.  Cafes  175.  Trio.  22  Car.  2.  Backhoufev. 
Kliddleton^  and  208,  Trin.  23  Car.  2.  Lord  Combury  &  Ux.  v, 
Middleton. 


(C)  Releafed  or  Tiif charged^  In  what  Cafes. 

I.    A   Poflibility  of  a  ufe  cannot  be  reUnfed  or  difcharged.     Arg. 
^^  I  Rep.  99.     In  Shelly's  Cafe,  cites  3  El.  Wood's  Cafe. 
The  daugh*       2.  Leffee  tor  years  devifes  his  term  to  kis  wfe^  if  (lie  lived  fo 

M«fent  in.  '^"8  5  •'^^  *^  ^^  ^j'^'  *"^"  ^^  reftdue  to  kis  dt^ugtter  which 
terelV,  but  fhould  then  he  unpreferred^  and  dy'd  ;  his  daughter  utipref erred  re* 
•tit  fuch  at  ifajgd  fo  ker  mother  all  her  right  in  the  faid  land.  The  mother 
luS'ed  nof*"  ^Y*^  Within  the  term.  The  releafe  (hall  not  bind  the  daughter^ 
granted.  Per  becaufc  at  the  time  of  the  releafe  flie  had  no  title.  Arg.  4  Le. 
^**^B^ft  ■^'  *3^*  ^^y'  *^  ^^*  ^^  adjudg'd  23  Eliz.  in  F^lfpr's  Cafe. 

ijo.  cites  PI.  C.  524.  b.  Welkden  v.  Elkingtan, 

3.  If  an  award  be  that  if  A,  give  B.  at  JMidfummer  a  lo^d  of 

hay,  then  upon  the  delivery  of  it  B.Jhalipay  10  /.    In  this  cafe  the 

10 1.  cannot  be  rr///7/?J  before  the  day^  for  it  reils  merely  in 

poflibility  and  contingency,  whether  ^t  (hall  ever  be  paid ;  for  it 

is  only  a  duty  on  the  delivery  of  the  hay,  and  not  before.     Yclv. 

215.  rlill.  9  Jac.  B.  R.  In  Cafe  of  Bridges  v,  Einon. 

[   463    ]       4-  Conufor  of  7ifit:e  of  land  in  ancient  demefae  at  common  law  re* 

s.C.  and  P.  leafcs  toconufee  in  pcffeffwn  by  his  deed,  or  confirms  his  eftate  by 

C**4-8^^n   ^*^  deed;  the  conuiee  flialJ  retain  and  have  the  land,  tho*  the 

Cafe  of      fine  be  annulled ;  bcc^ufe  the  releafe  or  confirmation  made  to 

Baker  r.      ^Jm  jn  poflcflion  makcs  his  eftate  firm  and  rightful  againft  re- 

AndTeTaf.  i^^^o^  and^his  hetrs.     xo  Rep.  50.  cites  F.  N.  B,  98.  and  fays 

this 


itis  omnioii  was  tffinned  Cor  good  law  per  tot  Cur.  in  Lam-  ^^  the  Bm 
pert  i^aic  ^^f^  jj^^ 

Botanyright 
in  the  laiid»  but  only  poflibllitjr  to  have  the  lani  ag»ia  tfter  the  fine  Tet  tfide  by  writ  of  dilccit  to  be 
brottf^  by  the  lord  of  whom  the  land  U  held.     10  Rep.  50.  «.  Mich.  10  Jac.  in  Lampet'a  C«(e. 

5.  A  future  right  or  poffibility  nvhicb  nutj  be  nkafei^  muft 
have  foundation  and  original  incepAm^  and  muft  be  a  necefiary 
and  common  poffibility.  10  Rep.  50.  b.  Mich.  10  Jac.  Lam« 
pet's  Cafe. — Cites  2  Rep.  51.  Cholmley^s  Cafe. 

6.  A  releafe  cannot  be  made  when  there  is  an  uncertainty  in  the 
perfony  as  leafe  for  life,  remainder  to  the  right  heirs  rfj.  S.  If 
le^ee  is  difieifed,  and  the  eldeft  fon  of  J.  S.  releafes  to  the  dif- 
feifor,  and  after  J.  S.  dies,  the  releafe  is  void  for  the  uncertain- 
ty whether  he  (hould  be  right  heir  at  his  father's  death.  1  o  Rep. 
51.  Mich.  10  Jac.  in  Lampet's  Cafe. 

7.  The  law  has  allowed  releafes  of  rights^  which  are  in  the 
nature  only  of  poflibilities,  that  a  man  may  releafe  to  him  that 
bos  the  poffcffion  a  poflible  right  only,  tho'  it  does  not  allow  him 
to  transfer  or  convey  away  to  a  ftranger  fuch  a  rights  and  that 
is  the  reafon  the  law  allows  a  man  to  releafe  an  executory  interejl 
in  a  term  which  he  has  devifed  to  him,  and  is  in  the  nature 
only  of  a  poffibility ;  but  yet  he  cannot  affign  it  away  to  a  third 
perjony  tho'  he  may  releafe  his  right  to  the  pofleiTor  of  the  land 
i>y  way  of  extinguifhment  j  per  Ld.  Ch.  J.  Trevor  in  delivering 
the  opinion  of  the  whole  Court.  11  Mod.  152.  Hill.  1707. 
C.  B.  in  Cafe  of  Archer  v.  Bokenham. 

8.  A.  devifed  to  M.  his  ivifefor  life^  and  after  her  death /^  B. 
and  his  heirs y  provided  if  C,  within  3  months  afier  M!s  death  pay 
to  B.  500  /.  then  to  C.  and  Us  heirs y  C.  may  releafe  or  extinguiih 
his  right ;  per  Cowper  C.  and  the  Mailer'  of  the  Rolls.  Ch. 
Free.  486.  Pafch.  17 18.  Markes  v.  Markes. 


(D)  Devifed*     la  what  Cafes, 

*•  A/f^'^S^S^  h  ''•  '^  ^'  ^^^  payment  of  100 1.  to  B.  or  his 
•^  '^  .  heirs  fuch  a  day,  and  before  the  day  of  payment  B,  devifed^ 
tiiztifji  pay  the  lOoA  %  S.Jhali  have  it.  Per  omnes  J.  this 
devile  of  this  poffibility  is  not  good,  contra  to  1 2  £.  2.  Fitzh. 
Cond.  9.  3  Le.  125.  pi.  244.  C.  B.  Hill.  29  Eliz. 

2.  A.  poiTeiTed  of  a  term,  devifed  the  fame  after  his  wifis  s.  P.  and 
death  to  B.  his  Jon^  and  made  the  wife  executrix  who  proved  the  ^^^^^^^ 
will  and  confented  to  the  legacy.     Afterwards  /?.  by  will  gave  the  devifcc  for 
lands  to  C  and  died,  living  bis  mother.    The  mother,  after  B.'s  l»fc  afligned 
death,  by  her  will  gave  the  lands  to  J.  S.    Ld.  Keeper  decreed  ^^^  ^'** 
the  lands  to  C^.  the  devifee  of  B.  PoUex.  44.  16  May,  16  Car.  i.  arranger  in 
Veizcy  V.  Pinwell.  tnift  for  her 

ufe«  and  fo 
•o  dcftroy  the  poflibUity,  yet  I.d.  C.  Ellefmerc  decreed  that  the  poffibility  was  founded  upon  a  truft 
^hat  the  eiecu'or  (hould  preferve  the  leafe,  fo  as  it  might  go  according  to  the  will,  for  performance 
vvhereof  the  executor  is  a  ttuftee,  and  thereioie  B.  is  cefty  <iue  trult,  and  that  though  the  poffibility 
>f  &ot  grintable  oor  dev liable  by  ths  ruiei  ot  law^  yet  of  the  uft  cfftj  ^u<  trufi  maj  dutart  bit  vjUI 
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19  cefty  que  ufe  might  of  lands  before  the  ftatute  of  I  R.  3.  nd  fo  tbe  VflHtf  M,  MMMfr  Hm  /«# 
HaratioH  of  the  trujly  and  ought  to  bind  the  executor  tnifted.  Mo.  806^  807.  Mich.  5  Jic  ia  Cane 
Cole  ▼.  Moor. 

*  S.  P.  And  Ld.  C.  Parker  decreed,  that  the  admimftrator  de  bonis  000  Ipc.  of  B.  affign  oiver  the 
term  (the  devifee  for  life  being  dead)  to  the  devifee  of  B.  the  devifee  of  C.  Miich.  lyi)*  Waw't 
lUf .  57Z  to  .577.  Wind  v.  Jekyi  and  Alboae, 

3.  J.  S.  deyifed  to  B.  and  the  heirs  males  of  his  bodj,  and 
for  want  of  fuch  iflue  to  the  heirs  of  B.  in  tail  mahy  and  for  default 
tsfc.  to  C.  and  his  heirs*  C.  during  A.s  life  devifed  the  lands  to  D« 
Decreed  the  lands  to  D.  Fin.  R.  403.  Hill.  31  Car.  a.  Pitcairne  t. 
Brace,  Wheeler  &  al. 

4.  A.  devifed  land  to  B»  and  his  heirs  in  iruft  for  C.  and  the 
heirs  of  her  body,  andy^  v}ant  of  fuch  ijfue  the  land  to  he  conveyed 
to  D»  and  his  heirs.  D.  devifed  the  lands  to  J.  JSl.  and  dv'dj  and 
then  C.  dy'd  without  ifTue,  yet  Chancery  would' not  make  sood 
the  devife  by  D.  but  refolved  that  D.  nad  no  eftate  devilable, 
but  a  mere  poifibiiity  during  the  life  of  C.  or  any  of  her  iflue. 
3sLcv.  427.  in  Cane.  Trin.  7  W.  3.  Bifliop  ▼•  Fountain  &  al. 

[For  more  of  ^OiSbillt?  in  general,  fee  SDtfefCey  <BnXiU 

)Eleleau»  and  other  proper  Titles.] 


(A)  ^ooca. 


I.  T  T  was  faid,  that  a  man  (hall  not  aver  againft  a  poftea  in  the 

^  Kin^s  Bench  or  the  Common  Pleas,  to  fay,  that  it  v/as  emm 

trary  to  the  verdiH ;  nor  (hall  he  be  received  to  fay,  that  the 

Judges  gave  a  judgment,  and  the  Clerks  have  entered  it  contrarx  /a 

the  judgment :  but  othervjife  it  is  in  Court  Barons  or  other  ia^i 

Courts^  not  Courts  of  Record.  Ow.  49,  50.  Pafch.  36  Eliz. 

Anon,  cites  10  £•  3*  40. 

Jcnk.  116,       2.  Where  the  Judge  that  took  the  nifi  prius  dies  before  th^ 

(nirk  may  ^^^^  rf^^  poftca  certify'd,  the  Clerk  of  the  Affifes  may  well 

certify  it,'    certify  it,  or  the  executors  of  the  Judge  upon  certiorari  direft- 

tbough  hit    cd  to  them  for  this«poftea.   Jenk.  174.  pi.  44.  cites  D.  163. 

oince  IS  de* 

teroiined  ;  for  he  was  fwom  to  execute  the  faid  office. — Clerks  of  affife  «nd  aflbciattt  are  to  makt 
return  of  pofteat,  aod  deliver  them  to  tbe  fret bonotar its  m  tki  fturtc  die  poji  Qi  the  return  of  tht 
writ  of  nifi  priut.  Rules  of  Prac.  in  C.  B.  £aft.  2  Ja.  2. 

3.  Upon  fearch  of  the  notes  of  the  fpecial  verdid  it  appears 
livery  andfeifm  ^1,%  found.    But  the  Clerk  of  Affife  had  mitteJ( 

thai 
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t!iat  in  the  entring  of  the  poftea.  Refolved  by  the  Court,  that 
the  Clerk  fhould  amend  the  poftea,  and  then  the  record  ihould  be 
amended  accordingly.       Noy.    118.  Hill.  v.   Frowfe.— citea 

4Rcp.  <2. 

4.  The  Court  mayjlaj  the  bringing  in  of  the  poftea^  and  entring 
up  of  judgment  upon  a  verditl,  if  they  find  caufe  to  do  it,  viz.  for 
fome  undue  pra£lice  in  the  proceedings  to  the  trial,  altho'  the 
plaintifPs  caufe  was  good ;  for  it  is  not  enough  to  have  a  good 
caufe,  but  it  muft  be  alfo  legally  profecuted.  2  Im  P.  R.  338. 
tit.  Poftea,  cites  Mich.  22  Car.  B.  R. 

5.  Error  to  reverfe  a  judgment  was  ajjigtfd  in  the  pofleoy  be- 
<;.aufe  it  was  notfaid^  that  the  Jufiice  of  Ajftfe  ajfociatojihi  \sfc,  as 
it  ought  to  be  by  the  ftatute.  Roll  Ch.  J.  faid.  The  Jufticc  of 
AfBfc  may  have  a  fpecial  conimijjion  to  go  the  circuit  alo.ie^  and 
then  it  muft  not  be  faid  fo ;  but  if  it  \iz  per formam  fiatuti^  then 
it  ought  to  be  allociato  fibi  &c.     But  the  Clerk  of  the  AJJtfe  maf 

bring  in  his  notes  by  which  he  made  ihepojlea^  and  amend  it  hj  them  \  X   ^5^  T 
for  it  is  his  fault  to  make  the  return  fo.  Sty.  120.  Trin.  24  Car. 
Lovel  V.  Knatchford. 

6.  Altho'  the  verdift  given  be  prejudicial  to  tht  plaintiff  29 
he  conceives,  yet  he  ought  to  bring  in  the  pojlea*  i^5i«  B.  S« 
13  May.     For  he  muft  abide  by  the  trial,  tho*  it  may  prove  pre-- 

Judicial  unto  him^  that  if  he  ^111  not  enter  the  verdifl  the  de* 
fendant  may.     2  L.  P.  R.  337.  tit.  Poftea. 

7.  A  poftea  if  a  record  of  this  Court  trufled  with  the  attorney 
in  the  caufe  by  the  Clerk  of  the  Aflife,  and  die  attorney  is  bound, 
if  he  be  fo  trufted,  to  deliver  it  into  the  office,  that  the  judgment 
may  be  entred  by  it  by  the  officer  of  the  Court.  Trin.  165 1. 
B.  S.  And  if  he  do  it  not,  the  Court  will  inforce  him  to  do  it. 
2  L.  P.  R.  338.  tit.  Poftea. 

8.  It  is  mt  necejfary  to  annex  the  diflringas  unto  the  poftea, 
altho'  it  is  ufual  fo  to  do.  Trin.  1651  B,  S,  for  they  have  no 
relation  one  to  the  other.     2  L.  P.  R.  338.  tit.  Poftea. 

9.  There  is  no  general  rule  of  Court  for  the  Clerk  of  the  Affifc 
to  bring  in  the  poftea  into  this  Court  by  a  precife  time ;  for  fome- 
times  poffibly  he  may  be  able  to  bring  it  in  fooner  than  at  ano- 
ther time :  out  if  he  be  negligent,  and  return  it  not  in  con- 
venient time,  the  parties  griev'd  may  move  the  Court  or  at  the 
fide-bar,  and  thereupon  the  Court  will  make  a  rule  that  he  bring 
it  in  fpeedilyj  Mich.  22  Car.  B.  R.  to  avoid  farther  delay  to 
^e  party  concerned.     2  L.  P.  R.  337.  tit.  Poftea. 

|o.  Formerly  after  a  nonfuit  at  the  affizes  for  want  of  con- 
feffing  of  leafe,  entry  and  oufter,  the  plaintiflfs  attorney  im- 
piediately  made  out  a  writ  ofpoff.Jfton  :  but  the  pra£lice  is  fince 
alteted  5  fo  that  now  it  cannot  be  done  until  after  the  poflea  comes 
in  at  the  day  in  Bank ;  for  it  may  be  that  there  was  not  due 
notice  of  trial  given  j  or  there  may  be  fome  other  good  reafon 
fufficientto  fet  afide  the  nonfuit.     2  L.  P.  R.  338.  tit.  Poftea. 

1 1 .  Note,  that  he  who  moves  in  arrefi  of  judgment  upon  a  dc-  Th«  Jcfend- 
claration  muft  always  havfthe  roll  in  Court,  But  in  this  Court  ^^^^^^i^^ 
f}iey  have  only  4  days  after  term  begun  to  move  in  arreft  of  judg-  piic*  of  iho 

ment. 
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Court  /•  ment,  he  tie  po/lea  in  or  fufy  and  thereupon  the  Ccnut,  if  Aere  he 
^^aJ'^'yJ'  caufe,  will  give  day  over.  Bui  in  B.  R,  the  pradiee  is  to  hate 
meftr  after  4  ^^ys  to  move  in  arrcfi  of  judgment  aficr  tbepoffea  come  in^  tbf 
$be  fojiem  h  it  bc  more  than  a  year  after  the  verdiB.     But  in  this  Court,  after 

^tb^c!JrT\  ^^  4  ^^^  ^^y*  ^  *^  ^^"'^  °^**  ^^^  ^^  vcrdia,  they  may  figa 
■nd  //  tbt  judgmenti  tho'  it  be  as  foon  as  the  poftea  comes  in.  aid.  36.  pL 
forty  for     6.  Pafch.  1 3  Car.  2.  in  C.  B.  Anon. 

whom  the 

Terdidi  pafled*  ti////  n^t  bring  it  in,  up%n  notice  given  to  him  by  the  party  that  he  intends  to  mote  la 
anreft  of  juJ^ment,  the  Courts  upon  a  motion  fctting  forth  this  matter,  ivi7/  order  judgment  to  htjtaii 
ttotil  four  daytafier  ic  (hill  bc  brought  in,  that  rhe  detendaot  may  have  time  to  confidcr  opoa  iht 
recofd  what  to  move  out  of  it  in  arreft  of  judgment    %  L.  P.  R.  337.  tit.  Poftea. 

1 2.  Fofteas  on  qui  tam  profecutions  {hall  be  delivered  to  tbefrp^ 
thonotarjf  and  not  to  the  profecutor.  Rules  of  PraA.  in  C.  B« 
Eaft.  34  Car.  2. 

13.  When  a  poflea  is  mijlaid^  we  often  order  Inother  to  be 
made  by  the  notes  in  the  Clerk  of  Aflizes  book  \  per  Holt  Ch*  J. 
Comb.  285. 

14.  hfine  was  fet  on  feveral  defendants,  whereas  the  poftea 
was  not  returned  \  whereupon  the  next  day  upon  motion  the  rule 
for  fetting  the  fine  was  difcharged.  12  Mod.  206.  Mich, 
10  W.  3.  Anon. 

^fier  ^e  15.  Qncc  a  poftca  is  brought  into  Courts  tho*  lUitplmntifftake  it 

JroWhtiato  ^"?  ^^^'^>  yet  it  remains  in  poiTeOion  of  the  Court,  and  the 


Court,  and  officcr  of  the  Court  may  command  the  plaintiff  to  bring  it  in  ; 
the  record  and  the  defendant  may  give  the  plaintiflF  notice  to  bring  in  a 
f»'ceJr7tn  P^^^^f  ^^  Order  to  move  in  arreft  of  judgment.     12  Mod.  385* 

order  to  the  Pafch.  12  W.  3.   Anon. 

flaking  to 

iome  matter  in  law  in  it,  the  attorney  in  the  canfe  ought  not  to  have  the  pojhti  any  loafer  is  hi» 

cuftody,  but  it  ought  to  remain  in  Court,  and  htjiled  0/  record  in  the  Court,    a  L.  P.  R.  338« 

tit.  Poftea. 

[  466  ]  16.  If  2,  capias  be  taken  out  and  executed  within  4  day's  after  re^ 
turn  of  the  poftea,  it  is  ill ;  fecus  if  taken  out  within  the  4  days  and 
exeaiied  after ;  and  if  there  be  not  4  days  in  term  after  return  o£ 
the  poftea,  they  muft  be  made  up  in  vacation  before  execution 
executed;  per  Holt  Ch.  J.  12  Mod.  502.  Pafch.  13  W.  3.  iu 
Cafe  of  Spurraway  v.  Rogers. 

17.  In  cjedment  on  the  trial  at  the  aflizes,  a  Cafe  was  made 
and  referred  to  the  Judge  of  Aflize,  and  he  afterwards  referred  it 
to  the  opinion  of  the  Court ;  and  now  a  queftion  arofe,  in  what 
manner  the  poftea  is  to  be  delivered,  to  the  party  ^  whether  by  a  certify 
catefrom  the  Court  by  rule  to  the  Judge  who  tried  the  caufe,  and 
when  by  his  order,  or  whether  tne  Court  fhould  make  a  rule  fir 
the  delivery  thereof  without  applying  to  the  Judge  of  Aflize  ?  The 
Court,  after  due  confideration,  made  a  rule  for  the  delivery  of  it 
without  any  application  to  the  Judge  of  Aflize.  Rep.  of  Praft. 
in  C.  B.  85.  Hill.  6  Geo.  2.  Makepeace  v.  Stevens  and  others. 

1 8.  Onjigningjtidgment^  the  poftea  is  to  be  left  with  the  clerk  of  the 
judgments.     Rules  of  FraA.  in  C.  B.  Trin.  13  Geo.  2.  Reg.  2. 

[For  iDore  of  Bottea»  fee  JantenHmcnty  ud  other  proper 

TiUes.3 
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(A)  Powers  to   make  Lcafes    [in  general.]      To 

whom.     [And  How.'\ 

[l.  T  F  a  man  covenants  for  natural  affeSion  tojlandfeifed  to  the  *  Cro.  ]. 

•*■  ufc  of  himfclf  for  life,  with  divers  remainders  orcr,  with  by^iame^of 
a  power  to  make  leafes,  he  cannot  make  leafes  tojlrangers  for  CraTs  r. 
money  ;  for  tbi  liofes  ought  to  arife  upon  the  Jirft  covenant^  and  P«uften- 
then  thofc  ftrangers  are  not  within  the  confideration  of  natural  a^wcTIo 
affe^lion.     Trin.  5  Ja.  B.  R.  between  ♦  Crop  and  Barfe  $  per  mikricafef 
Curiam  agreed,  i  Rep*  Mildmay.  176.  b.  refolved.l  ynAre/eruei 

naut  toftand/ei/td  to  ufes  on  confideration  of  natural  affe^on.  A  Uafe  vmu  made  fir  pnviji«fijhf 
jMPiger  cbildrem*  Decreed  good  agaioft  the  hdr  for  two  reafons»  ill.  For  that  the  law  wu  not  then 
adjudged  in  Mi  lomay  's  Cafe,  adly,  Bccaufe  the  foo  did  claim  by  die  fame  conveyance  by  which 
the  power  was  limited.  Chan.  Cafes  263*  264.  cited  by  Ld.  Keeper*  Mich.  27  Car.  2.  as  decreed  by 
the  Ld.  C.  Egerton,  in  Cafe  of  Prince  v.  ClUndlcr. 

One  coveoaoti  to  ftuiAfeifedto  tbt  uft  •/ bimftlf^  retmaiftder  of  oat  moictf  to  A.  and  of  the  other 
fo  B.  in  taily  remaimdtr  to  his  own  right  hein,  weftrving  to  himfelf  a  pvtuer  to  di/prfe  of  tbt  tjtato 
fir  life^  livety  or  years*  for  the  better  payment  of  his  debts  and  legacies;  mccordbgly  he  makes  s 
ieafe  for  1000  years*  and  well  he  might ;  for  it  was  his  own  eftate,  and  therefore  in  fettling  it  he 
could  refcrve  Co  himfelf  what  liberties  he  pleafed.  Arg.  Mo.  145.  Hill.  x6  Elix,  MiMmay  ¥. 
8taadiih. 

[2*  So  by  force  of  fuch  power  he  cannot  make  leafes  to  any  ^p^  cove* 
of  his  bhod'y  becaufe  the  pirovifo  and  power  was  void  in  thecrea^  Ihiikdi^^ 
tiortf  in  as  much  as  it  was  to  Ieafe  to  any  perfon^  as  well  thofe  that  cannot  r&. 
are  out  of  the  confideration^  as  thofc  that  are  within  the  confi-  <crve  power 
deration.    Co.  i.  ^lA/wi^.  176.  b.  Curia.]  kafS*w 

jointures* 
•r  to  prefer  younger  children ;  but  mpoMtftrnte  txoeuttdy  he  may;  per  Moore.  Arg.  Mo.  381.  Mich. 

36  &  37  Eliz.  in  Perroc's  Cafe. Becaufe  it  was  general*  and  not  to  any  particular  purpofe,  nor 

upon  any  particular  confideration*  noufe  can  arife  out  of  the  covenant  to  ftand  feifed*  as  it  might  out 
of  feoffment  or  fine,  fo  that  a  Ieafe  made  by  the  hufoand  was  void*  and  in  debt  by  the  r  .^r^  n 
wife  after  his  death  it  was  adjudged  that  no  rent  was  due.   i  Ler.  30.  Pafch.  i  \  Car.  2 .  ^    ^    '     -* 

B.  R.  Dorothy  Chute's  Ca(e.— Arg.  Mo.  373.  in  Perrot's  Cafe. S.  P.   but  it  may  be  done 

byjfjvtf  or  trmnfmutation  of  pojfeffiom^  if  the  covenant  be*  that  the  owner  will  ftand  feifed  to  thofo 
ufes.  Cary's  Rep.  30.  cites  a?  June  1692.4$  Eliz.         S.  P.  per  Cook  attorney.general.  Goldfli, 
173.  that  fuch  power  cannot  be  referred  by  way  of  covenant*  but  may  \iy  feoffment  to  vfet\  an4  it 
was  faid  by  Walter  to  have  been  adjudged  on  a  writ  of  error  ia  *  Sh  arincton's  Cafe*  That  if  a 
plan  covenant  tvitb  bis  eJdf/ifin  in  conf  deration  of  natural  love  to  Jiand fe{fed  to  the  ufe  of  himfelf 
for  life,  the  remainder  to  his  eldeft  fon  in  tail,  with  frwifo^  that  he  himfelf  might  make  Ieafe*  to  bit 
fe€ondfon%  or  to  any  otber  of  bit  kindred  far  2 1  years  or  tbree  livesy  this  was  held  good  ;  for  they 
to  whom  the  leafes  are  to  be  made,  are  within  the  confideration,  viz.  of  the  blood*  and  fo  the  ufe 
may  well  arife  to  maintain  thofe  leafes  ;  but  if  the  provifo  had  been  to  make  leafei  to  any  man^  and 
he  by  force  tbereofmade  leafes  to  bit  fecondfon^  thofe  leafes  are  void,  becaufe  not  ft/it  bin  tbecostm 
Jtderation  oftbe  covenant  by  intendment  of  the  law  at  tbefirfi\  for  the  law  at  the  beginning  ad- 
judged the  prorifo merely  void. «  S.  G.  PI.  C.  300.  Trin.  6ft  7  £Us.   Sharington  and  Pledall 

,r.  Scroctoa. 
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gtTins  bsr  have  the  poffibility  of  it  after  the  eftates  ended.  Sficlu  t6tt» 
idie**M "   between  Heie  and  Green.    Per  Curiam  adjudged  upon  a  fy^ 

the  mean-     cial  verdidi.] 

ing  it  fo; 

without  doubt  the  feme  hath  the  Cble  eftate  in  law  ia  Bert  and  the  power  gif«a  her  it  b«C  « 

rcftoring  to  her  of  that  which  (he  had  before  by  the  law ;  and  her  coafeot  ng  to  the  legaqr  doth  aot 

Ea6o  1  ^^^  ^^^^  ^^^  power  to  make  eftates.  And  thia  limited  power*  and  the  femaiodor  of 
^  "  ''his  daughter  m^iy  ftand  together ;  for  it  may  be  that  tlie  wife  would  not  make  f«cb  a 
leafe,  and  then  the  daughter  (hould  hare  had  the  land  in  tail ;  but  if  (he  difpofe  of  it,  the  daughter 
(hall  not  have  it.  Jcrman  agreed  with  Roll.  Nicholas  J.  held,  that  the  feme  could  only  difpofe 
of  the  land  during  her  life ;  and  that  the  teftator's  intent  by  the  words  was«  that  the  feme  ihoald  not 
be  tied  to  occupy  the  lands  hcrfelf  during  her  Hfe«  but  might  difpofe  of  them.  AOr^  held  accordiat 
to  Nicholas,  that  flie  can  difpofe  of  the  lands  only  during  her  life ;  for  the  power  is  only  given  dw* 
ring  her  life  ;  and  this  interpreution  will  make  all  parts  of  the  will  ftand  tngethcTy  better  than  the 
other  interpretation.     Adjourned. 

See(A.5)—  [j  j ,  If  a  power  be  to  make  teafesfir  three  live/,  or  2i  yean,  flf 
TrSrti'ra' V*.  ^^^^  ufual/y  letten ;  lands  which  lias  been  three  times  utten^  la 
Roper.  S.P.  within  the  provifo.  P.  2  Ja.  B.] 

$ee(A.5)--  1 12.  So  land  which  has  been  twice  letten  \fi  within  the  pr»- 
S.J-fy     vifo.   P.2ja.JJ.] 

Vaughan 

Ch.  ].— Vaugh.  33.  Hill  rgand  10  Car.  2.  inC.  per  Vaagban  Ch.  }.  in  Cafe  of  TatsTKAv  ▼• 
RorsR,  and  faid  the  words  (ufually  demifed]  might  be  taken  in  two  fenles;  firft,  for  the  often  farm- 
ing or  repeated  ads  of  leafing ;  fecondly,  for  the  common  continuance  of  lands  in  leafe  ;  ibr  diat  w 
ufually  demifed ;  and  fo  land  Itajtdf^r  ^ooyears  Ivngfince  is  land  ufually  de0iifed»  that  is,  ia  leaft* 
tho'  it  has  not  been  more  than  once  demifed,  which  is  the  more  received  fenie  of  the  words  (land 
vfually  demifed.) — Land  which  has  been  ufually  Ut  at  ^»ill  rendring  rtai  is  faid  to  be  ufually  de«# 
mifed.  Per  Cur.  Cro.  J.  76.  Trin.  3  Jac.  B.  K.  in  Cafeof  Raugh  v.  Hayoes«->Land  ufually  de> 
mifed  by  C9pf  of  Courts  but  never  otherwife  before  than  by  copy  oaiy»  may  be  laid  laodufualiyde* 
mifed.  Mo.  759.  pi.  1050.  Pafch.  3  Jac.  Banks  v.  Brown. 

<-■  ^  '■  t  [13.  But  land  which  has  been  hta  once  letten,  is  not  within 
Fol.  26a.    the  proyifo.     For  ujusfit  ex^teratis  aSibus.     P.  2  Ja-  B. 

See  (A.  5)-^ — S.  P.  per  Vaughan  Ch.  J.  in  delivering  the  judgment  of  the  Court,  a  Jo.  37*  is 
C.  B.  Tuftiaa  v.  Roper. 

See  (A.  5).        f  i^.  If  land  has  been  leafed  by  a  contrdBfrom  year  to  year  far 
three  years^  it  is  not  within  the  provifo  j  for  it  Is  but  one  leafe. 
Contra.  P.  2  Ja.  B.  j 
See  (A.  4)         [  1 5.  If  a  conveyance  be  made  to  ufes  of  diverfe  manors  and  lands ^ 
-— S.  c.    ^^^  jg  ^Q  fj^y  ^Q  ^Yi^  ^fg  ^  j^  J  ^^^  /^  {5.^  ^^Y^  a  power  to  make 

Mod.  isi»    ^^^/^^  of  the  premiffesy  or  any  part  or  parcel  of  \\.,for  three  Itves,  or 

Settle-  years  dcicrmwahle  upon  three  lives  ^  it  a  quodfuch  rentj  or  morCy  be  ir- 

TTd  and  fi^^  upon  cvcry  leafe,  than  was  referved  or  paid  far  it  within  tw9 
tjtbft,  with  years  then  next  before^  zxi6,fome  of  the  land  was  not  leafed  before  at 
power  to  any  rent  within  the  tivo  years  \  he  may  by  force  of  this  power 
iVtf  ^*W*^^*  make  fuch  leafe  of  this  land,  rcferving  what  rent  he  pleafe. 
\i,  per  acre  For  it  appears  by  the  generality  of  the  words  that  it  was  intend- 
tent  I*  r/-  ed  that  he  fliould  have  power  to  leafe  all  the  land ;  and  this  is 
kafc  made  "°'  ^^^  ^^  Icafcs  to  be'  made  by  force  of  the  ftatute  of  32  H.  8. 
of  the  land  or  13  £1.  for  there  the  intent  is  apparent  that  no  land  (houki 
and  tythea  be  leafed,  but  that  which  was  leafed  before.  Tr.  10  Car.  Ctim^ 
"  r'^awf  for  ^^^f*^^  ^fi^  Rcfolvcd  by  the  three  Chief  Juftices  upon  re- 
Ae  land,  fcrcncc  to  uicm  out  of  the  Court  of  Wards,  as  Matter  Cholm- 
and  BoUdng  ley  faid  to  me>  and  this  concerned  Mailer  Chamberlain  of  the 
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Court  of  Wards.  Anf  Sir  Henry  Caltfeorpc,  the  now  attorney  f*  ^**** 
of  the  Court  of  Wards,  (hewed  me  the  report  of  it,  he  being  of  uf!i^o  • 
counfel  againft  this  refolution.]  Walker  v. . 

Wa'-emaiK 
w^Vent.  294.  S.  C.  but  fays  the  redory  wa^  demifed  referring  a  rent,  an4  that  the  rt&ory  confifted 
6f  tithes oDly,  and  refolvcd  that  the  leafe  was  good;  for  the  Imjt claufe Beimg  mfinkmtive^JLaU ntft 
tefitmim  tJSe  ginerulity  of  the  former  \  and  fays  the  refolution  was  chiefly  grounded  00  the  Cafe  of 

CAMBtEPOR  D,  reported  here  by  Roll. S.  C.  cited  by  Holt  Ch.  I .  who  faid  that  cbo'  the  wordi 

of  the  qualification  are  general,  yet  the  jtpplicatioo  may  be  iTarticular.     5  Mod.  382*  io    Cafe  •£ 
Winter  v.  Loveday. *  S.  C.  cited  Holt  Ch.  J.   12  Mod.  151.  in  Cafe  of  Winter  V.  Londay. 

16.  A.  had  a  wife  and  one  child;  B.  by  indenture  between 
him  of  the  one  party  and  A.  his  wife,  and  the  children  betwixt 
them  begotten  at  the  afTignment  of  the  hufband,  of  the  other 
part,  leered  land  to  A.  his  loife  and  tf^ir  children^  at  the  afftgnment  of 
A' for  years,-    Afterwards  fcvieral  other  children  were  bom,  the 

wife  died,  and  A,  ajftgntd  io  an  after-born  child.     But  it  was  held  r  a^q  J 
per  Cur.  that  this''  was  not  within  his  power  \  and  fo  adjudg- 
ed.   Trin.  26  Eliz.  Cole  v.  Friendfhip. 

17.  A.  devices  land  to  B.  an  infant. — A.  can*t  appoint  that  d 
Jball  leafe  the  land  in  B.*s  name  \  but  if  A.  had  devifed  that  C. 

ihould  make  z  feoffment y  or  a  leafe  for  life^  in  fuch  cafe  C.  had 
an  interell  •,  for  otherwife  he  can't  make  livery ;  and  none  can 
authorize  any  t(f1hake  leafes  iii  the  name  of  another,  but  of  him 
in  whofe  name  the  leafe  ought  to  be  made.  Cro.  E*  678.  734* 
Trin.  41  fe  Hill.  42  Eliz.  B.  R.    Piggot  v  Garnifh.  '^ 

18.  If  a  power  be  referved  to  make  leafes  by  a  Covenant  nuith-^ 
$ut  tranfmutation  ofpoffeffion^  Chancery  will  not  help,  becaufe  thel 
firft  is  void  in  law.  If  upon  tranfmutation  of  pofTelEon,  and  the 
power  not  precifeiy  followed^  that  is  doubtful,  and  rather  moft 
ftrong  againft  help  ;  for  then  the  eftate  works,  and  the  power 
gone ;  and  upon  wills  no  help-  Per  Egerton  C.  1 1  Oftober, 
I  Jac  Cary's  Rep.  4 1 .  Pigot's  Cafe- 

19.'  Where  a  man  has  power  to  make  leafes  &c.  which  fliall  8  Mod.  350. 

ri^r^^  and  incumber  a  third  perfoH^s  eflaUy  fuch  powers  are  to  *^'^*^  ^  ^^^P* 

have  a  rigid  conftru£tion  \  but  where  a  power  is  to  difpofe  of  a  lrVniamr"t 

niari^sown  efate,  it  is  to  have  all  the  favour  imaginable.  2  Vent.  Cafe. 

9C0.  Pafch.  ^2  Car.  a.  Saylev.  Freeland.  9'^*>-  »r4« 

^^  ^^.  '  219.  Hill. 

4  fleo.  2. 

B.  R.   Fitzgerald  v   I.tjrd  Fauconbcr^e. 5»  \there  the  power  i«  referved  to  one  that  fiouU  have 

Seen  htir  '?  -lie  rrtjt':  ■'  'o  •  »cttkmenr  h    i  not  been  nude ;  but  otherwife,  in  cafe  of  the  eftate  be* 
ingfcttk'Jon  ^Jtravger.     Hrg.  9.  Mod.  ij.  Mich,  g  Geo.    Lady  CovciUry'*  Cafe. 

Tho*  a  mere  favourable  conftruclion  is  to  be  put  upon  a  powci  rcfcrved  to  the  owner  of  the  t^Vti 
yet  that  is  to  be  underftood  oi  azo/untjrj  conx'eyance,  Gibb.  22c.  Hill.  4  Geo.  2.  in  Cane. 

• 

20.  The  admitting  at  law  powers  of  revocation  of  ufej?  was 
tfter  thefluiute  of  ufeSy  but  it  was  fome  time  after  uhjt  before  a 
fonJlruBive  revocUion  was  allowed  of  j  per  Jekyll  i^^after  of  the 
Rolls,  who  faid  thr.t  Scroopt's  Cife  lo  Rep.  143.  144.  was 
founded  only  on  one  ajuthority,  w^ich  was  tlie  Ci-ifc  of  Framp- 
ton  v.  Frampton,  cited  there.  Gibb.  >  18.  Hill  4  Geo»  2.  in 
Cane,  in  Cafe  of  Fitzgerald  v.  Lord  Fauconberge. 

Vot.  XVt  P  p  (A.  a) 
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(A.  2)  Extent  thereof. 

I.  TX7HERE  a  man's  power  is  limited  to  Uafe lands fo J^edaUj 
^^  jjualifiedy  that  is,  to  let  and  fet  as  uiually  at  anj  time 
before,  when  he  could  not  leafe  at  all  without  fuch  ipedal 
'  power  given  him,  he  is  abfolutely  bar/d  from  leafing  land,  which 
is  not  fo  qualified.  Vaugh.  33.  Hill.  19  &  20  Car.  2.  C.  B, 
Triftram  v.  Ballinglafs  al.  Roper. 

2.  A  leafe  within  a  power  to  demife  in  pojfejfion  muft  be  am» 

Jlrued  of  a  leafe  to  commence  in  pofleflion  after  another  leafe 

or  intereft  already  created  before  the  refervation  of  the  power, 

and  not  after;  per  Holt  2  Salk.  537-  Mich.  9W.  3.  B.  R. 

Winter  v.  Lovedore. 

.  Mod.  T5T.        J,  Where  a  qualification  is  annexed  to  a  power  of  leafingi 

P  -^c  KM.  w^^ch  if  obferved  goes  in  defiruHion  of  the  power^  the  law  will 

381.  s.  c.  *  difpenfe  with  fuch  qualification  \  as  powsr  to  le$ife  a  mamr^  or 

«ad  P- any  part  thereof, ^^  as  the  ancient  rent  he  referved\  yet  he  rtay  by 

mher^  lands  ^^^  powcr  Icafc  the  fervices  parcel  of  the  manor  on  which  no 
which  the  rent  can  be  referred,  otherwife  the  exprefs  power  would  be  de- 
powcrmight  feated.  Per  Holt  Ch.  J.  Carth.  429.  Midi.  9  W.  3.  B.  R. 
TundiT  Winter  v.  Loveday. 

B.  and  S. 

mentioned  likew'ife  in  the  fettleinent ;  and  eren  as  to  the  miAor  the  power  »  not  wholly  ^d  { 
for  it  may  thereby  if  aft  the  rtttt*  mnd  fcrvictiy  tbo'  «•  rtnt  ctut  be  refinftd  ibtmut.  Per  Hott 
Ch.J.  12  Mod.  151.  S.  C. 

r  47O  (A.  3)  Where  the  Power  \%  purfued.  In  refpcS  of 
1.  4»  6^7,  the  Tears  or  Lives  limited. 

%>  9* 

But  if.  a  I,  pOWER  in  ufes  to  make  leafes  not  exceeding  99  years  « 
man  has  JT    ff^p^^^  confeBionis ;  he  leafes  for  50  years  a  die  confec- 

^ktitafts  tionis,  it  is  not  good.     Mo.  733.  in  marg.  cites  34  £liz.  Har* 

/•  tu  tit  court  V.  Poole. 

famt  dt^nai 

exceed  (^^  years  a  confe£lione,  if  he  makes  a  ieafefor  do  years  to  commence  to  yean  after,  it  is  good; 
•for  he  docs  not  exceed  the  number  of  qq  years  from  the  making  the  leafe.     And.  274.  Mkh. 

35  £liz.  in  Cafe  of  Harcourt  v.  Pole  and  Seles. 

*^  a.  A.  nv^de  zjointttre  on  M.  his  wife,  with  power  to  male 

lea  es  for  21  years  in  poffcffton.     A.  died  5  M.  married  J.  S.  and 

then  J.  S.  and  M.  inside  a  leafe  to  commence  in  prafenii  cf  lands ^ 

fomtr  wli^reof  were  in  leafe  before^  and  fo  the  lands  not  in  pof- 

fefl'ion.     As  to  the  executing  fuch  power  by  the  wife  and  her 

K  fccond  hufljand,  it  was  hold  well  executed}  but  that  by  this 

*  Cro.  J.    power  a  leafe  could  not  be  made  of  lauds  *  not  in  pofTefiion. 

ll\mb'    ^*^'*  M  &  15  Car.  2.  in  Cauc.   Per  Lord  Chancellor,   aiSftcd 

Hawkins/    by  Bridgman  and  liale.   Sid.  101.    D.  of  Buckingham  v.  Ld. 

*    Antrim  &  Ux. 

3.  R. 
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3.  R.  feifed  of  lands  in  fee  made  a  leafifor  99  years ^  tf  three  ?»«*•  a6o. 
perfons  or  any  of  tbemjbquldfo  long  live.     R,  levied  a  fine  thereof  ^*  ^'/*^  ^* 
to  the  ufc  Qt  A.jirlifey  the  remainder /d  B.for  life^  the  remain-  tcd*not  uJii 
der  to   C  in  tail  \  provifo  that  every  of  them  may  fuccejfively  make  ^^thin  the 
leafes  for  qm  ^ars^  or  three  lives  in  poffeffton.  or  for  two  lives  in  ?°^^^'   ^^ 

^  /r /r         ^^  ^       .  ,•  r    ■  #vr    -  /r /r         '     t  judgment 

poJIeJJion  ana  one  in  reverjton^  orjor  one  life  tn  pojjejjton  anft  tvjo  in  wai  givea 
reverfion  5  during  the  firft  term'  A.  made  a  leafe  for  life  to  the  «pon  ancu 
defendant.     Keeling  J   inclined  that  this  leafe  is  within   the  *^*'^  jj^'°5» 
power ;  for  the  fettlement  being  only  of  the  reverfion,  a  prefeat  leafewasnot 
leafe  of  the  reverfion  is  within  it.      Windham  and  Twifden  avoidable  by 
held  that  the  fettlement  being  of  a  reverfion,  if  the  words  of  ^°""^"  ?^^ 
the  power  had  been  general  to  make  leafes,  leafe  of  the  reverfion^  by  teLantln 
ar  leafe  in  reverfion  had  been  within  it ;  but  the  power  being  ex-  tail, 
prefsly  to  make  leafes  in  polTeirion,  this  leafe  in  reverfion  is  not 
within  it.     Sed  adjornatur.     Lev.  167.  168.  Trin.   17  Car.  2« 
B.  R.  Opy  V.  Thomafius. 

4.  A.  tenant  for  life,  with  power  to  leafe  for  three  livesy  re- 
mainder to  B.  his  fon>  remainder  to  the  right  heirs  of  A.  in  fee. 
A-  made  a  leafe  fir  three  lives  y  and  diedy  and  then  living  thofe  three 
liveSy  B.  made  a  leafe  for  tvio  lives.  Rcfolved  that  this  leafe  in 
reverfion  by  B.  is  not  good ;  for  now  the  premifles  are  charged 
with  five  lives  inftead  of  three.  Carth.  257.  Hill.  4  W.  &  M* 
B.  R.  Simmonds  v.  Cudmore. 

5.  Power  to  demifefor  oney  two  or  three  lives  in  poffefjiony  or  in  rr-  This  power 
verftonfor  oney  two  or  three  liveSy  or  thirty  years y  or  for  any  num-  \°  J"^!^*  * 
ber  of  years  determinable  on  one,  two  or  three  lives,  fo  as  fuch  vcrfion  mJt 
demife  be  not  of  the  demefne  lands.     He  may  make  a  leafe  in  ^^  takm  to 
TCvtrCion  for  thirty  years  abfolutelyy  by  virtue  of  this  power,  becaufe  ^^  *  '«a^«  e^ 
the  limitations  and  reftridSions  are  disjoined,  and  the  latter  part  is  ujej^^"^^^ 
carried  on  by  way  of  enlargement  of  the  power  ;  per  3  J.  contra  not  a  con- 
Rokeby  J.  2  Salk.  537.  Mich.  9  W.  3.  B.  R.  Winter  v.  Love-  [^^"'and 

^^y»  it  cannot  ht 

othcrwiic, 
becaufe  a  freehold  cannot  commence  irt  future*     Per  Hoit  Ch.  J.  Arg«  Carth.  429.  in    Cafo  of 
Winter  V.  Loveday.~5  Mod.  383.  S.  C.. 

6.  Where  there  is  a  power  given  to  make  leafes  in  pojfcffton 
and  reverfiony  in  fdch  cafe  if  a  leafe  be  made  in  pofleflion,  and 
afterwards  fomc  life  drops,  he  can't  make  a  new  leafe  in  rever- 
fion of  the  fame  lands,  becaufe  his  power  is  executed  by  making 
the  firft  leafe.  Per  Holt  Ch.  J.  Carth.  429.  Mich.  9  W.  3. 
B.  R.  Winter  v.  Loveday. 


(A.  4)  Where  the  Power  is  purfued  in  rcfpe€tof[  472  ] 
the  Rent  referved.     Anckjit  J^ent.  l^l^l 

KcnU 

I.  "pOWER  rcfcrved  to  make  leafes,  referving  fo  much  rent  or . 
'*'     proht  as  I.  ad  formerly  been  referv'd  upon  every  demife  for 
Hi  years,  or  three  lives  in  poflclfio^  only.    It  was  held,  i.  That 

F  p  a  lands 
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•  Power  to   *lanis  inpoffejfton  of  feoffor  may  by  this  power  be  demlfed  wltli- 

*/*'  ^in^**  ^^^  '^^^^^  ^'  ^I^^^^  parcels  are  demfed  in  one  leafe^  as  herCy 
fiub  yearly  "xtiAfeveral  rents  upon  each  of  themi.and  fome  more  and  fome 
rtwti  mr  lefsthan  ufually  before  or  at  the  time  of  the  feofimenc,  but  the 
more,  as  the  jn^jj-g  y^nt  or  profit  is  referved  in  the  whole,  yet  it  is  not  good 
that  let  at.  for  thofe  which  have  lefs  rent  put  upon  them,  tho'  it  is  for  die 
Lands  de-  others.  3.  Hete  one  piece  of  land  was  dcmifed  nmtb  amiber^  and 
nifablc  by  ^^  ^^^^  ^^^^  put  Upon  it ;  and  held  not  good,  tho'  it  don't  appear 
muft^br"^*  that  any  thing  had  formerly  been  referved  to  the  lord,  but 
lands  then  fomething  given  to  the  bailiff  for  the  other.  4.  In  former  leafes 
"h'^hV  **c  ^'^  coppice-woods  had  been  referved  to  the  lord  in  a  piece  of 
rtnUi  re^^  ^^nd  called  the  Park,  and  40 1.  rent  was  referved  for  it,  but  now 
fenred,  and  is  demis'd  for  thc  \fame  rent'^  with  coppices  added '^  and  this  wa» 
*Jii'tii>ital  "^^  infifted  upon,  becaufe  void  for  the  other  point  ^  and  for  thc 
me/uagCi  coppicc  it  fcems  lefs  profit  in  this  cafe,  tho'  perhaps  rent  is  not 
without  any  refcrvablc  out  of  them,  and  the  power  is,  that  the  fame  rent  or 
J!fvcd'*and  P^^^^^s  ^^'^  ^^  referved.  5.  If  the  bai/iff  demi/e  a  farm,  and  re- 
which*  was  Jervc  part  to  himfelf^  and  raife  the  nubole  rent  to  the  lord  oftbe  re- 
not  in  icafe  fdue  of  the  land,  this  is  not  in  rent  or  profit  to  the  lord  formerly 
cfthc^wer  ""cf^J^ved.    Clayt.  99.  Aug.  23. 1641.  Campian  v.  Thorp. 

referved,  is 

not  a  good  leafe.    8  Mod.  249   Pafch.  10  G?o.  Baggot  ▼.  Oughton. — ^Vaugh.  35. Affirmed  per 

Cot.  Cur.  on  a  further  argument,  and  afterwards  affirmed  by  Lord  Chancellor,  and  affirmed  afiier« 

wards  in  the  Houfe  of  l^rds.    8  Mod.  3^)  r.  S.  C. f  A  leafe  by  virtue  of  a  power  wis  made  ^ 

the  land  inter  alia  refrrving  proinde  the  rent  of  61.  p<r  annum,  and  avert  fbat  toe  ancient  reat  tvas 
6s.  per  annum.  This  was  objeded  to  be  no  good  refervation;  for  that  the  rent  iflues  otttof  other 
lands,  as  well  the  land  within  thc  power,  and  \o  cannot  be  faid  to  be  the  ancient  rent  referved  upon 
that;  but  the  Court  faid  it  m){;htbe  intended  that  thc  inter  alia  might  comprehend  nodiing  but  fucli 
things  out  of  which  a  rent  could  be  referved,  and  then  the  6t.  was  referved  only  for  the  land  within 
the  pover  :  however  thc  pt^indt  might  rcafonably  be  referred  only  to  the  land  within  the  power, 
and  not  to  the  inttr  alias  and  that  a  diftind  refervation  might  be  for  that  land.  Antl  fo  judgment 
was  given  lortlie  pUintiff  the  leiTor.     Vent.  339.  Trin.31  Car.  2.  How  v.  Whitiield.  B.  K. 

2.  Power  to  make  leafes  for  21  years,  rendring  r^n/  10  L 

i)er  annum  payable  at  Michaelmas  or  twenty  days  after  \  and 
!e  made  a  leafe  for  21  years,  rendring  lol.  rent  payable 
at  Michaelmas,  no  jutigment  whether  the  power  was  well 
purfued.  Allen  90.  Mich.  24  Car.  B.  R.  Ludlow  v.  Beck- 
with. 

3.  One  by  virtue  of  a  power  makes  a  leafe,  and  referves  two 
parts  in  three  of  the  improved  value  as  a  rent,  without  mentioning 
any  fum  certain,  fo  as  the  rent  is  uncertain,  and  lies  only  in 
averment,  which  if  avcrr'd  by  the  plaintiff  at  law  and  difproved, 
he  would  be  ncnfuitcd  in  any  action.  The  Court  declared  it  a 
good  Idafe-,  and  decreed  that  the  fum  paid,  viz.  790 1,  per  ann. 
(if  no  j^rearer  vjluc  be  proved)  fiiould  be  thc  (tinted  fum,  tho' 
the  prcmillls  fliould  rife  or  fall  in  value.  2  Ch.  R.  156. 
31  Car.  2.    Audley  v.  Audlcy. 

4.  In  ejcrtmcnt  the  Cafe  wns ;  Sir  John  Fortefcue  feifed  in  fee, 
by  leafe  and  reltnfe  fettles  the  lands  in  queftion  to  the  ufe  of  him" 

ftlffor  lifcy  and  then  to  irujlecs  for  99  years^  if  A.  B.fo  long  lived, 
uponfufh  trujls  &C.  as  he  Uiall  dired  5  and  after  to  thtfirfifing' 
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y.  jP.  8c  c.  witK  power /«  makeUafes  wiih  fine  or  nvithoutjifiey  and 
rendringfuch  rents  and  fervices  as  be /hall  think  fit  \  after  this  he 
by  another  deed  declares  the  trufis  of  the  term,  and  after  this  he 
makes  a  lea/e  without  rendring  rent  to  Talbot,  'who  was  the  leflbr 
of  the  plaintiiF.  It  was  obje<^0d  that  here  *  no  rent  was  referved 
upon  the  leafe,  and  fome  rent  ought  to  be  referved  \  and  there 
not  being  any,  his  power  is  not  well  executed :  non  allocatur ; 
for  it  being  to  referve  fuch  rent  as  he  fjall  think  fit j  and  he  hav- 
ing thought  fit  to  referve lio  rent,  this  ihallnot  avoid  the  execu- 
tion of  the  power,  and  efpecially  he  ttot  having  faid  fiich  yearly 
rent  \  fo  that  a  pepper-corn  referved  payable  40  years  after  had 
been  fufScient  \  and  therefore  fuch,  matter  fliould  not  be  regard- 
ed as  a  caufe  fufficient  to  avoid  the  leafe,  where* he  had  made  it 
fubjeft  to  a  truft  to  pay  the  rents,  iflues  and  profits  to  fuch  per-  • 
fons  as  he  fhall  direct ;  and  fo  the  Court  ruled  and  direfled  the 

I'ury  to  find  for  the  plaintiff.     Skin.  427.  Pafch.  6  W.  &  M. 
J.  R.  Talbot  and  Tipper. 

5.  Power  to  make  leafes  of  feveral  manors,  referving  the  antient  2.  Vem.  R. 
and  accuftomable  rent^  or  more  :  he  eomprifes  them  all  in  one  leafe^  ^\\^^J ^ 
and  exprelies  the  rejervation  in  toe  vjery  words  of  toe  power.     It  s.  C— - 
was  decreed  not  well  purfued,  per  Lord  Chanc.  Cowper  and  9  M***  H- 
Lord  Trevor,  Holt  Ch.  J.  contra.  3  Ch.  R.  102.  Orby  v.  Lord  Lfi/c!* 

Mohun.  Chan/Prcc, 

157.    Trxn. 

1706. S.  C.  cited  ky  the  M after  of  the  RolU.  Hill.  1731,  and  ftid  that  it  was  afterwards 

affirmed  in  the  Houfe  of  Lords.  2  Wms's  Rep.  599.— —S.  C.  cited  Arg.  10  Mod,  473,  fays,  that 
tho'  this  was  fuch  %  dcfe^  as  this  Court  by  fending  it  to  a  Mafter  might  have  fuppliedy  yet  it 
would  not  interpofct  becaufe  to  the  prejudice  of  a  third  perfon,  vix.  the  remainder-man.— — -• 
2  Freem.  Rep.  293.  S.  C.  and  that  ttie  execution  of  a  powef  ought  not  to  be  in  the  word t  of 
creating  the  power ;  for  fuppofe  the  power  had  direAed  the  leafes  to  be  made  (under  the  fame 
covenants!,  fur^  it  would  not  have  been  good  to  make  a  leafe  generally  faying  (under  the  fame 
covenants),  without  Inferting  any  covenant ;  or  fuppofe  the  fame  had  bem  upon  an  alternative, 
referving  one  or  the  other  of  two  things,  it  could  not  have  been  a  good  execution  of  it  to  have 
f  eferycd  iS-  fo  in  the  leafe  ;  but  it  muft  have  been  reduced  to  one  of  them. 


(A.  5)      Where  the  Power  is  purfued,  in  refpe£l  ^^Vi^^J*^" 

of  the  Thing  leafed.  13.  h- 

I.  C  Etdement  of  a  manor  with  power  t^  demife  the  premifles,  Carth.  418. 

^  fo  as  fuch  demife  be  not  of  the  demefne  lamb*     Copyholds  ^'JF'T'"" 

are  within  the  exception.     And  if  there  were  nothing  clfe  for  I.e.— *tt. 

the  power  to  work  upon  in  this  cafe,  he  may  by  virtue  thereof  per  Holt 

demife  the  rents  ind  fervices f     a  Salk.  5^8,  Mi^h.  9  W.  3,  Ch.  J.S.C. 
Winter  v.  Lovedore. 


PP3  O'^) 
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^  W  A  (A.  6)     To  make  Leafes.     Well  purfucd  or  exe* 

cnted  ;    In  refpedi  of  the  Eftafe  of  the  Per/on 

doing  it. 

I.  A    Devifed  to  B.  in  iaily  the  rcverfion  to  C.  in  fee^  upon  con* 
^-^^  dition  that  B.  grant  a  rent^harge  to  D.  in  fee  /  and  ad- 
judged that  this  is  a  good  rent-charge,  and  fhall  bind  him  in 
the  remainder  after  the  tail  determined.     Noy.  80.  in  the  Cafe 
of  Daniel  v.  Upton,  cites  ib  H.  7.  20. 
Da!.  42.  pi.        2.  A  ftatutc  was  made  2  &  3  P.  &  M  cap.  4.  by  which  an 
t2.  S.  C     authority  was  given  ^to  Cardinal  Pool  to  difpofe^  order ^  impfoj^ 
and  convert  the  benefices  appropriated  to  the  increafe  and  augmenta^ 
tion  of  the  livings  of  the  incumlents  there.     The  Cardinal  made 
a  leafe  for  term  of  yei.rs  of  a  parfonagc  appropriate.     And  it 
was  held,  that  this  leafe  was  void  ;  for  he  had  no  authori'y  hut 
to  the  intent  fpecifed  in  the  fame  ftatute  ;  for  he  had  not  tlie  fee 
fimple  piven  to  him  by  any  won^  in  the  fame  ftatute,  and  yet 
the  fee  limple  was  out  of  the  pcrfon  of  the  Queen  by  the  fame 
ftatute;  for  ftic  thereby  renounced  all  her  iutereft  awA  right  in 
r  474    ]  them.     And  for  fo  much  Dyer  faid,  that  the  fee  limple  was 
in  abeyance.     But  Wefton  faid,  that  he  had   always  taken  it 
that  the  fee  fimple  was  in  the  Queen.     Mo.  42.  pi.  129.  Trin. 
4  EHz.  Cardinal  Pool's  Cafe. 

3  Huft)and  and  wife  feifed  of  lands  in  right  of  his  wife, 
levied  a  fine  to  the  ufe  of  thepifelves  for  tl  eir  lives,  and  after 
to  the  ufe  of  the  heirs  of  the  wife,  provifo  that  it  fliall  and  may 
be  lawful  to  and  for  the  huft)and  and  wife  at  any  time  during 
their  lives  to  make  leafes  for  2 1  years ^  or  three  lives,  T  he  wife 
being  covert,  made  a  leafe  for  21  years;  adjudged  a  good 
leafe  againft  the  huft^and,  tho'  made  when  fhe  was  a  fcmc 
covert,  and  by  her  alone,  by  reafon  of  the  pro? ifo^  Godb. 
327   pi.  419. 

4.  A  fine  was  to  the  ufe  of  A.  for  lify  the  remainder  to  his 
executors  admintflrators  'and  afftgns  for  80  years j  with  potver  ta 
him  and  his  ajjlgns  to  leafe  in  pcjffpon  or  reverftcn  for  2 1  years^ 
determinable  upon  three  lives,  ifeferving  the  ancient  rent.  Am 
devifed  the  term  of  Zo  years  to  B,  znd  died.  A/s  executors  al^ 
fen  ted,  and  then  B.  diedy  and  it  came  to  B*s  executors ,  nvho  af 
Jigned  it  .0  W.  R.  and  W,  R.  made  a  leafe.  The  Court  was  of 
opinion,  that  W.  R.  tho'  afflgnee  after  fo  many  removes, 
might  execute  this  power,  and  that  affignces  might  include 
.  afTignees  in  law,  as  well  as  fact.  But  however,  that  A.  de- 
▼ifing  this  term  to  B.  the  faid  B.  was  afligncc,  and  the  power 
in  the  greateft  ftriftnefs  of  acceptation  wa§  in  him,  and  confe- 
quently  muft  go  to  his  executors,  and  by  the  fame  reafon  to 
their  affignee.    Vent.  338,  339.  How  v,  Whitfield. 

(A.  7) 


I&otoets;.  474. 

(A.  7)     JVhere  the  Power  is  exceeded.     How  it 
Jhall  be  ;  Where  it  is  to  Leafe  or  Charge. 

'•\il7HERE  a  man  has  a  warrant  to  da  a  thing,  and  he  ^-^l/r^T* 
does  ;/  am  tnorey  to  as  he  exceeds  his  warrant,  yet  it  is  ,5  ^ar.  ju 
good  for  that  part  for  which  it  is  warranted,  and  void  for  the  ^Arg.  in  Cafe 
reft  J  as  if  a  man  makes  a  warrant  of  attorney  to  make  livery  ©f  {j^^jf 
and  feifin  of  the  manor  of  Dale,  and  he  makes  livery  of  the  Il^^Yf"*' 
manors  of  Dale  and  Sale,  it  is  good  for  the  manor  of  Dale,  and  power  be  f 
void  for  the  manor  of  Sale  ;  per  Dyer  J.  3  Le.  29.  Mich.  15.  ^IJJ^'^^ 
Eliz.  C.  B.  in  Sir  Peter  PhUpot's  Cafe.  foJchad?cn» 

portioDS,and 
he  charges  it  'with  8ooc/.  it  it  ^ood  as  to  the  700«I.  G.  Equ.  R.  168.  Fifch.  8  Geo.  i.citet 
t^arker  ▼.  Parker. 

2.  A.  has  power  to  make  a  leafe ^r  ten  years^  and  he  mahes  a  Ncif.  Ch. 
leafe  for  20,  the  leafe  fhall  ^)C  good  for  the  ten  ye^rs ;  faid  to  ^  *  B^owe*n7 

be  fo  fettled  feveral  times  in  this  Court.    3  Ch.  R.  1 1.  26  June  cMn. 

IC  Car.  2.  Parry  v.  Brown.  S*^"  *3  s. 

^  '  C,  Tnn. 

JK,  Car.  X.  by  name  of  Pawcy  v.  Bowcn. — So  if  a  power  is  giren  to  A.  to  leafe  for  21  years,  apd 
he  leafet  for  z  lyeartj  and  limits  a  further  intfteji  by  the  ilime  deed,  thus,  viz.  and  from  mnd  after 
the  term  aforefaid  for  one  year  more  ;  t^ie  power  is  well  executed  by  the  iirft  limitation,  and  the 
cicefs  is  furplufage  not  to  be  regarded.  But  per  Cur.  there  is  a  diffisrence  where  the  UmitatiotUt 
tho'  fcYeral,  mak^  but  one  ejiatty  and  where  fiveral  eflatet,  Cibb.  15^.  Mich.  4  Geo.  2.  C.  B. 
in  Cafe  of  Peters  v.  Maiham.  * 

3.  A  fettlement  is  dire£tcd  to  be  made  on  A.  with  a  power  to 
make  a  jointure  of  a  moiety  •  But  before  the  conveyance  made  by  the 
truflees  to  A,  he  made  a  jointure  of  tnore  than  a  moiety.  Upon  this 
matter  being  mov'd  to  the  Court,  Ld.  Ch.  Parker  faid,  that 
here  neither  is  nor  can  be  any  jointure;  for  A.  has  no  l^gal 
eftat^,  and  fo  can  pafs  none,  and  thereforjC  could  take  no  notice 
of  this  equitable  appoit^inenty  nor  can  it  properly  come  in  queflion 
at  this  time,  not  being  to  take  efFeft  till  iifter  A.'s  death,  and 
perhaps  never  will,  as  he  may  furvive  his  wife.  Wms's  Rep. 
604.  Hill.  1 7 19.  Blackbornv.  Edgley. 

(A.  8)     V^h^vt  it  \^  well  executed.  [475  ] 

I.  /^R  ANT  of  authority  to  make  eft  ate  s  of  his  lands ;  by  thofe 
^     general  words,  he  may  make  leafes  for  years,  or  life, 
or  gifts  in  tail,  feoffments  or  other  eftates  whatfoever.  Arg.  4 
Le.  66.  Pafch.  24  Eliz.  Countefs  of  Suflex  v.  Wroth. 

2.  He  that  has  referved  power  upon  a  feoffment  of  ufes  to  make 
leafes  may  execute  his  power  in  words  limiting  the  ufe  without 
words  cf  demife  of  the  lund.  As  if  he  fays,  I  limit  the  ufe  for 
21  years  or  three  lives  to  fucTi  perfdns,  this  is  good  eilate 
within  the  power  5  becaufe  die  proper  operation  of  the  power 
is  to  limit  the  ufe,  and  not  to  give  the  eftate  of  the  land,  but 
this  comes  after  by  the  ftatute  of  27  H.  8.  Arg.  Mo.  ;  14. 
Mich.  37  &  38  Eliz.  in  I.d.  Buckhurft'j  Cafe. 

P  p  4  3.  Tenant 
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Where  /r-         j.  Tenant  in  tail  with  power  referved  to  leafe  for  life  or  yetrtf 

Cfp^lw  "^*^^®  *  ^^^*^  f^'^  ^^^^  ^^  J-  S-  ancf  dies  without  ifluc.    The  Icafc 

makeieafes,  was  generally  Blade  without  declaring  whether  he  made  it  hj 

It  it  not  «u  virtue  of  his  interejt  as  tenant  in  tai!^  or  by  virtue  of  bis  power 

feryVTraVr  ^^rw^  i  whether  it  be  good  or  not  dubitatur  ?  Mo.  645.  Pafch. 

kispc^er  44  Eliz.  Bibel  V.  Dringhoufc. 

when  he 

makes  a  leafe.  But  if  he  makes  a  lenfe  which  will  not  have  an  eflTef^ual  continuance*  if  it  he 
drrtlied  out  of  his  intert^,  there  it  (hall  be  a»  if  made  by  virtue  of  his  power;  per  Hale«  Vent* 
2:8.  Mich.  Z4Car.  2.  B.  R.  faid  it  was  fo  refolded  in  one  Rogers's  Cafe. 

^  ^*  P*'  4*  If  tenant  for  life  be  ^ith  power  to  make  a  leafe  for  Vife^  this 

and^fa^s    it  P^^er  is  well  executed  by  deed  without  liver j^  and  better  than 

wasfo  ad-  with  it;  for.per  Twifden  J    if  livery  had  been  made,  it  has 

judged  fo  been  held  th  t  it  (hould  be  a  forfeiture  ;  but  Hale  Cb.  J  denied 

Biandford  ^^^^ »  ^®^  ^^  ^^  fealing  of  the  deed  the  powfr  is  ejcecuted,  and 

Torum.  '  the  livery  void.     2  Lev.  149.  Mich,  27  Car.  2.  B-  R-  in  Cafe 

Vent.  r9T.  of  Wigfon  V.  Garret. 

citcsRo/cr's 

Cafe.  The  reafon  or  its  being  a  forfeiture  is,  bec^uf"  ih*  provifo  *or  makih?  leafef  extends 

enly  to  a  declaiation  of  ufc  or  three  lives  or  21  years,  and  therek>  e  vihen  he  deals  with  the  poflfef- 
fion  by  livery,  he  exceeds  the  power  and   lorfeits  his  o*n  efta  e.     Arg     Mo.      14.    Mich.  37  is 

58  EHx.  in  l.D.  Bcckhur>t's  Casf  fays  it  hasbcrnio  helu. Hale  faid,  he  co..ceiv*d  it  n* 

forfeiture  ;  hecaufe  the  leafe  takes  effed  by  the  deed,  and  fo  the  livery  ;comes  too  4ate.  VcdL 
»9'l.  ID  the  Earl  of  Leicctter's  Cafe. 


(A.  9)     Deierm'meJ,  or  exilngwped. 

I.  A  Leafes  for  life  to  B.  and  afterwards  levies  a  fine  to  the 
^^*  ufe  v)i  R.  for  life,  the  remainder  to  A.  in  fee,  with  a 
provifo  or  power  to  m.ike  leafes  for  21  years,  or  three  lives, 
and  that  the  conufees  innnld  (land  feifed  to  fuch  ufes.  And 
afterwards  A.  covenants  to  Jland feifed  to  the  ufe  cf  P.  in  tail,  with 
divers  -remainders  over.  And  after  A.  grants  the  reverfion 
aforefaid  to  L.  for  life,  who  dillrains  C.  and  avows,  andjudg- 
ment  was  given  again  (I  the  avowant ;  becai^e  by  the  contemnt 
to  L.  A.  had  deftroyed  his  power  to  make  leafes  &c.  Nov. 
66.  Cooke  v.  Bromehill. 

2.  In  ejcftment  the  cafe  was,  Sir  John  Fcrtefcuc  feifed  in 
fee,  by  leafe  and  releafe  fettles  the  lands  in  qu  -ftion  to  the  ufe 
of  himfelf  for  lifey  and  then  to  tritflees  for  99  years  if  A,  £.  /hail 
fo  long  live^  upon  fuch  trufls  ^z,  as  he  fhall  dircEt^  and  after  to 
the  firfl  fon  of  J.  F.  &c.  with  power  to  make  leafes  with  fine  or 
without  fine^  and  rendering  fuch  rents  and  fervices  as  he  fhall  think 
[  47^  3  f^  s  after  this  he  by  another  deed  declares  the  trufts  of  the  term^ 
and  after  this  he  makes  a  leafe  without  rendering  rent  to  Talbot, 
who  is  the  h  ffor  of  the  plaintiff.  To  this,  objeSion  was  taken, 
for  that  he  having  dcc-ared  the  trufls  of  the  term  for  payment 
of  his  debts  J  the  eft  ate  is  bound  by  it,  and  he  may  not  execute 
his  power  to  make  leafes  after:  non  allocatar;  for  the  term 
was  originally  fubjc^d  to  the  power,  being  contained  in  the 
fame  deed,  and  he  having  executed  his  power,  the  leafes  arc 

precedent 


]^n*ecedent  to  the  term,  and  controul  it.    Skin*  427.  Pafch* 
IS  W.  &  M.  B.  R.  I  albot  v.  Tipper^ 

« 

(A.  I  o)    To  make  Icafes.  Decreed j  tho  noiJlriElly 

purfued. 

I,  TVT    In  pixrfuance  of  a  power  refcrved  to  her  by  a  marriage  Ch3a.Cafet 
'*^-*»  fettlement  to  make  leafes  for  three  lives  or  21  years  J^*,!*c^'^ 
of  any  part  of  her  eftate,  in  confiderttion  of  her  owing  feve-  i.  >.  c— 
ral  debts,  and  particularly  200I.  which  J.  S.  tiras  bound  for,  ?"*  w*^*"^ 
demifed  to  the  faid  J.  S.  nis  executors  &c.  for  21  years,  to  JL^^^. 
commence  from  and  after  the  25  March  then  next  enfuing,  for  tutycanwy^ 
faving  harmlefs  the  faid  J.  S.  his   heirs  &c.  from  the  faid  ance,it'n 
bond.     It  was  infilled,  that  the  power  rejirved  to  her  was  only  J^^'Luity. 
to  make  a  leafe  or  ieafes  in  poJfeUion^  and  the  ieafe  made  to  J.  S.   per  opinio- 
^ai  to  commence  from  a  time  to  come^  fo  that  the  fame  was  void  °«»  Cur. 
in  law.    The  Court  was  affilled  with  the  Judges,  and  it  ap-  ^^\^^^^ 
pearing  that   the   debt   now  in   queftion  was   taken  up  and  precedents, 
employed  for  the  ufe  of  the  defendant,  who  created  the  trult  ^^^  \\itxz' 
for  the  payment  of  her  debts,  and  (he  by  virtue  of  the  power  ^^"nt  waT* 
referved  to  her  befoT«e  marriage  received  the  profits  of  the  pre-  produc'd  for 
mifles,  and  altho'  the  leafe  granted  to  J.  S.  may  not  in  ftriftnefs  thcplaintiS; 
of  law  be  a  good  leafe,  yet  this  Court  was  Satisfied  that  the  ^**'  EiiL"^^* 
fame  doth  amount  to  a  good  declaration  of  her  power  in  equity  *Pn  ce 
to  make  a  leafe  for  21  years  in  being,     i  Chan.  R,  185,  186.  and  Uxv. 
12  Car.  2.  Pollard  v.  Lady  Greenvill.  Thc^rher 

being  feifed 
in  fee«  fettled  the  lands  by  a  covenant  to  (land  feifed  to  the  ufe  of  himfelf»  remainder  to  brs  eldetk 
fon  in  tail,  referviug  a  power  to  himfelt  to  make  leafes  of  part  of  it  for  40  years  wh  >  accordinglf 
made  1  leafe  for  th':  benetic  of  a  younger  child,  which  came  by  alignment  to  the  plaintifi*,  and 
which  the  eldefl  fon  would  have  avoided,  becaufe  tho  pow>T  was  not  well  raifed  by  a  covenant  t« 
ftand  feiJed.  Bui  it  appearing  to  the  Cou'^t,  ihat  the  eldcft  fon  was  greatly  advanced  by  the  father* 
■and  that  the  coiivsyincC,  which  was  by  covenant  to  Hand  feifed,  wis  intended  to  be  by  livery;  and 
being  advifed  that  it  would  be  as  well  by  covenant  toiiand  feifed,  the  Court  did  decree,  that  the 
plaintitf  (hould  hold  till  the  defendant  evicted  \v\ffi  by  law  ;  and  did  decree  likewife,  that  the  de- 
fendant fhould  admit  the  power  to  make  the  leafe  good  in  law,  if  he  d)d  not  prove  an  entail  para« 
mount  that  fettlement.     Nelf.  Chan.  Rep.  115,  116.   ig  Car.  2.   Miller  v.  Kendrick  and  Vyleit- 

Chan  Cafes  i  9.  S.  C.  by  name  of  Wilmcrand  Ux  v.  Kendrick  and'Vylett.- Ibid.  j6i. 

•  S.  C.  cited  by  name  ot  Prince  &  Ux  v.   Green. .  [But  it  does  not  appear  in  either  of  thole 

books  what  the  Court  decreed  in  the  Cafe  of  Miller  v.  Kendrick  .J 

« 

2.  A  man  made  a  voluntary  fettlement  on  his  fon  for  life,  and 
after  to  his  firfl  and  other  fons  in  tail,  with  power  for  the  fon  to 
make  a  leafe  in  pfftffton  for  99  years ^  determinable  on  three  lives^ 
and  nlfo  to  make  leafes  y^r  60  years  to  comtnence  after  his  death^ 
if  he  had  i[fue  male\  to  continue  fo  long  as  he  had  ijfue  male ;  the  fon 
makes  a  leafe  to  his  father  in  trufi  for  one  of  his  younger  children  .• 
but  the  leafe  was  not  purfuant  to  the  power  \  yet  it  was  decreed 
good,  and  taken  to  he  as  a  leafe  made  by  the  father  after  a  voluA- 
tary  fettlement.  Abr,  Equ.  Cafes  342.  Mich.  1^98.  Gooding 
y„  Gooding. 

(A.I,) 


477  Potoeriaf. 

(A.  X I )  DefeSlive  Powers  fuppllsd  in  Equity. 

I.  "D  Ecaufe  a  fine  was  not  levied  according  to  covenant ^  a  power 
^  became  void   to  make  leafcs;  but  decreed  in  May  13 

Car.  Toth.  166.  Scamblerv 

2-  If  the   lintitor's  power  by  the  limitation  be  defeffive,  Ux 

intereji  ought  to  come  in  aid,  and  fupply  it  to  make  good  fuch 

limitation  as  he  {hall  make  after.     Clian.  Cafes  Zy  9.  Hill.  13 

&  14  Car.  2.  Goring  v.  BickerftafF. 
,  3.  A.  grants  a  term  in  truft  to  raife  loool.  Afterwards  A. 

f  rants  a  2d  term  in  truft  to  raife  loool.  more.  The  2d  term 
appens  to  be  void.  The  truft  of  the  2d  term  fhall  httranfiated 
en  the  firfi  term  on  which  the  grantor  had  power  to  charge  it, 
fubjeft  to  the  payment  of  the  other  loool.  firft.  Chan.  Cafes 
apo.  Mich.  28  Car.  2.  Bifco  v.  the  E.  of  Banbury.  ^ 

(A.  1 2)  What  is  a  good  Power  to  charge  hand., 

1.  A  Good  execution  will  not  profit  where  the  confiitution  is 
'^^  defenive\  as  A.  referv'd  a  power  to  hlmfelf/<?  limit  ufet 
to  any  body.  This  limitation  in  general  being  utterly  void,  he 
could  not  limit  any  ufe  to  his  daughter.  Ilcb.  151.  cites  1  Rep. 
1 75.  Mildmay*s  Cafe. 

2.  Devife  to  A,  for  life,  and  then  to  be  at  her  difpofal  to  any 
of  the  children.  This  is  a  collateral  power  and  arifes  after  the 
eftatc,  and  has  its  efFccl  en  another  intereft,  fo  that  the  cftate 
for  life  is  pcrfeft  without  it,  and  not  altered  or  affefted  by  the 
execution  of  it ;  and  it  is  not  a  power  appendant  or  appurtenant 
•r  in  the  nature  of  an  emolument  to  an  eftatc,  H^'tc  a  leafe  for 
life,  with  a  power  to  make  a  Icale  for  21  years  ;  for  that  afFc<F>« 
the  eftatc  for  life,  and  is  concurrent  with  it,  and  has  its  being 
and  continuance  at  leaft  for  fome  part  out  of  it.  i  Salk.  240. 
Pafch.  10  Ann.  B.  R.  Thomlinfon  v.  Dighton. 

(A.  13)  Extent  of  Power  to  charge  Land, 

a 

r."\X7HERE  the  tcftator-^ives  a  power  io  fell  lands,  he  mny 

fell  his  inheritance  ;  bccaufe  he  gives  the  fame  power 

he  had  himfelf,  and  in  fuch  cafe  the  purchafor  fliall  be  in  titled 

by  the  will.  3  Salk.  277.  pi.  7. 

I^T.  I  u-  2.  Power  to  charge  lands  with  a  fum  of  money  impcrfs  i':ierc!i 

Kc^mT«7'     ^^fi  ^^^  *^^»^  ^^^-     ^  ^3^^-  53^-  ^^  Cane   12  Ann.  Kilmurry  v. 
Geery. 

3.  A  general  power  to  raife  daughters  portions  refrained  hy 
5«e(A;,       ^  particular  provifo.     MS.   Tab.   tit.   Power,  February    16th, 

171 8.  Fane  v.  Duke  Devonfliire. 

4.  Whatever  powers  arc  rcfcvvcd  by  the  donor  (being  part  of 
the  old  dominion  he  had  over  his  own  eftatc)  ought  to  receive 

a  large 


ft  large  and  benign  interpretation.    Arg.  admitted.  10  Mod.  475. 
Pafeh.  8  Geo.  in  Cafe  of  Coventry  v.  Coventry. 

*(A,  14)  Where  it  is  well  executed  as  tp  the  manner.  ^^  .^ 

pi.  2. 

X*  "D  Egularly  it  is  true,  that  where  a  man  doth  'lef:  than  the  '>,\Ats.  6p. 
-^^  authority  or'  commandment  made  to  him  the  act  is  void.   c"r"  2**B. 

Co.  Litt.  258.  a.  R.   in  Cafe 

of  King  ▼. 
MelitDg.^— — j9«f  where  he  doet  that  which  he  it  authorifed  to  do  ttni  mwrty  it  is  good  tor  what  it 
warranted,  and  ^'oid  for  the  reft ;  yet  both  thefe  rulethare  diverfe  exceptions  and  limitatilki.    Co* 
Litt.  258.  a.— z  Lev.  60. 

a.  In  cafe  of  land  fettled  with  provifi  to  limit  any  part  for 
payment  of  debts  and  legacies,  preferment  of  fervants,  or  other 
reafonahU  confideration  as  to  him  (hall  feem  good  \  in  fuch  cafe  a 
iemife  for  icoo  years  is  not  gobd,  or  a  grant  to  a  fervant  of 
lool.  per  ann.  j  but  a  grant  of  lol.  per  annum  is  good  for  his 
life,  becauie  it  is*  reafonable,  and  not  inconii (lent. with  the  ad- 
vanccment  of  his  blood,  according  to  the  intent  of  the  inden- 
ture. Cro.  E-  34.  Mich.  26  &  27  ElLz.  B.  R.  Mildmay  v. 
8tandi(h. 

3.  Feoffment  to  the  ufe  of  hit  lojl  ivilli  declaration  by  deed  in 
writing  that  the  feoffees  ftiall  lland  feifed  fo  and  fo  is  not  fuffi- 
cicnt.  Mo.  515,  516.  Mich.  37  &  38  Eliz.  cites  Ld.  Audley's 
Cafe. 

4.  Lands  were  devifcd  to  A.  for  life,  remainder  to  B.  for  Raym.  139. 
lifey  remainder  to  C.  in  fee,  idith  power  'to  B.  to  make  his  wife  HaieC*'*  i' 

'  *  ^      cites  It  as 

M  jointure.      Afterwards  B.  covenanted  to  Jiand  feifed  for  the  join-  Dame  Haft- 
iure  of  his  wify  reciting  his  power,     Tho'  this  could  not  make  i*^g*«  Cafe 
a  legal  jointure,  yet  it  was  refolved  to  enure  by  virtue  of  his  ^j^^^^" 
power.     Quando  non   valet  quod  ago  ut  ago,  valeat  quantum   Wms's 
valere  poteft  j  per  Hale  Ch.  J.  Vent.  228.  in  Cafe  of  King  v.   R^p-  »66, 

Melling. cites  Mich.  165 1.  B.  R.  Stapleton's  Cafe.  dted'skin! 

7:. 

So  where  the  conveyance  was  made  by  tenant  for  life  with  fuch  power  by  trap  and  rtleaft\  Holt 
Ch.  J.  ncld  at  an  ailiie  that  it  was  a  good  execution  ot  the  power.  Arg.  10  M  d.  :4.  cites  it  as  the 

Cafe  of  Gicr  nnd  OlTner. The   words  of  the  power  were,  that  he  might  afpoUt  and  ftttle  a 

jointure ;  and  Holt  Ch  j.  held  it  a  good  jointure,  and^he  rather  hccaufc  the  wordyj-z/.V  \%  a  general 
word  as  to  (he  manner  ot  making  the  jointure.  Wms's  Rep.  165,  166.  Arg.  cites  it  as.  in  1706. 
Dyer  v.  Awficer. 

5.  Power  to  charge  lands  viuth  2000I.  a  conveyance  by  leafs  Ha*«  ^a'd. 
and  releafc  to    A.   and   his  heirs  upon  condition  to  be  void  upon      •  uf?^^' 

•/^.  ,  -«  iri/"n.  1     "^'§"1  have 

payment  of  1 60/.  {as  interejl )  at  the  end  of  the  tirit  year,  and  been  better 
160I-  per  ann.,  for  9  years  afterwards,  with  the  2000I    or  of  executed  by 
qooqI.  and  inter ej}  at  the  end  of  any  year  after  the  firft  year,  was  ^X"'////  ^ 
adjudged  no  good  execution  of  the  power,     i   Lev.  150.  Mich,   roioi.  he 
16  Car.  2.  B.  R.  in  Scaccario.  Jenkins  v.  Keymis.  levied  of  the 

profits  ;  or 
by  dtd^rat'twi  of  ufe  till  lonol.  be  rendered  ;  or  by  dtcd charging  tke  land  irlih  payment  of  locrA, 
'    but  doubt^lt  cauuoi  be   good  by    feoffment,  or  leafc  and  reicafc  of  the  ii  heriinnce,  till   2oci;l. 

and  intercft  be  paid,   i  Lev.  151.  Jenkins  v.  Keyni  s rCh.  Cafes  :o;.  Pafcli    2:  Cir.  2.S.  C. 

»*— Cb.  Rep.  275.  S<  C— S.  C.  cited  by  the  Mailer  oi  the  Rohs.  Hill.  17 j  i.  and  that  l.d.  K.' 

Brid^tnan 
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Briileman  held  it  to  be  only  a  common  mortgage,  and  not  ^ding  on  th^  ilTue,  and  fo  the 
was  loft  V  and  his  Honour  inferr'd,  that  hence  it  appears  that  Courtj  of  Equity  are  not  (ret  In  extend* 
ing  powers  f iven  to  tenant  for  life  to  bind  a  renuinder^man.  x  Wms's  Jlcp.  599.  ia  Cafe  of 
Evelyn  v.  Evelyn. 

She  may  6.  Devife  to  his  wife  for  life,  and  power  to  difpofe  of  the 

^^uhn^fx  ^^"^^  '^/"^*  ^f  ^^^  ^^^^^^^^  asfiefball  think  fit.  She  difpofcs  of 
^rtmU\  i^*  »^  thus,  I  difpofe  (reciting  firft  the  claufe in  the  will)  die  fame 
Crew  (J)  i-  in  manner  following,  i.e.  I  difpofe  it  after  my  deceafe  to  my 
Lat.  139.  jpQ^  p  ^^^  }^j3  heirs  for  ever.  Adjudged  by  3  J.  contra  to 
T;p"fy.  ^      V.iu^iiaii  Ch.  J.  that  P.  took  a  fee.    Mod.  189.  Mich.    26 

Car.  2.  C.  B.  Liefe  v.  Salting ftone.  . 
["470    1       7-  -^^  power  to  charge  lands  Jor  portions  of  younger  children  may 
be  executed  in  party  and  extinB  in  party  and  ftand  good  for  the 
reil.  But  a  purchafor  {Jiall  defend  himfelf  in  fuch  cafe,  tho'  not 
executed  accnrding  to  the  circumdances,  but  with  this  ditfer- 
cncc,  that  V  lie  has  notice  he  purchafeth  at  his  own  peril  \  per 
Finch  K.     Qu.rrc  if  he  meant  notice  of  the  original  conveyance 
only,  or  of  iIil  ill  executed  eftate.  Ch.  Cafes  264.  Mich.  27 
Car.  2.  in  Gale  of  Siuith  v.  Aftiton. 
xkep.  1 7 J.       8.  A  power  of  appointing  a  fee  may  be  executed  at  feveral 
Caf^H!^    ///w^x,  viz.  at  one  time  to  pafs  an  eftate  for  life,  and  the  fee 
5o  wiicrean  at  another,  Vern.  85.  Mich.  1682.  Bovey  v.  Smith. 

cAate  was 

devlfcd  to  A.  for  life,  v^tith  power  to  make  a  jointure  of  100/.  a  year  for  every  1000/.  vtktcb  any 
^fejbould  bring  as  a  marriage  port  to^tf  and  fo  for  more  JSff.  hut  ud  to  exaed.  A,  married  M.  wiiJi 
vtrhom  he  received  >!orol.  and  fettled  8oel.  a  year;  and  afterwrards  he  received  i^ool.  more,  and 
^de  a  further  fettlement  of  150  1.  a  year.  2  Wmt's  Rep.  648.  Mich.  1731.  Hole  ▼.  Holt. 

9.  A.  having  4  children^  viz.  2  fons  and  2  daughters,  fettles 
his  eftate  on  truftees,  to  fthe  ufe  of  himfelf  for  life,  re- 
mainder to  his  wife  for  life,  and  after  their  deceafe  to  the  ufe 
and  ufes  of  ftich  child  and  children y  and  in  ftich  fhares  and propor-* 
tions  as  kejuould  appoint  by  any  writing  to  be  by  Yiimfigned  in  the 
prefenceof  2  witnejes,  and  in  default  of  fuch  appointment  to 
his  eldeil  fon  in  tail.  He  by  his  will,  by  him  figned,  and  atteft- 
cd  by  feveral  witnefFes,  devifes  a  rent-charge  out  of  thofe  lands  to 
his  youngeft  fcui  for  life,  and  to  the  firft  and  other  fons  of  hit 
body  fucceflively  in  tail ;  and  further  wills,  that  in  cafe  his  faid 
fon  die  wi^out  ilTue  male,  fo  as  the  eftate  ihould  come  to 
his  eldeft  fon,  then  he  to  pay  500I.  a-piece  to  his  daughters.  The 
fon  dies  without  iffue,  the  bill  was  brought  by  the  daughters 
to  have  th^r  500L  a-piece  according  to  the  will.  The  defend* 
ant,  who  was  the  eldeft  fon,  by  way  of  plea  fet  forth  the  deed 
of  fettlement  and  power,  prout,  and  inOfted  that  the  power 
was  not  well  purfued  nor  executed  by  the  will,  (to  wit)  that 
the  tcftator  might  have  diftributed  the  land  amongft  his 
younger  children  in  what  proportions  he  thought  fit,  but  had 
not  power  to  grant  or  devife  a  rent-charge,  or  fums.of  money, 
as  he  had  taken  upon  him  by  his  will  to  do.  But  the  Qourt 
difallowed  the  plea,  and  ordered  the  defendant  to  ai#ver  the 
.  bill.     2  Vprn.  80.  Trin.  1688.  Thwaytes  v.  Dye. 

10.  DcvUV 


t 

10.  Dcvlfc  to  the  wife  for  life^  and  then  to  he  at  her  difpofal  to  >  Salk.  239, 
fome  one  of  his  the  tejlatof^s  children.  He  left  a  fon  and  a  daugh-  ^nnaefi'V 
ter }  the  wife  married  again,  and  fhe  [and  her  hufband]  bylcafe^  s.  C.  ftated 
releafe  and  fine^  covenanted  to  Jlandfetfed  to  the  ufe  of  herfelffor  «» »"  the  ad. 
/^,  without  impeachfnent  ofivafly  remainder  to  the  daughter  in  tail^  ^"**°;'"""" 
[remainder  to  the  Jon  and  bis  heirs'].  The  power  was  held  to  lie  well  Rep.  145, 
executed.  And  the  words  (without  impeachment  of  waft)  is  void  ^  .<  7  ^ 
^n^furplufagey  becaufe  it  exceeds  the  power.  10  Mod.  31.  71.  g*^'^"  ^^^\ 
Trin.  and  Mich.  10  Ann.  B.  R.  Thomlinfon  v.  Dighton.  aainSaik.; 

only  Salk/ 
feemi  to  be  mifprioted  in  the  word  (her)  for  (his)  children;  and  the  conveyance  by  leafe  and 
releafe  was  held  to  be  an  elfe^ual,  though  ah  improper  execution  of  the  power,  and  fo  a  judgment 
in  C.  B.  was  affirmed. 

11.  A.  had  a  power  to  raife  7000/-  for  younger  children  by  [Bwt  quaere 
eked  or  will  executed  in  the  prefence  of  3  *witnejfes ;  afterwards,  by  \  ****'"* 
will  executed  in  the  prefence  of  two  witneffes,  he  charged  the  pre^  not  prefen^, 
miffes  with  8ooo/.  for  his  younger  children,  and  it  was  decreed  though  he 
good  for  the  7000I.  G.  Equ.  R.  168.  cites  13  June   1714.  JJribT^^a' 
Parker  v.  Parker.  wCnefs^!  for 

I  think 

I  remember  fuch  circumftance    mentioned  fomewhere.] M.   a  feme  before  marriage,  with 

confentof  her  after  baron,  conveyed  her  eftate  to  trullees  to  fuch  ufes,  and  for  fucb  tJiattM  at 
Jhtjhould  by  dttd  or  ^uHl,  or  by  any  suritlng  In  nature  of  a  hvUI  appoint^  Ld.  C.  Macclc&field 
much  doubted  if  a  will  not  duly  executed  purfu^nt  to  the  ftatute  of  frauds,  but  by  two  wirnelTea 
only,  would  be  a  good  appointment ;  becaufe  in  fuch  cafe  being  by  v/ill,  //  tnufi  be  intended  luch  m 
VjtU  as  is  proper  ffir  the  difpojithn  of  land,  and  confequeatly  (hould  be  fubfcribeJ  by  ^  q  . 
three  witnrlfes,  in  prefence  of  tcftatrix;  for  this  is  within  all  the  inconveniences  iiw  L  4^^  J 
tended  to  be  prevented  by  (he  datule  of  frauds,  and  the  other  words  (in  the  naiuriof  a  will}  meaa 
the  fame  as  a  will.  Wms's  Rep.  740.  Mich.  1721.  Ix)ngford  v.  Eyre. 

12.  A.  tenant  for  life,  remainder  in  tail  to  B.  eldeft  fon  of  A.  *(A.  17). 
join'd  in  a  fettlement  on  B.'s  marriage  [  *  without  fufFering  any 
common  recovery.     See  Barn.  Chan.  Rep.  iio.]j  by  which 

part  ofthf  lands  were  to  be  to  the  ufe  of  A,  for  lifcy  and  the  other 
part  to  B*  remainder  in  the  whole  to  the  frf  and  every  other  fon  of 
B.  in  tail.     Provided  always y  that  if  AL  the  wfe  of  A.  fhouhi 
diCf  and  A.  marry  any  other  wife^  then,  and  fo  often,  A,  may 
fettle  fo  truck  of  the  f aid  premiffes  a'sfljall  he  of  the  yearly  value  of 
600/.  for  a  jointure  and  provif on  of  fuck  wife  during  her  natural 
life.  M.   died.  A.  intermarried  with  J.   and  previous  to   the 
marriage,  in  confidcration  thereof,  andofaoool.  portion,  con^ 
veyed  to  trtiflees  and  their  heirs  all  the  lands  in  tke  firjl  deed^  to  hold 
during  tke  life  of  J,  upon  truji^  out  of  the  rents  and  prof ts  to  raife 
I  go/,  a  year  for  tkefeparate  ufe  of  J,  during  tke  covert  urcy  and  after 
A*s  deceafe  to  raife  'i^OoL  a^e'arfor  J.  during  her  life  for  a  jointure,   t  (A«  i4). 
And  f  upon  this  furtker  tritlly  to  permit  the  owner  of  tke  premiffes  to 
receive  the  refdue  of  the  profits.    After  tlie  marriage  A,  made  a  third 
deed  of  the  fame  premljfeSy  and  to  the  fame  truflccs  in  like  manner 
during  the  life  of  J-  tofecureher  another  annuity  of  300/.  a-year. 
Afterwards  A.  made  a  fourth  deed  reciting  the  three  former  deeds  ^ 
whereby  the  premiffes  were  limited  in  trufl  to  raife  100/.  a  year 
for  the  feparate  ufe  of  jf,  durinf^  the  coverture,  and  an  annuity  of 
600I,  a  year  after  A's  deceafe  for  her  life,  by  way  <f  Jointure  ^  and 

declared^ 


(fitcs  2  Salk.  53 8.  Killmunry  v.  Dr.  Gcry.— — But  2  Salk.  538 
has  no  ftatc  or  the  Cafe,  and  reports  it,  Pafch*  12  Anns. 
%  Vero.  5.  A,  iy  ivUi  gives  his  perfonal  eftate  to  fucb  ufes  as  his  1 

713-  S  ^'  Jball  £reB  with  confent  of  his  trujlees\  a  difpofition  by  his  \ 
Hutt^v.*  fe  n^t  good.  Chan.  Prec.  452.  Mich.  1716.  Sympfon 
Simpfon.      Hornfby. 


(A. 14) 

Portion?'(i}     (A.  16)  Sufpended^  dttcrmiwtd  or  exUnguj/bed. 
pi.  13. 


I  Rep 
ciiet 


►.  T T  I.  I .  /collateral  powers  are  not  deflroyed  hj feoffment  &c.  as  poWcr 

15  H.       ^  for  executors  or  truftees  to  fell  to  J.  S.  and  they  enfeoff 

7"  *•  J.  D.  yet  they  may  fell  to  J.  S-  2  Lev.  60.  Arg.  cites  15  H.  7. 

2.  A  deed  not  purfuant  to  the  power  of  revocation  is  of  no 

force  to  miike  an  interruption  of  the  power  of  revocation.  Chan. 

R.  1*4.  13  Car.  li  Robfart  v.  Turton. 

tcr.  105.        3.  Power  to  charge  lands  with  2000 1.  is  not  deftroved  by 

^*  ^*  a  mortgage  by  leafe  and  releafe^  but  otherwifc  had  it  been  by  fine 

0r  feoffment.     Ch.   Cafes   105.  Pafch-  20  Car.  2.  Jenkins  r. 

Kemis. 
2  ler.  61.        4.  A.  is  tenant  in  tail  with  power  to  mate  jointure ;  he  Juffiri 
*•  C.  ^  recovery.     This  is  an  extinguifhment  of  the  power.     Vent. 

226.  Mich.  24  Car.  2.  B.  R.  King  v.  Melling. 
And  there         ^.  A.hy  fettlement  ivas  tenant  for  99  years  if  he  fo  long  Uve^ 
^Jsp^n-*  remainder  to  truftees  during  the  life  of  A.  remainder  over. 


OQC 


annexed  with  z  power  to  charge  the  lands  with  mo^ey.  A.  and  the  truftees 
tt,ibeefiate^  and  the  remain der~man  in  tail^  all  join  in  a  common  recovery^  and 
16  malSc**^''  declare  new  njes  thereof y  viz.  to  the  ufe  of  A.  for  life^  remainder 
kafes  &c.  ovgr,  Ld.  C  Macclcsficld  heldj  that  this  joining  of  A.  with- 
wbichisdc-  q^  referving  a  power  to  charge  the  premifles  with  the  faid 
ftroycd  ^y^  money,  has  deftroyed  that  power  which  A.  had,  and  otherwife 
fh€  e^tc;    he  might  defeat  his  own  grant.     Hill.  1721.  Wms's  Rep.  777. 

aaoiher         Savil  V.  Blacket. 

which  may 

\t  termed  collateral  to  the  ejiate,  as  thit  power  of  charging  it  with  money  |  and  this  laft  A.  would 

have,  the*  he  had  furvivd  the  term  of  99  jeurs  ^  tor  rtiU   he   might  hive  charged  the  prcmifle* 

therewith,  and  fo  might  he  have  done,  iho'  he  had  uj/igned  over  the  term  j  per  Ld.  C.  Macclc»- 

field.     Ibid.  77S. 

6.  If  a  power  referved  over  a  legal  eftate  is  executed  defeilively 

at  fir  ft,  fuch  power  may  be  executed  over  again  j  and  the  laft 

execution  ftiall   ftand,  the  firft  being  a  mere  nullity.     Per  Ld. 

Chancelior.  Barn.  Chan.  Rep.   ui.  Pafch.   1740,  in  Cafe  of 

Harvey  V.  Harvey. 

Ibid.  III.         7-   A  had  poiuer  to  fettle  fo  much  as  fbould  be  of  the  yearly 

^y*J^"  ***  value  of  600  /.  a  year  |  out  of  an  eflate  of  ()00  L  a  year^  the  other 

wa*sdeciartd  300  1.  a  year  having  been  fettled  before  by  the  fame  deed  on 

by  A.  that  B.  his  fon).     A.  upon  his  marriage  with  M.  charged  the  eftate 

'^^jT'^'d  ^*'^  lool.  a  year  payable  to  M.  during  the  coverture,,  and 

/orXf-t^/r!  afterwards  to  raife   300  /.  a  jenr  for  her  jointure :  and  on  this 

VMS  to  be  l/i  furikcr  trujl  to  permit  the  owner  0/  the  premijps  to  receive  the  re» 

JUuim 


JiJae.    tt  was  uTgc<!,  that  this  was  allotting  the  profits  over  to  retompenei 
another  pur];>ofe)  and  that  A.  cannot  undo  what  was  done  by  ^^^re^lidlm 
that  chufe*     But  Ld.  Chancellor  contra,  and  that  thofc  words  full  bar  of 
arc  no  more  than  what  law  and  equity  would  have  faid  with-  bctdo^utr^ 
out  them  i  that  it  is  not  faid  that  B.  was  to  have  any  particular  *^/„cetJ 
benefit  from  this,  and  he  was  to  have  no  more  benefit  thence  was  infer'd 
than  any  other  remainder- man.    Barn.  Chan.  Rep.  112.  Pafch.  <h^t  i^^^ 
1 740.  Harvey  v.  Harvey.  T:1^.a 

J  by  A.  in 

lavottr  of  B.  that  he  would  not  make  any  other  fcttlement  of  this  eilate  in  favour  of  nU  wife  x 
»ut  Ld.  Chancellor  r^iid*  that  ihofe  words  are  only  the  common  form  inferted  in  marr.age  fettle* 
nents,  and  therefore  from  thofc  words  there  cannot  be  drawn  any  inference  of  thit  fort. -^l bid. 
%ii.  He  faidy  that  an  obje£tloii  had  likewjfe  been  drawn  to  the  fame  .purpofe  f  48 1  3 
from  the  whole  eftatt  of  900I.  a  year  over  which  the  power  could  be  exerctfed*  being  L  *t  J  J 
Vefted  in  trufteet,  but  that  no  inference  of  this  kind  could  be  drawn  frOm  that  neither. 

* 

(A.  1 7)  DefeSiive  Execution^  Supplied  in  Equity.    ^\[^[^^ 

i.  A  Jointure  was  decreed  Where  the  power  was  not  purfu'd  ;  As  where  it 
-^*-  jtt  part  only  of  the  jointure  depended  on  tht  queftion.  Chan.  ^^'^,^^^ 
Cafes  264.  in  Cafe  of  Smith  v.  Ashton,  cites  17  June  8  Car.  cited,  roth. 
*  Counteis  of  Oxford's  Cafe.  a»9-  circi 

Trin.  8 
tCar.  Couiitefs  of  Oxford  ▼.  Sunhope.  ^A  pow«r  miftaktn  was  made  good  to  the  UJie.    To«h« 

220.  cites  20  Jane  16  Jac.  Orrel  v.  Leeke. 

*  S.  C.  cited  by  Ld.  Chancellor,  who  faid,  he  had  indeed  dire^d  that  decree  to  be  fearched 
fotf  bat  it  could  not  be  found.    Barn.  Chan.  Rep.  1 1 3.  in  Cafe  of  Harrey  v.  Harvey. 

2.  A  defeftive  execution  of  a  power  raifed  by  a  voluntary  Prwl/fonor 
conveyance  is  without  help  in  equity*  Chan.  Cafes  i6o»  Pafch.  IH^^'^ 
22  Car.  2.  Wilmer  v*  Kendrick.  regaidedia 

voluntary 
teonveyinces  for  the  benefit  of  younger  children  ftc.  but  rtever  In  conveyances  founded  on  a  va/naSU 
^onfidfr4UioM,     Arg.  10  Mod.  4S7.  Paich.  8  Geo.  in  Cafe  of  Coventry  v.  Coventry. 

3.  A.  by  tnirriage  fettlement  rcferves  z  power  by  any  writing  •  S*  C. 

under  his  hand  andfeal  to  charge  lands  for  payment  of  500  L  for  J,!?"Michf 

daughters  portions.    He  prepared  notes  in  writing,  which  he  ay  Car.  a.' 

declared  ihould  be  the  cffeft  of  his  laft  will,  and  fent  them  to  ""d  ^ay^  . 

voHnfel  to  draw  Up  his  laft  virill  in  form  by  ;  but  before  the  blanks  ihJit'thia 

left  by  the  council  in  his  draught  were  filled  up,  and  before  power  mtM^ 

any  execution  of  it  by  A.  he  died.     Decreed,  for  the  daughters,  wasavoiun- 

tho'  it  was  neither  a  deed,  nor  any  truftees  named  nor  exe-  ^fi^erltu 

cuted.    Fin.  R.  273.  •Smith  v.  Afliton.— -i>.  C.  cited  per  on  wa«  na- 

Ld.  Rawlinfon.  a  Vern.  164.  turai  affec- 

tion, and  m 
the  execution  of  this  power  the  circumftance  of  a  feal  wm  watrtittg }  yet  this  defeA  was  dided ;  tor 
glrcum/fanci's  are  but  cattiioMs  to  prevent  impofitUnt^  the  fubftanlial  part  is  to  do  the  thing,  and 
therefore  when  it  is  clear  and  indubitabJe  tliat  the  thing  was  deiigned  to  be  done,  the  negUA  of 
circumilances  fiiall  not  avoid  the  a^  in  equity;  and  the  rathrr  becaufe  fuch  powers  are  not  lik« 
*}nditions  (Iridly  to  be  expounded,  but  favqurably  10  be  cooftrued  fdr  tne  benetit  ot  children  devi* 
fees;  and  yet  a  purchafor  might  defead  himfelf  againft  fuch  a  power  not  well  executed,  efpecial'^ 
if  he  had  no  notice  of  it  at  the' time  of  the  purchafe  made. 

But  this  was  aftir  an  iiTue  at  Uw,  whether  fuch  notes  in  i^ting  trere  part  of  the  laft  will  oC 
Alhton,  and  being  found  by  the  venii£t  to  be  his  will,  and  io  favour  of  younger  chiMren  thus  pro* 
vided  for,  the  Court  decreed  the  power  well  executed.     Ibid.  265. 

S.C»Ct:cil  Arg.  10  Mod.  467,  47af  477>  47S. — S.  P.  a  Vera.  104.  Trin.  i6-;o.  in  Cafe  of  Brad« 
ley  V.  Brail cy.—-»S.  P.  1  Chan.Rep.  71.  in  Cafe  of  a  Purchafoi^  24  Car.  2.  Thorn  v.  Newman. 

Circumt^inces  in  fuCh  cafes  are  only  put  into  fuch  pow.rsy  to  the  end  that  no  fraud  or  falfhood 

▼ot.XVI.  Q^^  fliouldi 


m 


4^3  f^otDei9. 

ihoaU  U  iflip6<e^.    i  Chin.  Ca^  jo.  IFafcii.  $s  Gcr;  4.  ia  Cafe  of  tf^»T.  Ale.  i^^    ^  Cltiii 
Earl  oi  Oiford't  tAfe. 

4.  Bill  to  fup^ly  a  defeC^iVe  execution  of  a  power  to  mak^ 
leafes  &c.     Defendant //fdufr//  a  judgment  oh  a  fpecial  verdiB  2t 
law,  that  the  leafes  were  void,  and  that'  the  Court  of  C  B« 
after  feveral  arguments  at  the  bar  thereupon  delivered  thet^ 
opinion  accordingly.    The  plea  was  allow  d  and  the  bill  dif> 
mifsM  with  5I.  cofts.  Fin,  [R.  275.  Hill.  29  Car.  2.  Temple  r. 
Badtiriglafs. 
^.  C.  cited      ^.  A.  was  made  tenant  for  Ijfi  hf  maihriage  fettlcment  of 
M^  47fa  ^^^^^  manors  and  IHnds  in  treund,  witi  power  to  make  ajcin^ 
Pafch.  8      ture  Hot  exceeding  1660L  a  year.     Purfuant  thtreunto  zjettlement 
Ceo.  T.  in    ^uas  tnade,  and  a  pafticular  of  lands  mentioned  and  let  out  for 
Cafe^^'of  **     ^^^  jointure,  and  which  in  the  particular  given  him  were  com^ 
I^ady  Co-     pitted  at  looo/.  a  year,  hut  in  truth  fell  fbort,  and  were  not  ahove 
tcniry  ?.Ld  600/.  a  jtaf.    ft  was  infifled  for  the  defendant,  that  he  cbimed 
CoYcntry.     u^dcr  the  marriage  fettlement  as  a  purcbafor,  and  that  A.  had 
£  484   ]  only  a  power  to  have  charged  with  a  loooL  a  yeaf ;  and  if  he 
had  not  done  it  at  all,  but  had  died  without  executing  this 
poller,  a  Court  of  Equity  could  not  have  done  it  for  him,  and 
fo  have  raifed  a  Jointure  of  1000 1.  a  year  upon  the  eftate,  tho' 
it  had  been  reaK>nable  and  juft  for  him  to  have  done  it  in  his 
lifc-titne.     But  the  Court  decreed  the  jointure  to  be  made  up 
looo  1.  a  year  againft  the  iflue  in  tail,  who  was  not  privy  to  the 
marriage  treaty,  nor  guilty  of  any  fraud.     2  Vem.  379-  Trin. 
1700.  Lady  Clifibrd  V.  £.  of  Burlington. 
AVr.  Cqu.        6.  A.  feifed  of  an  eftate  in  T.  and  D.  fettled  it  to  the  ufe 
Cafc$«a.     Qf  ^/j.  i^ff  ]j  fof.  lifp    remainder  over^  with  power  to  B,  to  limit 
pi.  9.  Hill.  •'..•'»••'  f  ^         •  •  f^      r  T  r. 

1701.  S.  C.  any  part  not  exceeding  100 1*  a  yearjor  a  jointure  tor  any  wite  he 

but  differing  (hould  marry.  The  lands  in  j&.  being  180  A  a  year,  and  charged 
frthc^^ic  ^''*  tool,  a  year  to  A:s  widow  for  lifcy  B.  limited  the  loot,  out 
of  it,  yet  de.  of  the  fame  eflate  (which  being  charged  with  100 1.  a  year  before 
creedashere  was  not  of  value  fufBcient}^  and  covenanted  in  the  deed,  that  if 
faLTiM  A»a  '^'  ^^"^  ^Wrf  he  defeBive^  it  fbould  he  made  up  out  of  the  other 
bein;  aveifc  ejlote.  B.  being  dead,  his  widow  brought  a  biU  to  have  it  fup- 
(as  there      ply'J  ©ut  of  the  cftatc  in  Y*    And  it  was  decreed  accordingly^ 

S*mi*fonl  ^^^'  ^'  ^^'  ^"^7  ^^"^'^^  f^'  ^^f^-    ^  Frccm.  Rep.  256.  pL  323. 
marryiog     Trin.  1702.  ^othergill  V.  FothergilL 

her,  and 

having  no  intention  His  fon  (hould  provide  for  her,  and  notwithftanding  her  negled  in  ootreqaeftn^ 
during  the  corerture  to  make  the  defedk  good ;  for  the  laches  of  a  feme  cannot  be  imputed  to  her. 

•  Chan.  <7.  A.  having  power  to  charge  lands  for  younger  children  by  a 

S  *  p'  "in^  writing  under  his  hand,  attefted  by  three  witn^esy  with  7000/4 
Cafe  of  did  (in  *  fear  of  fudden  death,  and  being  abfetlt  from  home. 
Smith  n  and  fo  not  being  able  to  have  a  fight  of  the  deed  where  this 
slf^whcrT  a  P^wer  was  contained)  by  a  paper  attefted  by  two  witnejfes,  charge 
feme  corert  ms  eftate  With  8000/.  iuftead  of  7000/.  for  nis  children,  and  this 
uaa  impow-  dcfcft  was  fupplyM.  See  G.  Equ.  R.  168.  Pafch.  8  Geo.  &  10 
daw  nttthy  ^^^^-  4^7-  ^^^^  ^"  "  cited  as  the  Cafe  of  Parker  v.  Parker. 

•ny^  wrJtinf  or  laft  will  attefted  by  thfee  witnefles«  and  (he  while  a  feme  covert  appointed  the  pn* 
by  wUl  W  her  daoghier }  and  a£(tr  her  huibaod  djiog,  flw|  oa  msnriage  of  a  fecteid  h^nd# 


#7  ^eed  atteftf  j  hf  two  witneflbf*  agreed  and  corenantid  to  iurrend^  tht  jiremiflb  (being  copyhold). 


8.  A  power  was  givei)  to  b^bron,  tetiant  fot  life)  /«  tnah  4 
Jointure  on  his  wife  hy  deed  under  bis  hand  and  feaL  He 
having  a  wife^  for  whom  he  had  made  no  provifion^  by  his  laft 
^ill  under  iis  hand  and/eal,  devi/ed.  pari  of  the  lands  within  his 
power  te.his  H}oijfe  fir  her  life.  The  Matter  of  the  Roils  held 
this  a  good  proviiion^  and  decreed  the  truttees  who  had  the 
legal  eftate  to  eonvey  to  her  an  ettate  for  life.  Mich.  1728^ 
2  Wms's.Rcp:  489.  Toilet  v.  Toilet. 

9.  A  power  was  referved  for  thehuiband  at  any  time  during 
the  joinft  lives  of  him  and  M.  his  wife,  by  his  laft  wil/,  or  any 
nvriting  purporting  to  be  his  lajl  ivill  under  his  hand  and  leal  aU 
teSed  by  threemor'mdre  credible  witneJfeSi  to  charge  the  premises  vnth 
any  fam  or  fums  not  exceeding  2000 1;  to  be  paid  to  nich  per-* 
fons  and  in  fuch  proportions  as  he  fhould  think  fiti  The  hu& 
band  by  his  laft  ivill  attejtedby  three  witneffes^  but  not  feaM,  re-* 
citin?  his  power,  difpo^ed  of  the  2000I.     Nor  did  the  teftator 

Jlgn  the  win  ifi  fie  ptefence  of  three  wtneJfeSf  but  only  acknowledged 
it  was^his  hand^  and  declared  it  to  be  his  ^iU^  and  the  three  wit* 
ftejfes  fubfcribed  their  names  in  tejlatot^s  prefence.  Ld.  C.  King 
faid,  that  tho'  himfelf  inclined  to  think  the  will  good  in  refpeS 
1t)f  the  acknowledgment  and  fubfcription,  yet  that  point  fhould 
be  refevved  to  the  defendant ;  and  alfo  that  he  took  the  will  to 
be  gbod,  and  fo  a  good  charge.  But  upon  a  reference  to  the 
Judges  of  B.  they  determined  upon  argument,  as  to  the  firft  ^  - 
pointy  that  the  will  was  void  as  a  charge  for  want  of  being  L  4^5  i 
fealed;    Hill.  1728.  2  Wms*s  Rep.  506.  E)ormer  v;Thurland. 

io;  In  aiding  defective  executions  of  deeds  in  fivour  of  a 
kuife  or  children  ii  never  was  required  that  they  be  founded  on  a 
valuable  coti/ideration  in  the  JlriEl  fenfe  of  the  wordy  but  the  deed's 
jbeing  in  order  to  make  a  provifion  for  a  wife  or  children  has 
hdtn  thought  fufficient  \  and  as  this  was  the  general  dodtnne^ 
fo,  was  it  not  for  the  prior  deeds  that  have  been  in  the  prefent 
cafe  [which  fee  at  (A.  14)  to  avoid  the  repetition  of  the  ftate 
'  of  it  here],  it  is  otie  of  the  ftrongeft  that  can  come  before  this 
CouTt  fot  relief  J  becaufe  for  want  of  a  common  recovery  to  dock 
the  entail  under  the  original  fettlement  in  1679,  the  widow  the 
plaintiff  could  have  no  title  at  law  to  have  the  benefit  of  a 
jointure,  aiid  fo  was  abfolutely  forced  to  come  into  Chancery 
for  relief ;  and  where  that  is  the  cafe,  that  the  whole  ejlate,' 
over  which  the  po^oer  is  exicutedy  is  merely  an  equitable  e/latCy  the 
being  aH  abfolute  volantier  is  no  objeBion  to  the  party's  having  the 
afliuance  of  this  Court  to  fuppfy  the  defe£l  of  a  deed ;  for  its 
being  merely  an  Equitable  ettate  obliges  this  Cotirt  to  make 
a  determination  concerning  it.  And  in  fuch  cafe,  the  being  a 
there  voluntier  is  no  dbje£lion  to  the  having  a  defeftive  execu- 
tion cf  a  power  fupplied,  which  is  exercifed  over  fuch  equitable 
ettate  \  per  Ld.  Chancellor.  Barn.  Ch«  Rep.  no,  1 1 1.  Pafch* 
1740.  upoa  a  re-hearing  of  the  caufe  of  Harvey  v.  Harvey. 

Q  q  2  '  XX-  A. 


4^5  ^oisettf. 

1 X .  A  nvtfe  or  a  ihtjd  who  crnna  into  eqidty  U  have  thi  hintfif  e^M 
tiefeFIive  execution  of  a  power,  of  a  dcfcdivc  provifion  for  thcifa 
need  not  be  a  ivife  or  child  totally  unprovided  fir.  In  Cafes  on  thil 
fubjefl  it  has  been  rightly  faid  by  the  Courts  that  the  hufband 
or  father  arc  the  proper  judges  whether  thfiy  are  ftffficiently  pn>^ 
vided  for  or  not ;  and  the  Court  will  not  examine  whether  the 
provihon  made  was  fuitable  or  not,  but  will  leave  it  to  the 
hufband  or  father  to  judge  whether  they  fhall  be  fuiBcientTf 
provided  for  or  not.  And  was  the  Court  to  ciitef  into  an 
inquiry  of  that  fort,  it  muft  examine  into  fuch  circumftaflcCs 
of  families  not  fit  for  them  to  do.  If  the  father  or  hufband 
has'  faid,  that  they  arc  not  fufficiently  provided  for,  and  has 
Confidered  them  as  fuch,  the  Court  has  confidered  them  in  the 
like  manner  \  but  indeed  it  has  confidered  whedier  totally  utl- 
provided  for,  or  left  in  a  condition  not  fit  for  tlieir  ftate  or 
quality,  and  has  relieved  whete  a  fufficient  provifion  has  not 
been  made,  but  never  by  reafon  of  the  exeefs  of  prvmpw.  Per 
Ld.  Chancellor.  Bam.i  Chan.  Rep.  113.  Pafch.  1740^  Harvey 
V.  Harvey. 

(A.  1 8)     Decreed  to  be  executed  purfuant  to  an 

Agreement. 

AtiMHtfif  i.'T'Enant  for  life  by  will  with  power  to  male  a  jointure 
«afndeV  to  Covenants  to  make  a  jointure  on  A.  his  wife  of  300 1.  per 

bisjir/ mnJ  annum ; '  hcr  fortune  which  he  received  being  3000 1.  'In 
•tb€fjomt  im  about  three  quarters  of  a  year  after  marriage  the  hufband  dies, 
mlin«Ur  to  ^^^  jointure  not  being  made.  Ld.  Chancellor  inclined  flrongly 
B.  for  /i/Cf  for  the  plaintifF  in  regard  of  the  confideration,  and  becaufe  Uic 
remainder /•  tenant  tor  life  by  the  will  had  power  to  have  done  it ;  and  wa« 
t!lr%7iM  cxprefs,  that  if  he  had  de  fado  done  it,  and  failed  in  time  or 
tail,  re-  Other  circumftance  to  have  done  it  well,  the  dtfeB  fhould  havo 
»»ainder  /•  httxi  ftipplf  d  %  for  circumflanccs  in  fuch  cafes  arc  only  put  into 
^'oZe^for  f^^**  powers  to  the  end  that  no  fraud  or  falfhood  (hould  be 
B.  afitr  ibe  impolcd,  and  cited  the  cafe  of  the  Countess  of  Oxford,  fo 
ititbof  A,  decreed  by  the  Ld.  Elfmere,  and  another  Cafe.  2  Chan. 
Tflet'^Jmake  ^afes  30. Pafch.  32  Car.  a.  EUiot  and  Hele  v.  Helc. 

M  jointurg, 

B,  marrlet  Im  tbetlfe  cf  A,  and  before  marriage  corenaots  to  make  a  jointure*  and  to  eiecnte  tfali 

C  ^C<  1  P**^"*'  ^**fn  he  fliouM  come  into  pofleflion.  A,  i//4v  without  iffue  male,  and  B.  Airrifcsv 
4*>0  J  bm  dief  without  making  a  jointuie,  or  executing  this  power.  The  widow  of  B.  brought 
«  hill  againft  C.  to  bav*  a  jcinture  ma«le  ;  becaufe  B.  furviving  A.  he  might  have  executed  thia 
power,  and  had  cwtttamttd  U>  tr>  do;  and  it  was  decreed  accordingly.  G.  Equ.  R.  167.  citei  it  as 
decreed  at  the  Rolls  17C9.  in  Cafe  of  Aliord  v.  Alfoid*— -S.  C.  cited  Arg.  2  Wm*'*  Rep.  23I. 
Pafch.  1724.  in  Cafe  of  Lady  Coventry  v.  Ld.  Coventry. 

Note,  2.  In  a  marriage  fcttlemcnt  was  a  prcvifo  that  the  baron  by 

The  rot-r.  deed  or  will  might  limit  any  of  the  lands'  (ixcept  thofe  in  jointure) 

tofe'wM  '^  /"^^  /^r/^''  ""^^  fir  fuch  ejjates  as  he  /hould  think  fit  for  raftng 

looked  upon  5^o  /.  a^piece  fir  younger  children^  to  be  paid  at  fuch  times  and 

SU"of*l^h"  ^"  ^^^^  manner  as  he  by  deed  or  will  fliould  declare,  and  cove^ 

•P^^intmcnl  «/?/i/^^  to  A  fo  accordingly.     The   baron  tlied  leavin;^   fevcral 

iapiirfuaucc  youngcr  children  of  the  marriage,  but  made  no  apprintm^rt. 


Tho*  fomc  lands  not  fettled  in  jointure  were  limited  to  the  o^*«  p®^* 
baron  for  life,  and  after  to  the  tffue  male  of  bis  otun  hdj  with  ^'   ^ 
remainders  over,  yet  it  was  decreed  that  it  was  a  charge  on  the  167.  PaTck 
land,  and  bound  the  iflue  in  tail,  and  ordered  the  500 1.  to  be  ^  ^^-  >• 
raifed  for  each  of  the  younger  children  immediately.    G.  Equ. 
K.  166.  Pafch.  8  Geo.  i.  cites  Dr.  Sarth  y.  Lady  Blanfrey,  1695. 

3.  A  devifid  land  to  B.  for  life,  with  feveral  remainders  over,  S.  C.  ciie4 
witli  a  power  for  the  ferfon  in  poffejpon  to  limit  any  part  for  a  ^'  \'^ 

jointure  not  exceeding  a  moiety.  B.  whilft  an //7/2i/;/ marncs  M.  229.  in  Cafe 
and  ^vith  his  mother  enters  into  articles  to  fettle  lands  of  lool.  a  of  Lady  Co* 
year  on  M.  the  plaintiff  for  her  jointure,  but  in  the  articles  no  ^«°^-^  ^* 
notice  'was  taken  of  the  power y  and  before  any  fettlement  made  Thirca(e' 
purfuant  to  this  power,  B.  dies.  M.  brought  a  bill  againft  the  was  faid  by 
remainder-man  to  have  tlie  jointure*  made  good,  and  decreed  ^^J^.u^lfc^*!!- 
•^ccordingly.  G.  Equ.  R.  167-  Pafch.  8  Geo.  i.  cites  it  to  have  to  bean  idle 
been  decreed  per  Ld^  Cowper  1708^  iu  Cafe  gf  Hoiinfliead  v.  cafe  and  not 
JJoUnflicad,  '-l^-.-^ 

MarcK  1738.  ia  Cafe  of  CoUoo  v.  Hoiklu, 

4.  A.  tenant  for  life,  with  power  to  male  a  jointure  of  too  l.  ^;^^'\^ 
per    ann,   out  of  certain  landsy   covenants  upon   marriage  jor  g  q^^  5^ 
himfelfand  his  heirs ^  that  he  or  bis  heirs  v^ould  in  purfuance  of  this  C— Max. 
power,  or  othernvife^  fettle  500/.  a  year ^     After  the  marriage  he  *»JJ  ''^"-  ** 
direSls  a  fettlement  to  he  dravm  of  fuch  lands  as  were  com-  ^  c.— ^ 
prifed  witnin  the  power,  hut  dies  before  ii  is  executed^     It  was   Mod.  t». 
qucftioned,  whether  the  remainder-man  (hould  be  bound  by  S.C.Mich, 
this  intended  conveyance,  or  whether  the  wife  Ihould  have  \  q\^^ 
(atisfaftion  made  her  out  of  the.  perfonal  eftate  ?  But  Parker  gucd.  % 

C  being  affifted  by  Judges,  decreed  upon  a  fecond  hearing,  Wm$*i 
that  the  lands  ihould  be  fettled      xo  Med.  463*  Pafch.  8  Geo.  1:^1^^'^ 
Lady  Coventry  v  Ld.  Coventry,  ed  ia  be  fo 

decreed.— 
S.  C.  citf d  per  Cur.  Hill.  173 1 .  Ld  C.  King,  being  afliftcd  by  T.d.  Ch.  J.  Kaymond,  and  the  Maftcr 
qf  the  Roils,  that  though  this  depended  only  on  a  covenant,  yet  the  jointure  being  the  chief  thins 
ki  vie«'t  the  decree  was,  that  the  land  Oould  be  fcitJcdy  and  the  covenant  not  made  good  out  6? 
the  perfonal  ei^ate.  Wms'c  Rep.  597.  in  Cafe  of  Evelyn  v.  E%*elyn. 

S.  C.  cited  by  Ld.  C.  King,  and  faid  it  being  adjudged  upon  folemn  debate  with  afliftance  of 
Judges  is  a  ereai  authority,  and  to  be  obferved  by  him,  and  that  from  thence  it  may  be  inferred,  that 
whitcvcr  is  in  the  power  of  the  perfon  covenanting  to  do,  provided  the  covenant  be  for  a  vuluahh 
f^nJiJciatioHt  equity  ought  to  look  upon  as  dune,  una  fupply  the  \sanc  ot  ctrcumftaiices  againft  ^ 
r^mAijuler-inao.  %  Wmt's  Re^ .  625.  Trin.  173 1.  in  Cafe  of  Cottei  v.  Layer. 


(A.  1 9)    Where  a  bad  Execution  may  operate  as  a 

good  jlppointment. 

1.  npll  AT  Ihalt  not  make  a  good  appointment  which  was  iV/-t 

-*-    tended  to  pafs  an  interef,     Arg.   Hill.    1 65  5.  Hard.  48^ 

<;ites  6  Rep.  Sir  M.  Finch's  Cafe,  and  Co.  Litt.  301.  302^ 

that  a  conveyance  fliall  not  enure  to  a  contrary  end  than  it  was. 

dcfign'd  for. But  held  that  the  grant  of  an  ofEce  by  a  Icafe 

which  was  not  good  amounted  to  a  good  appointment.     Ibid, 
iip.  Joaco  V.  Clerk* 

Q^%1  J  2.  What 


4^7  l^otte«ii. 


*  176.  Sir  Edward  Ctecr't  Care. *  U  fiiould  be  17.  h. hA  SaJwillOM  tf«Mnrt  toaa  a^ 

pointment  hj  ^$  Eli\.  Arg.  Hill.  1655.   Hard.  48.  citet  Hob.     CoLtisoa's  C^fe*  but  £^ 
9h|t  tb^t  is  bj  the  help  of  an  a£l  of  parliament. 

3.  A-  devifes  lands  to  ?.  his  fon  for  life,  and  then  derifes 
fuch  part  of  the /aid  lands  as  his  faid  fon  JbaS  appoint j  tpfuch  wfe^ 
as  thefonfball  marry  for  her  life  for  the  jointure  of  fuch  wf^^  with 
contingent  remainders  to  the  nrft  and  every  other  fon  of  the 
eldeft  fon  in  tail,  remainder  over.  B,  conveys  to  truftees  an4 
their  heirs  part  of  the  faid  lands  to  the  ufe  of  himfelf  for  life, 
then  to  his  intended  wife  for  lifej,  and  after  to  the  ufe  of  the 
heirs  male  of  her  body  5  and  dies,  rer  Eyre  Ch.  J.  This  power  to 
B.  is  not  to  limit  the  {/fatey  but  to  appoint  the  land^  fo  that  he  U 
only  to  afcertain  her  eftate  in  what  part  of  the  land  he  will, 
^nd  her  eftate  is  fettled  by  the  will,  fo  that  this  cannot  take' 
tSkOi  as  a  convepnce,  but  it  may  as  an  appointment  of  the 
]and  which  (he  (hall  have.  And  tho'  \\  had  limited  an  inferior 
interefy  yet  (he  (hould  have  an  eftate  for  her  life.  And  per 
Denton  J.  If  this  were  confidered  as  an  executioii  it  would  not 
be  sood  as  it  exceeds  thepower^  but  it  is  only  an  appointment 
of  me  lands ;  and  her  eftate  takes  efFe£t  by  the  will  and  not  hj 
the  deed.    Fortefcue  J.  doubted)  if  the  fon  had  f>arely  ap^ 

Jointed  the  land  without  limiting  any  eftate,  whether  it  would 
e  good  ?  judgment  for  the  plaintiff.    Gibb. '  xk6.  Mich*  x 
Geo.  2- C.  B,  Petc^rs  V,  Mafliam.  '    •-.. -1 


/ 

\ 


(A.  20)    Powers  in  general.    Confiru^ton  tIiereof| 

and  of  the  Execution  thereof. 

<.  ■    •  ■  • 

for|i*en  1.  /^  Was  feifed  in  fee  j/T  3  acres  of  land  in  cafite  of  equal 
SSSiority!"  *  value,  and  made  a  feoffment  in  fee  of  two  of  them  /* 

fmd  iioes  \n  the  ufe  of  his  %vife  for  life  for  her  jointure^  and  of  the  third  acre 
ma  which  to  the  ufe  of  fuch  perfon  and  perions,  and  of  fuch  eftate  and 
5r./i*<rCy  «ft^5^s  as  he  fbould  icvife  by  his  laft  will  5  and  after  by  his  wiU 
kuthywrtui  dcvifes  the  faid^  third  acre  without  any  notice  taken  of  lus 
mndimfmr.  power  refcfvcd  upon  the  feoffment,    Now  if  they  had  been 

t^t'auiho^  ^'^^^  ^^^^^  of  ^^"d  ^^  focage,  and  he  had  made  fuch  a  feoff, 
rityy  itOiaU  ment,  and  after  devifed  the  third  acre  without  Reference  to  his 
"TritTOi  P^^^*^'  *^  ^'^^  paffed  by  the  will,  bccaufc  then  it  might  either 
to  htvebeen  P**^  ^1  virtue  of  his  intereft  by  the  will,  qr  his  authority  bv  the 
,  by  force  of  feoffment ;  but  being  capite  lands,  which  qould  not  pa(s  but 
*h'n"w*d"'^  by  the  authority,  becayfe  he  had  paffed  two  parts  by  aft  exe- 
thougTin'  cuted  5  this  devife  waji  <;onftrued  to  be  an  execution  of  his 
4oingthcaa  authority,  becaufe  othcrvifc  the  devife  had  been  to  no  purpofe, 
\ittaknn.  12  Mod.  469.  pafch.  13  W.  3.  iu  Cafe  of  Parker  v,  Ketc— 
7.Zr^ry'  cites  6  Rep.  Clerc's  Cafe. 

x%  Mpd.  469.  ia  Cafe  of  Pirker  v,  Kett    .        Bm  where  one  has  an  \nt«r^  and  an  MMti^Ht^ 

•  (oeeUicr^ 
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•  t 

tofethtr,  an4  he  docs  an  lA  fffirp^ljff  U  (hall  bt  conftrued  ia  tclatioa  to  hb  <At^i«%  ^  Q^t  (• 
his  authority,  xx  Mod,  469,  .    . 

I 

I 

*  (B)  Of  Revocation^  what  fliall  be  a  good  Power, 

[l.  TF  a  man  makes  feoffment  to  the  ufi  of  J.  S.  for  llfe^  wth 

divers  remainders  over,  wth  poiver  y^  revocation  of  the  e/iate 

for  iife  only^  and  that  then  another fhall  have  this  efidie^  and  that 

the  remainder  Jballjlandf  it  fecms  this  is  a  good  power.     Dubi* 

tatur.  M.  8  Ja.  B.  between  Thompfon  and  Frefton.] 

[2.  Uzmznjujfersa  recovery ,  and  limits  the  ufes  by  indenture,  ^"«  »«•• 
with  power  of  revocationy  and  to  limit  new  u/es,  and  afttr  by  in-  i,J^^  j^  fu 
denture  he  revokes  and  limits  new  ufes^  with  like  power  of  rcvo-  Exchequer, 
cation  and  to  limit  new  ufes  ;  this  fecond  power  of  revocation  S-  C.  men- 
and  new  limitation  of  ufes  is  good ;  for  all  arifcs  oqt  of  the  [n^^'^'nJurc'^ 
recovery  which  is  the  foundation.     P.  10  Ja.  Scaccario  among  revocation 
the  report^  of  B^  B^cketfs  Cafe  per  Curiam  prster  Snigg.]  and  liniita- 

tion ;  and 
Bromley  and  Althatn  l»aronsheI4i  that  the  declaration  of  the  ufes  made  by  the  indeorure  was  good, 
and  he  having  power  hy  the  firlt  to  declare  new^ufes,  may  declare  them  with  power  of  revocation ;  tor 
it  is  not  merely  a  pi^wer,  but  conjoined  witY)  aq  interell,  and  therefore  may  be  executed  with  a 
power  of  revocarioHf  and  then  wh^n  he  by  the  i\(\t^  indenture  revokes  the  former  ufes,  now  it  is 
as  if  no  ufes  had  k^en  declared,*  ar^  then  he  may  declaie  ufes  at  any  time  after  the  fine,  as  it  appcan 
by  4  Mar.  Oyer  13^.  and  Cok«  lib.  9.  l>ow  nham^4  Cafe,  and  in  this  cafe  they  did  rely  upoi^ 
Diocs'i  Cafe,  Cooke,  lib.  t.  where  it  is  fs^id,  that  UDon  fuch  a  power  he  can  revoke  but  once  for 
that  part,  unlefs  he  had  a  i^cw  power  of  revocation  of  v^fet  newly  to  be  limired,  whereSy  it  is  im- 
plied, ths^t  If  he  had  a  new  power  to  appoint  new[ufes,  b«  may  revoke  them  alfo.  Snig  baron  to  tlie 
contrary,  and  faid,  that  he  had  not  power  to  declare  three  feveral  ufes  by  the  firft  contract^  wni^h 
pught  to  a^thorifc  all  the  declarations  ^pon  tbv  hoe,  and  then  the  revocation  by  the  third  indenture 
is  good,  ^d  the  limitation  void.  And  alfo  he  faid,  th«t  f^ch  an  indenture  to  declare  ufes  upon 
ufes,  wa&  never  mifde,  and  it  wqu14  be  mifchievous  to,  declare  infinite  ufes  upon  ufes.  Tanfi;14 
held,  that  the  ufes  upon  the  fecond  indenture  ftand  unrevoked,  and  the  new  ufes  in  the  thiid  inden. 
|ure  are  void.  The  power  in  the  fecond  indenture  is,  that  he  may  revoke  and  limit  new  ufes,  an4 
that  the  fine  (hall  be  to  thp/e  new  ufes,  and  no  others;  and  then  if  there  be  a  revocation,  and  no 
pundual  Umiution,  he  had  qot  p«rfMed  his  authcv^ity,  for  he  ought  to  revoke  and  limit,  and  hq 
cannot  do  th^  one  without  the  other;  alfo  he  faii^  that  after  fuch  revocation  and  linxitation,  the 
ine  (hall  be  to  fuch  new  ufes  and  no  other,  fo  that  if  there  be  vm  new  ufes  well  limited  in  the 
Ihird  indentuie,  the  former  ufes  (hall  (land  void. 

Ibid.  I  !9.  There  is  a  Nota  [of  the  Reporter^  th^t]  it  feems,that  if  a  man  make  a  feoffment  and 
declare  ufes,  and  referves  a  power  to  revoke  them,  without  faying  more,  he  ^annot  levoke  thein 
and  limit  new  ;  for  the  ufe  of  the  fine  being  once  declared  hy  the  indenture,  no  other  u.e  can  be 
averred  or  declared  which  is  not  warranted  thereby,  for  he  cannot  declare  the  fine  to  be  to  new 
lifes,  when  it  was  once  declared  before,  Cook.  Ub.  x.  76.  That  no  other  ufe  ^^n  be  averred,  thai^ 
fhat  m  the  conveyance,  Cooke  lib.  9,  to,  11.  although  that  the  firll  ufes  are  determined,  as  if 
a  man  declare  the  ufe  of  a  fine  to  be  to  pne  and  his  heirs,  upon  condition  that  h^  (h^U  pay  40 1.  &c. 
pr  until  he  do  fuch  an  ad,  if  the  firll  wfe  be  determined,  the  fine  cannot  be  otherwite  declared  toi 
be  to  new  ufes ;  and  therefore  it  feems,  that  all  the  ufes,  which  (^HX  arife  out  ot  the  tine,  ought 
|o  fpring  from  the  firft  indenture,  which  teftifies  the  certain  intention  of  thf  pirties  in  the  limiting 
^hereof,  and  then  in  the  cafe  above,  the  fecond  indenture  and  the  new  uies  thereby,  are  well 
warranted  by  the  firft  indenture,  and  in  refpe£t  that  this  i«  not  a  naked  power  only  I  conceive  thac 
they  may  be  upon  cox\dition,  or  u^on  a  power  of  revocation  to  determine  them ;  but  «he  power 
to  limit  the  third  ufes  by  a  third  indenture,  after  revocation  of  tkcr  fecond  ufes  in  tlie  fecond 
indenture  ha^  not  any  warrant  from  the  firft  mdanture,  and  without  futh  warrant,  there  can  be 
po  declaration  of  fuch  new  ufes,  which  were  not  declared  or  auihorifed  by  the  firft  indcnturei, 
which  note,  for  it  fcems  to  be  good  law.  S.  C.  cited  Vent.  196,  in  Cafe  of  Sir  S.  Jonea 
f.  Lady  Manpheftcr. 

[3.  If  ufes  are  limited  hj  an  indenture  of  certain  lafid,  and  It  was  found 
tfierc  is  a  power  of  relocations  and  to  limit  new  ufes  in  this  manner,  ^"^{^^^  ^jf^ 
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yetn,  tna  [v/^.]  Ai  //"/itf  /rirf  J.  B.  /ball  make  any  (/laU  in  feejimfh  c^ 
?ay  g«Ld  /^^  ^^A  ^*'«  ^*^  ufejhall  he  ifTc.  Tho'^  it  is  not  limited  to  be 
the  rever.  made  of  the  land  in  the  indenture,  yet  it  (hall  be  intended,  an<| 
fioo  in  fee,  therefore  the  power  good.  Tr.  13  Car-  B.  R.  between  Snaf^ 
thrlcffee  ^^^  Turiortf  adjudged  per  Curiam  upon  a  fpedal  yerdi^« 
attorned;      lutratur. Tr.  II  Car.  Rot.  1137. 

vhereupoo 

it  was  lefolrcd,  that  aitho*  there  be  but  one  iQtire  ellate  in  fee  conveyed,  yet  both  beui§  Ibinid* 

and  that  it  was  with  an  intent  to  make  a  fee  to  pafs,  that  this  was  a  revocation  within  the  provxfo^ 

C«  -I  Cro.  Car.  47a.  S.  C The  grant  of  the  reveriion  is  a  good  revocation,  nocwitfa- 
4^9  J  ftaoding  the  lelfec  for  years  attornad,  and  this  (hall  ^nurc  not  as  an  adual  grant  of 
the  reveidon  at  the  commoo  hw,  but  as  a  declaration  of  a  |iew  ufc  by  virtue  of  the  provifoi  which 
^^(etjiuocsthc  former  ufes.  Jo.  393.  S.  C. 

4.  A.  made  a  voluntary  leafe  for  99  years  in  trujt  for  rmfing 
6000L  for  his  childreny  with  a  power  to  revoke  with  confent  of  his 
ladyy  and  three  more  of  her  friends »  Afterwards  having  occa-> 
fion  for  money,  he  prevailed  with  her  and  the  others  to  conjent 
to  a  revocation  jh  far  as  to  charge  it  with  2000  /.  which  he 
borrowed  of  H.  and  then  to  be  fubjeft  to  the  firft  charge.  She 
died.  This  being  fettled  upon  her  for  a  jointure,  the  jointure 
fettlement  took  notice  of  this  power  and  the  revocation,  and 
the  mortgage  to  H.  but  it  did  not  appear  either  by  the  mortgage 
to  H,  or  by  the  jointure  deed^  whether  tins  revocation  was  total 
or  not,  Ld.  Chancellor  held,  that  this  fettlement  ihould  not 
be  held  fraudulent  within  the  ftatute  of  27  Cliz.  becaufe  it 
was  not  an  abfolute  power  in  A»  but  he  muft  have  the  confent 
of  his  lady  and  the  other  three.  And  it  cannot  be  fuppofed 
that  they  would  confent  but  upon  very  good  grounds,  and 
therefore  not  fraudulent.  But  if  a  man  referves  a  power 
to  revoke,  ivith  confent  of  y,  S,  who  is  his  own  relation^  or  one 
that  may  be  fuppofed  to  be  at  bis  command^  it  v^ill  be  fraudulent 
within  the  fatute.  2  Freem.  Rep.  8.  Mich.  1676.  Ld.  Ban- 
bury's  Cafe, 

5 .  A.  on  his  marriage  with  B.  conveys  land  to  C.  in  trui 
for  himfelf  for  life,  remainder  to  B.  for  life,  remainder  to  the 
heirs  of  their  two  bodies,  remainder  to  A.  in  fee,  provifo  that 
in  default  of  ijfue  of  the  marriage  C,  jhall  eonvey  to  fuch  ufes  as  the 

furvivor  fball  appoint,  A.  devifed  the  land  to  D.  and  dies  witht 
cut  iflue.  Per  1  d.  Wright,  Ld.  Dver's  fcintilla  juris  remains 
in  C.  and  tho*  tlie  proviio  be  un(ki!fully  penn'd,  yet  it  amount^ 
to  a  power  of  revoking  and  limiting  new  ufes.  2  Vcm.  377, 
Trin.  1700.  Bifliop  of  Oxon  v.  Lcighton  &  al. 

6.  10  Ahn.  cop,  22.  f.  I.  enafts.  That  all  eflates  made  to  any 
pi  r fen  in  any  fraudulent  manner y  on  purpoje  to  qualify  him  to  give 
his  vote  at  eleHiom  of  knights  oftheflire  ffubjecl  to  agreements  ta 
defeat  fuch  efiateor  to  reconvey  the  fame)  ^  (hall  be^  againfl  thofe  wAo 
executed  the  fame  ^  free  and  ahfclutcy  and  all fecurities  or  agreements 

for  t^r  retUtrninn  cr  defeating  fuch  eflates ^  or  the  re^conveying  tbere-i 
•f^Jballhtvoid. 
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(C)    What  fhall  be  a  gooJ  Revocation  according 

to  the  Power. 

[i.  TF  A.  covenantfhj  indenture  to  Jland  fe^ed  to  the  ufc  of  ^-^-citeil 
^  him  and  B.  his  wife,  and  of  C.  his  daughter  for  their  s?c.\^ite4 
lives,  and  after  to  the  ufeof  C.  in  tail,  with  remainder  over,  byfonetj. 
with  provifo  that  if  A,  after  certain  debts  paid,  */hai/  be  difpofed  or  ^  '^  ^  ^^ 
(ball  det&mine  to  difannul^  change,  alter,  diminiOi,  or  make  void 


the  ufes  or  ejlates  of  any  of  them,  of  the  premiffes  or  any  part  winch  %x 

thereof,  that  then  it  fhall  be  lawful  to  and  for  ihefaid  Nicholas  at S.C 

all  times  at  his  pie  a  fare,  by  his  writing  tsfr.  to  determine,  difannul  c"®^  *^o*>« 
tffc*  and  alfo  by  the  fame  writing  at  his  will  and  pleafure,  or  any  V^^\^q^^ 
other  writing  whatfaever  figned  &c,  to  limit,  declare,  and  appoint  of  kibbet  v. 
she  ufes  of  the  fame  to  the  perfons  abovefaid,  or  to  any  other  perfons  L««- 


S.   C.  cited 


tjJ'r.  and  after  B.  dies ;  and  after  A.  takes  E.  to  wife,  and  the  ^Kcb/^T. 
debts  being  paid  A^  covenants  to  fiand  feifed  of  the  fame  tene-  Mich.  17 
ment,  to  the  ufe  of  himfelf  and  E,  for  their  lives,  and  after  to  c*'-  *-P-^- 
the  ufe  of  the  right  heirs  of  himfelf.*   Tho'  here  is  not  any  exprefs  wf  ^*  °^ 
Jtgttification  of  his  purpofe,  or  determination  to  determine,  dif-  Carreu  * 
annul  &c.  yet  by  this  laft  covenant  to  Hand  feifed  to  other  ufes 
he  declares  his  purpofe  and  determination  to  determine,  dif-  [  490  3 
annul  &c.  and  bv  this  ipfo  facld  the  firfl:  ufes  ceafe,  and  the 
covenant  in  the  lame  laft  indenture  enures  to  raife  new  ufes  to 
A.  and  E.  his  wife,  and  to  the  heirs  of  A.  Becaufe  non  refert 
an  quis  intentionem  fuam  declaret  verbis  an  rebus  iplis  vel  faBis\  6Rep.33.b, 
for  when  he  limits  new  and  other  ufes,  he  by  this  figniBes  his 
purpofe  to  determine  and  alter  the  ufes  before.  Co.  10.  Scroops s 
Cafe  143.  b.  Refolvedby  the  2  Chief  Juitices  and  Chief  Baron 
in  the  Court  of  Wards^  and  there  fol.  144.  fays,  that  it  was  fo 
yefolved  in  B.  R.  Tr.  2  Ja.  between  Frampton  and  Frampton.] 

[2-  If  2i  feoffment  he  made  to  the  ufe  of  A.  for  life,  with  diverfe  «Ong(Ant) 
remainders  over,  with  a  power  to  A.  to  revoke  the  ufes,  and  to  Mo.  611, 
limit  new  ufes  in  fe^  or  in  tail,  and  after  A.  bargains  and  fells  i^l*  *T7^ 

^•L     t      1      "^  -n      J  1  1      r  r  r  ''    •      *  Provided 

foe  land  to  n,  for  a  month,  and  ajter  grants  the   reverjton  in  ifbejhallbt 
fee  to  C,  and  B.  attorns  to  it ;  this  is  a  good  revocation  and  mindtd  to 
liniitation  of  new  ufes  according  to  the  power  ;  for  the  making  "^'^'^ «"' ''*'- 
of  the  leafe  for'  a  *  month  is  not  any  fufpenfion  of  the  power  ^^g  l^^i© 
as  to  the  fee ;  for  f  he  may  revoke  by  parts,  as  he  may  limit  an  tl»c  intent 
eftate  for  vears,  and  it  is  good  for  the  faid  term,  and  after  ^^/^'^]]^**^ 
limit  it  in  fee  to  another,  but  this  fhall  not  revoke  the  leafe  for  ^J^r^Vofihe 
years  before  made ;  for  then  he  fliall  defeat  it  by  his  own  2O:,  prcmiffc«, 
Alfo  in  this  cafe  //'//  leafe  for  a  month  and  grant  of  the  rever^  a^^ .<>«•«'*« 
Jioii,  being  a  common  alTurance,  fhall  be  taken  as  one  aB.     Tr.  ^c  he  may 
13  Car.  B.R.  adjudged  npon  a  fpecial  verdift,  per  tot.  Curiam,  revoke  for 
between  %  Snape  and  Turton.  Intratur.  Tr.  11  Car.  Rot.  1137.  f ^^^ '^^^"f^p 
And  tlie  Court  vouch'd  Dame  RuJfeVs  Cafe  to  be  according  to  pa'Jt'a"  an! 
this  judgment,  which  was  between  Wood  and  Reynolds,     13 ut  other.  And. 
the  Court  faid,  that  if  he  who  has  fuch  power  to  revoke  and  \l^l\ 
l^^iiitncw  ufes,  makes  a  lenfe  Jor  life^  tkisffj^ends  his  power  as  Lcc's^'cafe 
7  '  to  ' 
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—Mo.  6o4»  fy  the  fee.    And  fo  a  diverfity  between  Icafe  for  years  and  for 
c^^;^^*  life,  or  eftatc  of  franktencmcnt.] 

Mo.  *6i8. 

Bullock  ▼.  Sundcn.  S.  P— {  Jq.  39a,  S.  C— Cro.  C.  472.  S.  C,^— .Mod.  114.  cket  S.  C. — -% 

Wnu's  Rep.  164.  cites  S,  C. 

M^  567.  3,  Power  refenred  by  deed  in  his  life,  or  by  his  laft  will  in, 
ClMtVs'p.  ^'^^ing*  ^®  alter,  rcvqkcj  or  determine  the  ufes  and  limit  nc^ 
RefoWcd.-^  ufes.  He  dewfes  the  land  to  his  tvife  for  life  and  dies,  this 
M^i^f*  enures  as  limitation  of  the  ufe  of  the  ellate  executed  by  tha 
fine.  Mp.  5181  519.  35  fili?.  cites  th^  Cafe  of  Thomas  t^ 
Cfwin. 

4*  Where  a  power  is  to  revoke  on  the  tender  of  money,  a4 
it  place  certain^  in  fuch  cafe,  if  no  notice  qf  the  time  be  givea 
to  the  bargainee,  a  tender  at  the  place,  the  bargainee  not 
being  there,  i$  no  revocation^  Mo.  602,  42  £liz«  in  Canc^ 
in  Burgh's  Cafe, 

5.  Power  to  revoke  after  fuch  a  day  \  conveyance  to  a  pur-r 
chafor  is  a  revocation^  tho'  made  before  the  day,  by  the  8tat« 
7.^  Eliz.  4.  Mo.  618.  Pafch.  42  Eliz.  C.  B.  Bullock  v.  Thorn. 

6*  Conveyance  by  qovemint  to  iiand  fsifed  for  confangmmt^ 
is  not   fucn  a  conveyance  for  valuable   consideration,  as  ta 
vtake  void  a  former  conveyance  containing  power   of  revoca-t 
tion  by  7^  Eliz.  4*  Mp.  ^02«  Trin.  4^  £Uz«  in  C^c  Lady 
Purgh'sC^C* 
Cm.B.  856.       ^.  A.  makes  feoffment  to  four  tp  cer^in  ufes,  with  power 
Mich.^43A  of  revocation  on  tender  of  3  s.  for  ^reafonqblecaufeia  bejbevm 
C,  B.  S.  C.  h  him  and  approved  of  by  them.   One  dies.  ^  A  tender  to  die 
that  it  it    jurvivors]  an^   their  approbation  is  not    fufficient   to  revoke 
*h*  *"  V^'   &c,     For  approbation  was  a  thing  of  confet\t,    which  cannot 
moi^,  and  furvive  i&c  cites  D.  1 89-    But  per  Popham  it  had  be^n  other- 
is  to  be  done  wife  if  A.  had  limited  the  tendeip  only  to  be  mad^  t^  two^ 
S  tt^rl  Not,  38.  ■  Allwaters  v,  Bird. 

and  fo  is  detenniDed  by  death  of  ooe. , 

[  491  ]  8.  A.  fuffer*d  a  r^overy  to  the  ufe  of  himfelf  and  M-  hi% 
s.  P.  per  wife  for  life,  remainder  to  B.  Provided  that  A.  and  his  %mfe  b^ 
Cur.  As  to  their  joint  deed  C5*f .  might  revoke^  alter  tsfc.  and  that  tktncefortH 
ing  a"  inl  ^^^  recovery  Jhpuld  be  to  the  new  ufes.  A.  and  At.  by  deed  declared^ 
tcntion  to  that  it  was  ^heir  intent  to  revoke^  alter,  or  avoid  isV.  all  the  former 
rev-okc,  tho'  ^j  ^o  B.  and  thereupon  without  more  words  limited  new  ufes. 
the  forma-  The  qucftions  were,  i  ft,  If  the  power  being  by  words  copulative 
litics  and  be  purfued»  the  revocs^tion  &c,  being  by  disjun^ive  words  ? 
circumftan-  j.  If  by  faying  it  was  their  inte/ji  to  alter  *  &c.  without  faying 
e?hf"ihe"'  pofitivcly  that  they  did  alter  &c.  be  a  good  revocation  by  ira-i 
power  of  plication  ?  3.  If  by  the  fame  deed  the  old  ufes  may  be  revoked 
revocation,  ^nd  new  ufcs  limited  upon  a  recovery  without  more  ?  After  fc- 
pea"to  bc^  veral  arguments,  it  was  adjudged  a  good  revocation  of  the  old 
fober  foiid  ufes,  and  a  good  limitation  of  new  ufcsu  Mo.  6$X«  682.  pL  936. 
aa,andJone  Hiu.  . .  EUz.  Fitzwilliams's  Cafe- 

aftiir.o  rcYo-  "^ 

caiidi .    2 

Vcrn.  69,  70,  Trin.  1688.  Arundel  v.  PhiUpott. 

9.  A 
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9*  A  p0wer  was  to  rarolce  by  fvntiftg  under  hand  anifial^  and  Arectienwat 
delivered  in  prefence  ef  three  mtnejjesj  and  thenceforth  the  ufu  /«  JJ*]^  "***• 
feafe.    A  revocation  hv  nvill  is  good,  if  all  circumftanc^sf  arc  of  revlxaf 
jpomply*d  with.     Hob,  312.  Kibbet  ▼.  Lcc.  tion  by  win 

in  w«^»:». 


10.  A,  \€y\t%  fine  to  the  ufe  of  himfelf  for  lifi^  and  aftcf 
his  deccafe  to  the  ufe  of  fuch  perfon  and  his  heirs  as  A.  by  his 
iqft  nuillfiiould  appoint^  The  fee  is  in  A.  and  he  may  covenant 
^y  deed  to  ftand  feifeci  to  the  ufe  of  a  fecond  fon  &c*  Ley* 
39.  9  Jac.  Brand's  Cafe. 

11.  Lands  fettled^  with  power  of  revocation  pn  payment  of 
40  s.  Aftevwards  iiher  lands  are  fettled  on  the  fame  trujfees  nvitb 
'tike  power.  Two  feveral  fums  of  40  s.  muft  be  p^id  on  revoca«« 
kion  of  the  ufes  l^ifed  by  both  fines.  9  Rep.  io6.  b,  Mich, 
10  Jac.  in  Lofield's  Cafe. 

1 2.  Power  of  revocation  was  referved  on  tender  of  is,  to  B,  to 
^hom  the  remainder  was  limited ;  JJ,  dies  ;  a  tender  to  the  heir  of 
J5.  tho*  an  infant  2  years  old  is  good*    \fi^*  S5'  ^^*  ^5  J*c» 
Allen's  Cafe. 

13.  A.  feifed  in  fee,  covenanted  to  levy  a  fine  to  the  ufe  of  it  wu 
f>imfolf  in  tail,  remainder  to  fuch  perfonsj  and  for  fuch  tfes  as  he  touched 
thould  limit  by  indenture^  and  lor  Hvani  of  fuch  limitation^  remain-  JlS*\^*'*^ 
der  to  B.  for  life,  remainder  to  B.'s  elded  and  loth  fon  in  tail,  according  to 
remainder  to  C.  and  his  fons  in  like  manner,  remainder  to  the  that  power 
fight  heirs  of  A^  with  a  prtfwfoy  thai  upon  tender  of  $s.  ^c.  he  ^^  J*^^ 
pught  revoke  thofe  ufes  and  limit  others.    A  fine  was  levy'd  ac-  pmirofAod 
cordingly.     Afterwasds,  by  another  indenture  reciting  the  ufes  Maiiurd 
of  die  firft  indenture,  and  the  provifo  in  it,  A.  made  a  new  li^  "^^^  '^g*** 
Piitation  to  the  ufe  of  himfelf  in  tail,  remainder  to  B.  for  life,  judgment 
with  like  remainders  as^  before  to  B.'s  fons,  remainder  to  C.  for  faid  it  might 
life,  with  like  remainders  to  his  fons,  remainder  to  D.  the  plaintiff  ^  ^^j^ 
in  tail  Sic  according  to  his  power  and  the  claufe  in  thefaid  inden^ 

tures ;  and  dy'd  widiout  iflue.  This  is  a  good  execution  of  the 
power,  tho*  5  s.  was  not  tender' d.  For  A.  had  a  double  power  by 
the  firft  indenture  ;  the  one  to  limit  other  ufes  to  fuch  perfons, 
and  for  fuch  eftates  as  he  pleafed ;  the  other  to  revoke  the  ufes 
limited  by  the  firil  indenture,  an^  to  limit  new  ufes.  And 
when  he  limits  new  ufes,  which  cannot  ftand  by  the  power  re- 
ferved by  the  provifo,  for  lack  of  tender,  the  law  will  refer  the 
limitation  to  the  power  he  had  to  limit  other  ufes  &c.  And  2dly, 
becaufe  the  2d  limitation  is  exprefsly  made  according  to  hispower^ 
which  refers  to  that  power  wHich  he  purfued.  Allen.  83. 
Mich.  24  Car.  B.  R.  Udal  v.  Udal. 

14.  Power  to  revoke  by  indenture  fealed  in  pucfence  of  three  Vent.  278. 
witnefles.  He  by  indenture  fealed  in  the  prefence  of  three  wit-  E.  of  Leil 
neiles  coven fnf^  to  levy  a  fine,  ^(i4  levies  itt    The  deed  and  the  ^^^^'* 

fine 


492  l^otoerii: 

c***-  s.  c.  fine  together  make  a  good  revocation.  2  Ler.  I4j|f.  SCdi* 
fu^^xti'  V  Car.  a.  B.  R,  Wigfon  t.  Garret. 

flriS.  cite«  S.  C.  * 

Se«  Jj^e  Sfate  j  j.  If  A.  in  a  voluntary  fcttlement  refcrvcs  a  power  to  revoke 
at  \h),  "With  confent  of  three  or  more,  and  he  afterwards  revokes  nviih 
And  Ld.  cotifent  of  thofe  perfons  as  to  one  third  part,  and  afterwards  a 
Chancellor  conveyance  is  inadey  mentioning  the  revscation^  but  'fvithout  reciting 
held*  in  Ld.  ^'  ^^  ^^^  verba,  this  is  notice  of  a  revocationt  and  the  partiet  at  thnr 
'  Ck AW  ly's peri/  mufi  inquire  into  tie  execution  of  it.  Per  Ld.  Chancellor* 
Cafe,  that    2  Frccm.  Rep.  Mich,  1676.  Ld.  Banbury's  Cafe. 

where  there  *  '  ' 

it  n9ticeofafMWtr  to  Ktvvkft  the  parties  at  their  peril  mull  look  to  the  esequtioo  of  it.  Ibid.  9. 

tenant  fir  i5.  Deed  of  feoffment  to  ufts,  whh  power  of  revoration  «» 
%D^uh  ^^P^^fi  ivords.  A  difpofal  by  will  is  a  revocation,  without  taking 
^Mc^ofre-  notice  of  the  deed  or  the  po.wcr  ia  it^  Raym.  295.  Trin* 
vocation  iy    ni  Car.  2.  Guy"v.  Dormer. 

anjf  inftru- 

nent  in  v/rillkg  atttfied  by  ttvo  w  mwrg  treiible  wltneffesi  by  will  attefbrd.b7  thQ!e  vitnefles  cz« 
piefsly  devif<pd  ail  his  lands  in  D.  to  ].  S.  and  W.  R.  He  had  no  other  lands.ln  D.  Upon  reference 
to  the  Judges  of  C.  B.  they  determined  that  the  will  operated  as  a  revocation.  Uipitgk,tbe.  viU  made 
no  mention  qH  the  power.  %  Wmt's  Rep.  414, 415.  Tria.  17Z7.  Deg  v.  D^«. 

Vera.  182.  17.  A  feoffment  was  made  with  power  of  a.  revocation;.  \ 
\f,%^Il^'  f'^fiq^f'^  mortgage  to  one  of  the  feoffees  is  a  revocation  pro  t;^i)tQ. 
The  condi.  Only,    Vern,  141.  Hill.  i68a.  Thome  v.  Thome. 

tion  of  the 

redemption  was,  chat  on  payment  at  the  day^  the  mort^or  Ihould  have  the  lands  19  his  ianatx^ 

tftate.  aVem. 'I4I*  Thome  y.  Thome. 

Carth.  192.  '  1 8.  A .  fettles  land  to  the  ufe  of  himfelf  for  life,  remainder  /a 
yor^wordT  ^*  ^^^  '*^  ^^^^  males  of  his  bodj^  remainder  in  tail  to  C.  &c.  with 
fufficient  to  power  of  revocation  as  to  B.'s  remainder  only.  A.  reciting  the 
defcribe  an    fettlemcnt  to  be  to  B.  and  his  heirs  males,  omitting  the  word* 

to  *l^  rel'  ^/^^^  ^^y>  ^^^^^  *"<^  limits  new  ufes  to  B,  and  bis  heirs  m^es^ 
Toked,  muft  Dut  the  date  of  the  firft  deed  was  recited  right,  and  fo  are  tho 
of  neceflity  parties.  Refolved  that  this  is  a  good  revocation,  and  a  good 
fa^  imrort  app^intment  of  a  new  eftate  tail,  by  his  direding  the  faid  eibte^ 
in  the  li.  in  the  faid  deed  named,  to  be  to  the  ufe  of  B.  and  his  heirs 
mitation.  males ;  which  faid  eftate  fo  named  was  an  eftate  tail.  3  Ler* 
|!^c.  ^Md    ^'3'  Trin.  i  Jac.  2.  B,  R.  Gilmore  v-  Harris. 

judgment  ai&med  in  B«  R* 

19.  A  devife  of  lands  not  no^u  injettlement  will  not  pafs  lands 
fettled  with  a  power  of  revocation.  2  Vein.  621.  iVlich.  i7oS^ 
Litton  alias  Strode  v.  Falkland. 
S.  C.  Cibb.  .  20.  A.  fcifed  in  fee  fettled  his  eftate  in  1712  by  Icafc  and  re- 
AnVas*t«^  leafe,  to  the  ufes  therein  after  fpecificd ;  wi:h  liberty  ct  hit  ^vili 
tht  Mtff/i'  and  pleafi.re  to  difpofe  of  change y  or  alienate  the  fame  ejiate^  or  any 
meat  ton  ^  Lo.  j  art  thereof  for  anyejlateor  ejlates  HH>hatfoever  as  fjefioulu  think  fty 
ftid  " 'a'^"^  /  «//  to  revite  all  and  every  the  ufes  thereby  limited.  And  dccbrcs 
223)^  that    the  ufes  to  himjelfjor  Ufcy  with  fcvcral  otiier  remainders,  and  ai 

rcmaimitr 


¥Hiiainaet  ib  F.  in  tail.    ^TYit  faid  deed  cftlitains  the  following  '"henever  it 
I^owers.     I.  hpowirfir  A*  by  nnj  deed  or  'wriHngfignedjfeaied  J^^J"^ 
tind  delivered  in  the  prtfence  of  two  i^c*  witness,  to  demiftj  leafe^  in  thought  it' 
hmit  or  appoint  the  faid  premijfes  to  anyperfon  wbatfoever  ^cforfo  ^•»^<*  ^  o^ 
inuch  yearly  rent  as  helbould  think  fit.     And  that  it  (hall  and  may  ^^^/^  ^^^^ 
be  lawful  to  and  for  the  faid  A.  at  any  time  during  his  natural  life  \t  could  be 
«f  his  will  and  pleafure  to  grant ^  fell  or  demife  the  premiffes  or  any  of  "'c  bui  t» 
part  thereof,  or  by  any  deed  £5*f.  or  by  his  Iqfl  will  £5*r.  in  writint[%  ^'^^  ^'^^ 

r        J    ^    t  1    J  t-  J        J  .    ii-/t   J  '     ^i^        r  #-»  *     unlimited 

Jignedyfealedf  dehvered  ana  publijbed  tn  tbeprefence  of  three  or  more  power  oTcr 
'witneffes^  to  revoke^  repeal  and  make  void  all  and  every,  or  any  the  [   493    3 
vfe  and  ufes^  ejfate  and  eflates,  trufls  and  limitations  Isfc.  and  to  de^  ^e  cft-'te  $ 
tlare  £5V.  the  fame,  or  fuch  other  new  ufis  asfhould  feem  moft  meet  ?"^  **  ^•** 
to  htMy  and  thenceforth  the  eflates  before  limited  isfc.  to  ceafe  faV.  was  to  re- 
and  that  the  faid  A.  may  difpofe  of  the  fame  premiffes,  and  every  part  for**  fuch  a 
isfc.  thereof  to  fuch  other  perfon  and  ufes  as  he  fhall  think  ft,  any  ^^^-^'^ 
thing  before  mentioned  to  the  contrary  in  any  ways  notwithftanding.  fa  id  hT 
The  firft  part  of  this  laft  provifo,  viz.  to  grant,  fell  or  demife,  would  not 
appears  inferted  by  interlineation.— —In  17 15  A,  by  leafe  and  *^"^S«  it- 
releafe,  reciting  that  he  was  indebted  ^,%  fpecified  in  a  fchedule  an- 
liexed,  conveyed  his  eflate  to  W.  R.  and  W.  S.  and  their  heirs,  in 
trufi  to  pay  the  faid  debts  by  the  annual  profits  or  mortgage  orfale^ 
and  after  payment  thereof  to  pay  the  overplus,  if  any,  ana  reconvey 
fuch  parts  of  the  premiffes  as  are  unfold  to  the  faid  A.  or  to  fuch  perfon 
isfc,  and  to  fuch  ufe  &f.  ^x  A.  by  any  deed  or  writing  under  his 
hand  andftal,  attefted  by  two  or  more  credible  witneffes,  Jhould  limit 
tsfc.    This  releafe  was  attefted  by  two  witneffes  only. — A.  died 
without  iffue.     Lord  Chancellor,  affifted  by  Lord  (Jh.  B.  Reyr 
nolds  and  the  Mafter  of  the  Rolls,  was  of  opinion  that  A.  in- 
tended to  referve  an  abfolute  power  over  this  eftate,  and  either 
to  revoke  it  by  an  cxprefs  revocation,  or  by  a  conveyance  to  dif- 
ferent ufes,  which  are  the  two  kinds  of  revocation,  as  is  evident 
as  well  from  the  preamble  which  is  interwoven  with  the  con- 
sideration of  the  deed,  as  from  the  provifo ;  and  in  confequence 
of  that  intention,  it  is  rcafonabie  to  fuppofe  he  meant  to  have 
a  power  to  defeat  it  without  caking  any  notice  of  it ;  and  if  no 
power  had  been  refcrved  in  the  body  of  the  deed,  then  would 
the  preamble  have  given  a  general  power,  that  a  conveyance  to 
different  ufes  would  have  been  as  effeftual  a  revocation  as  if  ex- 
prefsly  made;  and  that  he   thought  any  other   conftruftion 
would  be  forc'd  and  unnatural :  that  if  A.  lud  ftopp'd*  with  the 
firft  words,  viz.  (to  granty  fell  or  demifs)  he  had  rcferved  an 
abfolute  power.     Then  came  the  words  (or  by  any  deed  or  writ" 
ifig  fe'f.J  Or  is  plainly  a  disjun£live  introdudtive  of  a  different 
fcntence  and  a  different  power,  as  is  plain  from  the  words  im- 
mertistely  following,  viz.  and  then  the  ufes  [/fates]  fo  revoked  ic^., 
refer  to  the  exprefs  power  of  revocation.     Tbat  if  the  fecond 
pnrt  of  the  claufe,  viz.  or  by  any  deed  or  writing  &c.   had  been 
[prr/ttied  or]  droppM,  and  it  had  been  [or  to  repeal  dec.)  it  is  plain 
they  would  be  diitinfi  powers,  and  aflc'd  why  th^fe  words  Inould 
alter  the  cafe  ?  That  the  circumftance  of  t/rre  witn:/ps  are  only 
applicable  to  the  cxprefs  revocation,  but  neither  goes. to  t!i?  firlt 

power. 


1  •  -  •  •        '     » 

f&i^^  nor  to  tlie  general  power  of  difpofiiig  at  the  en<l  of  &A 
claufe,  vi2.  (And  that  the /aid  A.fiaUandmmf  iif^e  8cc.)  wfaicli 
J8  as  much  a  diftindt  power  al  niay  be,  ana  i$  larger  than  the 
firft ;  for  by  this  he  might  give  his  eftate  tail  by  will :  that  the 
expre(s  power  of  r<\vocation  cotild  not  by  this  eonftrudion  be 
thought  nugatory ;  for  within  the  firft  power  he  could  not  be 
ifc-inftated  in  his  formed  eftate  utrithout  a  conyeyance  and  re- 
conveyance ;  nor  could  he  have  devifed  it :  but  admitting  it  to 
be  fo,  he  thought  that  a  man's  general  intention  is  not  to  be 
fuperfededy  becaufe  a  fubfequent  part  of  the  deed  is  furplufage. 
And  that  the  whole  legal  eftate  p^s'd  to  the  truftees  by  die 
deed  of  1715-  L.'P.  0>hv    390.  400.  i  a  June  1730.    Ktz-i 

ferald  v.  Lord  Fauconberge.-^This  decree  was  ailirm'd  in 
lottfe  of  Lords  27  Feb.  1730. 


•I 


(D)  Povrtr  of  ^tifocaiion /uJpenJeiL 


Ur^  'Sio  *  •  A  Covenanted  to  ftand  feilcd  to  the  ufe  of  himfelf  for  life^' 
levokT  an  ^^  *  ^th  divcts  remainders  over  to  others,  fome  for  life  and 
ttfe  mmAet  fomc  in  tail,  with  the  revcrficn  in' fee  to  himfelf,  with  general 
mv^and  P^^^  df  revocation  of  all  ufes  in  remainder ;  and  srfter  he  mades^ 
C4Q4  ]  Ifofif^  yors  to  a  ftrangcr,  andzhtx,  during  the  term^  he  revfied 
levies /jrr  >V.  The  queftion  was,  whether  he  msly  revoke,  or  whether  he 
fnajuranct  has  fufpeuded  his  power  of  revocation  by  his  leafc  during  the 
^d»ut*ei!  ^^^"^  ^  Qx^t  Ch.  J.  faid,  he  may  revoke  for  all  except  the  term. 
prcft  ufej '  But  the  doubt  here  is  whefe  he  makes  a  leafe  without  any  power 
the  power  refcrved  to  do  fo.  Court  divided^  Mo-  788.  Mich.  2  J«i 
t^^tt    Yelland  V.  Ficlis. 

Don  n  not 

titinguiflk'd 

^  the  fine,  bat  fufpended  for  the.tenn.   Ma  616.  Pafch.  41  Kltz.  C.  B.  BaUcjckv.  Tborne  and 

8cindfD.«»*  A  kale  for  years  fufpends  fU9ad  the  ttrm',  but  after  it  is  good.  Per  Hales,  i  Mod.  1 14. 

2.  If  a  deed  of  revocation  be  made,  and  the  party  had  declarei 
that  it  Jhould  not  take  place  tiil  100 1*  paid ^  there  the  Operation  of 
it  would  be  in  fufpence  till  the  100 1.  paid,-  and  then  it  would  be 
fufEcicnt.  Per  Hale  C!h.  J.  Vent,  280.  cites  Mob.  3 12.  in  Cafe 
of  Kibbet  v.  Lee. 

• 

(E)  Power  of  Revofcation  extinguifhed  or  deters 

mined  by  what  AdU 

I.  TX7HEN  one  has  power  of  revocation,  if  Mtfuffcr  any  thing 
^^    to  he  laiifully  executed  by  force  of  it,  he  cannot  after-* 

wards  make  revocation,     5  Rep.  90.  b.  Trin.  42  Eliz.  in  Hoe'sr 

Cafe.  .  * 

>To.  60?.  2.  A.  mnkes  a  feoffment  of  two  acres  to  ti/eSf  with  power  of 
11  ill.  41  revocation.  IS  ht  nfter'ivards  makes  a  feoffment  of  one  of  the  acres  ^ 
t>iccs's  the  power  to  revoke  as  to  the  odier  is  extinguiihed.-  i  Rep. 
Cask  coa.    |  lo.  b.  Hill.  28  EHz.  B.  R.  Grendon  v.  Albany. 

fra,  ihat 

lioe  or  iVoffmenl  of  parf  of  the  land  i«  an  etttn?ii«fhment  of  the  po%#€r  as  t«  that  pai'toalft  and  the 
vvv^cr  (eauiu  ^%  tc  the  .eliJuc. — i  ifcp,  173.  S/  C.-^<  P<  Hob*  313.  in  Cafe  of  Kibbotr.  Lee.— ^ 

Acd* 


ILnd.  67.    Sir  Richard  tee*s  Cafe.-^tf  it  be  by  Mpf,  B«t  not  ib  of  a  emttiaM  akwtxid  to  the  Iand« 
Mo.  618.  Pafch.  42  Eliz.  Bullock  v.  Thome. 

S»  if  one  makes  a  conveyance  with  power  to  make  lea(eiy  and  with  power  Of  revocation,  if  he 
Makes  a  leafe  [of  part]  he  may  revoke  for  the  refidne.  Per  Coke  Ch.  J,  Mo.  7S8.  Mich.  2  Jac« 
C.  B.  in  Cafe  of  Yelland  v.  Piclis. 

3.  Power  of  rerocation  is  cxtm£l  hyfifffmeni ;  fo  by  \fihe  or  ^«  Enfeoff* 
fileafe.    Arg.  2  Roll.  R.  337.  cites  i  Rep.  Diggs's  Cafe.  ^;^^  •* 

the    deed 
that  A.  may  rtViAe  the  fecffmcnt.    A.  levies  zjine  to  B.  of  the  fame  land^     This  is  an  extiMguifi* 
9fUfit  of  the  provifo  of  revocation.     Per  Roll.  Ch.  J.  Sti.  389.  Mich.  1653.  Bird  v.  Qhriflopher.— ' 
1  Rep.  112.  b.  Albany's  Cafe,  cited  174.  in  Digit's  Cafe. 

He  that  has  only  a  6are  potver  to  revoke  efta'.es,  and  has  no  eftate  himfelf  in  Ae  land,  cannot  hj 
JSne  wfroffmtne  or  reltafe  or  exiingui/h  this  power;  becaufe  it  is  only  an  authority*  and  no  intcrtfft.  Ae 
if  A.  devifes  that  B.  (hall  i'cH  his  land*  tho'  B.  levies  a  fine,  or  makes  a  feoffmenCp  or  releafes  all 
kis  right,  yet  he  may  fell  the  land.    Mo.  605.  Hill.  42  Eliz.  Digges's  Cafe^ 

But  a  power  of  revocation  not  in  efle,  but  in  future  on  a  contingent,  may  be  eztingnifted  by  a/>rff 
wfecffmene  of  the  land,  before  the  contingency  happened.  Mo.  605.  cites  the  Cafe  of  Albany  r. 
Crendon. 1  Rep.  110.  b.  S.  C. 4  Lc.  133. Rayin.  239.  cites  Ingram  v.  Parker. 

f  A.  felfed  in  fee,  makes  a  voluntary  conveyance  of  an  undivided  moiety  of  a  manor  to  the  mfe  of 
himfelf  Jm  Ufct  then  tojirfi^  fecond  &c.  fon  in  tail^  remainder  to  Sir  M.  fV.  in  tail-,  remainder  /o 
bis  o%un  right  heirs  f  with  a  provifo  that  it  Ihall  be  lawful  by  deed  fealed  in  the  prefence  of  2  wit* 
pefTcs,  to  j':rvoJte  thefe  ufes,  «»i/  lo  limit  netu  ones.  After  this  A.  levies  afine^  and  a  VfeeJt  after  tbt 
jfine  levied y  bj  deed  declares^  that  the  intent  of  the  parties  at  the  time  of  levying  the  fine  was,  and  now 
is,  that  tbefSftefballbi  to  the  ufe  of  A,  and  his  heirs^  and  to  no  other  ufe,  intent  or  purpofe  what- 
foever,  and  whether  this  fine  hath  extinguifhed  the  power  of  revocation,  fo  that  the  declaration  o^ 
lifes  comes  too  late,  is  the  queftion.  Adjudged  that  the  power  of  revocation  was  eztind;  but  this 
judgment  In  C.  B.  was  *  reverfed  in  the  Exchequer  Chamber  by  fix  Judges  againft  two.  Skin.  359 
51,  7 1,  187.  Herring  v.  Brown. — *  S.  P.  the  fine  and  deed  being  by  him,  who  being  feifed  in  fee» 
limited  the  edare  with  a  refeivation  of  fuch  power,  tho'  he  only  limited  an  eftate  to  himfelf  for  his 
life.  Carth.  23.  S.  C— S.  C.  cited  Arg.  Wms'sRcp.  168,  169.— 2  Show.  185.  S.  C.  debated.—- 
Adjudged.  Vent.  368,  371.  Fafch.  \hi  %  Jac.  2. — S.  C.  adjudged  Comb.  11. 

4.  If  A.  makes  feoffment  in  fee  to  diverfe  ufes,  with  provifo  ^o-  ^o5- . 
that  J.  S.  may  revoke^  and  then  the  ufes  (hall  ceafe.— J.  S.  can't  ^f  Vo*S-' 
relecfc  this  power;  2nd.  fine  or  feoffment  by  J#  S-  fliall  not  eX'^  judged,  be- 
iingui/b  it  5  for  the  power  is  meerly  coliaUraL     Per  Popham  Ch.  C  495   J 
J4  I  Rep.  174.  Trin.  42  Eliz.  Diggs^s  Cafe.  ««fc  »t  » 

rity,  and  to  intercity 

5.  Whether  relea^f  of  a  power  of  revocation  in  part  be  good 
ox  not,  dubitatur.     Mo.  605.  Hill.  42  Eliz.  in  Diggs's  Cafe. 

6.  Power  of  revocation  by  writing  fealed  and  delivered  &c.  S.  C.  Hob. 
A  revocation  by  a  will  fealed  n  a  fufficient  revocation;  for  the  namc'^of*^* 
intent  was  fatisficd.  Per  Jones  J.  Winch.  83.  Trin.  22  Jac.  Kibbitv. 
G.  B.  fays  it  was  refolved  in  Cafe  of  Kennct  v.  Lee.  ''*«-  Trin. 

.    .  I7jac.  And 

the  power  of  revocation  nnd  limitation  of  new  ufes  was  limited  to  be  dene  by  him,  heingin  perfeif 
health  and  memory.  But  tho'  the  verdidl  did  not  find  his  being  in  perfect  health  and  memory,  vet  it 
was  well  enough  ;  for  that  (hall  be  prefiimed  unlcfs  the  contrary  be  proved;  and  tho'  revocations  muft 
bbfervethe  circumilances  which  the  owner  Impofes  on  himfelf,  yet  no  mure  (hall  be  impofed  upon 
him,  btit  his  power  fliail  he  taken  favourably  as  agree.ible  to  nature,  that  every  man  have  free  power. 
over  his  own,  which  is  the  rcafon  that  the  latter  aO,  which  cannot  Itand  with  the  former  ufes,  is  con- 
ftrued  a  revocation  ;  tho'  according  to  the  exprefs  words  and  vulgar  fenfe  it  is  none. — So  wJiere  tho 
powtfr  wa«,  that  he  might  by  ai-y  writing  feal'd  &c.  in  prefence  of  two  or  more  credible  wimclTcs, 
in  exprrfi  xtfords  figmfy  ait d  declare  bis  intention  to  revoke  &c.  that  then,  and  from  thenceforth  &c. 
the-ufeArc.  ihould  ccaOaj  and  tho'  it  was  obje^ed  that  the  will  is  no  rrvocaiion,  becaufe  the  word» 
fin  exprefs  words)  exclude  ail  implicit  revocations,  it  was  anfwered,  that  powers  of  revocation  aro 
favourably  interpreted,  becaufe  ell.'tes  of  inheritance  depend  upon  them  ;  that  here  the  will  is  a  re- 
vocation ;  becaufe  when  t^o  af^s  are  not  tonftftent^  the  latter  is  a  revocation  to  the  former  ;  that  in 
Ibme  things  the  donor  &c.  fhall  bind  a  power  to  circnmfiances^  as  for  a  deed  to  be  executed  before 
three  wirn'fTes  Ac.  Rut  vAtere  there  it  only  a  gereral  txprrjfiont  the  latter  ad  fliall  fatisfy  ihofe  ee- 
Dcral  word  .  .Judgment  wai  afterwards  jivOUi  ih^t  the  power  v^  well  executed.  Kaym.  295.  Trm. 
31  Car.'  4.  ip  Scaoc.  Guy  v.  Dormc/t 

7.  Power 


49S  l^toef j$. 

ji  Power  referved  to  revoke  on  cohdidoti  the  ton  illirriet 
wiuiout  confent,  may  byfubfequent  agreement  by  deed  be  defeat^ 
cd)  and  the.  conditional  deed  be  determined*  Jo*  411.  Michi 
14  Car.  B.  R.  Leigh  v.  Winter. 

8.  Power  given  by  fine  to  tenant  for  life  to  tnate  ajoiniure  and 
hafts  for  31  yeart  to  raife  portions  for  daughters,  and  that  in 
fuch  cafe  the  cognizees  to  ftand  feifed  to  fuch  ufes*  Per  Hale' 
Ch.  B.  The  power  feems  to  be  well  raifed ;  but  a  bargedn  and 

fale  in  fee  by  tenant  for  life  to  raife  the  portions  is  not  a  good  ex« 
ecution,  nor  does  the  bargain  and  fale  iii  fee,  or  re-conveyance 
in  fee  by  the  bargainee  deftroy  the  power  which  is  collateral^ 
and  the  eftate  to  be  limited  does  not  arife  out  of  the  tenancy  for 
life,  but  out  of  the  original  eftate  \  ;(nd  in  Noy's  Report  it  is 
held,  that  a  covenant  to  Jland  feifed  in  fee  docs.not  deftroy  fuch  a 
power,  tho'  he  fays  that  may  be  queftionable,  becanfe  the  wh<^ 
eftate  is  there  difturb'd,  whereas  the  bargain  and  fale  here  dis- 
places nothing  \  and  if  the  bargainor  had  a  power  of  revoca-i 
tion,  he  might  well  execute  it  after  executing  this  conveyance. 
Hard.  413.  17  Cat.  i:  Edvirards  v.  Slater. 

9.  If  he  that  has  a  power  of  revocation  inakes  d  leafs  for  lift^ 
quaere  whether  linsfdpends  die  power  only  as  a  leafe  for  years 
would  do,  or  exiinguifbes  it  as  a  feoffment  ?  KeyKng  and  Twifden 
Were  of  different  opinions*  Vent.  4a.  Mich,  ai  Car.  a.  B.  R. 
Qerk  v.  Philips. 

10.  A  fettlement  was  made  tvith  power  to  raife  2000/.  por* 
lions,  and  after  another  fettlement  is  made,  by  which  all  the 
portions  in  the  former  are  releafedy  except  the  power  to  charge  the 
lands  with  the  20C0 1.  Now  by  this  exception  the  power  M 
continued,  and  in  full  force,  and  the  operation  is  not  to  ha 
abridged  by  amy  general  exprefftons  in  the  laft  fettleAient.  Argw 
Fin.  R.  287.  Hill.  29  Car.  2.  in  Cafe  of  Shipton  v.  Tyrrcl. 

Vtia  ifi/  *'■  Settlement  on  three,  with  power  of  revocation;  after-* 
S.  c.  iiiA.  wards  the  grantor  made  a  mortgage  in  fee  to  one  of  the  three. 
iWj.  Per  North  K.   This  is  a  revocation /n?  tanto  only^    Hill.  1682. 

Vern.  141 .  Thorn  v.  Thorn. 

12.  If  a  power  of  revocation  is  annexed  t6  an  eflatefor  liftj  and 
that  eftate  determines  before  the  ponvcr  is  executed^  the  power  is  by 
r  4p6  ]  that  means  extinguiilied.  Per  Lutwitch  J.  Carth.  24.  Hill.  3  oc 
4  Jac.  2.  B.  R.  in  Cafe  of  Herring  v.  Brown. — But  fee  fupra^ 
pi.  3«  in  notis  S.  C.  adjudged  contra,  and  the  reaibn. 
»ce  n^^  -\  13.  A  man  makes  a  fettlement,  wherein  was  a  power  that  he 
mHut£t  might  frcm  time  to  time  ly  deed  or  VTiting  under  his  hand  and 
feal  revolve  tie  ufes  thereof  and  by  the  fame  or  any  other  deed^  limit 
and  declare  new  iifcs :  in  purfuance  of  this  power,  he  revokes  the 
old  ufcs,  and  by  the  fame  deed  UrAits  new  ufes,  Kvithcut  annexing 
any  new  power  (f  revocation  to  thofe  new  ufes  :  afterwards,  think- 
ing he  had,  by  virtue  of  the  firfl  fettlement,  a  power  of  revoca- 
tion totics  quoties,  he  by  another  deed  revokes  the  laft  ufes,  and 
again  declares  other  ufcs  of  the  fame  lands  \  and  if  he  had  fuch 
power  was  the  queftion  ?  It  was  ngreed  he  might  in  the  deed  <  f 
revocation  have  annexed  a  power  of  revoking  the  uies  thereby 

declared^ 


declared,  and  might  irfterwards  have  executed  that  poorer  ac- 
cordingly ;  but  in  this  cafe  there  being  no  fuch  new  power  of 
revocation  annexed  to  the  new  ufes,  it  was  decreed  that  his 
power  t)f  revocation  by  the  firft  deed  was  executed,  and  at  an 
end,  and  by  confequence  that  the  revocation  afterwards  waa 
without  any  warrant,  and  fo  the  ufes  hmited  upon  the  firft  re- 
vocation muft  ftand ;  and  this  decree  was  affirmed  in  the  Houfe 
of  Peets.  Abr.  Eqo.  Cafes.  342.  Trin.  17 17.  between  Hcie 
and  Bond. 

14.  A  term  was  created  in  a  marriage  fettlement^r  ratfing  This  d<eref 
3000  /.  portions  for  daughters^  payable  at  iSor  marriage^  on  default  ^^«  aftcr- 
9ftjfue  mahy  with  zpov>erfor  the  father  to  revoke  with  conjent  of  fi^ra*dinth# 
trujlees.     The  wife  died,  leaving  only  one  child,  which  was  a  Houfe  of 
daughter,  who  afterwards  married.     It  was  infifted  that  the  ^»^'*  ***^ 
daughter  being  1 8  and  married,  the  portion  was  become  vefted, 
and  could  not  now  be  divelled  by  the  power  of  revocation. 
But  Lord  C.  Macclesfield  held  the  power  of  revocation  to  be 
ftill  fubfifting,  and  that  the  father  with  the  confent  of  the 
truflees  may  yet  revoke,  and  may  do  fo  at  any  time  before  the 

Sortion  is   paid.     Hill*    1722.    2  Wms'i  Rep.  93.   to    lou 
Lereiby  v.  NcwIanJ. 


(F)  Determined  in  what  Cafeu 

• 

1.  A  Conveyance  of  lands  Was  made  with  a  provifo  of  revo* 
**^  cation  upon  an  aB  done  by  the  tttf9  grantors  with  confent  df 
their  wives ^  viz,  if  they  or  either  of  them  be  living  then  to  revoke*  It 
was  refolved  that  tho'  one  of  the  wives  died,  yet  the  furvivors 
may  revoke  the  conveyance,  for  the  confent  is  conftraincd  by 
this  word  (then) ;  fo  that  thofe  words  (if  they  ot  either  of  tliem) 
being  coupled  and  joined  with  the  word  (then)  explains  the  in 
tent  and  meaning  pf  the  deed  to  be,  that  it  is  not  neceflary  that 
both  fhould  join  in  the  revocation,  one  being  dead,  a  Roll  R« 
178.  Trin.  18  Jac.  B.  R.  Gardiner  v.  Savill* 

(G)  Revocation  decreed^  thd  notfiriSily  purfued. 

I.    A    Tender  of  the  revocation-money  was  made  at  a  different  Fii^  ^*  jt. 

■^  *  place  than  exprefs'd  in  the  deed,  yet  it  was  held  good  in  .^'  ^  **"^* 
favour, of  a  purchafor.    2  Chan.  Rep.  71.  24  Car.  2.  Thome  v.  scc  Moru 
Newman.  gage  (x). 

2.  A.  feifed  in  fee  made  %fettlement  in  taily  withpo^ver  ofre^^  *  Freein. 
vocation  by  any  writing  under  his  hand  and  feal^  in  the  prefencl  of  -/f^Anon?* 
three  witntffes.     He  made  his  will  under  his  hand  and  feal,  te-  [    ^m  1 
citing  his  power,  and  declared  that  he  revoked  the  fe ttlement,  fcem*  to 
but  the  will  had  bth  *  t'wo  wttneffes  who  fubfctibed^  tho'  a  third  ^«  S.  C. 
ni^as  prefent ;  and  died.    The  lands  defccnded  to  B.  his  fon,  who  chmceik* 

Vol.  XVI.  R  r  mott- 


497  Potoetjf. 

Peered!  it  mortgaged  the  {tint.  Lord  Chancellor  decreed  fjmtok  of  did 
enwifh^  mortgage-money,  and  faid  that  here  was  an  execution  of  the 
thr  aspoint-  POWcr  in  ftri^ln^fe,  thb^  the  third  witnefs  did  not  fubfcribe. 
ing  three  But  if  there  had  not,  equity  would  help  in  fuch  a  little  circum- 
Z'^onVf  ft*"ce,  where  the  owner  of  tie  eftate  bad  fully  declared  his  intent  * 
that  there  And  tho'  hc  faid  he  would  not  fuperfede  fines  and  recoveries, 
might  bfc  yet  where  a  man  was'  only  tenant  in  tail  in  equity,  this  Court 
thirirwL  ^^^^^  decree  fuch  diipofition  good  -,  for  a  trull  and  .equitable 
dooe;  and  intcrcil  IS  a  creature  of  their  own,  and  therefore  difpofable  by 
ben  it  was  their  rule*  Othcrwilc  where  the  entail  was  of  an  eitate  in  the 
thaViITu  land.  2  Vent.  350.  HiiL  32  and  33  Car.  2.  in  Cane.  Saylc  r. 
done,  tho*    Frecland. 

here  were 

only  two  witAeiTetrfo^Sec  (A.  14.)  pt.  11.  thequare  in  the  margin. 

The  proof  j,  A.  makcs  a  voluntary  fcttlomcnt  with  power  of  revocation 
derwu  Sal  ^^  tender  of  a  guinea*  A.  never  tendcr'd  the  f;uinea,  or  ever  de- 
A.  heilig  im  clarcd  flie  intended  to  revoke  the  former  fcttlcmcnt  (which 
i  faJioH  Jxad  A.  done  (as  it  fecras)  and  it  had  been  a  fobcr  folid  a£l,  and 
fJnjJnt,  to  ^^"^  animo  revocandi,  it  would  in  equity  have  been  fufficient, 
whom  the  fho'  it  had  not  all  the  formalities  mentioned  in  the  power)  but 
tender  was  after wards/'//W  the  fame  lands  to  different  ufis.  It  was  not  al- 
%gb  ^rji  low^cd  to  be  n  fuiEcient  revocation.  Per  Cur.  This  Court  may 
fafs'd  he.  f^PP^y  ^^  informal  or  defeHive  revocation,  but  cannot  make  a  rc- 
twfen  tbem^  vocation  whcrc  there  is  no  revocation.  Per  Jefferics  C.  Tr.  1688. 
itV^  2  Vcrn.  69.  Arundel!  v.  Philpot. 

*Uf>ulJ  nnio 

tbf  Jtttl^ment^  and  in  her  aoger  thr.v;  a  gvine^  upon  the  greutfd.  But  Lord  Chancellor  held  tfaet 
this  did  n§t  mm^uni  to  a  rrvocatioH  />  equity ;  but  bad  it  been  proved  that  a  guinea  had  been  dfii- 
itrateh  tendtr^d,  and  declared  at  ibefame  tine  that  <he  did  it  with  att  intent  to  revoU  the  fcltlcmcr:, 
tbo*  the  deed  bwd  never  been  fraled,  or  if  the  deed  had  hzzr\ /ea/ed  to  revoke  it,  and  no  guinea  fen-- 
drredf  this  Court  would  have  fupplicd  the  defeat  of  oue  particular  circumftance,  where  it  appeared 
that  the  party  did  deliberately  and  advii'edly  intend  ths  thin;  ;  but  vi  hat  wis  faii  in  a  p-illion  the 

Court  will  not  regard,     t  Freem.  Rep.  Tnn.  1 688.  Arundel  v.  Philpot.  S.  C S.  C.  cited  Ky 

Mr.  Talbot.  Arg.  10  Mod.  476.  Pafdi.  8  Geo.'  i.  in  Calc  of  Lady  Corcntryr.  Lord  Coventry,  fays 
it  yMs  fent  to  Uw  to  have  it  tried*  Reroked  or  Not  rcToked ;  and  that  at  law  the  party  was  fo  to:tu« 
nate  at  to  prove  the  tender. — S.  C.  cited  by  Mr.  Baron  Powell.  3  Chaa.  Cafes  70.  in  Cafe  of  JLord 
Mouotague  v.  £.  vf  Bath/^ S.  C.  cited  Ibid.  ioS<  per  HoltCh.  j. 

S»  C.  cited  ^.  By  a  power  referved  in  a  deed,  the  rcvocrition  was  to  be  in 
Prcc,  4j».  P^'^fi'^^f  of  three  Privy  Counflhrs ;  the  refervor  did  by  will  revoke 

's.  C."    the  deed,  but  being  then  Governor  of  Janiaica,  this  was  held  a 

cited  Afg.  good  revocation,  bccaufe  he  could  not  have  three  Privy  Counfel- 
4!6x'p^fch.  ^^'"^  there.  9  Mod.  14  Mich*  9  Geo.  i.  Arg.  cited  as  the  Cafe 
%  Geo.  ac.  of  Mouufague  and  Batli. 

cordif^rly. 

3  Chan.  Cafes  f  ^.  to  isS.  S.  C.  and  decreed  contra  in  Chancery,  and  there  fee  the  arguments  ef 
the  judges  afliftants*  and  Lord  Keeper  Somen*— 2  Freem.  Rep.  lai  &  \^%.  S.  C.  by  the  namecf 
Dutcbcfs  of  Aibcmare  Monk  v.  1i«rl  of  Bath. 

•  .5.  Stince  the  ftatute  27  i/-  8.  of  ufesy  the  courts  of  common 
l*w  held  that  powers  of  revocation  of  eftates  executed  were  to  be 
taken  ftriftly,  and  fo,  if  not  pui  fued,  they  would  not  impeach  ex 
4e(lroy  an  dtate  akcady  e  eci  ted  by  legal  conveyances  \  but  ia 

the 


the  Courts  of  Equity^they  foon  found  that  the  conftru^lion'was 
too  artificial,  and  not  according  to  natural  equity ;  and  fo  they 
conftrued  thofe  powers,  as  a  refervation  of  fo  much  of  the  ancient 
domtnton  of  the  efiatey  to  be  under  the  controul  of  the  tenant  for 
life,  &  cujus  efi  dare  illius  eft  difponere :  and  as  often  as  any  fuch 
dominion  is  refcrved,  the  tenant  for  life  may  contra£^  about  it ; 
and  when  a  marriage  &c.  contra£):  is  made  in  contemplation  of 
the  execution  of  fuch  a  poioer^  it  was  a  real  lien  upon  the  ellate* 
G.  £qu.  R.  i6$.  Pafch.  8  Geo.  in  Cafe  of  Lady  Coventry  v. 
Coventry. 


(H)  Revocation.     Decreed,  /V  not  execuwd.      [^/^S  ] 

pi.  5. 

1.    A   Woman  made  a  fettlement  of  lands  in  favour  of  her  s.  P.  Dt* 
vc  ^^'  hufband,  with  power  to  revoke ;  fhe  afterwards  fent  fc-  i2xpwper. 
ral  letten  to  her  lawyer  to  prepare  a  deed  to  revoke  it,  and  to  Ch.  Prcc. 
give  the  eftate  to  the  heir,  but  never  executed  fuch  deed.    The  47 «•  P*^cb. 
Court  would  not  m^ke  a  decree  on  her  intention  only,     Arg.  *Jj'^*  p^jjj". 
9  Mod.  15.  Mich.  9  Geo.  t.     In  the  Lady  Coventry's  Cafe.       nce.-«^But 

had  Ihc  been 
hindered  from  the  exercife  of  this  power  by  the  «<*?  of  btr  hujhand^  then  the  Court  faid  they  would 
have  interpofed.  Arg.  lo  Mod.  473.  Pafch.  %  Geo.  S.  C.  cited.-— —But  where  a  power  was  hoUnd 
by  articles  preceding,  and  for  a  valuahlt  conjidt ration^  there  a  draught  of  a  fettlemt&t  wat  ordered 
to  be  fpecihcally  performed.  9'Mod.  19.  Midi.  9  GcO.  Lady  Coveatry's  Cafe. 


(I)  In  what  Cafes  ne%v  Ufes  may  be  limited  5    ^«  C^'- 

and  how. 

I.    A   Man  may  revoke  the  old  ufes  and  declare  new  by  the  fame  S.  P.  Mo. 
^^  deed.     I  Rep.  174.  Trin.  42  Eliz-  B-  R.  Digges's  Cafe.  ,^\\\^^' 

B.  R.   Fitt- 

william't  Cafe.—-— The  very  making  a  new  cpxvtyarce  wftikovt  Words  of  revcfatlmt  is  fu6icient| 
if  all  other  circumllanccs  requiicd  in  the  hrlt  deed  are  obferved  in  the  fecond.     lo  Rep.  144.  Mich. 
re  Jac.  Scro«pc.*«  Cafe. — S.  C.  cited  Winch,  iij.  per  Jones  J . — A  conveyance  to  different  and  income 
fijltntufes^  is  an  cffeclual  revocation,  Cibb.  iJi.5.  I'iu^crald  v.  Ld.  Faucouberjje.— —  ibid.  aii. 

2.   Settlement  by  fine  with  power  of  revocation,  and  to  limit  Where  • 
i\ew  ufes  \  after  there  is  2J fecond  indenture  with  fuch  power  of  ^^p^^^,/ 
revocation,  but  n^  j.d*wer  to  lir.\t  new  ufes ;  then  a  third  inden-  6)r.  to  vfe* 
turc  of  revocation^  and  alfo  declared  new  ufesy  by  not  referving  '^J^^  />*t*'rr 
cxprefsly  power  in  the  fecond  deed  to  limit  new  ufes.     He  can  ijo^^^^'n 
only  revoke,  and  cannot  limit  new  ufes  by  virtue  of  the  eftate  he  hath  **- 
raifed  by  the  firft  fine ;  but  the  eftate  limited  by  the  third  in-  '^"'^  '^' 
denture,  maybe  well  raifed  by  a  fine  fubfcquent,  tho*  not  by  the  J^IJ^V  limit 
former  fine.    Sid.  343.  Mich.  19  Car.   2*   B.  R.    "Ward  v.  new  ufes, 
Lenthall.  but  if  it  had 

been  with  ^ 
/ower  to  revoke  and  limit  meWt  then  he  miy  revoke  and  limit  new,  with  a  power  of  revocation  an» 
nexed  to  the  mciu^  which  if  he  doth  afterwards  revokei  he  may  again  limit  new  uun,  according  to 
the  firft  power,  and  fo  its  injivituin ;  but  always  tbe  /:e%f  ufes  mujt  carvtj'pond  to  thofe  circumftaitcet 

R  r  a  ^r. 


49^  jpctoevjif,  &c. 

^c.   iL-h'cb  the  Jtrf  p'yn^fr  mfpttnti  \  for  t>iat  is  the  found^ition.     Vent  fgt.  Paftk  44  C«.  Hi' 
B.  R.  Sir  S.  jooes  v,  Lj  ly  MAncheiier.< — See  (li)  pi.  t.  and  (he  Notes  ibtre. 

He  that  has       j-  A.  on  convcyancc  of  lands,  refervcs  power  to  revoke^ 
rriolcc  his     '^^*l^out  faying  any  ihirg  of  Hmiimg  ne<w  ufes ;  "^Ct  A.  may  limit 
aKo  power    fi^^o  ufes.     Per  Lord  Finch.  Chan.  Cafes  242.  Mich.  26  Car.  2. 
(tho*  not      Anon.    . 

exprefPrd ) 

to  make  a  nfw  limitation.  Hill.  32  and  73  Car.  t.    %  Chan.  Cafes  46.<*«Forotberwife  the  feufleci 

would  be  feifed  to  their  own  ufe.    Mod.  4c.  Fer  Twifdeo  J.  ciies  Lat Sir  William  SbcllT** 

Cafe.  "... 

'  A  conveyance  was  lofucb  ufes  as  E.  fifvU  direQ^  limit  mnd  appoint.  B.  volantaril/y  hj  wiiliiif 
under  her  hand  and  fe^i,  limited  the  ufes  to  A,  and  B,  and  being  a  feme  covert,  ktpt  the  deed  iff  htr 
avuH  or  btt  Lufband^x  bands  Afterwards  E.  dejh*iytd  this  deed^  and  limited  the  sifts  ta  C,  and  tlicic 
%tMU  a  poxifrr  of  revolt  ion  refrrved  in  the  Jfrfi  deed.  Ld.  Chancellor  held  the  l^  Itmiuiioo  voidt 
and  ih<<t  the  firft  canRver  be  altered,  being  made  bj  deed.  Bdt  in  fuch  caie  a  timitatioD  hy  ^9tB 
nay  be  altered  as  the  party  pleafes,  a  will  being  in  its  own  nature  revocable  and  alterable,  and  the 
laft  (hall  take  place.  For  truftsarc  governed  by  the  rules  of  law,  tho'  the  execution  of  them  is  com> 
pellable  only  in  equity.  But  if  the  po'u.^er^  refertteJ  00  timit  by  deed,  he  from  time  /#  //air,  then  hc 
may  limit  and  revoke /tf/ri  fircr/i«f.  2  Freem.  Rep.  61 «  Mkh.  1680.  Hatcher  t.  Cartis  and  Sir 
Richard  Anderfon. 

A.  fetiled  land  with  ^omtrfrom  time  to  time  by  deed  See.  to  revoke^  and  iy  the  fame  or  eon  mher 
deed  to  limit  nevf  ufes.  A.  by  deed  revokes  the  old  ufes,  and  by  the  fame  deed  limila  new  tJe%  hnl 
doa  mot  annex  any  new  fwtuer  to  revoke  thefe  new  ufes,  and  afcerwaidt  decUsret  other  nfpa,     li  wnt 

C  1  H^^*^*  ^at  upon  the  firft  revocation  he  might  have  annexed  a  power  to  revoke  dte  ufes 

499  J  in  that  deed  \  but  not  having  fo  Aatit^  his  power  of  revocation  was  gone,  and  thole  ■(« 
muft  (land.  Decreed  and  affirawd  in  tl^  Houfe  of  Lords.  Pafch.  1717.  Ch.  lYec  474.  Hek 
V.  Boad. 

[Tor  more  of  )dotocrS  in  general,  fee  ^Ut^OtltP,  jftau^ 
ffiletJOCation,  ClUeU,  and  other  proper  Tides.] 


jPrebenD.anD  pre&enDatp. 


I.   A    Lajman  may  be  prefented  to  a  prebend;  for  nm  lahst 
^^  curatn  iuiimarurti*    And  per  Coke,  all  the  pofTeflions  of 

prebends  were  at  firft  the  biihops.    7  E.  3.  5.  30  E.  3.  26.  and 

Je  mero  jure  do  pertain  to  the  bifliops.     Cro.  E.  79,  Bknd  r. 

Madox. 
mr  can  2.  Parfon  nor  prebendary  canitot  have  writ  of  right,  but  juris 

t"r\lt!cf'  «trum.  Br.  Prebend,  pL  2.  cites  1 1  H.  6.  9. 

^itluHii  ibe 

patron  and  ordinary  ;  quod  nota.    Ibid. B»tt  a  prebendary  (hall  have  "writ  of  tngrejjsi  fine  ajfenfm 

inpidtli;  an  J  t'we  \X.  was  fiid  that  he  hatfee-fimplet  and  yet  //  he  aliens  and  diet^  trrefgrnst  me 
fuecj/or  may  enter ;  and  thorefert  he  has  not  iee-fimple  otbei  wife  than  a  parfon  hat,  Br.  Prebead* 
pi.  )^  Cites  >.  N.  B.  194. 


S*  In  juris  utnim  the  allegation  ^W2»f  that  the  parfaq  of  D« 
^i^s/ei/id  in  bis  demefnf  as  rfjit  in  right  of  the  church  aforefaid^ 
tefliport  pads  &c.    fir.  Prel>end.  pL  4-  cites  Book  of  Entries. 

[For  more  of  |prrtfn8  and  i&reftenHarpj  fee  Cottfirmatioiu 

CilatC0>  ^UCCClfor»  aad  other  proper  Titles^ 


,•• 


f&teccTienw* 


m 


(A)  Good.    What  arc  in  general. 

I.  ORecedents  of  Courts,  as  well  as  laws,  are  built  upon  feafin^ 
^    and  juftice,  and  tantum  babent  di  lege  quantum  babent  dt  • 

jujlitia.   Hob.  270*  Courteen's  Cafe. 

2*  Precedents  which  pafs  without  challenge  of  the  party  9r  de*  Ar;.  s.  C 

bate  of  the  Jufticcs  are  not  regarded  as  law#    4  Rep.  94*  l>in.  ^*^^  "*'**• 

44  Eliz.  in  Slade^s  Cafe.     '  tc^^ 

„  *  a   Roll. 

K.  37^.— It  it  a  rule  that  precedantt  which  ^Ufuijiienth  are  of  little  or  no  authority;  but  that  Sc 
to  be  underllood  oicafci  ^Itrt  tbtrt mrejudic'iMl prectdtnti  to  tbt  contrary  ;  per  Parker  Ch.  I.  Mich. 
1712.  B.  R.  Wms't  Rep.  21  ^  hi  Cafe  of  cb«Qsi<'en  v.  Bewdlj  Corporatioa.— — *  S.  T,  VaugC 
399.  in  Cafe  of  Procefi  into  Wales. 

3.  The  pretended  cujtom  of  foreign  attachment  in  London  by 
the  ordinary  before  adminiftration  granted,  is  unreafonable  and 
void,  tho'  the  defendant  produced  feveral  records  of  the  ufage  [  500   1 
for  above   100  years,  but  none  were  controverted  ^  per  Cur, 
Carth.  345,  346.  Mich.  7  W.  3%   Mailers  v.  Lewis* 

(B)  EJlabltJbed  by  long  Ufage^  tho'  otherwlfc  not 

good. 

I.  n^HE  (heriiF returned,  Ouod  mandavi  An B*  batlivo libertatis  In  naaioii 

'^    ducatus  Lane.  &c.  qui  babet  retorna  omnium  brevium  infra  ^T^  ^ 
Hhertdtem  prediB.  quvfic  re/pond,  quod  fdre  feci  prefato  R.  C.  6v.  piaimiffha4 

Juodftnt  &c.  Billing.  The  return  is  not  eood ;  for  it  fhould  be  Mgment 
allivo  libertatis  duds  Lane,  for  the  dutdiy  has  no  capj^city  to  Jfgi^^^*^ 
4iave  a  liberty ;  and  yet  becaufe  precedents  vierefhennn^  Mandavi  thereupon  ■ 
ballivo  libertatis.  as  above,  and  Mandavi  ballivo  libertatis  8andi  had  a  nurh 
SdTAuadi  4c  Bury,  &  Maodavi  baUivo  libertatis  dc  Alta  Pccco,  t^^Z 


toihtfteriff  gc  Mandavi  baHiTO  libcrtatis  ducis  Lane,  and  fuch  like,  it 
f^j^'^ho"  *^^^dcd  a  good  return.     Br.  Retom  dc  Briefs,  pi.  ii.  cites 

returned,        23  ^*  ^*  2^* 

dawtj  G.  UlUvo  lihertAth  RaJ,  H^re  Mil,  Humdrtdi ^e  S.  eul  txeeatt,  fr^i,.krtv,  italittr 
rep  At,  fiend.  &  ^uod  alibi  imffa  com,  pr^d,  ftr  ft  fieri  jtcn  patuit,  qui  quidem  haUtvmxfiefihi  nc^ 
f^Miiit^  4nd  fe  fets  dowB  an  inquiiicidn  before  the  bailiff*,  aud  40 1.  damzges ;  and  upon  error  brought 
St  was  agreed  by  all  the  Judges*  that  the  return  was  infufiicicat;  but  yet  they  would  not  reverfe  the 
judgment,  bccaufe  there  were  diven  precedenu  accordingly,  both  in  B.  R.  and  C.  B.  Hob.  83. 
pi*  109.  Virely  v.  Gunilone. 

Fin.  Uw  2.  The  fum  of  lOoL  per  ann.  is  due  Jo  the  Mapr  and  Com^ 

cUcs  S^'c  tnonalty  of  SouthaAipion  out  of  the  Kifig^s  aiftonu.     ^ctpiittence  hy 

— s.  P.  per  the  mayor  only  Is  not  good ;  by  all  the  Juftices.     And  yet  bc- 

omnei  Juf-  caufc  he  IS  the  head  of  the  corporation ^  and  there  were  100  pre- 

Ang[i«!  cedents  ihcwn  thereof  in  like  manner  in  time  paft,  therefore  the 

]enk.  162,  acquittance  of  the  Mayor  was  allowed  \  quod  nota.    Br.  Cor* 

163.  pi.  9.  porations,  pL  87.  cites  2  R.  3.  7. 

The  mayor 

and  commonalty  are  one  indWiiible  body  {  the  mayor,  as  mayor,  can  do  nothing  regularly,  for  he  is 
the  bead  of  the  corporation  aggregate,  and  is  only  •  part  of  it ;  but  ufage  and  precedents  arc  aec  t» 
be  aegleded  in  things  indiffcrtnt,  or  which  are  not  mala  in  fe.  Jenk.  162,  163.  pL  9. 

Ibid.  cii«f         J.  f  he  informer^ s  name  was  omitted  in  the  proceedings  on  the 

*d  in  *B.  r'  \fi^^^^  ^f  ^p^Hy  *"*^  ^^  whole  proceedings  after  were  in  the 

Pafch.   17    name  of  the  Queen  only;  yet  it  was  held  not  erroneous,  be- 

^'***.  5?^    caufe  this  manner  of  proceeding  had  been  ufed  in  the  Exchequer 

"^  '^•t'  in  the  time  of  H.  8.  and  at  all  times  after  as  appears  by  the 

pi^edents.    But  if  xhe  precedents  had  not  ruled  it,  the  Lno 

had  been  dear  contrary.     And.  49.  pL  123.  Emmot  v.  Fulwood, 

^,  Indiffmenti  of  felomes  done  in  the  county  of  Ghuctftery  taken 

and  tried  in  the  city  of  Gloucefier^  Jince  it  %vai  made  a  totun  and 

founty  by  R.  3.  were  held  to  be  good.    And*  2§2.  pi.  3.  HiO. 

Vac.  35  Eliz. 

5.  In  debt  upon  the  (latute  of  E.  6.  of  tithes,  Xhtjlatute  was 
mifrecited\  for  it  is  recited  as  beginning  November  4,  2  £.  6. 
where  it  began  the  &rft  £.  6.  and  continued  by  prorogation  till 
November  4.  2  £.  6»  But  not  allowed,  becaufe  there  are  1000 
precedents  to  the  contrary.  And  the  altering  it  would  difturb 
all  the  judgments  that  ever  wpre  given  ifi  this  Court.  Yel^» 
126.  Pafch.  6  Jac.  B.  R.  Oliver  v.  Collins. 

6.  Tho'  the  ecclefiaftical  commiffioners  had  ufed  to  imprifon 
hy  20  vears  without  exception  in  certain  cafcs^  yef  when  th\s 
comes  before  the  Court  judicially,  they  ought  to  Judge  ac« 
cording  to  law.  12  Rep.  83.  Pafch.  9  Jac.  in  Sir  Wm.  Chan^r 
ccy's  Cafe. 

Hob.  S4.pI.  *  7,  In  waft  the  plaintiff  made  title^  hccaufi  one  Jisch  enfeoffed 
bv  na^  ^of  9^^^^^^  *^  '*'  ^fi  of  the  plaintiff  and  hif  heirs^  and  omitted  that  he 
Skeat  V.  infeofFcd  the  other  and  his  heirs.  And  upon  view  of  prece* 
'Oxenbridge«  dents^  the  writ  was  awarded  goo<I.     Mo.  871.  Trin.  12  Jac» 

Rot.  1 349.  in  C.  B.  Seeal  v.  Oxenbridge. 
I    501    3      fi-  Dedl poteflatem  of  a  fine  bears  date  before  the  nvrit  of  caw^ 
r    '  nant  bears  date,  this  is  communis  error ;  and  becaufe  it  is  a 

common  afiurance,  it  is  opt  now  to  be  difal(owcd^  per  Coke 
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and  Dod*  Roll.  R.  223.  Trin    13  Jac.  B,  R«  Herhert  Vt 

Binion. 

9.  Error  was  afiigned»  for  that  the  venire  facias  in  C.  B.  was 
1 2  Uberas  isf  legales  homines  quorum  quiltbet  babeat  quatuof  libra f* 
where  the  new  flatute  is  quatuor  Ubras  \  for  it  was  faiU,  that  lit 
bratus  is  a  pound  weight.  But  becaufe  it  was  a  general  cafe, 
the  Juitices  would  view  how  the  Parliament  Rolls  was,  and  '^% 
was  found  to  be  libras.  And  then  it  was  mov'd  again,  and 
Popham  faid,  that  the  intent  of  the  ftatute  was  only  to  have 
fufficienc  jurors.  Gawdy  agreed  to  that,  and  that  the  Jf at ute  is 
to  be  ex  founded,  as  tie  ufage  has  been  ever  after  the  snaking  of  it  § 
and  the  form  of  the  writ  is  not  upon  any  demand  upon  title. 
Fenner  agi'eed  faying  the  ilatute  de  mercatoribus  is,  that  the 
manner  of  the  recognizance  fliall  be  of  money  it^rling,  but  i,t  is 
fufficient  if  it  be  lawful  monev.  To  which  Clench  agreed  \  for 
it  was  faidj  that  if  that  (bouldi>e  reverfed,  a  1000  judgments  in 
C.  B.  would  be  reverfed  upon  the  famt  point.  Noy.  172* 
Bifle  V.  Wills. 

10.  Krror  of  a  judgment  in  Cornwall  in  debt  upon  an  obliga-* 
tion.  1  he  error  alCgned  was,  becaufe  the  trial  of  the  ^/^  joined 
there  was  by  bjurates  only,  Rolls^  for  the  defendant  moved, 
that  it  is  not  error  \  for  it  is  returned,  that  he  tried  it  there 
by  6  fecundum  confuetudinem  ibidem  a  tempore  &c.  before 
ufed ;  and  the  Court  being  by  prefcription,  the  trial  then,  by 
cuftom,  may  be  by  fix ;  and  there  by  multitudes  of  records  in 
30  feveral  courts  in  Cornwall  where  trials  may  be  by  fix  by 
cuftoms  there  ufed;  wherefore,  if  it  ihpuld  be  reverfed,  many 
pthcrs  (hould  be  reverfed.  But  all  the  Court  held  that  fuch  a 
cuftom  is  void,  and  againft  the  common  law,  and  there  cannot , 
be  an  exemption  of  perfons  from  being  jurors,  unlefs  there  be 
fufficient  jurors  befides '  the  perfons  exempted  to  make  trials ; 

and  Jones  faid,  Although  in  fome  parts  *  of  Wales  there  •  s.  p.  4 
be  fuch  trials  by  fix  only,  it  is  by  rcafon  of  an  a£t  of  parliament  Le*  155^ 
of  34  H.  8.  which  appoints  that  fuch  trials  maybe  by  ^\:ii  only,  ^'8- 
where  the  cuftom  hath  been  fo,  which  proves  that  when  they 
were  united  to  England,  and  to  be  governed  by  the  laws  here, 
fuch  trials  could  not  be,  unlefs  they  had  been  fo  provided  for 
by  parliament  \  whereupon  the  judgment  was  here  reverfed, 
Cro.  C.  259,  269.  Trin.  8  Car.  B.  R.  Tredymmock  v.  Perry- 
man, 

11.  The  conilant  pra^ice  and  received  opinion  fince  Sir, 
MoYLE  Finch's  Case,  6  Rep,  has  been,  that  which  v/:i& parcel 
of  a  manor  in  reputation  only  ihall  pafs  by  a  common  recovery  of 
a  manor.  But  Twifden  j.  faid,  that  Sir  Moyle  Finch's  Case, 
reported  by  Ld.  Coke,  differs  from  the  judgment  then  given, 
S^iul  tliat  Serjeant  Finch  who  was  then  concerned  went  to  the 
\*d..  CokC;  and  told  him  that  he  was  diifatisfied,  and  would  have 
it  in  judgment  again^but  Ld.  Coke  difluaded  him,  and  afterwards 
almoil  all  the  Juflices  gave  under  their  hands  to  the  ferjeant, 
4^at  the  manor  th^e  mentioned  did  not  pafs.     But  inaunuch 

R  r  4  as 
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as  the  conftant  praAice  had  been  otherwife  in  {ettlcments  finc« 

that  timei  they  thought  it  would  be  very  dangerous  to  quefiion  it. 

Sid.  190,  191.  Pafch.  16  Car.  2.  B.  R.  in  Cafe  of  Thin  v.  Thin* 

•  The  mt        12,  In  many  places,  by  prefcription,  Letts  arc  held  at  ether 

•Sr^'i^liin    *^^^  *^^^  nviihin  a  month  after  Eafer  or  Micbaeivuu.     In  all 

^f  inindia-  Leets  they  only  fay,  jfd  cur.  &c.  tent./uch  a  dny^  nvitbout Jhewing 

m«nt  at  a    ffjeir  *  authority  \  it  had  been  a  good  obje£lion  not  to  Ihew  au- 

Si'e' ctl'it^  thority,  if  conftant  prafticc  had  not  been  otherwife,  12  Mod.  4« 

were  ScUtn  Pafch.  3  W.  &  M.  The  King  v.  Gilbert. 

ify  cbarter 

ft frtferlptiony  it  helped  by  the  multitude  of  precedeatk  %  Hawk.  PI.  C  Ahr.  2j$.  f.  77. 

C  502  J  13.  Debt  was  brought  upon  a  judgment  in  B,  R.  The  defendant 
pleaded  in  abatement  ^  uiat  z^nvrit  of  error  in  Cam,  Scacc.  was  then 
pending  upon  this  judgment ;  to  whiph  the  plaintiff  demurred, 
and  it  was  adjudged  for  the  plaintiff,  being  argued  by  Serjeant 
Levinz  for  the  plaintiff.  And  Sid.  236*  4  H.  6.  31.  and  18  E. 
4.  6.  were  cited  by  him  to  be  rcfolvM,  and  a  Cafe  was  cited  bf 
Dolben  to  be  adjudged  accordingly  in  the  time  of  Roll,  and 
after  afhrmed  in  parliament  before  all  the  Judges  in  England 
betweenXiMEKicK  and  ....••  and  tho'  it  had  been  ftuck  at, 
and  Vaughan  queftioned  it,  yet  it  had  been  oftentimes  fo  ruled. 
And  it  was  held  in  the  Cafe  of  Danvers  and  Smith,  in  the  £x«r 
chequer  Chamber,  that  fuch  plea  is  not  good  in  bar,  but  good 
in  abatement.  But  this  difference  was  not  thought  reafonable* 
And  Holt  Ch.  }^  faid,  if  it  was  not  for  the  current  of  authorities 
C  contra,  it  feemed  hard  to  him  that  fuch'  an  adion  lies.  For 
the  writ  of  error  is  a  fuperfedeas  to  an  execution,  and  therefore 
pari  ratione  it  ought  to  be  a  fuperfedeas  to  all  the  ways  to  come 
^t  an  execution;  and  he  cited  the  Cafe  of  Read  and  Bearblock^ 
where  a  man  pays  a  fccuriry  of  an  inferior  nature  pending  a 
writ  of  error  upon  a  judgment  on  a  fecurity  of  an  higher  na- 
ture ;  this  was  not  a  devailavit }  which  (hews  that  the  writ  of 
error  had  fo  totally  fufpended  the  effeft  of  the  judgment,  that 
It  (hall  not  have  any  regard  or  efTence ;  but  this  notwithftanding 
It  was,  tho'  with  fome  reluAance,  adjudged  by  him  and  alt  the 
Court  ut  fupra.  Skin.  388.  Mich.  5  W.  &  M.  B.  R.  Grand, 
Till  ▼.  Dighton. 

14.  An  elegit  was  not  taken  out  ivithin  a  year  and  a  day  after 
the  judgment^  but  continuances  ^vt*re  entered  on  the  roif.  And  after 
the  year  and  the  day  an  elegit  was  taken  out  without  a  fcirc  fa- 
cias, whereupon  it  was  moved  to  fet  afide  the  execution.  And 
per  Cur.  unlefs  a  writ  of  elegit  was  a£lually  taken  out  within  the 
year  and  a  day,  the  awatd  thereof  afterwards  would  be  to  no 

fmrpofc;  and  therefore  this  elegit  was  irregular  without  a  fcirc 
acias  firft  fued  out.  But  upon  examination  of  feveral  of  the 
ancient  praftifing  clerks  then  in  Court,  it  appeared  that  it  had 
been  in  the  conftant  practice  amongft  them  for  many  years,  only 
to  award  an  elegit  with  continuances  on  the  roll,  and  to  take  out 
ihat  writ  at  any  time  afterwards,  without  fuing  out  any  fcirc 

facias^ 
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facias ;  therefore  die  Court  (confidering  the  {nconveniencj  of 
opening  a  gap  to  deftroy  fo  many  executions  for  this  irregubrity^ 
and  becaufe  the  pradice  had  prevailed  fo  long  that  it  was  now 
become  the  law  of  the  Conrt)  ordered  that  the  execution  ihould 
fiand  good.  Carth.  284.  Mich.  5  W.  &  M.  B.  R.  in  Cafe  of 
Seymour  t.  GreerTilI. 

15.  Tho*  there  are  no  precedents  of  fuch  or  i\xAi proceedings  *•  ^'I^^ 
but  fincc  the  time  of  H.  7.  yet  if  the  currefft  of  precedents  hare  ^ITit.  1 1*5. 
been  fo  ercr  fince,  we  ought  rather  to  run  with  the  tide  than  in  Ctfe  of 
to  revcrfe  all  the  judgments  that  hare  been  given  fincc  5  for  in  J*^}?'  ^ 
fome  cafes  communis  error  facit  jus ;  per  Powell  J.  and  judg-  BruSa.  at. 
ment  accordingly.  Farr.  pj.  Mich,  i  Ann.  B.  R.  in  Gri^s  ▼•  cites  pi.  q] 
Inglcdcw.  '        »^3.  3*0. 

**  39H.  6.  30. 

4  E.  4.  19.—  Le.  9.  in  Cater*t  Cafe.  S.  P. J(^  417,  418.  in  Cafe  of  Mounfonv.  Bourne.—— 

A  multlttide  of  judicial  precedents  in  Court  make  a  law,  as  the  cafe  of  concurrent  leafes.  Hard.  6S. 
Trin.  1656.  in  Cafe  of  Vaughan  t.  ManfeU— ITk/  two  or  three  precedents  ought  not  to  prcrail  againll 
^tfunJiminialruiaofUvf.    Hard.  52.  Hill.  1655.  Walfinghamv,  Baker. 


(C)  Of  what  Regard  Precedents  are  in  Law^ 

I.  T  F  we  fliall  adjudge  contrary  to  received  precedents  y  it  will  be 
^  of  evil  example  to  the  young  apprentices  and  ftudents  of 
the  Law,  infomuch  that  they  will  not  know  what  to  give  cre-» 
dence  to;  whether  old  books  or  new  judgments,  i  Show* 
124.  Arg.  cites  33  H.  6.  41.  per  Prifot. 

2.  Two  or  three  precedents  will  not  make  a  law,  and  cfpccially  [  J03   j 
where  there  are  40  to  the  contrary.    Br.  Retorn  de  Brief^ 

pL  93*  cites  5  £•  4*  109. 

3.  In  venire  facias  the  Jherijf  returned  the  names  of  twelve  only  Jcnk.  172. 
upon  the  hack  of  the  writ,  and  not  in  afchedule  as  is  ufual,  and  he  |   c   mj* 
returned  Venire  feci ,  and  not  Executio  ifiius  brevis.     And  all  the  fays  tho 
Juftices  of  both  Benches  agreed,  that  they  would  not  change  Sheriff  re- 
the  ancient  courfe  for  mifchief  which  might  happen ;  for  if  oa\y,*iconS- 
twelve  onlyjhould  be  return^ d^  none  can  have  jury  without  a  tales ^  if  ing  'to  the 
any  be  challenged  \  by  which  they  caufed  the  flieriflF  to  amend  the  words  of  tiio 
return  in  pain  of  amercement ;  and  yet  the  writ  is,  Venire  facias  heouRht^to 
12  liberos  -Sc  legales  homines  &c.    Br.  Retorn  de  Briefs,  pi.  84.  haveretMrn* 

cites  2  H.  7.  8.  «*!  44-  ac- 

cording Co 
confVapt  ufage,  for  fpeeding  the  trial  in  cafe  of  challenge,  death*  ficlrnefs,  or  delay  of  the  rates;  the 
iberid  ihail  be  amerced  for  this  return'   And  addst  Note  the  care  of  the  law  in  prcferving  aiKient 
forms,  and  yet  upon  experiment  of  a  mifchief,  although  the  forms  of  a  writ  are  not  to  be  altered,  yet 

Srecedenisand  conlftant  ufage  muft  be  obfervcd.         S.  P.  Mo.  218.  cites  S.  C-       S.  P.  Sav.  114. 
Jich.  31^(33  Eliz.  Mathew  T.  Harecourt. 

4.  A  counfcllor  ought  not  to  be  heard  to  fpeak  againft  com- 
mon precedents,     i  Show.  124,  cites  13  H.  7.  23. 

5.  A  willy  whereby  the  heir  was  difinherited,  and  the  cftatcs  In  the  Cafe 
given  to  2  infants,  ftran;::crs,  tho*  obtained  by  great  fraud  and  PrtRTl/' 
^ircumvcmiqn  of  tjie  father  of  one  of  the  infants,  was  denied  to  moJ.  307* 

be 
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Pafch.  24  be  fct  alide  for  «miiI  rfaprecetUnty  tho*  the  Ld.  CSianceUot  Acm 

^C^  clared  his  refolution  to  do  all  that  he*  could ,  and  tho*  he  had 

Vaughan'  dirc£lions  from  the  Houfe  of  Lords  to  decree  according  to 

Cb.  J.^**<'»  juilice  and  e.quity  tho'  no  precedent  could  be  found*     a  Ch. 

2VT«rf  ^'  ^3^-  ^5  ^^^'  ^-  R^^"5  ^-  Wynne. 

citing    of 

prtcedeatt  in  natter  of  equity;  f»r  if  iHsrt  be  equity  in  a  cafe,  that  equity  ia  aa  univerfal  trat!i» 
and  there  can  be  no  precedent  in  it ;  fo  that  in  any  precedent  that  can  be  produced»  if  it  be  tiic  fame 
wttk  this  cafe*  the  reafon  and  equity  it  the  fame  in  itfelf ;  and  if  the  precedent  be  not  the  fame  cafe 
%piththiSt  i(  i»  noc  10  be  cited*  being  not  to  thatpurpofe.  But  Bridgmao  Ld.  Keeper  laid,  Ccrtaioiy 
preeedenta  are  very  ncceifary  and  ufcful  to  us ;  for  ia  them  we  nuy  find  the  reafons  of  the  equity  id 
guide  us ;  9od  befide,  the  authority  of  thofe  who  made  them  is  much  to  be  regarded.  We  (hall  fup- 
pofe  they  did  it  ip^n  great  oonfideration  and  weighing  of  the  oMUer,  and  it  would  be  very  ftraoge 
^Qd'^ery  ill,  if  we  (hould  diiturb  aod  fet  afidfe  what  has  been  the  courft  fqr  ^  long  feries  of  time  aad 
(^s.-^Hale  Ch«  B.  fdid..  He  knew  there  ianointrinfical  difiereocfe  iu  cafes  by  precedents;  but  there 
It  a  great  difference  in  a  cafe,  wherein  a  man  is  to  make,  and  where  a  man  feci,  (and  is  to  follow*  a. 
precedent ;  in  the  one  cafe  a  man  is  more  itridlly  bounJ  up»  but  in  the  othtr  he  may  take  a  greater 
liberty  and  latitude ;  for  if  a  man  be  in  doubt  in  aequilibrio  concerning  a  cafe,  whether  it  be 
equitable  or  no,  in  prudence  he  >^ill  determine  according  as  th^  precedents  ha^e  been,  efpecially  if 
they  have  been  made  by  men  of  good  ai^ihont/  for  learning  Uz,  and  have  been  coatinued  orpurfiiod* 

6.  Precedents  in  anions  for  vjords  are  not  of  equal  authority 
as  in  other  aflions ;  becaufe  norma  loquendi  is  the  rule  for  the 
int\rrpretation  of  them,  and  this  rule  is  different  in  one  age 
from  ^l^t  it  is  in  another.  Per  Cur*  10  Mod.  197.  HiU. 
12  Ann.  c.  R.  Harrifon  v.  Thomborough. 

7.  In  the  cafe  of  a  laps'd  devife  by  the  dcvifee*s  dying  in  the 
teftator's  life-time,  Ld.  uh.  J.  Parker,  in  delivering  the  refolution 
of  the  Court,  faid,  that  he  mud  have  thought  himfelf  obliged  to 
have  fubmitted  to  the  number  and  weight  of  authorities  in  that 
cafci  tho'  he  had  not  been  fatisfied  with  the  reafon  upon  which 
thej  were  eftablifhed ;  that  to  fhake  the  law^  when  firmly  efta-> 
blimed,  is  not  to  be  dpne  without  the  greateft  danger  to  th^ 
cAates  and  properties  of  the  fubje£t.  I6.  Mod.  375,  Hill. 
3  Geo.  I.  B.  R.  in  the  Cafe  of  Goodright  r.  Wright. 

8.  The  iXxxxin^  fettled  rules  concerning  property^  is  the  moft 
dangermis  way  of  removing  landrmarks;  per  Parker  Ch.  J, 
Wms's  Rep.  399.  Hill.  1717.  in  the  Cafe  of  Goodright  v. 
Wright. 

^.  Where  things  are  fettled  and  rendred  certain^  it  will  nol 
be  fo  materia],  how,  as  long  as  they  are  fo,  and  that  all  people 
r  J04   3  know  how  to  aft  \  per  Ld.  C.  Parker.    Wms's  Rep.  451.  Trim 
1 718.  in  Cafe  of  Butler  v.  Duncomb. 

10.  I^.  C.  Talbot  faid,  he  thought  it  much  hetttr  U  flick  ia 
the  inswn  general  rules  than  to  follow  anyone  particular  precedeni 
^hich  may  be  founded  on  reafons  unknown  to  us.  Such  4 
proceeding  would  confound  all  property^  And  then  citing  th^ 
Cafe  of  Ladt  Lamesborough  v.  Fox,  as  of  the  ftrongelt  au- 
thority to  the  Cafe  in  point,  his  Lordfliip  faid,  that  tlio'  it  b^d 
not  been  in  the  Houfe  of  Lords,  he  (hould  have  thought  himv 
iclf  bound  to  go  according  to  the  general  and  known  rules  of 
law.     Cafes  in  Chan,  in  Ld.  Talbot's  timCf  26,  27. 

11.  It  is  dangerous  to  alter  old  eftablijlfd  forms.     Per  Ld.  C 

T^bot.  Caies  v^  Chan,  ia  Ld.  T^^t's  umo  i^.  Fafcb.  173^. 

id 


^ 


i9  the  Cafe  of  aNe  exeas  rqpnun  toS«9tliad  fince the Uoiom 

Hunter  ▼•  Maccraj. 

{For  more  of  ^rcCeOenttf  in  general,  fee  j^t  €xt9Sl  SUff« 
niim  (B)  pi.  13>  and  other  proper  Titles.] 


mm^mm^'mmm 


^vaztipt  Qnoti  teVbau 


(A)  Lies  aga/fi/i  wiomy  and  in  what  Cafes. 

I.  T)R«cipe  quod  reddat  oipaflurefir  two  oxen  lies  againft  him  ^^  It  tet 
^  who  is  not  tenant  of  tbefiiL    Br.  Precipe  quod  reddat,  ^^ft  *  ** 
pL  39.  cites  4  £•  2.  and  Fitzh.  jpreye  793,  une  of  ti« 

foil.    Br» 
Precipe  quod  reddaty  pi.  19.  cites  4  E.  2.  and  Fitxb.  Breve  791,  793. — Fsragmitfjt  Hiutgi  ff  tie 
foil  lies  alwajt  ^uod firmittatt  and  not  pnecipe  ^uod  reddat.    Br.  Praecipe  )uod  reddat*  pL  !•  cUe* 
17  H.  8.  12* 

2.  Precipe  quod  reddat  lies  againjl  a  parfon^  but  no/  againfi  a 
"vjcar  I  for  the  franktenement  is  only  in  the  parfon.  Br.  Ileap 
and  Chapter,  pi.  34.  cites  15  AfT.  14. 

3.  lifeme  inberitriM  takes  baron^  and  they  have  iilue,  and  the 
feme  dies,  there  the  law  adjudges  the  franktenement  in  the  barony  as 
tenant  by  tht  curtefy  immediately  without  entry ^  and  precipe  quod 
reddat  lies  againft  him.  Br*  r recipe  (juod  reddat,  pt  38^  cites. 
21  £.3.  49.  and  Doct.  &Stud.  lib.  a* 

4*  rrsecipe  quod  reddat  does  not  lie  againft  the  heir  wi^in  age, 
lit^ile  he  is  within  age.  Br.  Precipe  quod  reddat,  pi.  29.  cites 
Fitzh.  Breve  897.  26  E-  3.  57. 

c.  In  cafe  of  rent  fervice^  a  man  (hall  have  praecipe  qiiod  And  wboif 
reddat  or  affife  againji  other  than  tenant  of  the  land  where  there  «*»^m'W» 
is  apernour.     Br.  Precipe  quod  reddat,  pi.  9.  cites  3^  AfH  31.  ^^/  ^ 
per  Thorp.  and  the  /«• 

nant  b$Ut 
ix  1^.  and  the  mefme  over  iy  lo/.  ^f  the  lot.  W  deoy'fit  the  lord  hat  not  voj  againft  whom  la 
brio^  hit  writ  to  recover  the  rent  of  lo  t.  but  mgaffifi  the  wMjtUy  who  it  kU  very  tejuvir ;  for  in  law 
chcfc  is  no  other  who  can  be  adjudged  hit  receiver  or  pemeur.    )bid* 

6.  In  praecipe  quod  reddaty  it  was  agreed  for  law,  that  if  a  ScSetjvet^ 
villein  purcha/es,  and  the  lord  does  not  enter,  yet  praecipe  quod  ]J^7*^^r?. 
f c^t  may  be  brought  againft  hatby  for  if  ^hf  lord  enters  pend-  ^ngj^ 

5  ing 
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jtt  the  em.  }ng  ^  writ,  it  (ball  abate  the  wiit.    Br.  Brief*  pi.  48.  citev 

/eifor  mnddijjlfi)u;  and  M  the  villein  or  wurigMgei  tMkit  tbi4mtlrt  ttamney^  and  jpltada  «»  the  trii^ 
llie  dtwiandant  by  tbefpeciai  mattvrfiaU  mAtmigim  'hit  vnit  \  quod  nota.    iftid* 

[  505   ]      7*  Praecipe  quod  reddat,  aflife  &c.  Ifes  againft  the  ^tteen,  Br. 
Precipe  quod  reddat,  pi.  32.  cites  11  H.  4.  67. 

%,\i  a  man  has  common  certain  in  jure  uxoris,  or  in  tatl,  and 
grants  it  over,  and  dies,  the  heir  or  Jeme  may  hare  cui  in  mtm 
&c.  againft  the  pemour  of  the  common,  but  not  againft  the 
tenant  of  the  foil.  Per  Shelley,  which  Fitzherbert  utterly 
denied,  and  faid  that  no  praecipe  lies  in  this  cafe.  Br*  Precipe 
quod  reddat,  pi.  i.  cites  27.  H?  8.  12. 

Writ  of  p.  Praecipe  quod  reddat  does  not  lie  hut  again/l  tenant  rf  the 

'^;^"*»  Jranktenement,     Br,  Eftates,  pi.  46. 

gumrdian^ 

and  yet  he  It  not  tenant  of  the  franlctenement.  Br.  Precipe  quod  reddat,  pi.  3  ^.  citei  F.  N.  9.  Writ 
^  Dower.  And  writ  of  ingrcflu  ad  terminum  qui  prcteriic  lies  a^tiolt  tenant,  fmr  mmer  vie 
mfter  the  demtb  ofeeftjf  f «r  vrV.     Ibid  And  writ  of  dotutr  lies  ajiamft  gnardian  infgQ^  and 

againft  the  granite  of  bis  rntere/i,  but  jw/  againft  bit  lejpte for  jean,  ibid.— — >if*W  lies  agaioft  tke 
committee  of  the  King,     Ibid. 


fee  Prero- 


(B)  lAt^for  wbom^  in  refpcd  of  Eftate^  and  what 
'^4  )i^*7«  amounts  to  it. 

1.  T^RITof  entry  in  nature  of  ajftfe  is  a  prxcipe  quod  reddat. 
■       Br.  Precipe  quod  reddat,  pi.  1  j.  cites  4  H.  4.  i. 
2.  ^  writ  ofefcbeat  is  a  praecipe  quod  reddat.     Br.  Preroga- 
tive, pi.  119.  cjtes  Regift.  fol.  165. 
8.  P.  But         3.  Termor  of  a  feigniory  (hall  not  have  cejfavit^  if  the  term 
f  *  "  o^  ^**  ccafes ;  for  this  is  praecipe  quod  reddat,  which  none  can  have 
for^Ufe  may  but  he  who  dcmands  franlctenement.   Br.  Precipe  quod  reddat^ 
fcaire  ceffa-    pi.  24,  citcs  9  H.  7.  16.  per  Wood  \  quod  non  uegatur. 

farit,  pi.  40.  cites  S.  C. 

4.  If  tenant  for  life  furrendcrs  to  him  in  reverfionout  of  the  landy 
to  which  he  agrees^  the  franktencment  by  this  is  in  him  immc- 
diai^ly,  and  he  is  tenant  without  entry,  as  to  the  bringing  of  an 
acllon  by  precipe  quod  redd;:t,  but  he  fiiali  not  have  trefpsi« 
without  entry.     Br.  Surrender,  pi.  50.  citcs  21  H.  7.  7, 

(C)  Of  what  it  lica. 

Jfrdroprm-'  I   pRaccipe  quod  reddat  of  *pa^urefor  two  oxen^  and  well. 

Tcddat^^of  -^^^  ^^  f^^  ^*^  *^  f**^  fpedal  cafe,  precipe  quod  reddat 

frofie  af>.     lies  of  common  of  pafture»  tut  it  is  not  by  name  of  common  of 
frndcr,  but  pqflure.       Br.  Demand,  pL  42*    cius   4  E.   2.  and  Fitzh, 

.of  common     iil;^r  ^^^    -^^  »    r.     -n-  .      t 

ofpafture      Bnef  792,  793. 

lies  ^uod  permittat.  Ibid.—*  S.  P.  Br.  Precipe  quod  reddat,  pi.  30.  citet  F.  N*  B^  ai;.— — S,  P^ 
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.  fl.  ^i.  €iili  F.  N.  Jk  iiju  S.  P.  «>r  th«  like  *e.  Br.  ?Wcf^  ^iiod  reMi^,  pi  i.  cittt 
»7  H.  8.  I  a.  Per  Fitzh«rbert  and  Shell  v  J."— 5^  of  commotijor  nuo  oxcWy  per  Shelky ;  btit  contra 
Fittherbert clearly ;  for  there  is  a  Jlve^ty  between  fafture  mtid  common  ;  for  if  I  grant  you  pafture 
fir  20  bcafts  in  ny  inaDor»  I  fliali  appoint  you  where  you  (hall  have  the  pafturo ;  but  if  I  grant  to 
you  common  for  zo  bcafts  in  my  manor,  you  (hall  have  it  per  my  and  per  tout;  note  the diveriity. 
«-lhid.  Precipe  ^uod  reddat  lies  effafmrefir  t%t/o  cmvxy  but  m>t  ofc»mmon  of  pafturefor  t-u/^cotvi  9 
per  Afliefon ;  but  the  other  Jufticea  held  it  to  be  aJi  om,  Br.  Precipe  quod  reddati  pi.  jj.  cittt. 
4  E.  4,  i.^-Br.  Commont  pi.  45.  cites 4 E.  4*  i.  z. 

2.  Mortdancefter  docs  not  lie  of  homage  nor  of  fealty ^  but 
writ  of  cuftoms  and  fervic^s,  bccaufe  they  are  not  annual ;  and 
fo  it  feems  of  precipe  quod  reddat*  Bn  Precipe  quod  reddat^ 
pi.  40.  cites  6  £.  2. 

3.  Cui  in  vita  of  three  houfes  and  two  rodd  of  landy  and  of  [   566  J 
Pqfturefor  2,00  Jbeep  cum  pertinentiis  in  D.     And  well  by  the 
opinion  of  the  Court.     Br.  Precipe  quod  reddat,  pi.  41.  cites 

6  E.  2. 

4.  It  docs  not  lie  of  znadvovfon.    Br.  Brief,  pi.  359.  cites  S.  P.  Br* 

4^-3*4'7-  411.  cites 

rhe  Rcgif* 

tor,  fbl. 219.— 8.  P.  Br. Precipe  ^od  red^lar,  pi.  30.  cites  F.  N.  B.  tty. S.  P.  Ibid.  pi.  3 1 .  citev 

Fitzh.  Formedoa  92.  M.  j6  £.  3.  and  34.  M.  14.  £.3.—^.  P.  Br.  Demand,  pi.  ^3.  cites  9  H  6. 
-#-S.  P.  Br.  Precipe  quod  reddat,  pi.  lO.  cites-5  H.  ;.  38.  per  Kebillt  which  Brook  fays  feem^good 
bw;  for  the  right  of  advowibn  Ilea  of  it|  and  yet  in  common  recoveries  for  aflurance  of  lands  and 
teocrocoCSy  it  isufed  to  put  advowfons  in  thofe  praecipes,  m.  in  writs  of  entry  in  tbt  poft.  But 
ibid.  pi.  15.  cites  10  E.  3,  15.  contra^  that  it  ddes iie  of  an  advowfon;  per  Fjiirfaxt  ^uodaoaiM* 
ptur. .  But  ^uarc  iodc. 

5«  Nor  of  a  market,  Br.  Precipe  quod  reddat,  pi.  31.  cites 
Fitzh.  Fine.  68.  T.  13.  E.  3. 

6.  If  a  man  grznts  pi/chary ,  and  the  grantee  has  it  infeveralty, 
and  is  diiTeifed'  and  dies,  the  heir  or  fucceflbr  ihali  have  v/r/V  tf 
entry  Jur  dtffeyin,     Br.  Precipe  quod  reddat,  pi.  33.  cites  13  £.  3. 
But  Brooke  ftys  this  feems  not  to  be  law. 

7.  Writ  of  entry  ad  terminum  qui  prxtcriit  was  admitted  ta 
lie  of  the  Meltwy  of  the  foke  of  Wincbejter.  Br.  Precipe  quod 
teddat,  pi,  32.  cites  19  E.  3.  &  Fitzh.  View  77. 

8.  lyrit  ofayel  was  abated,  becaufe  it  was  hovaf  marifci;  for 
this  does  not  lie  in  tillage.     Br.  Precipe  quod  reddat,  pi.  33. 

9.  JPrJBcipe  quod  reddat  waS  btought  of  the  office  of  ferjeanty  Writ  of  t9^ 
in  the  abbey  of  the  borough  of  St.  Peter.      Br.  Precipe  quod  -f'^ihtT 
reddat,  pi.  3.  cites  the  Regifter.  gainft  J.  K. 

of  three  m«m 

fuaget  and  the  cffice  offerjemnt  Vfitbin  the  ahhey  of  Weftminfter\  and  by  the  beft  opinion  the  a£tioa 

does  not  lie  of  the  office  ^ another* i  po£effion\  for  the  itatuteof  Wrftminfter  2,  cap.  23.  gives  aflife 

of  eftovers,  wood,  and  office  of  fee  J^c.  of  his  own  poiTefiion ;  but  does  not  giVe  adtion  of  another's 

poflcffioa  by  piaecipe  quod  reddat.  Br.  Precipe  quod  reddat,  pi.  4.  cites  7  H.  6.  8. 

10.  In  debt  it  was  faid,  and  not  denied  but  that  a  man  (hall  s.  P.  Br. 
have  prxcipe  quod  reddat  of  z  portion  of  land -y  quod  quaere,  un-  f'^^^^s-C. 
lefs  he /hews  tie  quantity.   Br.  Brief,  pL  424.  cites  11  H.  4.  40.  J-Br.  De-* 

maod, 
pi.  $2.  cites  XI  H.  4.  per  Hill  and  Hank. — Br.  Precipe  quod  reddat^  pi.  21.  cites  S.  C.  per  Skueoei 
^uod  Hill.  ].  conceffit.  flut  Brook  faysy  Slu^re  legem  at  this  day  ;  for  uncertain. 

Praecipe  quod  reddat  lies  of  a  portion  of  land  cum  pertineyUiit }  per  UlU  and  Hanlc.  and  not 
4eny'd;  -quod  oota  bcAc.    Br.  Demand,  pi.  24.  cites  S.  C. 

U 
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^ftcipc  qupd  radda^  pi.  23.  ciiu  S.  C* 

•  ^^  *•  r  I .  A  man  may  hare  pnecipe  quod  reddat  of  a  tenement  and 
^^^j„*'  garden f  per  Jcnncy ;  but  per  HufTey  Ch.  J.  a  man  fliall  not  have 
pnecipe^od  precipe  quod  reddat  ff  m  ^  garden  enly^  but  may  hare  plaint  in 
wddat.  Br.  aj^j^  of  a  garden  and  of  a  toft.  Br.  Precipe  quod  reddat,  pL  16. 
5!^;it„cites22E.4.  13. 

5  B.  1.  and 

Tiuh.  Brief.  797.— Itdoct  net  He  of  a  garden  :  nor  of  a  crrftnw  eoifdge.  Br.  Precipe  )ood  redda;^ 
fU  iS.  cites  S  H.  6. 5.  p«r  Babbingtoo. — S.  P.  bur  Strange  (aid  he  bad  fcen  a  garden  demanded  hj 
proper  name.    Br.  Demand,  pi  S.  cites  Z  H.  6.  3. 

*|.^^  I2»  It  lies  of  an  upper'<bamher :  per  Rede;  and  it  was  faid 

20w  citeV  ^^^  ^^  H.  6.  is  contrary,  and  that  it  is  not  frank  tenement ;  for 

S.  C.  And  it  cannot  continue ;  foV  if  the  foundation  perifhes,  the  chambev 

per  Huflcjr  is  gone :  and  Huffey  and  Fairfax  agreed  to  it.    Br.  Precipe 

.  to,  the*  S^^  reddat,  pL  23.  cites  5  H.  7.  9. 

chamber 

f^ca  by  grant  without  Hvtrjof  feifin  |  for  a^  fraakteacment  it  in  it,  any  more  than  ia  trees  growii^ 

I 

13.  In  trefpafs  it  was  admitted  that  a  vill  may  be  recorered 
by  pr:fccipe  quod  reddat;  and  fo  fee  that  vill  is  a  ^pod  demamL 
Br.  Demand,  pL  20.  cites  5  H.  7.  9. 
[  507  ]       14.  It  lies  of  a  *g9rce^  \pf^Jfogf%  and  Xeommon*    Br.  Predpe 
'  •S. P.  ibid,  quod  reddat,  pi.  00.  cites  F.  N.  B.  loi  &  217. 

fL  31.  cites    *  '  *   .  •*  ^  ' 

M.  1 3  £.  5.  57.  aod  F.  N.  B.  1 2. — f  $•  of  a  paflage  vitra  afaiam,  Br.  Precipe  food  rsddat,  pi.  41' 
cites  6  E.  2.—- ^-t  It  does  not  lie  of  ctmmon^  but  guod  permittat;  and  the  like  of  vthcr^^««^ 
pmdtr  which  lie  in  prender  and  not  in  render ;  for  «/  ecmtmn  ia^v  fro  miHon  Heg  ^ptvfit  aMicndcr 
iitf  4K  ^yodptrmitut  \  and  hf  the  ftmtvte  of  Wefiminfttr^  ajfife  hgivtn  \  but  by  thiSf  vr//  ofmi^j  im 
umtitre  rf^fift  it  tnt  givea  of  it  {  for  this  is  precipe  quod  rcddatt  but  aflife  lies  by  the  commoo  Uw«f 
rent'cbarge  and  feck ;  for  thofc  lie  in  mdn.  Br.  Precipe  ^uod  reddat,  pi.  ij.  cites  4  Cd.  4.  i.  per 
tot.  Cur.  except  Afhcton.  « 

•  s.  P.  Br.  ly.  &  of  the  ^pr$fits  of  a  mill.  Br.  Precipe  qnod  reddat, 
Jl'Slrpt'p'- 30- cites  F.N.B.  217. 

jr. cites F.  N.  B.  Aiik 

Ai  of  the  16.  &  it  lios  Well  of  the  cujibd^  of  aforefi.  Br.  Precipe  quod 
•f^u^f-*  reddat,  pi.  i.  cites  27  H.  8*  12.  per  Fitaherbcrt  and  Shelley  J. 

tody  of  the 

park  of  B.  Br.  Precipe  quod  reddat»  pi.  31.  cites  7  E.  \,  6j.  and  Finh.  Entre  \,  -t  S.  P* 

aad  ytt  properly  a  quod  permiltat  lies  of  fuch  thing.  Br.  Demaod»  pi.  43.  cites  34  K.  i.  arxi 
Titzh.  Brief.  S55. 


(D)  Place.  In  what  Place  it  (hall  be  brought. 

s.  p.  Br.     I.  pRaccipe  quod  reddat  (hall  be  brought  in  a  *  vill  or  plate 
TCdilC  fU*  iwcww,  and  not  in  a  hamlet.    Br.  Precipe  quod  reddat, 

ts.  cites '    pl«  2.  cites  34  H«  6.  I,  18. 

8  E.  4,  6. 

per  Cor.—*  S.  P.  Br.  Precipe^ quod  reddat.  pi.  27.  cites  54  H.  St  18.  per  Laken ;  but  per  M^le« ' 
i6Uc,  dower  and  trtfpmf*  may  be  broaght  im  u  bmmUt,    Aod  Daaby  JuAicc  screed  with  Lakcii 
tlurIy.«^Fxcctpe  ^uod  reddat  dots  wt  lie  in  a  InmUt^  ba  oolj  ia  t  Till  |  ^  t9t  Cur.  But  aotr,  where 

th« 
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tk«4and  Iks  h  thtfirejf  9/SSeruf09d,  or  die  lake,  wlueh  is  outof  aiiy  Infi,  ijinefe  Himc.  Br.  Pre- 
cipe ^uod  reddat,  pi.  7,  cites  9  £.  4»  36. 

(E)  -J^^/x*     What  is  fuffident  Seifin. 

I.  QE'iftn,  in  law  is  fuflficient  to  ouft  aft  ion  if  none  abates.  •  As  *•  J*-  p* 

^  if  mj  father  dies  feifed^  and  none  enters  s  quod  nota.     Br.  f^r'tib"^* 

Precipe  quod  reddat,  pi.  5.  cites  21  H.  6.  8.  and  F,  N.  B.  tit,  fcifia  in  Uw 

Dote  unde  nihil  habet  accordingly.  an.me,  aod 

precipe  quod 
reddit  may  well  be  brought  againft  me  ;  hut  he  faidi  if  ^nt  mhiittit  the  writ  (hall  be  brought  a|aiaft 
him ;  for  thereby  he  is  teaant  of  the  franktenement  in  ik(X,  Br.  Seifin,  pi.  13.  cites  S.  C. 

2.  Leafe  for  yearshy  A»  to  B.  on  condition  to  have  fee  \  a  precipe 
quod  reddat  was  brought  againft' A.  and  B.  and  held  good,  and 
not  abateable  for  the  doubt  whether  the  condition  (houldbe  per- 
formed. PI.  C.  482.  b.  in  Cafe  of  Nichols  v.  Nichols.*— cites 
X  2  E.  2.  Fitzh.  Voucher  265. 

* 

(F)  Where  Joint  or  ScveraL  And  Pleadings. 

I .  T  F  a  man  gives  land  in  tail  or  for  life  rendring  rent^  and  the  Br.   De- 

^  donee  or  lejfee  leafes  or  difconiinues   to  divers  "perions,  the  ^   ^^^' 
donor  (hall  demand  the  rent  by  feveral  praecipes  quod  reddat  s.  b. 
apainft  them  j  per  Thorp  and  Baflfet  J.     But  per  Hcrle  anno  3, 
it  ihall  be  demanded  againft  them  in  common ;  but  per  BafTet  [    ro8    3 
ajidThorp  he  may  demand  the  whole  rent  againft  every  tenant, 
or  in  proportion  at  his  will,  and  he  ftiali  have  feveral  actions  of 
waft  againft  them.  Br.  Several  Precipe,  pL  13.  cites  22  AiT.  52. 

-^.  If  2  fons  are  co-heirs  in  gavelkind,  and  are  diffei/ed^  and  the  ^"^  t^* 
»ne  dies  ivithout  ilTite^  the  other  tvho  furvives  /hall  have  feveral  "y"    rj-, 
ncitonsy  and  not  joint  action.     Br.  ocveral  rrccipe,  pi.  9,  cites  /dftn  Jaw 
24  E.  7*  '»  '*'  ««** 

^  'and   fifter, 

ought  to  fever  in  adlion.     Br.  Several  Precipe,  pT.  9.  cites  24  E.  3. 

3.  Mcrtdancejlor  Ofgainfi  B,  and  his  feme  and  one  A.  of  a  houfe 
in  one  fummons,  and  of  other  tenements  in  another  fummons  \ 
the  hai-on  and  feme  fnid  that  they  luere  tenants^  and  that  A.  had 
r.o'hing^  and  vouchW ;  and  A.  faid^  that  he  luas  file  tenant^  and 
vouch" df  and  the  demandant  as  to  the  baron  and  feme  flood  the 
voNcher  5  and  as  to  A.  ivhcre  he  had  faid  that  he  was  file  tenant^ 
Pri/l,  that  he  "ivas  not  \  and  the  Court  would  not  fuffer  him  to 

'have  otiier  anfwer  j  by  which  in  right  of  this  fummons  the  writ 
.was  abated  and  ftood  for  the  remnant*  Quod  nota.  Br.  Several 
Precipe,  pi.  2.  cites  28  Aff.  25. 

4.  Attaint  againfl  B.  and  K.  his  feme  and  A,  founded  upon  ajjifg 
of  novel  dijfeifin.  Finch,  demanded  judgment  of  the  writ ;  for  the 

fummons  is,  Summoneas  B.  and  K.  his  feme  and  A*  as  tenants  in  com* 
mon^  and  -B.  and  A.  made  default^  and  K.  is  received  \  Yicfaid^  that 
thofi  lands  and  others  defiended  to  K,  and  A.  vtho  made  partition^ 

and 


5o8  jptttcfpe  <lttfiii  tentat. 

and  this  Imtd  nvas  allotted  t9  K.  &c.  andfo  they  arefeveral  tennis  t 

judgment  of  the  writ,  and  therefore  there  ought  to  be  fcrcnd 

fummons's,  as  in  mortdanceftor  juris  utnim  &c.  &  non  allocatoT; 

for  this  \s  founded  upon  ajjife^  in  which  writ  fevcral  tenancy  is  nopUa^ 

nor  here ;  but  otherwife  it  'would  be  if  one  who  was  not  party  to  the 

affife  had  been  tenant,     j^r.  Several  Precipe;  pi.  3.  cites  50  Afll  4* 

5.  Debt  againfl  three  by  joint  pracipe  and  procefs  iffued  till  the 

one  was  outlaw  d^  and  after  got  pardon  and  demanded  judgment 

of  the  writ,  inafmuch  ^sfive  were  bound  by  obligation  anatnvo  npert 

left  out.     Norton  faid,  the  five  are  bound  and  every  one  in  the 

whole,  by  which  the  writ  was  abated  \  the  reafou  feems  to  be  in- 

afmudi  as  all  ought  to  befued  if  he  will  have  joirn precipe^  and  every 

one  by  himjelfmay  be  Jued  by  feveral precipes.    Br.  Several  Precipe, 

pL  7.  cites  12  H.  4.  18* 

Br.  Several        (J,  Precipe  quod  reddat  againfl  two  by  feveral  precipes  of  fever td 

TrciHl  ^^'  ^^J  '^^  ^"^  appear' d  and  faid  that  the  one  land  and  the  other  is  all 

H.  4. 14.      one  landy  and  pleaded  jointure  y  and  ^he  other  for  his  partfimiliter  j 

the  demandant  faidy  proteflandoy  that  the  one  land  and  the  ether  are  not 

oncy  but  divers y  and  maintained  his  ivrity  that  the  one  isfoie  tenant  tf 

the  one  landj  and  the  other  file  tenant  of  the  other  land^  and  well ;  for 

*    the  matter  above  pleaded  by  the  tenant  is  not  double ;  for  the 

firft  matter  is  void,  viz.  to  fay  that  the  one  land  and  the  other 

is  all  one ;  for  the  one  is  a  ftranger  to  the  feveral  demand  againft 

the  other ;  for  it  is  by  feveral  praecipes,  which  are  in  nature  of 

2  writs;  quod  nota»  per  Cur.    Br.  Double  &c.  pi.  137.  cites 

•  4  H.  6.  15. 

7.  A  man  brought  twoformedons  upon  one  and  the  fame  gifij  as 
fen  and  heir  to  one  anceflor^  and  as  coftn  and  heir  to  another  ancefior^ 
cfmoieticsy  and  this  feems  to  be  by  feveral  precipes  in  one  and  the 
fame  writ  againfl  one  and  the  fame  tenant ;  and  the  tenant  was  at 
ilTue  upon  tlie  gift  for  both,  and  the  jury  came  and  were  chofe, 
fworn,  and  try'd  upon  the  one,  and  were  alfo  chofe,  try'd,  and 
fworn  upon  the  other,  becaufe  there  are  two  divers  originals^ 
quod  ncta.     Br.  Several  Precipe^  pi.  4.  cites  21  £•  4.  25. 


I  509  3  (G)  Pleadings. 

1 .  I F  a  nicf pur  chafes  land  and  marries  the  villein  of  another  lord, 
-*'  and  a  fir  anger  will  purchafp  precipe  quod  reddat  againfl  the 
nief  and  her  baron y  he  need  not  to  name  the  lord  of  the  villein  but 
the  lord  of  the  nief;  for  the  villein  is  not  feifed  in  jure  proprio^ 
but  in  jure  uxoris.       Br.^Precipe  quod  reddat,  pi.  37.  cites 

Affile,  and        2.  In  alTife  of  mortdanceftor,  the  writ  was,  Si  obiit  feifitus  of 
T**^  w' /•  ^^^^  /*'^'  of  land  in  lengthy  andfx  in  breadthy  and  did  jict  fay  the 
LnH'Zni  P^^^^  or  piece  of  land  containing  &c.  and.  yet  well.     Quxre  in 
taining  40    prsecipc  quod  reddat.    Br.  Precipe  quod  reddat,  pL  36.  cites 
>'  /"     .   16  E.  3. 

ttngtb,  and  ^ 

%%  imbreadtb*  an  J  the  aOdfe  wattalteoby  def&alc  5  tbertfbre  ^re.  Br.  Ibiii.  pl«  20.  cites  14  AC  15* 

5  3-Th« 


3»  llic  Uffeffir  life  of  the  leafe  of  the  Kirtg  gfaMot  its  ejlate 
io  A,  againSwhofn  /v.  brought  precipe  quod  reddat,  and  xhtfirfl 
UJfee  dfd  pending  the  writ^  and  the  tenant  pleaded  this  matter ^  and 
io  his  cftatc  dctcrmin'd,  and  franktencmcnt  devolved  to  the 
Kiiig ;  and  the  demandant  coald  not  deny  it,  by  which  the  writ 
iibated.  Br.  Precipe  quod  reddat,  pL  6.  cites  24  £.  y  5.  in  the 
old  Report. 

4.  If  a  man  pending  a  precipe  qudd  reddat  tales  parcel  of  the  ^fre,  of 
tand  in  leafe fot  jeaU^  or  takes  execution  of  it  by  elegit  &c.  this  is  a  ^^|J/*^ 
good  bar,  during  the  term  or  execution.    Br.  Execution,  pi.  57.  ehmmge  or 
cites  24  E.  3.  39.  {JS'"'*** 

5.  Praecipe  quod  reddat  againjl  tv)0  who  vouch%  and  the  "**• 
vouchee  etitet^d  into  the  fvaprafttf  and  pleaded,  and  after  Belknap 
came  and  faid  that  one  of  the  firjl  tenants  nvho  vouched  was  dead* 
Judgment  of  the  writ,  and  therefore  the  writ  was  abated  by 
iiwardy  notvtrithftandixig  the  vduchen    Br.  Brief,^  ph  6o.  cited 

43  E.  3.  i(J. 

6.  Praecipe  quod  reddat,  the  tenant  faid,  that  there  is  another 
fracite  auoa  reddat  pending  by  the  fame  demandant  of  the  fame  land  /  • 

to  whicn  the  *  defendant  appeared^  and  after  was  effbip/dy  ind  •Orig .  (^ 
therefore  the  writ  was  abated  by  award*  quod  nota.  Br.  Brief,  •*»'^^J 
pi.  42.  cites  40  E.  3.  35; 

7 .  Note  per  Pa  fton,  thai  if  the  defendant  in  precipe  quod  reddatN 
^ads  afufficienf  plea  in  bar,  andtrdveffes  the  title  of  the  demandant^ 
this  plea  is  not  double ;  for  by  the  iraverfe  the  plea  in  bar  ii  ^ 
waived*    Br.  Double  &c.  pi.  11.  cites  9  Hi  6.  26. 

8.  Precipe  quod  reddat  of  land  in  D.  S.  and  W.  the  tenant  ^*'^«ft^*» 
demanded  judgment  of  the  writ ;  fof  all  the  lands  are  in  D.  abfque  ^^^1'^ 
hoci  that  any  part  of  it  is  in  S.  or  W.  and  the  demandant  faid  imofimr 
that  100  acres  are  in  D«  and  100  acres  in  S.  and  the  reft  in  W.  ^j^  *»* 
and  fo  to  iffuc.    Br.  Brief,  pi.  32.  cites  34  H.  6.  45*  "^^"^^ 

ttddtU  it 
hrpu^ht  pftbe  m4Jier  tfi  A,  B,  and  C.  it  it  a  gpod  p!ed  that  fart  extends  into  D.  Judgment  of  tht 
writ,  becaufe  the  dcmandaot  has  not  made  foreprife ;  quaere  inde ;  for  it  fcems,  that  he  bj  this 
0iaU  not  recover,  but  onlj  that  which  is  in  the  three  viils ;  and  fuch  gift  by  feoffment  or  fine  fluU 
giTc  but  only  that  which  is  in  the  three  Tills.  Br.  Precipe  qaod  reddat,  pi.  la.  cites  5  E.  4.  X03. 

In  prdevfpe  quod  reddat  rf land  in  D,  it  it  no  fUa  that  i6e  land  is  in  S.  Vfitbout  traverfi  that  Ii 
it  in  b,    Hr.  Brief,  pi.  2  x6b  cites  9  E.  4.  6. 

9.  It  is  a  good  plea  in  precipe  quod  reddat  iti  D*  that  there  are 
two  Dhjfciticety  Over  D.  and  Nether  D.  and  nolle  without  ad- 
dition* Judgment  of  the  writ,  by  reafon  of  the  vifne  j  per  Brian 
fend  Viivifolr.     Br.  Brief,  Brian  and  Vavifor,  pL  324.  cites 

pH.  7.  21- 

10.  A  man  may  hare  praecipe  quod  Tedd2,t  of  one  acre  coveted  Br.  ttt6f^ 
ivith  watery  or  precipe  quod  reddat  generally  oj  one  acre  oflandy  Jt^t  5*122 
and  each  is  good.    Br.  Precipe  quod  reddat,  pL  XI4  cites  12  U«  Lc' 

7*  4-  pcrVavifolf. 


Vol.  2tVi.  J5  f  Ipretojatfti* 
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nghtVf  or  «slB 


^vtxn^ttitt  d!  t{)e  SLingr. 


the  Ktni'i 
righti  of 

«dSriSo  (A)  Prerogative  of  the  Ring.  fFbat  Aa  tvSl  maU 
c»i  far  <»  Af4»  D^3/or  /o  //&tf  King. 

fo  thefe 

ri**^calfed*  t**  T  ^  *^  Chancellor  of  ths  augmentation  taies  an  obligation  t9 
^nvaiY€t»  theufe  of  the  Kingy  and  drivers  it  to  Sisfervant  to  ddiTCr 

before  thji  jt  to  his  Clerk,  who  ought  to  have  the  Cuftody,  and  theftroakt 
Sl^'^  rtf«r^/f  //,  Ac  Maftcr  (hall  be  charged  for  tlie  obligation,  becaiJe 
legiatoijlirt  hc  had  it  to  the  ufe  of  the  jKing,  and  therefore  fliall  fee  boand 
regia  coro-  to  fcndcr  it  either  to  the  King  or  to  him  who  oas  the  charge  of 
JS^IiS^i'"  it.    tD.4&sMa.i6i.45.] 

$ni6baa4is 

theiikprivilegia  n%\%  \  tod  BrittOH,  droit  le  r«7.    But  fince  tlie  aA  of  jus  ngnt  Ibc.  hat  heco  €oi»« 

non^called  pnrogativa  i^s*  wbich  is  all  one  with  that  which  the  ad  calb  droit  le  rej*    1  left. 

163.  cap.  5<y.  * 

The  King's  preibgatite  ii  part  of  the  Uw.  of  Englandf  and  comprehended  within  the  fame. 

1  Inft.  496- 

}  Ibid.  Trin.  4  fr  $  P.'ft  M.  the  Qaern  y.  Ld.  North.— —Jcnk.  si6.  pi.  60.  S.  C.  aa^  iafi» 
The  fiirvant  of  the  Chancellor  it  anfwcrable  to  the  King  kit  this  debt  j  and  fo  it  the  Chaoeett«-» 
lor  hft  wat  obliged  ta  keep  it  fcfely.— a  Roll.  R.  zoo.  S*  C.  cited  in  Sir  Edward  Cokc*t  Cafc.^— 
S.  C.  cited  by  Hobart  Ch.  J.  Godb.  295.  ik  Sir  £dward  Coke's  Cafe  as  in  Dyer  ibi.  the  L«d 
Korth's  Cafe. 

Hwat  fcund  2^  If  a  f9to»  i^/  a  tectavet  who  recenres'  hin  iMtj,  an*d  iSttt 
^'r^lein*  ^^  krd  is  attainted  of  fehnfy  and  this-  receipt  and  attainder  is* 
the  Chan-  found  by  ofiBcc,  the  l^ing  fliall  \iV9^fcire  facias  againfl  the  rt^ 
eery,  that  ceiver  to  have  the  receipts  *i  Brooke  fays,  quare  if  the  fame  law  Be 
je.  rtcrhotd  nQt  again  ft  tertenantSy  and  if  the  fame  law  be  not  upon  outlawries 
tify  rf  H.    tn  trefpafs.     bv*  Prerogative,  pi.  1*36.  cKcs  50  Afi.  5. 

attaint fd  kc.  by  which  the  money  belonged  to  the  King,  and  that  the  faid  R.  mi  fi^fi^ ^ 
certain  laudafitr  that  be  was  debtor  to  the  King,  fart  in  fet  Jimpie^  and  part  fir  xoyemn^  nmk 
fliewed  who  was  tenant  of  the  ene,t  and  who  of  t^e  other;  by  wl.ich  fcire  facias  i0iied  i^b#  iIm 
tertenants,  and  the  King  had  execution ;  and  fo  fee  a  cUfe  tn  affion  forfeited  to  the  Kiof.  Br.  Chdk 
en  Ad  ion,  pi*  10.  cites  5oAfl:  5*  Sir  Hugh  S|«'ncer*i  Cafe,  alias  OfecB's  Cafe.— ~-Br.  QurfC^ 
pi.  34.  cites  S.  C— Br.  Preiogative,  pi.  544  cit^t-S.  G. 

3,  Executor  was  charged  in.  account  for  monies  reeeivei  tj 
Ufiator  out  of  the  Exchequer  by  an  infuffcient  warrant  from  the 
Lord  Treafurer.  Cro.  £•  545.  Hill.  jp^Elix.  B^'  R;  Dodingtodi^s 
Cafe* 

4.  C.  being  committed  by  the  Court  of  Esc^qyer  for  noa« 
performance  of  a  decrecy  by  which  he  was  decreed  to  paj  yiL 
jr  /.  to  a  new  corporation  made  by  tf^  Protector  for  the  propagahom 
n  the  gofpel  in  Nevf^Englandy  wjiich  corporation  had  power  to 
make  coUeftions  for  it  ^  ^d  having  noUeQeifuchfuwu  of  money 

Aow 


l^terofiatitie  of  tl&e  ai%  ts^o 

"TlSw  in  Ac  cuftody  of  fuch  perfons,  they  now  eantc  licrc  t^ 
habeas  corpus,  and  prayed  to  be  difcharged,  becaufe  the  cor^ 
poration  is  diffolvedj  and  they  know  not  to  whom  to  pay  the 
money,  and  alfo  becAufe  by  the  general  aB  of  pardon  all  con- 
tempts &c.  are  pardoned :  but  the  Court  held,  that  this  collecHon 
hetnftfor  a  public  ufe^  the  money  belonged  to  the  King)  and  that 
the  Kiiig  18  iiow  entitled  to  it,  as  well  as  to  the  money  colle£led 
for  the  buying  of  impropriations,  as.  wa§  lately  adjudged  \  and 
they  doubted  whether  a  perfon  committed  for  not  obeying  a  ■ 
decree  were  pardoned ;  for  the  commitment  of  the  party  is  the 
execution  of  the  decree ;  and  there  is  no  other  way  of  executing 
it.  £t  adjoutnatut.  Hard.  tpa.  Fafch.  13  Car.  1.  in  Scacc.  [  511  3 
ChiUenden's  Cafe« 

(5)  Execution.     To  what  ^ime  it  fliall  relate  for 

Franktenetnentk 

j[i.  TF  a  mtn  becomes  debtor  to  the  King;  being  feifed  of  '^^v'* 
^  land  in  fee,  and  after  iliens  thi^  land,  yet  this  land  may  ^^£  jjf ' 
be  afterwards  put  in  execution,  thb'  the  ali^ation  was  before  any  Rot.  11. 
m^ion  commenced  ;  for  it- relates  to  the  time  that  he  became  in-  J***>"*' 
debted  to  the  King  and  after.    50  Aff.  5.  adjudged.  Co.  8.    Sir  q^^I  §  p 
Ger*  Fleetwood^  171.  22  E.  i.  Rot.  Claufo  Memb.  13.]  See  (b)  pi. 

I»  2>  S.  C. 
•->If  the  King'a  debt  be  prior  on  rrrordf  it  binds  the  lands  of  the  debtor  intowhorc  hands  foever  die/ 
teme ;  becaiife  it  is  in  nature  of  an  original  feudal  charge  on  the  land\\ic\U  >nd  therefore  JAuIllub<« 
ject  tvery  body  that  cUials  under  it.     Hifl.  View  of  the  Court  of  Exchequer*  x  14. 

» 

[1.  If  SxldfHcer  accomptant  to  the  King  purchafe  land  orip''  ^^»^'  Tfie 
nrtlly  lo  him  and  his  wife  for  her  jointure^  and  to  his  own  heirs  y  this  J^^l^  ^J 
land  (hall  not  be  charged  during  the  life  of  the  feme,  nor  the  nota  hoc; 
feme  for  the  land.  D.  5  El.  225.  33.  adjudged.]  ^or  *«  ^^^ 

accrued  af- 
ter the  laid  jointure  made.  Trin.  5  Slis.  Sir  WilUam  Sayntloo,  alias  Sir  William  CavendiihU  Cafe. 
>«p].  C.  32 1.,9  &  10  Etis.  in  the  Cafe  of  Min^s»  cizcs^..C.  but  that  for  other  lands  of  the  faid  of- 
^ker  which  he  purchafed  at  the  fame  time  after  his  beiilg  indebted,  and  which  he  did  not  take  to 
liimfelf  and  his  wife,  but  let  remain  In  the  hands  of  others,  the  feifure  of  them  was  bwful  by  th<: 
common  law;  and  fays,  that  there  were  very  maivy  precedents  in  the  Exchequer  produced,  that  if 
any  be  accomptant  to  the  King,  or  if  any  money,  or  gooJs,  or'chattels  perfonal  of  the  King,  come 


]>l.  89:  cites  S.  C.  that  the  wife's  jutncure  is  not  liable  to  this  debt  at  common  law;  but  by  the  {Va- 
tuteof  *  ri  Elix.  cap.  4.  in  the  Cafes  of  all  the  King's  officers  by  receipt,  as  this  treafurer  was,  all 
their  Ijjihds  s^re  liable  to  ch^  King's  debts  from  the  day  on  which  they  became  fuch  officen. 
•^S.  k  Jenk.  286.pl.  ig. 

[3.  If  a  m2Xi  feifed  infee^  upon  his  marriage^  conveys  it  to  the  ufe  ^f  t^«  ^^^* 
al  himfelfand  his  wife  and  to  his  heirs,  and  this  is  for  thcjoin^  wt/^"*'' 
ture  of  his  wife,  and  after  he  becomes  officer  and  accomptant  to  the  in  part,  as 
Kingy  and  dies  in  arrear  to  the  iCing,  the  feme  ihall  not  be  ^y  gwr.tias? 
charged  for  this  land,  in  which  {he  was  jointly  <pifcd  with  ji""'^" 

S  f  a  her 


jointtfre 


I 
\ 


51 1  ]ptero0at{oe  to  tie  SUrii^* 

itit  cm'    her  bkroa  before  he  became  officer  to  the  Kiof »  iridi  die  £nj 

iHtf;.       =^""''    J^-  5  ^-  "S.  3*»  33-] 

claims  prior  • 

to  Che  charge,  and  therefore  it  not  fubjedt  to  it.  Hift.  Viewof  tbe  Coitrt  cf  Exe&CfWi;  1 1^* 

See  PI.  2.  aad  the  Kotf8« 


[4.  tf  the  plaintiff  in  an  ajjije  finds  pUigeS^  and  after  is 
for  his  mnjuii^  the  land  which  he  had  the  day  of  the  pledges 

found  (hall  be  put  in  execution.    22  Aff.  xiJ\ 
Godb-s^r^.        J.  Debtor  of  the  'Zlva^purchafes^  but  the  eJtaU  is  conveyed  te 
'^^Rot"^  r   fl«^/A<pr,  but  himfelf  took  the  profits.    The  lands  were  feiled. 
Walter  dt     II  Rep.  92.  b.  93.  Hill.  4  Jac  in  the  Sari  of  Devobihuncrff 
chirton't     Cafe. 
^*^-  6.  When  lands  are  once  liable  to  the  payment  of  the  Eii^r 

debt,  they  are  liable  into  whofe  hands  foever  they  c6me.  Go&. 

I97.  cites  D.  224i  225.    Cavendifh's  Cafe, 
a  Roll.  VL        7.  Tphc  office  oJF  remembrancer  and  colleftor  of  the  firft  finiit» 
^s'c^citod  ^*'  granted  to  A.  for  life^    Afterwards  a  grant  was  made  to  B, 
Hob.  339.    habend.  to  him  after  the  death  orfurrender  of  A. — B.  daring  the 
vid  fayif     life  of  A«  being  feifed  <&  the  knds  in  queftion,  covenanted  ie 

L5 12  'ifhnd feifed  thereof  to  the  ufe  of  himfelf  for  lifcy  and  afterwards/9r 
at  it  wa»     10  years  to  the  covenantees  for  payment  of  his  debtSy  and  aftef  to  his 

u  fli^tato  fiK^iff^  *»  ^^'^  ^^^y  ^^^  ^^  }^  *c  ^^>  3^r  &c-  the  reYerfion-l^ 
the  debt  by  bis  daughter  and  her  heirs,  with  power  of  revocation.  After  this 
the  common  fettlement  A.  dies,  and  B.  exercifes  the  office  and  dies,  and  apon 
wT'ater-"  ^ccount  made  with  B.^s  executors,  it  was  fomid  that  he  was  in 
nent  of  arrear  40,000 1.  U  was  agreed  by  Doderidge  J.  Tanficld  IjA^ 
fraud  un.  ch.  B.  Hobart  Ld.  Ch.  J.  of  C.  B.  and  Ley  Ld.  Ch.  J.  of  B,  R. 
Juifition/"'  and  decreed  byCranfield  Matter  of  the  Court  of  Wards,  and  die 
qwe  tervat  whole  Court,  that  die  lands  were  liable  to  an  extent,  notwith* 
*  tcnemen-  (landing  the  power  of  revocation  feferved  in  the  faid  convcy- 
fa  habuit.  ^^^^^  Q^Y).  289.  Pafch.  21  Jac.  in  the  Court  of  Wards,  Sir 
£dw.  Coke's  Cafe,  als.  Sir  Chriftopher  Hatton's  Cafe. 

(C)  Debt  of  the  King  executed^    ^0  i»bat  Time  it 

Jhall  relate. 

Tliit  wai  [I.  T  p  a  colle^or  of  a  15 th  alien  bis  landy  and  dies  mtiout  beir^ 
WaSr^de  procefs  fliall  be  made  againft  tertenants  to  reader  debt  to- 

Chirton.      the  King.    D.  4.  5.  Ma.  160. 41*-] 

Trin.  24  E.  [2.  \!)xcfame  Aiw,  if  he  alien  his  goods  and  £es  Koitbont  exe» 
in  Smcc^  cutor,  procefs  fhall  be  made  againft  poffeffots  of  the  goods,  to 
and  aifo*     render  the  debt.  D.  4.  5.  Ma.  160.  41.  J 

of  FareL 

Trin.  14  E.  3.  Rot.  it.  in  Scac.-^Same  Cafe* cited  by  Doderidge}.  by  the  BaoMof  FaTd*kCile. 

Godb.  »92.  293.  in  Sir  Edward  Coke's  Cafe. 

Same  Cafet  cited  11  Rep.  2.  3.  in  Cafe  of  Ford  ▼.  Sheldon. — Same  Cafes  cited  by  Dodcridie  }. 
the  name  of  Thomas  SavcU't  Cafe,^  and  Walttr  de  Chilton's  Cafe^.  a  RolL  R.  196.  is  Sir  Ei» 
wtfd  Cokt'a  Caifr. 


I^erogatitte  of  t^t  mng.  5x2 

{3.  If  a  famur  of  the  King  doth  not  pay  his  farod^  and  the  i—  *    ■  i 
JCi/fj  recovers  it  in  debt,  bis  land  which  he  had  the  day  of  the  writ    ^®**  '  j7. 
brought^  and  after  into  whofe  foevcr  hands  it  comes^  (hall  be  *      "^^"^ 
put  in  execution.    19  H.  6.  38.  b.] 

(D)  Debt  of  the  King.     Execution*    To  what  ^  ^^^^}^ 
Time  it  lljiall  relate  for  Cbattelf  perfonaL  SiLwry. 

£1.  T  F  the  King  has  execution  againft  another  upon  his  chattels^  Pirch.$Jac» 

^  this  (hall  not  have  relation  for  chattels  perfonal  to  the  . 
time  of  the  becoming  indebted  to  the  King.  Co.  9*  171.  Sir  Ger. 
Fleetwood,'^ 

[2.  Nor  to  th«  time  of  the  vfrit  brought  by  the  King.  Co.  8, 
171.  Contra  19  H.  6". -38.  b.] 

[3.  Jnd  the  execution  (hall  nqt  haye  gelation  to  the  time  of 
the  judgment  given  for  the  King  as  to  the  putting  in  execution  of 
chattels  perfonal.  For  if  they  zrc  fold  bona  fide  before  execution^ 
they  (hall  not  be  put  in  execution.    Co.  8.  171.] 

[4.  But  the  execution  of  the  King  fliall  have  relation  to  the 
execution  anuarded  for  the  King  for  chattels  perfonal  \  for  by  the 
award  of  the  execution  the  goods  aire  bound  into  wbatfoevef 
^nds  they  fhall  CQme.    Co,  8f  171.;) 

(E)  I)el?t  of  the  King.  Execution.  TowhatT^D^f  513  ] 

it  fliall  relatey^r  Chattels  real. 

Pi.  npHS  execution  (hall  not  relate  to  the  becoming  indebted  to 
-'-the  King  as  to  the  putting  in  execution  chattels  real. 

po.  8.  171.  Sir  Ger.  Pleetwod.1 

[2.  Nor  to  the  writ  purchafed.     Co.  8-  1 7 if] 
[3.  Nor  to  ih%  judgment  given.     Co.  8.  171.] 
[4.  But  it  fhall  relate  to  the  avfard  of  the  execution ;  for  all 

chattels  real  which  he  had  at  the  time  of  the  execution  awarded/ 

ihall  be  put  in  execution  into  whofoever  hands  they  (hall  comeJ 

Co.  8-  *7i«] 

[5.  If  baron  and  feme  punhafe  land  to  them  fir  years^  and  the, 

baron  is  indebted  to  the  Kingy  and  dies\  this  term  mall  be  put  in. 

{Execution  againft  the  feme>  becaufc  the  baron  had  power  to  dif- 

J>ofeof  theterm.  50  AfH  5.  adjudged.  Co.  8.  171.  (Querethis^ 
or  I  do  not  fee  how  this  can  be  law^  inafmuch  as  the  execution 
does  not  relate.)] 

6*  A.  had  a  term  in  grofs^  and  then  purchafed  the  inheritance^ 
^nd  the  term  is  declared  to  attend  the  inheritance }  then  A.  be- 
comes receiver  of  the  King.  A.  is  liable  from  the  time  of  his 
becoming  receiver,  and  the  King  (hall  have  the  benefit  of  the 
tcxm  I  but  if  ttc  term  had  been  mortgaged  to  one  that  bad  no  notice 

Sf3  c/ 


513  pret^gatftie  of  tie  i^ins. 

0/*  iVj  attending  the  inheritance,  he  (hould  hold  it  againft  ^^ 
King.  Mich.  1700.  Chan.  Prec.  125.  Howy.Nichol.        * 

(F)  Debt  of  the  King.     Execution*     fVho  nu^'  b^ 

charged  for  if. 

[l.  TT'H  E  iffiu  ftiall  not  be  chargM  for  the  debt  of  tenant  by  the 
.  -*■  curtcjy^  he  having  the  land  by  his  mother.  46  E.  5.  1 8. 

One  Jointendni J  if  he  be  debtor  to  the  King,  (hall  not  charge  (hcf 

poflefBon  oi  the  other*     40  AfT.  36.] 

f2.  The  fame  law,   fio*  he  has  nothing  who   is  the  debtor. 

40  AC  36.  contra.] 
Cit^dComb.  [3.  If  the  /dr^  of  a  manor  lofe  ijfuesy  being  fummoned  upoq 
*o**w"'"'  a  jury,  procefs  fliall  ifiue  out  of  the  Exchequer,  to  levy  them 
B°  R.  in  ^pon  the  lands  of  the  copyholders  and  lejfces  for  life  andyears^  parcel 
Cafe  of  of  the  manor]  for  the  lofs  of  iflues  lies  upon  the  land,  as  inhc-* 
Siu^^'  reiit'fcrvittfdc  by  the  law,  into  whofdever  hands  it  comes. 
^'  M.  12  Ja.  B.  per  Cur,  agreed^  and  that  it  is  the  pon)m9q  prac«» 

ticc  of  the  Exchequer.] 
/  f^.*  If  the  King  grants  a  manor  in  which  there  are  copyholders  in 

feefarthy  the  lands  or  goods  of  the  copyholders  are  rioi  liable  tci 

the  fee  farm  rent,  tho'  the  fraaktenenicnt  Is,  becaufe  the  copy^ 

holders  are  more  ancient  than  the  rent,  being  by  prefcription* 

^2  Ja.  B.  per  Curiam. 
.    ^  [5 .  If  the  King  has  a  rent  by  prefeription  out  of  a  manor  in  wh^c^ 

•  Foi  158.'  ^^^  ^^^  copyKoWers,  if  the  King  has  tmt  ukd  to  levy  H  upon  fAr 
i      '^     \  copyholds^  it  feems  that  he  cannot  charge  tnem,  in  as  much  as 

th^yve  in  by  prefeription  alfo.    Ma.  i2ja.B*J 
^*  /or  bit       6.  If  a  man  holds  of  the  King,  and  his  rent  is  arrear,  tbe  King 
/jT /^*-      may  Sftrain  in  his  other  lands  and  tenements  held  of  others  as  well 
But  thu   '  ^  oi  himfclf.    Br.  Prerogative,  pi.  77.  cites  44  E.  3,  45, 

^uft  be  un- 


C^  ^        1  derftaod  io  fuch  other  lands  as  hU  tenant  has  in  his  own  adual  poflefl^on,  aod  mai 
5^4    J  Y,\(^  hit  own  beafts;  and  not  in  the  poflcOion  of  his  leflee  for  n^»  yeart,  or  at  viU, 
lor  their  beafts  ar^  not  fubj^<£t  to  fuch  dilfaefs.    2  Inft.  131. — S.  P.  4  In(t  119. 

S.  P.  But  if  tl}^  tex)an(  jiliens,  devifes  or  lea/ies  «f  tt^/Z/only  his  othfir  lands,  this  preuemtt  thtt 
Crown  diftraining  ta  thofe  linfk.  HiU.  1715/  t  Vern.  714.  Attorney  Genaral  v.  Mayor  of 
Coventry.  ♦     .    .    1  . 

And  the  .  -y.  Notc,  that  it  was  held  that  if  the  King  has  a  rent-charge 
diftniiTtn  ^*^'^f  niy  lahdy  he  may  dijlrain  for  it  in  alt  my  land  hy  his  preMF* 
all  the  lands  gative ;  but  his  grantee  ihall  not  do  fo.  Br.  Prerogative,  pL  68. 
^f  his  te.     cites  12  E.  4.  c  &6.  '! 

/ervicf  i  but  his  frantee  (hall  not  dp  fo.  And  lb  fee  that  in  fuch  cafes  rhe  catentp^ofthe  Kiac  fliiU 
noe  enjoy  the  pterogaiiTC  of  fbe  King,  becaufe  he  is  •  fubje^  ftc.  Br.  Prcio^Ailvt^  fl.  6S.  cites 
|}C.4.  549^. 

8.  The  i^fie  in  tail  ihall  not  be  charged  for  the  debt  of  his  b- 
therto  theKang;.by  theb^ftooipimoQ.  Br.  Brerogativc,  pb  to6* 
(it{sF.  N.  B.  tol.  217. 

p.  Tht 


» 
•  •  *        #  • 

.9.  The  cottife  ©f  tjie  Exchequer  is,  that  if  a  man  be  in  debt  A.  "^^'ff*^ 
40  the  King  by  recognizance  or  othcrwife,  his  htir  fliall  not  be  t^'^xhg 
irhargcd  if  me  executor  has  a/rets^  ^nd  ^feoffee  that  comes  in  bypur^  rendring 
chafe  Ihail  not  be  charged,  it  the  heir  or  executor  has  aflets  j  for  '««» jw^^« 
the  heir  and  exec.\itor  eome  ia  gratis.    Per  Hanwood  Ch.  B.  '„S!,^j,s. 
D.  67.  b.  pL  2o.  Mafg.  24  £Uz,  Anon.  in  irup  for 

payment  of 
the  debts  of  tjbe  faid  A.  and  after  the  debti  were  paid»  J.  S.  refign'd  ^;  .W'tn  (;he  Interim,  between 
the  aflSgnment  and  th^  refignation,  divert  renu  tncmn^ixa  the  King  ;  and  the  Bjirons  agreed,  t^at 
thefe  arrearages  in  law  may  be  levied  ufvn  the  landf  •f  y,  S.'  notwithifaLgding  the  triiit ;  6ut  be« 
caufe  the  Court  inu  informed  that  the  executor  of  A.  beidaffeu^  an^  cqnt^^ue^  fariner  of\the  fan& 
at  that  time,  die/ compelled  him  to  pay  it;  and  being  prefcnt  in  Court,  they  imprifoned  him  until 
payment  made,  and  allowed  him  his  remedy  by  Englifli  biU  ^gainft  T.  S.  becaufe  by  the  agreement 
y  ^  wj^  to  j^aye  paid  the  rent*  to  the  K.ing.  Laae.  ^  Pafch.  7  Jac.  in  the  Exchequer. 

IQ.  After  death  of  any  debtpr  of  th^  Queen^  procefs  (hall  iflue 
againft  the  executors^  th6  heir  and  the  tertenants  all  together  at 
one  time  \  per  Fanlhaw  remembrancer  of  thp  Queen,  who  faid   . 
it  was  the  courfc  of  the  Court.    Sav.  53.  pi.  x  irpafch.  25  Eliz. 
|R  the  Exchequer.  Anon. 

zo.  Cejlj  que  /ru^  being  indebted  to  the  King,  this'truft  fliall ' 
|)e  liable  to  the  Kmg's  execution ;  and  in  the  Cafe  of  Sir  Ed- 
ward Coke,  the  intereft  of  the  King's  debt  did  attach  upon  the 
fower  of  the  King's  debtor  to  revoke  afettlement  by  him  made  of 
|he  cftate,  and  P,  4  J^c.  i..  ^•Rp's  Case,  certain  tejrms  were 
taken  in  truft  for  a  recufant,  and'he]4  liable  to  the  King's  deb^ 
of  20 1.  per  month ;  fo  that  where  the  Kin^s  debtor  hath  the 
profitable  part  of  the  eilate,  the  King  fhall  not  lofe  his  debt  by 
znjJiSion.  3  Ch,  R.  35.  21  Car*  2.  in  Cafe  of  Att.  Gen.  v.  Sir 
^eorge  Sands. 

II.  Lands  of  a  jointrefs  of  the  value  of  5,90!.  ppr  ann.  were  BmtenMnit 
extended  for  a  debt  prior  to  the  jointure ;  and  upon  the  inquh-  2!  fl^^^^t^ 

/^'     \..  1  J   !•  J  •  "^      •  !        w         .    r^i         f        >h"U  not  be 

Jition  taken  were  delivered  m  execution  at  a  ^thpart  of  the  valuer  jiftraincd 
but  decreed  that  the  intrinfick  value  of  the  premiflcsby  the  year  for  debt  due 
fliall  be  accounted  for  fince  the  death  of  the  huiband,  and  be  ap-  ?*  ^  ^*"^ 
plied  to  the  payment  of  the  principal,  intereft  and  cofts  \  and  if  bind  in  Hs 
not  fufficient,  the  jointrefs  to  make  it  good;  but  if  more  than  life-time, li 
fufficient,  then  to  repay  to  the  jointrefs  fo  much  thereof  as  has  **\^  ^^ 
been  received  fince  the  death  of  her  hufband.  Fin.  R.  197.  Hill,  heia  in 
97  Qar.  2.  Jacob  v,  Thafl^er,  dower.  3  R. 

(G)  Execution  for  Debt  of  the  Ring.  At  what  E  5*5  3 
S^ime  it  may  be,  in  what  Cafes  when  Common  ^i^,  **^ 
f^^^/on  is  to  have  him  in  Execution  a{fo. 

[l.  T  F  a  man  recovers  in  qn  aElion  in  iShich  defendant  is  fined^  if  Th«  dm^ 

.  he  be  afterwards  taken  in  execution  for  the  fine,  he  ought  ^'Xa**^ 
firft  to  be  in  execution  to  the  party,  if  he  will,  before  he  mail  ^«r//  (haU, 
be  in  execution  to  the  ICing,  be^uf(p  the  King  comes  to  the  fine  be  leried 
by  the  fuit  of  the  party.    7  H.  6.  |.]  }^^t 

Kini;  only  in  decrees  and  popular  adiona  \  becaufe  here  the  prcfecutio9  of  thepartj  if  thftjneant  br 


and 

the 


51 5  Wtm9»tim  of  t^  fiUtif ; 

vUch  tht  King  CMMti  to  tlie  fine ;  t»ut  let  the  ^fofecutor  ft&ke  care  dut  h<  deet  not  delay  t&e 
of  hit  cdU  &c.  to  tlie  King't  preju^'i  for  if  hiadoett  the  txectahm  J  tW  Kingjh^li  n 


K9i^matm, 


Tenk.241.pl.  23 

The  party  grieved  by  fuppreflSsg  a  will  was  preferred  in  hit  remedy  for  his  damages  mm  am  imm 
f^fwuaioK  in  the  Sar-Chamhcrl^efere  the  King  tor  hit  fine.  Noy.  104.  Brereton  v.  Townfend. 

S.  p.  D.  67.  [2.  If  Upon  an  extent  upon  a  Jlatufe  JiapU  againft  B.  at  the  foit 
b.  pi.  a>o.  ^jf  ^^  ^^  Jberiff  extends  Ac  lands,  and  takes  the  good3i  and 
|!^p.  Be.  feifes  them  into  the  hands  of  the  King,  according  to  the  writ,  but 
caufe  the  le  dofs  not  make  livery  ^  and  after  a  writ  of  prerogative  ijfues  out  of 
ICing't  debt  ^j^^  Ej^chcqucr,  rehcariing  the  prerogative  of  the  King  to  be  firft 
of  a/«^  fatisfied  of  his  debt,  and  cpmmands  the  flicriff  to  levy  ^hc  debt 
tbar^^  of  the  King  which  6.  owed  him  viz.  looL  of  the  goods  of  the 
which  if  it  ^g^tor,  and  if  he  has  not  fufficient,  then  to  extend  his  land  s 
S^hmd**  and  this  writ  //  delivered  to  the  Jheriff  after  the  return  of  thefiri 
before  the  %x)rit  of  extent ^^  hut  it  was  not  return^  at  the  day.  In  this  cafe  tE($ 
5[*^'5y  ?^  Oieritf  ought  to  execute  the  extent  for  the  debt  of  the  King,  be^ 
^?,*it  '  caufe  the  property  of  the  goods  and  land  was  not  in  A.  before 
fci^es  them  they  werc  delivered  to  him  by  a  writ  of  liberafey  and  *  therefore 
Jilt  might   YxMt  to  the  extent  of  the  King.   D.  3,  E,  6.  67.  20,   Strings 

fox  the  on-    /.i,      ,/^/--|  "  ▼  ' 

ginalfemce/'//&W/  Cafe.] 

at  hvft  im* 

pofed ;  but  if  there  had  been  a  lawful  alitnatioM  of  them  before  fuch  debt,  there  it  It  tnf  t^femd  t£ 
the  ttMamt ;  and  therefore  fuch  charge  cannot  attedt  it.     Therefore  if  there  were  a  frfcrJfwf  jmJf» 
fiAv/  or JlatMteJiafic  ^  /iterate  purfuant,  before  the  King'i  catept  comei  dow^»  it  cannot  chaifo 
the  lands*  becaufe  the  frepexty  ''  altered  by  the  extent  of  the  fubjedt  which  relatci  to  the  time  of  the 
judgment  given.     Hift.  View  of  the  Court  of  Each.  115. 

Note  alfo,  th^t  the  lien  ««  tb4  lands  Ur  tbefttijtau  de$ts  is  fyjat.  W-  >•  for  before  that  dM 
judgment  did  not  bind  the  land  ;  but  the  '^'^"g^*  debt  tqipid  the  land  hejore  the  ftatuie.  But  the  fta^ 
tvte  doct  not  touch  the  King'i  prerogative.  Hift.  View  of  the  Court  of  E^ch.  1 16.  117.— •  But 
when  they  were  aSually  delivered  out  to  the  officer  by  the  liberate,  they  then  no  longer  beloof  10 
the  debtor,  fince  the  King's  writ  had  delivered  them  over  for  facisfodion  of  a  debt  that 


fubonereoftfaeKing 
Court  of  £xch.  117. 

P.  197.pl*       [3.  11  A.  recovers  deht  again(l  B.  in  B.  and  upon  this  a  capias 

^m^^UX-  '^  ^'''^^^^^^  *^  (hcrifFto/tfi/  B.  in  execution,  andthefberiftaka 

feir*  Cafe,    him,  and  ^ftcr,  before  the  day  of  the  return  of  the  capias,  a  writ  of 

prerogative  ijfues  out  of  the  Exchequer  againft  B.  for  lool.  debt 

due  to  the  King,  and  this  writ  bears  tefle  a  day  before  ^.  vfos 

taken  upon  the  capias  ad  fatisfaciendum  ;  in  this  cafe  B.  A)all  be 

in  execution  for  the  debt  of  the  King,  and  alfo  upon  the  faid 

judgment  of  A.    D.  3  El.  197.44,] 

Tor  by  the         [4.  Tho'  the  debtor  of  the  King  be  in  execution  by  his  bo4y  Of 

t^cution  j^jg  land /ir  the  King,  yet  the  fubieB  mav  alfo  put  or  take  him  in 
of  lands  or    *         ^'    "^t    L'    l  J       C^x.     n  ^^       r  "^     17  *  /     l 

foods  the  fxecuttcn  by  his  body  ;.  for  the  flatute  of  25  E.  3-  13.  (where  it 
King  may  ig  faid  that  thefubjecTs  execution  fball  ceafe  till  the  King  be  fatisfied,  X 
C  516  ]  is  to  be  intended  of  executicn  by  which  the  King  feifes  land  or 
U  preja-     goods;  but  the  body  is  ail  to  all.  Hob.  R.   Sherley's  Cafe  ibo.J 

diced.  Hob.  ■  • '  1       * 

115.  pU  "3S'  ^  ^••~*  *'  ^**"*^  ^  ('9)  *nd  «  H  E'  3-  St.  5.  cap.  i^. 

S.  C.  cited  J.  Twofued  to  have  execution  of  mfat^fe  merchant,  and  the 
^^  tw^^  ^f?  Iff  returrfd  that  the  one  of  them  was  dead :  and  the  Court 
Jwge  jT^in   awarded  that  the  other  be  rcccSycd  to  fue  alpne,  and  h^fued  tiU 

now. 


nov,  y/Atn  At  Jierjff  returned  that  he  had  epetendediifjands^  tut  Sir  E4wtr| 
did  w/  return  /A^/  &  Aax  delivered  it  to  the  plaintiff;  by  which  53bid^jJS 
Belk*  prayed  that  the  iheriff  be  amerced;  upon  which  came  one  Pafch.^3 
for  him  who  made  the  recognisance,  and  faid  that  he  was  debtor  £iis-  p« 
of  the  King,  and  had  writ  out  of  the  Chancery,  rehcarfing  that  J^Ja  0^0^ 
he  was  debtor  ih  the  Exchequer,  and  prayed  that  execution  ceafe  and  UOcPs 
till  the  debt  of  the  King  be  levied,    feeik.  confefs'd  it,  and  Cafe.— - 
prayed  that  procefs  be  continued  in  the  roll  till  ^e  debt  of  lie  J^"**  ^|*^ 
King  be  levied ;  and  fo  it  was,  ^nd  no  capias,  iffued  Sec.    Fitzh.  where  itm 
Execution,  pL  38.  cites  P*  41  E.  3.  ^ords  of 

.......  *«  ^'^^^ 

privilege  (hew  that  the  Kiqg  }i  to  be  prafefr'4» 

tf.  A.  being  indebted  to  B,  in  40/.  to  be  paid  by  equal  pay<» 
men^  at  two  feveral  days,  and  bein^  bwndhr  the  payment 
hereof  nvith  twofuretlesy  bargains  and  Jells  by  indenture  certain 
cattel^  and  for  40 1.  prae  manibus  folut.  certain  cattle  &c.  In 
the  indenture,  it  was  covenanted  that  if  j1,  fived  hamdefs  the 
fureties  from  the  penalty  of  the  faid  obligation,  then  the  bargain 
and  fate  Jbould  be  void.  Afterwards  //  noas  agreed  that  A^jSouU 
vfe  the  cattle  at  the  will  of  the  fureties*  Before  the  fecond  day  of 
payment  A,  kills  himfelf  he  not  having  paid  any  of  the  momy^  and 
the  cattle  being  in  his  poffeffion,  it  was  adjudged  that  the  almo* 
net  fhould  have  the  beafts,  or  the  money  for  which  they  were  ' 
ibid,  but  ihould  difcharge  the  fureties  againft  the  debt ;  per 
tot.  Cur.  contra  Dyer.  P^  i6o.b«  Fafch.  4  &  5  Ph.  &  M.  in  the 
Star-Chamber.  Anon, 

7.  A.  acknowledged  ajlatute  to  B.  and  afterwards  A.  aclncvifm  f^  ^^^ 
/edged  another  to  C.  and  afterwards  C.  qffigned  to  J.  S,  who  of'  laada  w«« 
figned  to  the  ^een.     After  B.  fued  out  execution  of  the  land  ""^^  *• 
of  A.  and  he  has  it  extended  and  a  liberate  of  it.  It  was  agreed  SeQ««ii' 
by  all  the  Barons,  that  B.  having  execution  before  the  Queen,  dekoTc?' 
his  execution  fhall  ftand,  and  me  Queen  cannot  put  him  out.  ^^w* 
3Le.239-   Curfon'6  Cafe.  ^V^ 

quer  118. But  if  lasd  had  J>een  extended  mt  tb^flat  of  the  ^em,  then  the  Qgeen  flwuld  hM 

pUce,  although  it  were  a  ftatute  pf  apuifne  date.  3  Lc.  240.  Trin.  30  Eliz.  S.  C.  by  nameof  Hiio- 
|ace  V.  Hall* 

(H)  Exe(:ution  for  Debt  of  the  King^     The  Pre--  ^  ^^^^9 
rogative  of  the  King  in  Executions.  ^ 

[x.  27  E.  I.  Rot.  T^R  IT  to  the  archbijhop  to fequeRer bona  ec^ 
Fin.  Memb.  iS.'^  clefiq/Uca'isfc.  who  died,  and  this  donee     - 
fujic,  fecurit*  de  debiti^  regis  to*^.] 

f  2.  If  a  man  Mes  indebted  to  the  King,  the  King  may  fend  to 
ftife  the  goods  of  the  deceafed  till  fatisfaSion.  6  E.  i.  Kot.  Fin. 
Memb.  4.  Command  to  feife  a  depofitum  in  cuflody  of  the  friars 
minors.  27  E.  i.  Memb.  7.  Writ  to  feife  tYit  goods  of  a fheriff 
^pon  his  deaths  becaufe  indebted  to.  the  King.  Memb.  4,  5, 
Upon  death  pf  ^ny  odicr  being  in  debt  to  the  King.    1 1  E.  i. 

Ilot, 


VI* 


l^tpsatite  of  tlz  i&fns. 


^ot.  Fin.  Memb.  5*  Accepta  feeuntate  of  the  executors  for  |li^ 
debts  of  the  Kling  then  licence  to  admmijler  \^c.\ 

*  [ 3 .  34 £.  X •  Rot<  Fin.  Memb. .\%*de catalVu archiepifcopi  Cantm 
captis  in  manum  regis  quia  indebted  to  the  King,  et  catalla  vea^ 
ditioni  exponit  unde  rex  iefacili  defrauded  &c*] 
An  lt\^         [4.  lie  King  mayfeife  the  land  of  his  debtor.  43  E.  3.  p.  b.  J 

§9  the  King 

bind  from  the  time  the  fiune  are  coatraAed  |  for  dte  debts  thtt  were  of  recordf  ahvixt  bound  the 
|n|l»  aod  ttoementSy  and  th^  deb^  P^tof  record*  by  the  33  H.  S.  39.  bind  as  a  ftatule  ftaple  ;  fee- 
all  lands  being  held  mediately  or  immediately  from  the  Kingt  when  ^erefore  any  debt  was  recorded 
«f  any  perfon,  it  laid  the  eftate  as  liable  to  fuch  debt'as  if  it  'liad  beeii  a  refervation  oir  the  firft  pa-, 
te&t  {  and  therefore  as  tj^e  l^ing  co^  fei^e  for  the  non-payment  of  the  refenred  rents*  fo  he  ooold 
leite  the  lands  for  any  debt  with  which  the  lands  were  charged  ;  but  the  Lord  giving  out  any  tcnare 
iot  knight's  fenrice,  or  other  ferric^,  could  not  fei^  for  the  non-performance  of  fuchferrice*  aa 
they  did  amoogft  foreign  feodifts/  becaafe  the  King  had  an  intereft  in  fuch  fenrice  ;  for  itnce  the  Ba. 
Voo  was  tocomt  attendf4  wjch  fo  ina^y  k^hts,  die  King  had  an  infereft  in  the  vaflalp  w|io  were  ty  • 
attend  hin ;  an^  therefore  ]<^rds  are  not  permitted  to  feise  the  feuds  of  tl^eir  tenants,  but  to  diftraia 
them  fcr  the  fenrice  referred.  In  the  fame  manner,  if  a  debt  was  recovered  Sy  the  Lord  in  his  Coart* 
karoo,  lie  could  only  order  the  bailiff  to  levy  that  debt  by  diftrcfs';  but  he  had  not  the  fame  remedy 
for  the  debt  recovered  in  his  Court,  as  he  had  for  the  rent  annexed  to  the  land ;  and  therefofie  »  the 
Kin^f  who  had  the  eminent  dominion,  could  feize  for  the  non-performance  of  the  tenure,  as  the 
Lord  of  the  feud  had  by  the  feudal  Uw ;  fo  whenever  he  had  charged  a  debt  on  his  tenant,  he  had 
the  fatne  remedy  as  on  an  original  refervation;  and  therefore  the  King,  having  a  right  to  feiie  far 
the  refervation*  had  likewife  a  right  to  feise  for  the  debt ;  but'  the  Lords  having  no  more  dian  a 
fight  to  levy  on  the  goods,  and  not  a  right  to  feize  the  land  itfelf,  the  debt  to  the  Lord  did  not  bind 
tibc  latod'as  the  (febt  of  the  King  didt  which  fubje£ted  the  lands  to  a  feifure  from  the  time  it  was  on 
f«oord;'  but  goods  wrtc  Itox/nd  at  common  law /rem  the  tefte  of  the  writ,  whether  it  was  a  levari  or 
k  fieri  facias,  becaime  otberw^fe  the  dehtpra  by  ajic^atioo  of  the  chattels  might  difappoint  the  ezecu* 
tioDS  of  their  Lprds,  who  having  by  their  proctfs  a  right  tp  diilrain  goods,  there  arofe  a  Uen  on  the 
goods  from  the  time  the  levari  was  taken  out  {'  and  the  King's  prerogative  could  not  be  le(s  than  the 
vight  of  the  fubjtdt  ted  t)lerefoi»  bouqd  the  goo^  ifrom  the  leite'  of  die  writ ;  but  thik  was  'found  is. 
convenient ;  and  therefore  by  the  29  Car.  i.  cap.  3.  no  execution  (hall  bind  the  pfoperty  of  goodw 
but  from  the  time  of  the  delivery  of  the  F^ it  to  tjie  (heriff ;  vide  bt.  *  Execution,  fol.  ^9.  cap.  4. 
Buf'th!*  aft  feems  not  to  extend  ,^0  the  Xing,  for  an  extent  of  a  later  tefte  fuperfedes  an  execution  o( 
the  go6dB  by  a  fanner  writ  1  becaOfe  b^  the  l^ing'i  ofsrogative  at  common  law,  if  there  had  been  as 
€xe^tidi»  at  the  fubjefts  fult,'  and  afterwards  an  pxtent,  ih«  ^xecuti<yi  was  fvperfeded  till  the  iestent 
was  ctecuted ;  becaufc  the  publick  ^ugh^  to  b$  preferred  to  the  private  property ;  aod  the  rather»  be-  * 
Cftvfc  the  King  is  foppofcd  by  publi£k  buitnefs  not  to  be  able'to  t*he  care  of  every  private  affair  re. 
latiag  to  his  revenue*  and  therefore  no  time  occurs  to  the  King ;  and  if  he  was  to  be  prevented  of 
bis  execution  by  ai^ther  person  coming  in  before  him*  lachet  muft  be  ihiputed  to  him,  which  the 
bw  does  not  allow,  and  fince  th'^  King's  debt  is  preferred  in  the  execution,  therefore  an  executor  ia 
eUiged  by  the  law  to  pay  the  King's  debt  on  record,  before  debt  on  record  to'a  fubjedl.    Hilt  View 
ef  the  Each.  1 10,  r  1 1*  r  it,  1  r3»  1 14.  cap.  6. — *  This  feems  to  refer  to  a  .MS.  of  the  author's, 
a^d yott  may  fee  S,  P.  at  i  New  Abr.  (publUhed bv  Mr.  Bacoo)  363 .  tit.  E^ecvtion  (l).  "'  "-    "      '^ 

/    ■  ^ ■    .^       [5.  E.  I.  Rot.  Patent.  Memb.  20.    The  Kin^  granted  to  a 
«  FoL  1 59.  bybop^  quod  pojfit  condere  teftanientum  of  all  his  goods  qua  non  funt 
\l    '         epifcopqtus^  &*  qupd  executcres  liherdm  habere  pojjini  admmtfirftn 
tionem  (sfc] 

[6.  8  E.  I.  Rot.  Patent.  Memb.  27.   The  King  granted  to 

y»  B*  quod  quandccunque  moreretur  executores  fui  pojfmt  habere  li^- 

beram  adminiftrationem  de  bonis  fuis  ad  debita  ipfius  Johannis  fol^ 

vind^  {5*  executionem  tejlamenti  facicndam^  55*  quod  de  debitis^  in 

quibus  idem  Johannes ^  nobis  tenet ur^  ad  heredes  ipfius  Johannis  nos 

capiemus  &*  non  executores  fuos.  ] 

•  Vis.  C.B.       [7.  If  J  receiver  of  the  King  be  impleaded  in  *  B.  a  writ  ofpri* 

—  But  the     ^\lfgg  fjiay  be  granted  out  of  the  Exchequer,  in  which  fydll  be  re- 

djuliowed.    cited  the  prerogative  of  the  King,  quod  a  quibufcunque  debitoribus 

loia.—Aiid  ntfnsfuntdebha  nojlra  levan.  ^  de  bonis  eorum  folverd^  briufquafn 

I  Le.  i:j.    criu'icresfatf^fuc*  &*<:  add  after  a  command  [[was]  not  to  proceed' 

in 


f^eco0AtCoe  of  ti^e  Hiinsi  uli 


in  the  plea,  \nt  that  the  plaintiff  (hall  proceed  againft  him  in 
i^e  Exchequer  if  he  wiU  &c.   D.  15V16  £1.  328.  9.] 

[8.  If  a  man  has  juagmeni  upon  an  obligation  againfi  A.  who 
dies,  and  after  another  obligee  of  A.  ajftgns  his  obligation  to  the  King^ 
the  executor  of  A.  may  after  fatisfy  the  judgment  before  the 
debt  of  the  King,  inafmuch  as  the  debt  now  due  to  the  Eling 
WAT  not  of  record  before  the  death  of  the  tejlator,  Trin.  8  J^«  Scacc* 
pet  Cunam.3 

9.  The  Ktn^s  debtor  brought  a  quo  minus  in  the  Exchequer  [  518  ]| 
againfthis  debtor:  the  defendant  appea^red,  and  the  plaintiff  ia«^«^ 
afterwards  would  have  been  nonfuit,  $ut  the  Court  woijld  not  £*chMuaK 
fuffer  him  fo  to  be  :  and  it  was  there  faid,  that  a  reJeqfe  by  the  upoa  •  d^ 
Kin^s  debtor  unto  his  debtor  Hvouid  not  dif charge  the  King's  debtor  «:^"  '/^ 
as  tp  diat  debt-,  per  Doderidge  J.  Godb,  2pi.  ci^es  Hiff.  20  E.  3.  ^e"?^^' 

mtit  canmi 
^imge  HtJatu ;  bectufc  the  lying  it  to  h«ye  a  benefit  by  the  fait,  although  the  King  be  no  sarty  to 
the  fuit.  Godb.  19 1.  per  Doderijgc  ].^4  Rep.  95,  b.  in  a  NoU  of  the  Reporter,  and  cites  8  H.  5^ 
}Ap  66.  20  £.  3.  Lej.  p.  10  H.  7.  $• 

10,  Where  the  baron  is  indebted  to  the  King,  and  he  and  his  feme  ^^y^  V 
P^tchafe%vi^for  69  years,  and  he  dies,  the  feme  (ball  be  charged.  ^^^^  '^ 
Br.  Join  tenants,  pi.  30.  cites  50  Aff.  5.  the  KU^ 

Mmd  A,  mwi 
B,  purehikfe  jointly  In fity  and  A.  dles^  and  B.  furviret,  he  (hall  not  be  charged;  note  the  di« 
veffity ;  for  the  other  t>  only  a  c^tttty  aU  which  the  b4roa  may  4ien  without  his  feme.  "fir.  loia* 
I^Bantt,  pi.  30.  cites  50  Afl*.  5. 


II.  If  a  man  is  bound  to  two  by  an  obligation,  and  the  one  is  ^"^'^^  ^ 
eutlaw'df  and  the  King  gets  the  obligation,  he  fliall  have  a£lion  /g^J^j^r^ 
afone  }  for  of  an  entire  cbattle  the  King  (hsdl  not  have  a  partner,  the  obiiga- 
Br.  Forfeiture  de  tcrrcs,  pi.  i6.  cites  19  H.  6.  47.  ^  >»  fi*- 

King  after  oSke  thereof  fiiund.  Ibid.  pi.  5!.  cites  S  £.  4. 4. 

la.  If  a  bond  be  cntcr'd  into  to  the  ^een  for  payment  ofmonej^ 
^ut  not  inrolPd  in  any  Court,  this  debt  (hall  be  paid  preferably 
tQ  any  debt  due  to  a^fSbjed.  A^d.  lap^  130.  pi.  if^f  Trin* 
Sl6£Iiz.  Skroggsv.  Grefbam.  '    '*  ^ 

13.  If  A*  recoveirs  a  debt  in  C.  B.  fo  as  he  has  tide  to  fue  exe-  3 1^-  s4«»" 
cution  by  elegit,  and  the  defendant  fills  his  lands,  and  afterwards  ^H^  ^ 
A.  ajtgfii  his  execution  to  the  ^ueen,  (he  fhall  not  have  prevoga-  tra  oer 
tive  ISgainft  the  feoffee  ^o  have  execution  of  the  lukple  land  but  ^*"'*-'*' 
of  a  Aibietjordy:  Agreed  per'all  the  Batons.  •  3'Lc.  239.  in  Cur-  l^lJ^ 
Ion's  Ca^«  A^ff^  ^ 

•  «  fxlended 

8.  C.  by  name  of  Hungate  ▼.  Ha]I.-«-The  pierogative  of  the  Queen  which  makes  it  zfntdal charge 
nvftr  affededthefe  l^odf ;  for  th^  became  tlie  lands  of  the  feoffi^e  before  the  defendant  was  indebted 
to  the  QueenV  and  fo  vt/uhjt€l4o  tke/am*  iien  only  «i  tbty  ^vrrr  vtben  it  tvai  only  tbi  de^  of  the 
diftndant.    Hift.  Viewof  the  Courtof  £zch.  ifS.' 

A.  eonfe^edturejndpnent^  in  deht  npenhond  to  B.  and  was  Sound  to  J.  S,  in  a  bond  bearing  date 
hefore  thejnditfnni^,  j^'S.  aj^ned  kt*  debt  to  the  King ;  afterwards  B.  fued  out  two  elcgits  ;  by  one 
he  has  the  one  moietyt  and  by 'the  other  the  other  moiew  of  A.'f  lands  extended ;  then  procefs  ifltied 
cut  of  the  Ciche^uer  iur  the  debt  afiigned  by  J.  S.  to  the  King.  The  queftions  were,  ift.  If  the 
King's  dabt  (houM  be  preferred  }  And  it  was  held  that  it  iiould  not }  becaufe  here  the  fubjeA's  title  it 
prior  to  the  King's  ;  oiheiwife  where  the  King's  debt  is  in  e^ual  degree ;  ibr  there  it  fliall  be  pre. 
itrred,  but  not  otbCiwUe.  Qeeqnd  ^ttci^Mi  was*  whether  tny  of  the  lands  are  liable  (0  the  King'a 
»  debti 


5it  l^tetosatitie  Of  ^e  iUii(. 

^Vtf  m  at  mvA  as  B.  had  extended  all  the  laxida,  ^ereas  by  his  fccBoA  t\tft%  heoofbt  _  ^ 

l^y^^  tot  a  moie^  of  a  moiety  ?  But  this  was  held  to  be  well,  becaafe  the  jodgmcoti  bebig  of  Iht 
frtn#>  term  were  of  equal  date,  the  Urm  being  but  as  one  day  in  law;  lad  jiyigtrt  aamiia^m 
Hai^  13.  Midk  1655*  u>  the  Exchequer.  Attorney  General  r.  Andxcir. 

14.  Lands  worth  40  L  per  aniu  were  extended  by  coouiee  of 

a  ftatute  at  20  L  per  ann.    Afterwards  the  Queen,  who  was 

^gnu  of  another  eonufte^  bj  means  of  his  being  outlawed^  filed 

out  an  extent  of  the  over^value^  which  was  found ;  and  npoii  a 

fcire  facias  to  anfwer  the  fiupluiage  to  her,  it  was  adjodgcd 

that  the  Queen  has  no  fuch  prerogative  $  and  judgment  was 

given  for  t^e  firft  conufee.    Cro.  £.  265.  Mich.  33  ft  34  £Sz» 

B.  R.  The  Queen  v.  Wall  and  Green. 

The  King        15.  If  A.  is  indebted  to  the  King  and  alfi  to  B.  the  King  may 

iJe^w^Ie-  FW>^cft  A.  from  the  execution  (but  not  from  the  fuit)  of  B. 

SttUriy  is  to  until  the  King's  debt  be  fatisfied^  unlefs  B.  gives  fecurity  to  the 

he  pieferred  King  tQ  pay  him  the  debt  of  A«   Jenk*  213.  pL  52. 

in  payment 

•f  his  duty  or  d^  by  his  debtor,  before  any  fuhjcBt^  mhUm^b  the  Kimi's  deli  mr  dufy  he  the  Uurx 
r  f*«  "i  and  the  rcafon  hereof  is,  hfcaufe  tbefaurM*regi$  e^fimdrnwuntumheili^  6 Jhrmnwmntmm 
L  5  ^9  J  fach  i  and  thereupon  the  law  gave  the  King  remedy  by  writ  of  protedioo*  to  protcA  hU 
dkbtt>r  that  he  (hould  no&  be  fued  or  bached  until  he  paid  the  King's  debt;  hmt  hen^grrmfiaae  im^ 
CJmnnieiut ;  for  to  delay  other  men  of  their  fuits,  the  Kiog's  ^ebcs  were  more  (lowly  paid ;  and  for 
lemedy  tbnt^  it  tvas  ewaSed  iy  the  ftatute  15  £•  3.  that  the  other  ereditvrt  mmj  hive  their  MShmz 
againft  the  KingU  dehtmr^  mnd  ^oceeJ  to  judgtmemt^  hmt  net  /#  exearfisMt  wUef*  he  ^»lil  t*ke  ufem 
jSm  to  fay  the  iifg**  deht,  and  then  be  ftntU  have  execution  againft  the  JCi»g*e  debtor  Joe  hot  h  tho 
dtbts,  Co.  Lilt.  13 1,  b.*— — ^jmT  in  fome  C4fes  the  fubjed  fhtll  befatisfied  before  the  Kin^;  for  re* 
gokrly  whenever  the  King  is  intitUd  to  any  *jf«'  •r^  duty  bj  the  fuit  of  the  forty  ^  the  forty fhaU  ho 
^fipaitfed^  as  in  a  decies  tantum ;  and  fo  if  in  an  a^ion  of  debt  the  defendant  denies  his  dead* 
«nd  it  is  found  againft  him,  he  (ball  pay  a  hiie  to  the  Kiiig,  but  the  plaintiff  ihall  be  firft  fatisfied,  ani 
%a  in  all  other  like  cafes.  And  fo  it  is  in  bills  preferred  by  fubje€b  in  the  Star>Cbamber,  their  eef^ 
emd  damage*  (if  any  be)  %ai\  ba  ai^fwered  btfbre  the  lUiig's  Aoe»  u  i(  ii  ^\j  in  experience.  Ob» 
liM;  131.  b. 

•  A.  forged  a  arftomary  of  the  lervices  and  cufloms  of  a  manor  to  the  prejudice  of  the  Lord  ;  diif 
k  a  forgery  of  an  intereft  within  the  ftatute  5  Ells.  14.  the  party -grieved  (hall  have  double  cofts  and 
double  daoMges^  and  upon  judgment  in  this  cafe  in  the  Star-Chamber,  thefe  danu^ges  and  cofta  ihall 
le  levied  of  me  goods,  chattels,  and  lands  of  the  offender ;  and  the^nr^  laid  00  the  ofiendery«r  tho 
Ximg  in  this  ca(e  (hall  wait  till  the  damages  and  cofts  are  levied  foe  the  oarty  grieved.  By  all  cb^ 
ladgct  of  England.    Jenk.  14'*  pl*  ^j*  ci^^s  ^i  ^^^  I^*  323*  ' 

» 

te  (^)-  .  (I)  Execution  for  the  King,     ^e  Goods  of  wbon^ 

ihall  be  put  in  Execution. 

|[i.  T  F  a  corporation  hefined^  the  fine  Ihall  not  be  levied  of  the 

^  goods  which  every  one  has  in  fpecial  by  himfelf»  but  of  , 
the  goods  which  they  have  in  right  of  the  corporation,    o  H.  6. 

36.  b.] 

Cr.xE43i.       [2.  The  King  may  diftrain  the  heajls  of  aflranger  levant  and. 
couchant  upon  the  lana  of  Ins  debtor ^  upon  writ  of  levmn  facias^ 
M.  37.  38  El.  B.  R.  between  Stafford  and  Bateman  5  per  Pop- 
Hil  ~         " 


.  ham.  Hill.  8  Ja.  Scacc.  RichardTon's  Cafe.l 
s'c^lil'*  [3-  But  he  cannot  fell  thofe  beads  of  the  ftnmger  taken  upoa 
This  muft  ^'*  ^^  ?8  ^^  "^^y  ^'^  beads  of  the  debtor  himfelf.  M.  37. 
Unmiftalt  38  £1.  B.  R.  between  Stafford  and  Bateman  \  per  Popham. 
teV  wTn*^  Hill.  8  Ja.  Scacc-  RicharSorf^  Cafe,  per  Curiam,  i  Car.  at 
tu&*wh°  Reading  Term,  between  Dillon  and  Derbj^  adjudged  upon  de- 
murrer- 


)^€^8at(te  of  tie  ftlnir.  ^t^ 


Aurter.    But  it  wai  not  vrtx^d  (at  I  beliere)  diat  de  beafls  )»<  Om 
wete  levant  and  coachaet.]  rf**^*. 

for  tiieciid  0f  alcTirl  Ikiu  it  to  htvt  t^t  tndthaviare  to  allow  dMf  May  be  taken  on  a  levari 
&ci«i  ani  BotibMisacoQifadiatoii.  xa  Mod.  17I.  HUi.  ^W.  j«  m  Caft of  Brittoa  and  C«le.— 
Skin.  619.$:  C.andP. 

f  4«  If  two  Unanis  in  Gammon  are>  and  ilbtoneis  iniehud  U  the  S.  P.  and  fia 
£f/f;,  the  King  can  war  take  the  htaJIs  of  the  other  tenant  in  com-  ^^^  j^**^ 
inon  going  jupon  the  land^  and  fell  them  for  the  debt ;  inafmuch  but,  faystiie 
^  their  going  was  lawful  upon  all  the  land.    Hill.  8  Ja.  Scacc.  >><^f  it 
ptr  Cut.  RiSiardron's  CafcJ  SJJJTfe^i., 

ttittU  thgt 
t$me  h  fy  wrmtg  on  die  land  of  the  King'r  dcbtOTt  and  ai«  thera  kvant  add  eoothaac    11  MoiL 
178.  BrKton  and  Cote. 

'  •  •  • 

f  c.  If  Ae  dehtor  of  the  Kin^fufers  A.  to  mmure  his  land^  the  tjcne  91. 
i^wt  of  A.  may  be  fnfed  by  the  King  for  the  debt.  ftL  8  Ja.  ^;^^-  ^ 
ocac.  per  Curiam.  Brackenbury^s  Cafe.]  Bwkca- 

6.  li  tenant  <f  the  King  by  rent  &c.  fufiers  arrears  to  incur^  Ury*tC«ftw 
tnd  aftet  teofu  the  land  /0  another,  the  King  may  diftrain  the    . 
goods  of  the  leflee  in  any  place  out  of  the  land  cnai^ed.    But 
ne  cannot  fell  the  diftrefs;  becaufe  non  conftat,  whether  the  . 
rent  be  d«e  or  not.    M.  17  Ja«  B.  per  Hub.} 

[7.  If  die  conufee  ofajiatute  diss  inte/late,  and  admini/tration  is  £  <2o  ] 
granted  to  hit  feme  who  takes  %  S.  to  baron,  who  becomes  a  debtor 
to  the  Kingf  the  (Chatties  whicn  J.  S.  has  in  right  of  his  wife  as 
iidminiftratrixy  fhall  not  be  extended  for  this  debt  of  the  King  j 
becaufe  thofe  chatties  are  to  pay  debts  &c.    Paf.  20  Jac.  Scac. 
between  Buckler  and  Rogers,  adjudged  per  Curiam,  and  fuch  an  ,  1    wi     ^ 
Extent  quafli'd  for  the  caufe  aforefaid  y  and  the  Barons  *  faidj  *  Fol.  ite. 
that  It  is  the  common  courfe,  and  it  was  then  faid  by  Mr.  *^  ^ 

Wefton  that  fuch  recognizance  is  not  aflignable  to  the  King, 
^nd  that  this  has  been  fo  ruled.] 

[8 .  All  the  goods  tf  the  debtor  ought  to  btfold  for  the  debt  of  the 
King,  deduEtis  necefariis fumptibus  debitoru  adfola  viEiualia  hoc  eft 
necejfitati  nonfupei^uitati  is?  ut  nature  fatisfaciat,  non  crapuU  nee 
"foli  debitorifed  uxori  ejus  isf  fliis  l^/mmilie,  qui  prius  exhibuerit 
dumftbi  viveret  ^  exceptis  equis  {s*  arnus  of  a  knight  j  becaufe  it 
is  not  fot  his  dignity  to  go  on  foot,  and  exceptis  bobus  isf  afris 
£aruc^.  AH  this  is  in  Ger.  de  Tilburie.  57.  b.  58.  See  this  at 
large  and  well  explained  there.] 

19.  See  Regifter  Original,  fo.  100.  b.  thft  it  is  not  lawful  ta 
diftrain  propriam  equitaturam,  hoc  eft,  the  palfry  of  a  man,  where 
he  has  other  fufficient  chattels  to  diftrain.  But  it  does  not  appear 
there  for  whom  the  diftrefs  was.  yide  Selden,  tit.  of  Honour, 
^21.  fays  that  this  equitatura,  is  a  horfe  which  a  man  keeps  for 
.  Ais  journeying.] 

10.  A  prior  alien  was  indebted  to  the  King  for  his  farm-rent: 

and  being  fued  for  the  fame,  he  fliewed,  that  there  was  a  parfon, 

who  held  a  certain  portion  of  tithef^ixom  him,  which  were  part  of 

tbepoficffions  of  the  fiune  priery^  which  he  kept  in  his  hands,  fo 

I  as 


titi  j^tet!Oftdbe  of  ti^  jttiitf « 

fi  \i6  cottld  not  pay  thi  King  his  fann*rent,  hnkCi  h^  might  ta^ 

thofe  tithes  which  were  in  the  parfon's  hands.   '"Wkeicfoie  a 

writ  was  awarded  againft  the  parfon  to  appear  in  die  Exchequer^ 

and  to  {hew  caufe  why  he  Ihould  not  pay  the  famis  to  the  Ehsg 

«  for  the  fatisfying  of  the  King's  rent.    And  there  Skipwim 

Juftice  faid^'  that  for  any  thine  which  toudieth  the  King»  and 

may  turn  to  his  advantage  to  naft^n  the  King's  bufinefsi,  that 

the  Exchequer  had  jurifdi£lion  of  it,  were  it.a  thing  fpirit\ial  or 

temporal*     God&  ;z^i.  per  Doderidge  J.  cites  .3  S  Afll  26.  and 

,    .         cites  12  E.  3.  SwAi;p's  Cafe  to  the  fame  purpofe. 

The  Kiof         II.  The  King  may  difirain  for  his  debt  due  to  him  5  and  if  ^ 

^^ith^  irta/i  be  indebted  to  him  who  has  tenants  who  owe  bim  rent,  ht 

ikedthtortfi  ^ay  mak^  levy  upon  them,  and  this  piall  be  a  good  bar  U^ 

the  Kin^t   theni  againft  tneir  Lord,  who  is  debtor  to  the  King»  that  they 

Sto  him'?  ^^^^  P?*^  *^  ^^  *^  ^*"6  ^y  W  &c-  And  this  levy  is  by  pre 
ftT  Dbdc!    rogativc.    Bf.  Prerogative,  pi.  39.'  cites  21  H.  )•  la. 

ndcc  ^  J.       ...•-*••.      *  • 

Godb.  290,  291.  cites  si  H.  7.  ii.  the  Abbot  of  Rams  it  *t  CAfc.— ^As  the  Prior  ofKamfiij  was  la- 

^eltted  to  jdie  King,,  and  another  Prior  was  indebted  to  the  Prior  of  Ram(cy,  and  then  it  was  pkalU 
aiiiar,  ^'at  he  had  paid  the  fame  debt  to  the  King,  >and  the  plea  holden  for  a  good  pka.  Godk 
290,  S9r.  Pticb.  ai  Jac.  in  Sir^wanl  Coke*s  Cafe — S^C.  citejl  by  Doderidge  J.  »  ttQU.  R.  Sf^. 
in  Sir  Edwiid  Coke's  Cafe— And  2  Roll-  R-  297.  in  S.  C.  Tanfield  Cb.  B.  agnced  the  Cafe  o<the 
Prior  of  Ramfey.  21  H.  7.  12  &  16.  and  faid»  that  when  he  was  a  ftudent,  I^r  caUed  for  the 
iccord  thereof  in  the  Common  Pleas,  and  the  record  is  according  to  the  book. 

And  if  rtnt  be  due  and  fayabU  ufito  VA  by  wp  l^etfirytmrt,  the  Oim^  fl|ay  he  taken  ftr  4^e 

'^KJM'c.ilebt,  and  the  ^cial  qtauet  mail  be  a  good  bar  in  an  aTOwrj  Ibr  the  rent.  Godh.  ft9i.  dtsd 
hj  Doderidge  J.  as  jS  £.'  3.  iS. 

[  521  ]  (I.  2)  hands  of  whom  ffiall  be  put  ia  Executiod, 

yointenants  &c. 

Br.  Etecti.  X.  T  T  is  agreed,  that  if  A.  is  indebted  to  the  Kirigf  and  he  and 
dto  s"  cf '  y*  ^'  purciafe  jointly,  and  A.  £es  ind  J.  N*  fufvives,  J.  N. 

But '    nor  his  lands  (hall  not  be  charged  to  the  debt  of  the  KLing  \  qu«d 

where  a      flota.    Br.  Charge,  pL  34.  cites  50  Aff.  5. 

/r/i/?ismade 

to  the  baren  and  feme  for  forty  years,  afnd  the  barii  is  indebted  t9  the  ^ingf  and  dta  widiin  the  tens* 
the  (tmc  furuivest  and  has  the  term;  and  tR*e  feme  was  charged  by  award  notwithftaodiag the  lar- 
vitroTt  becauie  it  was  only  a  chattel  in  the  baron;  and  fnrthmfed  to  ibem  befrre  the  twvertmre^  md 
therefore  execution  was  awarded  againft  the  feme  by  all  the  Juftices.  Qjiod  ^iUi^rc  iff  law.  Bt. 
Charge,  pi.  34.  cites  50  Aff.5.-^Br.  EjfecutioA,  pi.  14S.  cites  S.  C* 

?1  ?-  (K^)  ^^^^  ^'"i^  ^^^  ^«  P"^ »»  fixecution  for  tfic 
(M.  i)'w-  Debt  of  the  King.    - 

1.  4.   7.  ^ 

Ibid,  citei  [i.  T  f  a  cuftomer  be  indebted  to  tfec  Itin?,  and  has  purtiafed 
e""'  Rot  ^^^  '*^  Kin^s  money  certain  land,  and  by  covin  to  defraud 

4I  in  the*  the  King,  caufed  the  feoffor  to  enfeoff  bis  friends  in  fee,  and  not* 

Exchequer,  withftanding  he  himfelf  takes    the  prtfits,  this    land  (hall  bC 

ChVrJin'i*^  feifed  for  this  debt  unul  &c,    D.  4.  5.  Ma.  i6a-  41.] 

Cafe.-^ — 

S.  G.  cited  by  Doderidge  J.  Godb.  293.  ill  Sir  Edwaid  Cokt'i  Cafe,— *-&  C.  cited  It  fU|L  ii%* 


J 


-  •         •  -.  * 

i  Ckfcof  Fwd  T.  Sheldon.-' — *  S.  C.  that  hit  friends  were  infeoSed  vof  /o  hh  wfif  ^  ttp§k  mum 
J^^^MTbctween  him  and  hit  fntadBfithdt  bt  migkt  difffe  thert^^  and  therefore  this  land  was  ex« 

!  .  tended  \  eyed  by  Doderidge  J.  a  Roll.  R.  196.  in  Sir  Edward  Coke's  Cafe  tt^Waltec  de  f:M\\Xf^ 

l,  Cafe.^-$.  C.  cited  by  Taftfield  Cn.  B.  a  Roll.  1^.  297.  as  24  £..3.  and.  fays  the  reafon  is,  i^auie 

he  might  make  difpofition  thereof;  and  when  writ  iflues  to  the  (heriff,  it  is  to  eAquire  of  whatlantfi 

^  habttit  vel  feifitus  fuit,  not  quss  terras  habuit  &  feifirus  fuit ;  for  if  he  has  to  difpofe,  habuit,  an! 

i  then  liable  to  the  King.— S.  P.  Godb.  295.  cited  per  Tanfield  Ch.  B.  as  adjudged  24  Elis.  in  Hai*^ 

ga^'i  Cafe.>-S.  C.  cited  by  Tanfield  Ch.  B.  a  Roll.  R.  1^%^  in  Sir  £dward,CQke's  Cafe. 

2.  A  clerk  of  the  Court  was  afldgn'cl  to  receive  monies  for  s.  C  cite* 
tlie  King,  who  h^AfiPoffees  of  lands  to  his  ufe :  and  the  lands  were  gj  ^.  a 
found  and  feifed  for  the  King's  monies,  by  force  of  the  word  Roll.  *R. 
{habuUA   Cited  per  Tanfield  Ch.  B.  Godb.  io4.  Pafch.  21  Jac.  a97.  i*  St 
in  Sir  Eciward  Coke's  Cafe,  as  Mich.  30  rf.  6.  Rot.  cS^'iafe, 

So  the 

Sh^rif'oftL  county  being  indehted  t6  the  tting,  his  feoffees  were  chargeable  to  the  King's  debt  hf 
Ibrce  of  the  word  (habuit)  for  habuit  the  lands  in  his  power.  Cited  per  Tanfield  Ch.  B.  Godb.  294. 
Pafch.  SI  }ac.  in  Sir  Edward  Coke's  Cafe  as  3a  H.  6.  Philip  Butler's  Cafe.-»And  6  E.  4.  Bowae 
Cafe  accordingly. — S.  C.  cited  per  Tanfield  €h.  B.  a  Roll.  R.  297.  in  Sir  Edward  Coke's  CaTe.-^ 
So  %.  iuidvufht\n%  indebted  to  the  King,  her  feoflfees  were  chargeable  to  pay  chef  Kfng's'debt;  be- 
caufe  (be  had  power  of  the  land,  it  being  found  by  inquifition  that  habuit.  Cited  per  Tanfield  Ch.  B* 
Codb.  295.  in  Sir  Edward  Coke's  Cafe  as  34  H.  6.  and  cites  1  Re.  3 < accordingly. 

3.  Bu  an  officer  of  the  Excheqtier  had  land?  in  the  hands  of  S.  Cctte* 
.feoffees  upon  truft,  and  a  writ  IflTued  out,  and  the  lands ^  were  (^*^x^*^ 
extended  for  the  debt  of  B.  in  the  hands  of  his  feoffees.     Godb.  RoH.  A*. 
299.  in  Sir  Edward  Coke's  Cafe,  cited  by  Hobart  Ch.  J.  as  3?4-  » 
Babington's  Cafe.  Slrdctie'. 

C%lt\-t S6  (he  ting*tfmrmer  YaA  feoffees  to  his  wfe<  taB4  died  Indebted  to  the  King  ;  ittid  U^  Wl 

inquifition  it  was  found  that  (habuit) ;  for  he  had  them  in  his  poflefiion,  by  compelling  hit  feo^es  b|r 
equity  in  Chancery }  and  therefore  it  was  adjudg'd  that  the  King  (hould  have  the  lands  in  the  feefo't 
hands  in  extent.  Godb.  294.  in  Sir  Edward  Coke's  Cafe,  cited  by  Tanfield  Ch.  B.  ai7H.  i. 
in  the  ExGhe<|uer. — ^2  Roll.  Rep.  297.  in  Sir  Edward  Coke's  Cafe.  S.  C.  dted  by  TmAcU 
Ch.  B.  as  17  H.  6. 

4.  0.  having  lances  in  other  men's  hanJs  upon  tru(ls>  the  [|  522  ] 
lands  were  fei&d  into  the  King's  hands  for  a  contempt  (and  -  p  '   . 
not  for  debt  or  damages  to  the  King).     Cited  per  Hobart  Ch.  J.  5^,  HobaJt* 
Godb.  299.  in  Sir  £dward  Coke's  Cafe^  as  Sir  Robert  Dud-  Ch.  J.  % 
Uf^QTXt.  Roit  R. 

/  .  304*  »» 

Sir  £dwacd  Coke*s  Cafe,  as  7  Jac« 

5;  Money  was  levied  by  Sheriff  upoA  i  Jebt  recovered  by  A. 
agairift  B.  which  the  (hcriff  did  not  deliver,  but  was  ordered  to 
be  brought  into  Court  till  a  difference  that  arofe  about  it  was  de- 
termined. B.  was  indebted  to  the  King,  and  a  writ  iffued  to 
inquire  what  ^oods  &c.  he  had.  The  Court  conceived  that  the 
money  being  but  as  a  depofiiutn  there,  they  might  find  it;  and 
Ac  Court  did  not  proterf  it  from  the  inquifition,  but  would 
make  no  direftion  for  the  findin?it.    Vent.  221.  Monk's  Cafe. 

6.  A  copyhold  eftate  is  not  to  be  feifed  upon  a  recognizance* 
Per  Holt  Ch.  J.  Trin.  x  Aon.  B.  R.  Farr.  38.  Anon. 


(L)  What 


t^  .  l^erogttAie  oft^  ttiigi 


Xt.S'?  (L)  mat  Thing  w///  ^  ^  Difcharge  of  tandd 
^3?' 31.  the  Debt  of  the  King* 

HoK  45-  [t.  T  F  a  receiver  te  indebted  t6  the  King  for  arrcarg  of  hts  «• 
My^L4^*  ceipts,  aiid  being/2^rf  of  land  infeej  conveys  it  in  fee  U  Ji 

Ch.  Baroo  S.  ivko  convcfs  it  to  the  King  in  fee y  and  immediately  retakis  it  efm 
[Tanfield]  Kinfr  infee^  rendring  a  rent  to  the  King  in  fee  pro  omnibus  red£^ 
£!ul^  <J  ^^^  Jsf  fervitiisy  tif  omnibus  cldmeis  quibufcunque*  In  this  cafe  thif 
chit,  in  f«.  land  is  not  liable  or  extendible  for  this  debt  \  for  the  land  is  not 
fyA  (at  hte  chargeable  itfelf,  but  in  refpeft  of  the  perfon  who  is  the  debtor^ 
Sk^r»S  as  in  cafo  of  a  ftatute$  fo  that  when  the  Kjng  takes  the  land, 
•f  tiie  Be-  the  debt  k  not  bv  this  difcharged,  but  may  be  recorered  againft 
^e<{iter  to  the  dtbtor  hiniKlf.  But  the  land  in  the  hands  of  the  Kji^  if 
iSrrefocpt  ^^^  Aargeable,  and  then  when  the  King  conveys  it  over,  he 
Ac  kmg'ft  cannot  againft  his  own  conveyance  charge  the  land.     Hub.  (Sj* 

l^atcnteehid  Sir  WtUidm  Pket^ooi  and  Sir  Roger  Afbtorls  Cafe.} 
Ilkt  ordinary 

dwft  of  covaumt  and  grant  to  be  difcharged  of  all  dutiet^  debts  and  denmdt.  And  thtt  tbodsfft 
tbfy  all  agreed,  that  their  opinion  in  this  cafe  (hould  be  made  up  in  the  decree  for  die  dilchiifeff 
Kiis  landt  withottt  prejudice  to  the  ufe  of  the  Exehe^uer  for  the  King's  debt  there.— —S.C.  Lej.  $^ 
Ihikh.  13  Jac.  That  it  was  refolved  by  the  Lords  Ch.  J.  Coke  and  Hobart,  and  the  Lord  Ck.  B* 
Tanfield,  that  the  land  was  no(  eitenditde,  hut  difcharged  la  law  b;  the  pbffeffiotf  of  tfae  Kiigf 
lod?  dcafCd  accordingly. 

•  K^-  4«»  (2.  If  a  receiver  be  in  debt  fo  the  King,  and  tBi  King  rekafet 
Vltet«^  /^  the  tenant  of  the  land,  tvhich  the  receiver  had  after  he  fvas  deklcr 
V.  Sir  Roger  to  the  Kingy  [*  aJi  rights  and  titles,)  this  does  not  difchaige  the 
^^^«MH       hnd )  for  the  land  is  not  charged  but  in  refpcfft  of  the  perfon. 

for  the  debt  does  not  give  any  right  in  the  land.     Hub.  63.] 
3.  By  27  Eliz.  cap,  3.  /.  8.    If  the  accountant  or  debtor  haid 

quietus  ej{  in  his  life-^ime^  that  ihaU  difcharge  the  htttrfihe 

debt. 

(M)  Debt  of  the  King.    How  Execution  may  hu 

Ptjimt'9     [I.  Rot.  Pari.  17  E.  3.  HP  HE  Commons  pray,  that  iaakt 

a£*4o?'  ^•45-  «^*"  ^  ^^^^  *^  *^  Excheqaer 

No/ 45.  dcbtot  to  the  King,  in  cafe  the  King  be  in  his  debt,  that  by  ufe  of 
equity  if  he  pleafe  that  the  one  debt  may  be  rebated  iti  the  ethery  at 
heretofore  has  been  ufed,  and  is  contained  in  the  ftatute  of  the 
[  5^3  3  faid  Exchequer,  and  that  due  allowances  of  andent  debts  par^ 
De^^fw**  ^°^^*  ^^  allowed-  ^  Anfwer  of  the  King,  The  King  will  be  ad- 
leafe^a  fon  vifed  *  to  eafe  bis  people  in  t£e  beft  manner  that  he  can.} 

people  que  il  purra  bonemeat. 

It  was  re.  2*  73  ^'  ^^  ^^*  29*  f'  T*'  cnaAs,  That  if  tmy  metmrSflemii 
clr^tSt  toV.^ii//  te  chargeable  wiih  the  payment  tffuch  dtits^  and  fffoU  he 
this  branch  »« thefeifin  and  pojfeffum  of  divers  perfons  other  than  the  cUigalotff 
tsteods  to    then  ait  the  faid  manors ,  lands  tffc.  and  every  parcel  fialt  be  vboBy 

and 


l&terogatftJi  of  tfie  fting.  *.        5^3 

indtntirely^  and  In  no  'wifefcverally  UabU  and  chargeable  Hvith  pay^  «ll  exeoi'i 
inentofthefaiddeitu  ^^^ 

Kioc»  u  ^ 
welJ  at  the  common  law  u  upon  this  ftatute,  and  that  al)  Aall  be  equally  esteni3.cd  by  force  of  this 
branch,  according  to  the  purview  of  this  a^.     7  Rep.  2 1.  b.  in  Sir  Thomas  Cecil's  Cafe. 

A  debt  came  to  the  Qaeen  by  attainder  ^f  the  crtdltury  upon  which  an  aUtnt  {ffmed  agalmi  one  af 
the  ter-tenantt,  liable  to  the  debt,  and  not  agalnftall ;  it  was  moveJ,  that  upon  a  branch  of  the  faid 
fiatute  all  the  ter-tenauts  ought  to  be  charged.  But  it  was  tho  opinion  of  divert>  thatiMF^'a  debt 
which  Cometh  to  the  King  by  attainder,  is  not  within  the  faid  ilatuie ;  for- although  the  aiuindcr  if 
by  judgment,  yet  drit  6j  Judgment  it  cannot  froper/y  he  faid^  but  ^here  a  debt  h  recrpered^  hjf 
judgment.  And  that  was  the  Cafe  of  the  Lord  Norris,  for  a  debt  due  to.HeraabjthftXocd  WiUiaiDH 
which  Heron  was  attainted,  a  Le.  33.  pi.  39.  31  Elix.  The  Lord  Cromwell's  Cafe. 

(M.  2)  Statutes  relating  to  Debts  of  the  King. 

BygH.^'  ITHE  King  nor  his  laiKffs  Jbatl  levy  any  delis  upon  Byorfer<>f 

cap.  8.      -^    lands  or  rents  fo  long  as  the  debtor  hath  goods  and  ^^J^'"^ 

chattels  tofatisfy^  neither  Jball  the  ^pledges  he  dijlt^inedjo  long  as  Kuigfor hit 

the  principal  isfujicient  j  but  if  he  fatly  then  Jball  the  pledges  anfwer  debt  had 

the  debt,  howbeU  they  Jball  have  the  debtors  lands  and  rents  until  ^^^^y^ 

they  befatisfed,  unlefs  he  can  acquit  himfelf  againjt  the  pledges.  lands  and 

goods  of  hit 

debtor ;  this  is  an  a£I  o/graeff  and  reftrains  the  power  that  the  King  before  had.  2  lull.  19. 

•  It  was  refoived  by  the  Court,  that  this  2iGt  does  not  extend,  nor  was  ever  taken  to  extend  to 
fureties  in  a  bond  or  recognizance,  if  they  may  be  Co  call 'd,  being  bound  ihemfelves  equally  witil 
chc  principal}  as  furetics  to  perform  covenants  and. agreements  are  in  like  manner;  but  Co  pkdgos 
and  manucaptors  only,  who  by  exprcfs  words  are  not  refponfible,  unlefs  their  principals  become  in* 
Solvent,  and  fo  are  conditional  debtors  only.  And  fo  the  aA  has  always  been  oonftrued,  and  the 
words  themfelves  imply  as  much.     Ilard.  378.  Mich.  16  Car.  2.  Attorney  General  v.  Ke(by. 

2,  By  9  jfiT.  3.  cap.  iS.'The  Kin^s  debtors  dying,  the  King  Jball  By  this  fta- 
beferved  before  the  executor.  ^^;^  ™y^^ 

prerogative 
ihall  be  preferr'd  in  fatisfa£lion  of  his  debt  by  the  executors  before  any  other.     And  if  the  execu- 
tors have  fufficient  to  pay  the  King's  debt,  the  heir  nor  an/  purchafer  of  his  lands  (hall  not  bt 
charged,  a  Inft.  32. 

3,  Wejl.  I.  3  5.  I.  cap.  19.  enafts,  Thzt  the  Jherif  having  re-  *  ^«^«J 

ceived  the  Kihg's  *  debt,  upon  his  next  account  Jball  difcharge  the  f^lJ^-x 

debtor  thereof,  in  pain  tq  forfeit  three  times  fo  much  to  the  debtor^  and  all  thinga 

to  tnakefine  at  the  Kin^s  ivill.  ^^  ^  **»« 

King  are 
comprehended,  and  not  only  debts  in  their  proper  fenfe,  but  duties  or  things  due,  as  rcncst  finet* 
iflucs,  amercements,  and  other  duties  to  the  King  received  or  levied  by  the  (herifTi  for  debt  in  its 
Urge  fenfe  iignifies  whatfoever  a  man  doth  owe ;  and  debere  dicitur  quia  deeft  habere;  debitnri  entm 
deeft  quod  habet,  cum  fit  crcditoris,  maxime  in  cafu  domini  regis.     2  Inft.  198. 

Thejheriffandhis  •  heirs  Jball  anfwer  all  monies  that  they  whom  *  TW*  »^ 
hetmployeddo  receive  ;  and  if  any  other  that  is  anfwer  able  to  tho  JS*-»  ^od™'*'"^ 
^^^^h  A*'  *wif  hands  dojh,  be  Jball  render  thrice  fo  much  to  the  rejUtSuHem 
plaintiffs  and  m^kefine  as  befire.  but  mt 

!IT ' j!**J "  ^  *^*  **^**  ^"^  "•*  ^  thectiiinal  part «  fc^  it  is  a  m'ati'm  In  kw*  PccoTtt  dc^o 
4f timai  .hcrcf  ttoeci  noa  debet ;  and  agaia  la  Mtatutioiiem  non  in  pcmnk  h«RS  focoadic 
ft  inft.  198.  * 

You  XVI.  T  t  C^ 


5C4  ^tttofsiuine  of  tbe  ^in^ 

Upon  payment  of  tie  Km£s  debt,  tbejherifjball  givea  tattey  to  ti£ 

dehor,  and  the  procefsfor  levying  the  fame  fbalt  be  fbewed  him  upoH 

detnand  nvitbout  fee^on  pain  to  be  grievoufly  punifhed, 

VvU  (K).         4.   28  £.  I.  cap.  II.  ena<fts.  That  btajls  of  the  plough  Jhall  mt 

be  dijtrainedfor  the  King's  debts  Jo  lo?ig  as  others  may  be  founds  upon 

fuch  pain  as  is  elfewhere  ordained  by  ftaiute,   (viz.)  by  the  Jla^ 

tute  de  diftriSliotie  fcaccarii.  51  /f.  3.  # 

TMt  ii  mn        37,^  great  difireffes  Jhall  mt  be  taken  for  his  debts,  nor  driven  to* 

*^^ton*'*  ^r  ;  and  if  the  debtor  can  fitid  convenient  fur ety,  the  difircfs  fball  in 

this  ad       the  mean  titne  be  releafed ;  and  he  that  does  oihervjife,  Jhall  be  ^rie" 

there  lies  t  vonfly  punifhed. 

VTtt  dired- 

cd  to  the  (heriff,  commanding  him  to  receive  furety  according  to  this  a6V,  which  if  he  refufe,  9m  at* 

tacliment  lies  againft  him»  or  the  party  offeriAg  furetji  according  to  this  act,  if  it  be  refufcd*  nuf 

have  an  adion  againft  the  (heriff  &c.    2  Inft.  565. 

8ee(G).—        ^.  2j|  jE*  3.  Stat.  5.  Cap.  ip.  enables  a  common  perfon  tofue  a 

^\  **'^r'  ^^^^^^  2^*"  ('^'^^  ^  lihevoife  indebted  to  the  King)  to  Judgment y  but 

without  giv.  he  cannot  proceed  to  execution,  unlcfs  the  plaintiff"  gives  kcuiitr  to 

Ing  fuch  fe-  pay  the  King's  debt  firft,  and  then,  he  may  tttke  execution  for  bis 

cufity.thc  Q^fi  and  the  King's  debt  too. 

party  takes  ^ 

forth  ate- 

cution  upon  his  judgment,  and  levies  the  money,  the  fame  money  may  be  felfed  upon  to  fatisfy  th« 

King's  debt ;  per  Doderidge  J.  Godb.  290.  cites  45  £.3.  Decies  tantum.  iz. 

See  (Y.  c.  6.  33  H.  8.  cap.  39./  2.  cna^Sls,  ITiat  all  obligations  and  fpe^ 
^hT?$°^o  ^*^///V/  coticerniug  the  King  and  his  heirs,  or  made  to  bis  or  their 
be  charged,  ujc,jball  be  made  to  his  Highnefs  and  to  his  heirs ^  Kings,  in  his  tnr 
but  fuch  as  their  name  or  names,  by  thefe  words.  Domino  Regi^  and  to  no  other  per'* 

"^[V'h^  fi"  ^*  ^'-^  ^»  ^^^  '^  ^^/^/^  to  his  High  fiefs  byi!:cfe  words,  Solvend' 
vhen  it  was  eidcm  domino  regi  hared*  vel  executoribus  fuis,  ivith  other  ^I'ords 
made ;  per  ufed  ifh  common  obligations,  ivhich  obligations  and  fpecialties  Jhall  he  in 
To'v^zh.     ^^'  ''^^"'■^  ofafatutefla-le. 

aiEliz.  Parker's  Cafe. 

An  Mgatiohf0r  pnformanee  ofc9venantx  is  within  this  a^,  aflCr  thit  the  covenants  art  brckcn. 

Rcfolvcd,  7  Rep.  20.  b.  Mich.  39  &  40  Eliz.  in  the  Exchequer,  ia  Sir  Tho's  Ccpil's  Cafc.^ • 

S.  C.  cited.  Hard.  36S.  Pafch.  16  Car.  2.  in  Cafcof  the  Aitorffy  Ccncnl  v.  Waring. — S.  C.  ciced 
l-Iard.  44X*  Pafch.  19'  Car.  2.  in  Cafe  of  AKorney  General  v.  Sir  Henry  Psrimer. 

S.  3.  All  fuch  obligations,  the  debt  not  being  paid,fhall  cofpe,  rr- 
fnain,  and  be  to  the  heirs  or  executors  of  the  Kivg  as  hefhall  affign  or 
appoint.  And  if  any  perfon  take  any  oHigaticti  to  tie  ttfe  of  the  King 
or  his  heirs,  othcrwije  than  as  nfcrefaid,  i:efhalljuffer  fuch  impnfon* 
tnent  as  fljall  be  adjudged  by  the  King  or  his  honourable  council. 

S.  6.  Co/is  and  damages  are  given  to  the  King, 
fee  (Q:.6).         5.  7.  DtreBs  debts  to  befuedfo^-  in  the  proper  courts. 
«««(Qi6).         S.  13.  And  every  of  the  faid  Courts  are  impokvered  to  fct  fuch 
fines,  penalties  and  amercements,  upon  parties,  fberiffs  officers  and 
ether  perfons,  for  their  defaults,  contempts,  negligences  or  mifdemea^ 
fiors,  as  to  the  faid  refpeaive  courts  Jhall  feem  expedient.     Idnd  all 
trials  in  the  faidfeveral  courts  Jhall  be^  by  due  examination  of  mni- 
fiejfes,  writings,  proofs,  or  fuch  other  ways  as.  byjbifaidjeverj 
courts  /hall  be  thought  expedient. 


i^tfi-oiratiij^f  tie  tonf*  1 1^4 

.   i&.  45  V  Afid  til  nil  aBidns  wfid/iiits  in  atuy  Iff  tie  court}  itfirefaid  S««(Qt*?# 
JRtr  any  debt  due  U  the  Kujgy  iy  reafon  of  any  attainder ^  outlawry^ 
jfirfeiturey  giji  of  the  party^  or  by  any  ciher  collateral  wa\f  or  tneansj 
tljball  beftmieient  in  laiu  iojheii;  and  al ledge  generally^  that  the  party 
^  to  luhom  tbefaid  debt  did  belongs  fuch  a  year  and  aay  did  give  ihe^ 
^ame  to  the  Ki^ig^  or  iJOas  attainted^  outlawed  isfc.  nvhereby  the  /aid. 
debt  did  accrue  to  the  Kingyjljall  be  of  the  fame  force  and  ejfecl  as  if     » 
ti>e  whole  matter  hid  bh'h  atiedged  and  declared  at  large  according  t4 
the  order  of  the  common  la\v , 

B,  26.  Ifanyftiitbc  commenced  or  iaien,  cr  any  proctfs  he  here*  T*^|*  hki^ 
^Jter  aivamed  far  the  King^for  the  recovery  of  any  of  the  King^s  \J^^^^\^^, 
debts  y  that  then  the  fame  fuit  and procefs fliall  be  preferred  before  any  aiid  control* 
perfon  er  perfrfis,{2)  And  that  our  faidfovereigli  Lordy  his  heirs  thccomrooH 
nndfuccejforsyjhall  have  frfl  execution  againft  any  defendant  or  de-  \  S'^S  4 
J^endanlsy  of  and  for-  his  f aid  debts  ^  before  any  perfsn  or  perfons  >  *yi  ^^^\  ^^^^ 
lalways  that  the  King* s  fuit  Ik  taken  and  commenced ^  orprocefs  atvard^  gaiivc  im- 
tdfor  the  faid  debt^  at  the  fuit  of  our  faid  fiver eig'n  Lvrd  tie  King^  p'i«di  per  ^ 
^is  heirs  orfuccejfors^  before judg^mut  given  for  the  faid  other  ptrfon  or  y^^\^^ 
ferfon'S.  Nicholas, 

.  S.  P.  Ul9* 

tlieftatUte  founds  In  the  a^rmatiVe;  fvr  it  enacts  a  neW  t))ihg:«  and  the  ita  qi^od  ihiakei  a  conditiori 
|»recedcut  and  a  limitaiion.  And  Steele  Ch.  R.  accordingly,  and  the  words  are  introduAiv^; 
Hard.  77.  Mich.  1655.  in  Scacc.  The  Attorney  General  v.  Andrew. 

*  Srrane:e  ai^.  faid.  That  upon  this  ad  he  took  it,  the  fuit  mud  be  faid  to  be  theh  t^ken  br^on}- 
nurnced  when  the  Aril  ilep  is  made  rowards  (he  probeedtilg  to  execution ;  and  the  flrft  ftep  to  bd 
taJten  b  to  procure  a  Rut  of  a  Baron,  and  then  it  is  in  tadt  that  the  procefs  ii  awarded.  G.  Bau,  R; 
Has*.  Hi^-.  1 2  Ge«»  i .  in  Scacc.  in  Cafe  •{  the  King  v.  Mann. 

.5.2*7.  All  mamrs^lands^  tenements jpojfejpons  ahdheredUamehis^  Sci5(P).-:* 
tie  nvhich  not!o  be.  or  that  hereafter  fhall  come  or  be.  in.-  or  to  the  ^'  ^^^^^^  **! 

_,  ^.gy.  :  .  ..(./  -  '-'  ihfe  manor  of 

hands  ^pojfefjton^  occupation^  orfeijtn  of  atj/j^  perjon  or  perfons  y  to  vohom  ©t  F.  in)ionL. 
the  faid  manors  isfc,  have  heretofore  ^  or  hereafter  Jhalt  defceM^  revert  jidaat'tonef 
or  remain  infeeftrnph  or  in  fee-taily  gtfreral  or  fp^cialy  by ^  from  or  *o7/I!i?5^ 
aft^r  tl^e  death  of  any  his  or  their  ancejloror  anc^fors  as  hrir^  or  by  t^ntn  B, 
gift  of  his  dncejtors  vchofe  heir  he  is^  which  faid  anctftor  or  anceflcrs  t>h  /on  und 
ivasy  is,  or  fuall  be  *  indebted  to  the  King  or  to  arty  perfon  Or^  perfihs  'ffy'^i^^^^ 
to  his  ufe,  by  judgment,  recognizance,  obligation  or  other  fpecialty,  the  ^eiaKicd  ri 
dtbt  whereof  is  or  fl^allnot  be  conientvd  and  paid ;  f  that  then  in  every  ^^iy  «/«<?>  . 
fach  cafe  the  fame  \  manors  to*r.  fhall  be  and  jiand  by  authority  of  this  ^Vyj/^  '-J 
a€l,from  hencefcrth  charged  and  chargeable  to  and  for  the  payment  of  fj-.i  lu'ftfi^ 
the  fame  debt,  and  of  every  part  thereof  their  u^ts^ 

remuinler 
to  the  ufc  of  5.  and  M.  and  thr  hrirs  of  Ibrir  hodlei  with  remainders  o^dr.  Aftet-wards  A  acm 
knoxuledgfj  a  recu^nixMttc<  to  tbv  ^een  and  died.  His  -ivife  dl^d,  'i'he  rtiJnbr  Is  extended  i©r  thft 
Queen's  debt,  by  torce  of  the  ftatute.  It  was  argued  by  Coke,  ihat  tlie  manor  is  net  chargeable  by 
t!:*  faid  AutUte  ;  that  it  was  made  for  the  King's  benefit  in  2  points.  1.  To  ra:ikc  lands  intail'd 
liable  for  the  King's  debts  where  they  were  not  fu  befcc  againlV  the  iiRiC.  2  To  make  bonds 
taken  by  the  ©fficers  of  the  King  to  the  Ufe  of  the  King  as.  alfo  of  ftdtules  ;  that  rhc  words  ('js&i  or 
Jhallbe  Indebted)  Ihill  not  be  intended  after  the  gift  made';  tliat  (JhAii  he)  Is  to  be  ir.:cnded  of  fu» 
turc  debts  after  the  ftatUte,  whereas  at  the  time  of  the  fettlcmtnt  A.  was  nor  receiver  or  .  ilicr  officct 
to  the  Queen  ;  the  words  are  (by  gift  after  the  debt  ackrttnvkdgfd  to  the  !2^cev.)  Th  ;t  thi$  Cafe 
is  not  within  tlie  ftatUte  ;  for  the  woids  are  (of  the  gift  tf  his  anceflorj  Hut  here  B.  hd  •  not  the  ihinof 
of  the  gift  of  A.  but  rather  by  the  ftatute  of  ufes,  and  Id  he  is  in  the  poft  and  net  in  the  per  by  hid 
anccilor  ;  for  the  tine  was  levied  to  divers  perfons  to  the  ufcs  aforefaid,  nor  was  the  ^Ift  a  mere  gra* 
tuity  but  in  confideration  that  he  (hould  marry  the  daughter  of  ].  S.  and  the  debt  accrued  not  tilt 
;ifter  the  gift.    He  admitted  that  had  th€r«  bee9  any  fraud  ia  the  cafei  or  any  furtoft  in  A*  Mifieik 

T  t  I  Jtf 


5.25  Ipteres^tisie  of  t(e  ftfrns. 

ht.9mie  the  e§/iv^tre*  t»  hec9me  tht  -King's^t^tot  or  tfficrr^ tt  wov)d  be  wMiin  the  ffatalci  toh  dbtf 
l^ift  Iiad  been  a  mere  gratuity  &c.  AnJ  afterwards  (as  Coke  reported)  B.and  bis  iaiuU  were  di^ 
charged,  i  Le.'QO,  91.  pi.  1 14.  Mich.  29  Eliz.  in  the  Exchequer.  Foflcew*s  Cafe. 

*  This  is  intended  an  immediate  debt,  and  not  fuch  debts  as  are  due  to  the  fubje£(.aod  appertitii  or 
accrue  to  rhe  King  by  %  ttttaindfti  •mtianfry^forftitwf^  gift  of  tbt  party^  vr  by  amy  tber  colUrtrMi 
^ay  or  mtuta;  for  which  this  ftatute  has  a  claufe  a  little  before  this  branch  for  the  writ  and  gcnerjl 
manner  and  form  of  pleading  in  fuch  cafes  of  the  part  of  the  King  for  (he  recovery  of  them*  Tbet 
the  party/ir^A  ayrmr  and  day  tec.  [which  fee  at  b.  ?5.  abovej  fo  that  the  fereral  manners  of  pen- 
ning thcie  two  branches  manifefb  the  intention  of  the  makers  of  the  z&  to  prefer  immediate  debit 
due  to  the  King  by  judgment  &r.*  before  debts  of  the  fubjeds  which  accnie  to  the  King  by  afiigp* 
mentt  attainder,  outlawry  Sec.  and  the  reafon  was,  becaufe  debts  due  immeUiately  to  the  King  bf* 

n*  ^cnt,  recognizance,  obligation,  or  other  fpecialty,  are  in  their  natuie  more  highi  and  may  ht 
er  known,  and  upon  fearch  found  than  debts  due  to  fubjedi.  Refolved,  7  Rep.  12.  a.  ia  Lard 
i^nderfon's  Cafe. 

f  S.  P.  But  for  fuch  debts  the  King  is  left  at  common  law.  If  the  King's  debtor,  oflScer  or  a^ 
covntant  has  Uajn  far  ytitrs  or  goods;  thcfe  lealcs  and  goods  are  not  liable  if  the  faid  debtor  Md 
them  bona  iide  :  but  f/  he  fold  them  by  covin  it  is  otherwife.  If  land  be  purchafcd  with  the  King's 
money,  it  is  liable  ro  fatisty  the  King.    Jeok.  226.  pi.  99. 

7he  debt  onght  to  be  immediately  (o  the  King  himfelr,  or  If  it  be  to  any  other  than  to  the  Kiagj^ 
it  ought  to  be  originally  ro  the  ufc  of  the  King.     7  Rep.  22.  a. 

It  was  refolved,  that  if  tenant  in  tail  becomes  indebted  to  the  King  by  receipt  of  mooieaof  the 
King  or  otherwife,  unlcfs  it  be  hy  judgmtnt^  rccogmizttnctt  oiltgathm  or  otbtrfptcimJiy  and  dies*  tim 
lands  in  the  feifin  of  the  f  ijfue  in  tail  by  force  of  this  a£l  (hall  not  be  extendeid  by  this  a€t  far  t&dk. 
debt ;  for  the  ftatnte  extends  only  to  the  fuid  four  c«ifes,  ar  d  all  oiber  debts  remain  at  common  law^ 
7  Rep.  II.  b.  Trin.  41  Eliz.  in  Scacc.  in  Lord  Andcrfon'b  Cafe. 

C-^  -I  S  The  itfue  in  tail  ihe  iand  being  In  bi*  band*  is  alfo  liable  in  either  of  the  faid  4  cafa^ 
5^^  J  but  not  tbt  bona  fide  alienee  of  tbt  iffue ;  for  the  words  of  the  ftatute  do  not  extend  M 
this  alienee.  The  common  law  did  not  help  the  King  in  thefe  cafes ;  the  ftatute  helps  the  Kiof  ia 
thie*  faid  cafes  againft  the  ilfue  in  tail.     Jeuk.  2z6.  pi.  99.->S.  P.  Ibid.  1S5.  pL  19. 

The  iiTue  in  uil  (hal!  not  be  charged  by  this  ftatute  for  the  penalty,  upon  a  cenvi^lioii  of  le- 
cutancy  of  the  tenant  in  tail  by  proclamation,  by  the  ftatute  28  Fliz.  But  otherwife  it  had  bees  if  be 
had  been  convicted  by  the  13  Eliz.  1  Roll.  R.  94.  Mich,  aa  Jac.  B.  R.  in  Cafe  of  the  Ksb^  v, 
I)o^or  Fefter.-"— Cites  it  as  refolved..  Mich.  39  &  40  Eliz. 

\  By  the  exprefs  "purview  of  this  adt,  the  land  Uiail  be  folely  extended  as  long  as  it  is  in  the  pcli» 
feffion  or  feifin  of  the  heir  in  t.iil ;  foi  tl)i»  art  fays,  th.-it  in  every  fucb  eafe  tbe  /andJhaU  betb^gtJ. 
And  in  as  much  as  the  landagnihit  the  {(Tiifc  in  tail  was  not  extendable  before  this  ad,  theKinghas 
benefit  to  extend  it  in  the  pvilcHici  of  the  heir  in  tail  which  he  could  not  do  before  $  but  the  Kiii( 
cannot  extend  the  lards  of  the  alienee ;  fur  the  ftatute  docs  not  extend  to  this,  and  the  makers  of  the 
ad  have  reafon  to  favour  the  purrh.fors,  farmers  &.c.  of  tbe  heir  in  tail,  more  than  the  heir  hiiD- 
ftlf ;  for  they  are  ftrangers  to  the  debts  of  the  tenant  in  tail,  and  they  come  to  the  land  boos  fide,  aod 
tipon  good  confideration.  Refolved,  7  Rep»  21.  b.  Trin.  41  Elix.  in  Scacc.  in  Lord  ABdcrfaa'a 
Cafe. 

X  If  the  goods  and  ebatteh  of  the  Kin«:*s  debtors  htfujffichntt  and  fo  can  be  made  appear  to  the 
(herift*,  wheteupon  he  may  levy  the  King's  debt,  then  ot-^ht  not  the  Oierlflf  to  extend  the  landa  and 
tenements  of  the  debtor  or  of  his  heir,  or  of  any  purdialor  or  tertenant.     2  Inft.  19. 

See  (P)—  S.  28.  The  Ktfig  Jhall  not  he  excluded  to  demand  his  debts  agais^ 
cUufc  'the  ^^^  ofkisfubjecfSy  as  heir  to  any  per/on  indebted  to  his  Higbnefs  or  t$ 
intent  of  his  ufe^mlbeit  this  word  heir  be  not  comprifed  in  fitch  recognizance  er 
*f*  f**^*?"  fp^^iolty,  or  that  fitch  per fi»ns pall  fay  y  thai  tbtyha^je  not  any  hemSta* 
appear  thai  ^^^'^^  '^  ^^^^  defcended,  but  onlyfiich  as  be  entailed  or  given  to  them  by 
tl.e  heir  in  the  ancejlors. 

tail  (hall  be 

only  charged  with  the  debt  of  the  Klag ;  but  lands  in  fee  fimple  were  extendable  at  the  commoo  law 
in  ^hofefoever  hands  they  came,  and  therefore  as  to  them  th«s  ftatute  was  only  declarativumaati^ 
juris  :  but  as  to  the  eftates  in  tail,  it  was  introduCtivuni  novi  juris  againft  the  ifloe  in  taiL  Ite>. 
iblved,  7  Rep.  ai.  b.  Trin.  47  Elix.  in  Scacc.  in  Lord  Anderfon's  Cafe. 

.  One  P.  was  indebted  to  the  Queen,  and  one  W.  was  bound  to  P.  in  tool,  in  which  obligatJOB  W. 
d'd  not  mention  his  heirs?  P.  afligoed  tbe  obligation  in  which  W.  was  bound  m  him  lo  the  QueeB» 
and  upon  this  procefs  was  made  againft  tbe  heir  ot  W.  And  it  was  held  by  the  Court,  thai  ina^ 
much  as  W.  ^id  not  oblige  himfelf  and  his  heirs,  that  the  heir  by  tbe  death  of  the  fiiibcr  vat  dis- 
charged :  snd  if  the  afitgnment  had  been  made  in  the  life  of  the  father,  and  then  the  fiuher  had  ^kd^ 
•ho  heir  ihould  be  difchar|ed,  but  the  fon  may  be  charged  M  executor  or  admiaitoag  Ac  Sit.  a* 
Fafch.  21  Eiii.  Warren's  Cafe. 


f&retbgatibc  of  tf^t  ftmjr: '  ^^6 

S.  7g.  Provided  that  the  King  may  at  kis  liberty  dejruznd  hts  debts  S«e(P)  and* 

of  any  executors  or  adminyimtors  of  any  per/on  indebted  if  the  execU"  J"  5  c"pl* 

tors  Isfc,  have  ojfcts*  28.  iuira.-^ 

J."  S.  wjs 
obliged  to  Sir  Richard  Cavendin»,  late  Trcafurer  of  the  Chamber  to  King  H.  %.  in  lool.  who  was 
indebted  to  the  Kiu'g,  upon  which  p.ocer&  wa^  maue  aj^^iuik  (hole  who  were  tertenjuts  bf  ihe  faid 
J-  S.  tempore  confedtionis  fcrtptt  piCu'  made  to  ihe  fii'd  2»ir  Rkhard,  1  er  Manv.ood  Ch  B.  The 
fcrrenanis  are  not  chargeable  in  this  cafe^  but  ilic  hclis  and  excrutars.  Per  Shtite  ^d  Baron,  It  oh« 
Itgarion  be  made  to  the  King  it  (hjU  be  ol  ihefame  nature  as  m  iVature  f^.tple  to  all  intents  by  this  ila- 
tu<e  \  but  ob!igiit»KS  m«tde  to  otbtr  pfr/^^n*  tu  ibr  mje  »J  thr  Kiftg^  Jhatt  be  extcMtt^ry  aguinji  the  ohm 
digor,  tit  hrint  txecuUn  or  ^ittmifuJ/ratorSf  and  Kui  uguiifji  ui^r  fterfont.  But  if  J.»N.  be  bound  t*) 
J.  S  and  j.  S.  aOigns  thi$  to  Sir  Kichard  Cavendilb«  and  he  over  to  the  Kin^,  no  proccf  lh.iil  be  mad« 
thereupun,  whivh  theCjurt  and  all  the  CU:.i;»  agreed.  Ai»dit  was  held,  that  if  obligor,  after  the 
obligation  made,  vo  unta;  it y  1a4k.es  fcoffioent  oi*  lands,  fuch  feoffees  fhall  be  charged,  otherwife  it  is 

of  purchalors  before  the  obligation  m.ide  in  Cafeol  the  Kiug.  Sav.  1  z.  pi.  33.  Pal'cb-  21  blix.  Auon. 

• 

S.  30,   }f  thefaid  hereditaments  Jhall  be  eviHed  put  of  the pojfeffion  See  (L).— 

of  fuch  perfons  byjufl  title  ivithut  fraud j  luhofe  hereditaments  Jhall  ^^y^^^^  ^^' 

not  be  chargtab  e  as  is  ab<^)efiiid\  tlxn  tdl fuch  hereditament ^  Jhall  be  the  Qufen, 

acquitted  of  the  fame  debts.  ^o'  *^«  P^X- 

^  ^        J  ment  of 

^hich  debt  certain  lands,  which  were  the  Isnds  of  the  faid  D«  at  (he  time-of  the  faid  d;bt,  were  pur- 

chai'od  by  one  W.  againli  whom  and  one  C.  and  D.  the  faid  B.  exhibited  his  bill  in  the  Exchequer 

Chamber,  praying  that  the  equity  of  the  cafe  might  there  be  examined.     Before  any  anfwvzr  ipade 

W.  pay  M  the  debt,  ard  then  demanded  judgment  if  (.he  Court  would  hold  further  plea  inafmuch  as 

the  caufe  uf  the  privilege  was  determini^l.  Which  Is  the  debt  due  to  the  i^uem.      And  it  was  held  by 

tlic  Court,  that  upo.i  this  leafou  the  Court  ought  10  difmifs  the  caufe,  and  fo  it  was  done.  Sav.  15. 

pi.  3).  Pafch.  tx  £liz.  Sir  Thomas  Kagland  v.  V/ildgoofc.~S.  C.  Ibid.  11.  pi.  27. 

$.3!.  If  any  perfon  of  ivhom  an\  fuch  debt  flmll  be  demanded^  [    527    3 

fhew  in  any  of  ihe  faid  courts  *fujficient  matter  in  law^  reafon  or  See  (L). 

\  good  conference  y  nvhyfuch  perfns  ought  not  to  be  charged  with  the  ^^  ^j*  ''"*" 

famey  and  the  matter  fo  ft)ewed  \  be f iff ciently  proved ^  the  fud  courts  nor  give  be- 

fball  have  power  to  allow  the  proof  and  acquit  all  perfons  fo  implead--  ncStonW  ta 

ft/,  any  thing  in  tbiy oH  to  tl^  contrary  notwithjanding.  mTt^r^ia^ 

good  con- 
fcience,  but  stlfo  to  him  who  has  g<^9d,  perfeA  nqd  fuflBcient  caufe  and  marter  in  law,  rea&n  (anJ 
then  comes)  good  coufciencc ;  and  without  quettiun  the  firlt  words,  vix.  caufe  and  matter  in  U\^ 
ihill  extend  to  all  the  debts  of  the  King,  and  procefs  thereupon  a»  well  at  common  law  as  upon  this 
a€k.  And  the  cooclufioo  of  the  faid  branch  does  not  make  againft  it.  For  the  fenfe  thereof  was,  that 
he  flicuid  plead  matiter  in  law  or  good  confcience,  and  that  nothing  contained  in  the  faid  aQ  Ihould 
b«an  imotdimcnt  thereto.'  Refolv'd  per  Cur.  7  Rep.  19.  b.  Mich.  39  &40  £1U.  in  Sir  Tho. 
C«?cirs  Cafe 

.^cire  facias  i^ucd  againft  Sir  W.  H.  as  heir  to  M.  H.  his  father,  upon  a  recognizanco  acknow- 
Jcdged  to  King  E.  6.  by  the  faid  M^.  H.  The  Qieriflf  returned  fcire  feci*  and  upon  his  default  judg-* 
meot  wa^  given.  And-b«cs^ufe  i a  truth  he  never  was  Cummoned,  and  had  good  matter,  if  he  had 
hafi  notice  thereof,  to  plead  in  difchargc  of  the  recognizance,  becaufe  he  had  no  land  by  defcent 
£iom  his  father,  oorai^y  land  (ram  him  after  the  recognizance  acknowledged,  all  which  hefhcw'd  iii 
pertain  in  a  bill  ii>  £ngli(h  in  the  Exchequer  Chamber ;  upon  which,  upon  conference  had  by  Man* 
wood  and  thcother  Oarot\s  with  the  two  Ch.  J.  he  was  difcharged  of  the  faid  recognizance.  7  Rep, 
»o.  a.  in  Sir  Tho*s  Cecil's  Cafe. as  3  Rep.  Tiin,  37  Elif.  Sir  William  Herbert's  Cafe. 

-(-  A.  obtained  ^f  (he  ^ing  a  privy  ical,  whereby  the  forfeiture  of  certain  recognizances  ifbr  ap. 
pearinf  at  the  feflftons^  amounting  in  die  whole  to  800 1.  ,was  granted  to  her.  And  it  was  now  madie 
a  queftion,  whether  the  Court  might  compound  thofe  forfeitures  by  virtue  df  their  privy  feal*  which 
was  panted  bdor^*  the  privy  fe;tl^  aod  grant  to  A  ^  And  it  was  doubted  whether  the  faid  privy  feaU 
4\d  not  take  away  and  revoke  the  po^r  giycQ.  to  the  Court  ii\  this  particular  I  But  it  was  held  clearly 
per  Cur.  that  the  Court  might  upcm  ^opdl  matter  in  equity  difcharge  thefe  debts  by  virrae  of  this  fta« 
Itrte.  And  t|^e  ca(e  in  q^ftion  feemM  a  han}  cafe  to  the  Court,  becaufe  the  party  himfelf  was  the 
piufcr  why  there  was  no  appearance  by  beatii;ig  the  party  fo  heinou(ly  the  very  day  before  they  ought 
<o  have  appeared  that  tkey  were  difabled  thereby  tfx  appear.  Hard.  334.  Mich.  15  Car.  %,  in  Scacc* 
Mrs.  Aihe's  Cafe. 

W.  pot  iool«  ootaft  ifltereft  ^ht  defendant,  apd  took  bond  in  the  name  of  one  T.  who  became 
frlo  de  fe,  and  now  the  pUi^tlflT  w^i  relieved  again{^  tl^e  Kiting  upoo  tl^s  tr^ft  lo  eouity  upon  rhit 

T  t  1  tou.e» 


fif  l^tregiattoe  of  t^e  Eiitff. 

I^ltute.  $c4  quiere)  whether  this  ftaiute  extends  to  any  equity  agaiiift  the  |linf,  odtenrrfe  titai;  l4 
Cafe  of  picas  by  way  of  uifcharge  J  But  it  Wis  likcwilc  U^cicc'd  in  this  caufc,  that  ihe  plax>iuff  (biai^ 
be  faved  harmlcfs  from  all  others.  Hard.  176.*  Hill.  12  &  13  Car.  2,  Sir  William  Hix^-  Ae  At. 
^ncy  General  and  Sir  Wm.  Conpcr. 

'•  t  Scire  facias  iflucdagainft  T.  the  father,  and  T.  the  fon,  to  (Jicw  caufc  wherefore  thcj  did  cot 
{)ay  to  the  Ivmg  iccpl.  for  the  mean  profits  of  certain  lani!&  hold#n  by  them  from  his  Majcfty,  fe» 
y»Yi\ch  land  judgment  was  given  for  him  in  the  Exchequer*  an4  the  mefne  ralca  were  found  by  »o- 
QuiiitioD,  which  returned  that  the  faid  mefne  profits  came  to  loocl.  upon  whi^h  inquiizdon  thb 
Scire  facias  illu$d ;  ^hereupon  the  (heriff' relumed  that  T.  the  father  was  dead  ;  and  T.  the  feo  dov 
^p^arcd*  and  pleaded  that  he  tqok  the  profits  but  as  a  ftrvant  to  his  father,  and  by  ^is  coauacnd^ 
dnd  rendered  40  account  to  hi|  father  for  the  faid  profits,  .and  alfo  the  judgment  for  the  faid  land  was 
iiven  againd  hjs  father  and  him  for  default  of  fuflficient  pleading,  and  r.pt  f'>r  th(  truth  of  the  fmd^ 
and  he  (hewed  thi^  ftatute,  which  he  pretended  aided  him  for  his  equity  ;  whereupon  the  King  dc« 
inurr'4.  Tanfield  Ch.  B.  faid,  That  the  matter  in  c^  ••y  ought  to  be  (ufficitmly  proved,  aad  hes« 
is  nothing  b^t  thic  allevaiion  of  the  party  and  the  deniurrer  of  Mr.  Attorney  for  the  king  ;  aod  if  ib« 
demurrer  be  in  .law  an  admittance  of  the  allegation,  and  fo  a  fufHc>encrr^^^^''M^''^'^  lUtiite,  is  ca 
DC  advifed  Upon  ;  and  for  that  point  the  cafe  is  but  this :  a  fcire  facias  iflues  oyl  of  this  Court  to 
Itave  tsecutipn  of  a  rccogniaance,  which  within  this  ^d  ought  by  pretence  an4 alleg^ion  of  the  de* 
lend  ant  to  be  difcharged  for  matter  in  enuity,  and  the  defendant  fit  adz  his  matter  im  e^ui/j^,  and  /^ 
^i'ftg  fuppoAng  this  not  to  be  equity  within  this  ftatute,  demurs  i»  latv^  whether  thai  demurrer  |be 
in  infufficient  proof  of  the  allegatioi^  within  the  ft^tutc  or  not  \  Adjoumatur.  X-ans  5 1.  Pafck.  7  Jac. 
ift  th^  tXc]^cQ4cr,  Tral lop's  Cafe, 

S.  33.  7hU  oBjball  mi  take  away  any  Ubtrties  belongmg  to.  th9 
iuUby  and  county  palatine  of  Lancafler. 

5.  34.  Procejps  and  executions  for  debts  in  the  Court  of  Exchequer 
JImll  be  tr\adc  in  (he  Exchequer  byfuch  officer  as  hath  been  ufedy  aslrj 
this  aB  is  limited, 
t'he  %€*»  17.  %tat,  13  Eli%.  cap.  /^,f.  I.  enafts,  That  all  the  lands,  //»/- 
f/rs  paie'nVf,  ^^V*^  ^^^4  hereditaments y  which  any  accomptant  of  the  ^ueen,  h^r 
l^avted  ra.  hcirs  and  fucceJforSy  hath  11/hile  he  remains  accouniablCf  fhaD  for  the, 
uUa  utia-  payment  of  the  debts  of  ihe  ^teen  her  heirs  and  Jucceffors  be 
Ullrum  dt  hable,  and  put  in  execution  in  like  manner  as  lifu^h  occompiant  had 
ff,  witKin  Jtood  bound  hy  writing  obligatory  f  haying  ihe  effect  ofthcjiatuie-^ 
^^ch  ^  pre-  Jlaple)  to  her  A^ajefy^  her  li^drs  andjuccejhrsyjor  payment  cf  the 

rrl8    1  *^'^  "^  '^  ^^'  ^etn  ixfde  dt  fe  within  the  precinSl,     \t  w^  the  op^pion  of  all  th4 
5    ^    J  Parous,  and  ^lO  ruled,  that  notwirhllanding  the  grant  by  the  faid  letters  patents,  th« 
C^een  {hall  have  the  cood<  for  fatisf)ine  her  dcbi.     3  Lc.'i  1^.  pi.  ibi.  H>ll.  a6  Elia.  in  the  Et- 

ftliequer.  Anon Ma,  126,  127,8.0.  between  the  Q^een   a^'d   B'.suor   Q.r  Sakv**   *■'**> 

^oxii  All,  and  thcr<,per  Manwood  Ch.  I».  the  f>a-ettl  d'>cs  not  extend  to  have  the  goods  of  felo  de 
/c  awaihft  the  f^jetn  lor  her  dcbt^  bccuifc  it  'wanted  the  'iuordi  (licet  t*tiTgat  not  i)  btft  .he  agreei| 
^hat  if  tlie  lanJi  of  the  fe'rn  ^c  liable  [iilTicirnl  *o  anfwcr]  all  the  debt  of  the  Cii:een,  the  Ccur* 
fnay  in  difattibti  Uiie  all  the  lattJs  in  exirnt,  and  Uwve  the  goudi  to  tkepatearte.  And  ai  to  a  pc- 
tltl<  n  01  Cojchcad  piaunj;  a  (iifehirgc  or  the  lands  &c.  by  hi»u  purchafeJ  of  the  officer  debitor  to  thc 
buetn,  it  was  anl'wc  cd,  that  the  land  wa!»  fubira  to  the  Qneen's  extent  for  aU  arrears  of  .COCiftS 
^y  his  office  rcfcivwvl  So t.irc  the  9  mveyance  thereof,  though  the  receipt  be  after  the 'CoaTevancct 
and  tlut  by  re.ifon  oi  ihi^  f^-.urc ;  but  as  to  another  f>^ce  accepted  after  lite  couxrejaMce  ^  Ut  Iam^^ 
ihe  arrears  of  that  fh-?l  1  ot  ch.a|;c  the  land  io  convt- ycd. 

,'  fe.  L  \\%\\i\g  purchufed  a  Icng  ttrxn  for  yeais  in  the  Lamb  Inn,  and  of  other  houfcs  In  St.  Ck- 
fnenl'i  J>n,  fh,  *ifier%fard\  pi^rchafcd  the  inberito'-ce i  afterwards  he  becami  recfi%tfro{  North  Walcs^ 
and  having  occafior.  for  500  I.  aj//g*'rd  over  ihr  term  hy  'way  oj mortgage  to  J.  S.  Aftcri^ards  Mr  /if 
mat  rl age  y/E.L.  bi^  fon^  b^fenie.i  thc  hovfes  in  St.  Clement's  (inter  alia)  en  bimjei/jw  ^ife^  rtm 
fnainder  10  E.  L  b-sfor.^  and  the  beirt  oj  biib(.dj.  There  was  iffue  of  the  marriage  a  daugkteri 
iow  the  wife  of  P.  A'rcr  this  H.  ^  m.xi'gifgei  th^fe  heujes  to  N.  for  1  >^ool.  The  Kiagesteods  ihefe 
houfes  for  the  debt  of  B.  L. — JJ  pets  an  alii::nmcntof  the  extent,  and  a  P'ivy  fcal  for  the  debt.  Re* 
lo'.ved,  firlV,  1';  at  by  'he  ilntuie  ol  Queen  £liz.  the  land  and  real  elUte  of  B.  L.  «as  bound  and 
^ood  liable  to  nfwer  the  King's  debt,  although  he  was  iroir  cA/a//^  a  debtor  to  t be  Kim f,  hoc 
any  extent  againi-.  htm  in  frvera  years  after.  *dly,  That  whecc  a  term  it  atrendant  om  tbe rmbt* 
^itance,  if 'he  K  gex'enas  thc  inheriiar.cc,  he  (hall  have  a  right  to  the  tera;  j  bjt  it  it  be  a  term  im 
gro/s,  and  alH^'  t  before  any  .K^ual  cxt--  nt,  thc  affignmcnt  will  ftand  good,  and  thc  term  not  liaai^ 
10  thc  K  ng's  debt  |  Vcrn.  38^,  3^.  Mich.  1700.  ia  Caoc.  Nicl;9iUa  t.  How,  aod  Hrtcr*  Ss  al. 
^ecoi.tra.  .        •  - 

3  5.2,3* 
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S.  2,  3.  If  this  fuper  be  not  paid  within  6  months  after  the  ^P«>  «^|« 
mccount  paft^  the  Queen  ?s*r.  may  fell  fo  much  of  his  eftate  as  ^^""oJ|,tt 
Hvill  anfwer  the  debiy  and  the  overplus  of  the  f ale  is  to  be  rendered  to  tnd  quef- 
the  accomptant  or  hi}  heirs  y  by  the  officer  that  receives  the  pur  chafe-*  «»<>"»  were 
tnoney^  without  furthfr  warrant.  If*thc  irl/or 

died,  vrhe- 
therthe  land  might  be  fold  ?  zily.  When  the  account  is  determined  after  his  death  ?  jdly,  Whca 
the  accomptant  atter  his  becoming  debtor,  and  in  arrearages  ta^\i€i  feoffment,  or  other  e(bte  over» 
or  charges  or  incumbers  the  land,  either  tn  his  iflfue  or  others  of  his  blood  to  prevent  the  Queen's 
felling,  or  upon  other  confideration,  whether  flie  may  fell  the  land,  the  words  of  the  adk  being  mmk^ 
/ale  &c.  offo  much  of  the  lands  <Sc.  of  every fucb  accomptant  or  debtor  fo  found  in  arrtarj%es  &c» 
And  that  the  f ale  fball  he  ^d  and  available  in  lav/  againft  the  party  accountant,  and  bis  behrt 
claiming  ax  heirs.  4thly,  if  the  accountant  vr^ifeifed  of  land  in  tail,  whether  this  land  qiight  h% 
fold  to  be  good  againft  the  iflue ;  for  the  ouftmg  of  which  doubts  the  flat  ute  27  £//'%.  cap.  3.  waf 
made,  hut  this  gives  remedy  on!y,  that  the  land Jball  hefold  after  the  deaf  h  of  the  debtor,  andvhfm 
the  account  is  made  after  his  death,  and  there^re  to  remedy  the  ether  mifcblefs,  the  Jlatute  29  Eli%* 
cap,  7.  vftu  made,  [But  the  fame  being  only  a  temporary  a^  is  expired.]  M*.  ^6«  Ipfy 
pi.  895.  Anon,  [where  part  of  the  faidlaft  mentioned  ad  as  fee  forth  and  explained*] 

S.  5.  If  fuch  accomptant  or  debtor  purchafe  lands  in  others 
names  in  truflfor  their  ufcy  that  being  found  by  office  or  inqui/iticn, 
thofe  lands  alfojball  he  liable  tofatisfy  the  debt  in  fuch  manner  as  be-* 
fore  is  expreffed. 

S.  6.  Lands  purchafed  by  accomptants  fincc  the  beginning  of 
the  Queen's  reign,  either  in  their  own  names y  or  in  the  names  of  , 
others  in  trujl  for  their  ufcyfhall  be  alfo  liable  to  be  fold  for  tlje  dtf* 
charge  of  their  debts  as  aforefaidy  rendring  the  overplus  to  the  ac^ 
fcinptant  as  before.  ,    .     • 

5,  9.  Providedy  that  bifliops  Iznds  fball  be  only  chargeable  for 
fubfidies  or  tenths,  as  they  were  before  the  making  of  this  aSly  and 
twt  otherwife. 

S.  10.  Neither  fball  this  a£I  extend  to  charge  any  accomptant 
njuhofe  yeaVly  receipt  exceeds  not  300 1.  otherwife  than  as  he  was 
lawfully  chargeable  before  this  a^, 

5.  II,  12.  Neither  Jhall  this  a^  extend  to  fuch  accomptants  zs 
by  order  of  their  offices,  and  charge y  immediately  after  their  accotmtt 
pafly  are  to  lay  out  money  again  \fuch  as  are  the  treafurers  of  wary,, 
garifonsy  navyyprovifton  of  victuals  y  or  for  fortifications  or  buildings  y 
and  the  mafler  of  the  wardrobe  i  unlefs  the  ^ueen  istc  command 
prefetit  pay. 

S.  13.  Neither  doth  this  aEl  extend  tO\  flicrifFs,  efcheators  or 
bailifTs  of  liberties,  concerning  wbofe  accompts  the  courfe  remains  C  5^  3-' 
the  fame  that  it  was  before. 

S.  14.  Lands  bought  of  an  accomptant  bona  fide^a/iJ  without  If  *  mas  1% 

notice  of  any  fraudulent  intent  in  the  accomptant y  fliall  be  difcharged  j  ^  xhTK\nt   ' 

and  if  they  be  found  by  office  y  yet fhall  they  upon  traverfe  be  difcharged  and  is  not' 

without  livervy  oujler  le  mainy  or  other  fuit.  indebted, 

-^      -^  -^  but  is  clear, 

and  fells  his  land,  and  ceafes  to  be  receiver,  and  afterwardi  ii  appointed  to  be  teceiver  again,  and 
then  a  debt  is  contraded  with  the  King,  the  former  faleis  good.  Arg,  2  Mod.  247.  Trin.  a^  Cv*  ^ 
in  Scacc.  Attorney  General  v.  Aifton. 

5.  15.  TChe  Queen  fe*r.  being  fatisficd  byfale  oflandy  the  fure- 
ties  fliall  be  difcharged^or  ^  muchy  and  if  any  yet  remain  unpaid^ 
the  fureties  Jball  pay  the  reftOue  ratably  according  to  their  abilities* 

T  t  4  8-  Py 


590  l^terogattde  of  tl^i^  llitf. 

I 

9.  By  27  J?/«s.  cap.  3,/  2^   /*^  ^«««  bV.  «Mr^  make  £de  ^ 

*  •  '  the  accomptanfs  landi  ^e,  as  luellzher  his  death  as  in  bis  life^time^ 
and  as  nveU  where  the  accompt  is  made  and  the  debt  known  with- 
in 8  years  after  his  death,  as  where  the  accompt  is  made  and  the^ 
debt  known  in  his  life^time. 

S.  3.  Provided^  that  after  the  cccomptanfs  deathy  and  hefore  th^ 
lands  be  foldy  a  fcire  hcizsjball  be  awarded  to  gamifh  the  heirs, 
tojbew  caufe  why  lands  Isfc.Jbould  not  be  fold  i^c.  whereupon  if  the 
hetr,  uponfuch  garnijhment  or  to  two  mchils  returned^  do  not  prove 
unto  the  Court y  that  the  executors  or  adminifrators  of  the  accompt-^ 
artt  have  fufficient,  then  ten  months  after  fuch  tiuo  nichils  or  gar'^ 
nifhmetit  returned^  the  lands  tsfc.fhall  be  fold  and  difpofed  accon 
.  to  the  flat ute  of  1 3  EUz.  4. 

S.  4    Neverthelefsy  the  kciy^s  fale  bona  fide  upon  good  conftdt 
tion  before  the  fcire  facias  awarded^  fhall  be  good  to  him  that  is  not 
confenting  to  defraud  the  ^teen  i^c.  * 

S.  5.  This  fat!/te /hall  (i:ittnd  to  all  officers  of  receipts  and  ac- 
COmptS  to  her  Majejlyand  to  no  other. 

S.  6.  If  the  debt  grow  in  the  courts  of  the  dutchy  or  waris^ 
a  privy  feal  (hall  iffuc  out  againft  the  heir  to  appear  at  a  certain 
dajy  tofhew  caufe  l^c.  JVheny  if  he  appears  noty  upon  ajfidavit  made 
that  it  ivas  duly  ftrvedy  an  attachment  wiA  prjclamation  fball  iffue 
out  againfl  him,  to  be  proclaimed  infome  open  market  in  the  county 
where  he  dwelt  20  days  (at  leajl)  before  the  return  thereof  ivhere^ 
upon  if  he  appears  not»  the  lands  &c.  (liall  be  fold  and  difpofed  as 
aforefaid* 

S.  7.  The  heir*s  lands  Jhall  not  be  fold  during  his  minority ;  but 
at  any  //Wwitliin  8  years  after  his  full  age,  theyfhall  be  liable  as 
aforefaid* 


(M.  3)  Extent  in  Aid.     In  the  King's  Name. 

I.  T  r  the  Kingyj/^j-  his  debtor  in  the  Exchequer,  the  defendant 
^  mayfurmtfr  that  J.  5.  has  part  of  his  goods  by  which  he  can- 
not fatisfy,  and  there  procefs  ihall  go  againft  tne  faid  J.  S.  ad 
refpondcndum  tarn  nobis  quam  defcndenti.     Br.  Prerogative,  pi.  88. 
cites  38  AfT.  2o, 
^ff^^  eT.      2.  Where  a  debtor  of  the  King  is  fuficienty  there  a  debt  due  to 
'xl^'t'Suvt'  '""^  ought  not  to  be  afligned  to  tnc  King,  but  only  where  the 
fufficiehtto   debt  is  doubtful,  and  that  was  the  ancient  courfe;  but  now 
faiisfy  hU    many  are  thought  rich  that  are  not,  and  therefore  omnis  ratio 
^^J^ takes  ^^^tanda  eft  to  recover  the  debts  of  the  King  ;  per  Manwood 
••rr  an  ex-   Ch.  B.  2  Lc.  3 1.  Mich.  3 1  Eliz.  in  Bridget's  Clerk's  Cafe. 

tfmt  in  aid 

a(^inft*-«  debtor  of  his  that  had  failed.     Per  Jeflft  les  C.  decreed,  that  he  refund  with  coAs,  calliaf 

if^tfi*>pitffi<tti  and  a  trick  10  defeat  other  'creditors.    Vern.  469.  Trin.  1687.  Capcl  v.  Brewcf.— 

Cited  Ck.  Prec.  155.  Pafch.  1701 Cited  2  Vern.  426.  Pafch.   1701.  in  Cafe  of  Brown  v. 

TrainC— -•'Court  of  Chaacery  will  not  efamine  the  quantum  of  the  King's  det>t  due  on  an  eztcar* 
nor  howfitf  ciliattfued  oat  are  neceflary;'  htit  where  derendant  who  futd  out  an  extent  in  aid  cqd«' 

[CIO    1  ?*^**  ^'  ****  ■"^*'*''»  *****  ^^  baxfuffitient  eftate  of  hii  •wn  tppay  the  King's  deW,  » 
^^       J  ia  Ihe  <^aie  oC  Capel  t.  Brxwki^  or  where  it  apjican  to  be  a  fraudulent  coo- 

Crivaact 
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trmocft  fB  ^«/j»  M  fnfkrtiui  to  4  debt  tfan  inftrior  natttre,  it  will  rtUcre  » ia  Caft  of  Caoti mlx    - 
T.  Sto A»T» cited  %  Vem.  426.  Paich.  1701.— Cited  Ch.  Free.  155.  Pafieh.  1701. 

3.  A.  for  debt  extended  the  lands  of  B.  Then  D.  to  extend 
the  lands  of  B.  for  his  own  debt,  aqd  to  have  the  lands  our 
of  the  hands  of  A.  (by  recognizance)  achmnvledges  htmfelf  to  he 
indebted  to  the  Kin^s  auditors.  For  which  debt  of  D.  die  lands 
of  B.  were  extended  and  taken  out  of  the  hands  of  A.  In  this 
cafe  D«  for  abu/ing  the  prerogative  of  the  Kine  was  cenfured  in 
the  Star*Chamber*    Noy.  154.  Widow  Dobbin's  Cafe. 

4.  Obligor  gives  a  judgment  to  the  obligee  for  his  debt;  after- 
wards an  extent  was  taken  for  the  King  on  the  faid  bond.  The 
extent  is  voidy  becaufe  the  bond  tran/tvit  in  rem'judicaiam^  and 
profits  taken  on  fuch  extent  are  rclievable.  Chan.  R.  107. 
J 2  Car.  I.  Tryon  v.  Michel. 

y.  A'  was  indebted  to  the  King^  and  B,  was  indebted  to  A.  and 
C.  to  B.  The  debt  due  from  C.  may  be  feifed  to  fatisfy  the 
King's  debt,  this  being  a  debt  in  the  tnird  degree  only,  but  no  ^ 
debt  in  a  more  remote  degree  is  liable.  But  as  for  fatisfying 
debts  owing  to  the  King's  debtor,  it  would  be  extremely  incon- 
venient to  go  fo  far ;  for  at  the  rate,  if  A.  were  indebted  to  the 
King  in  100 1.  and  B.  indebted  to  A.  in  loool.  and  C.  indebted 
(o  B.  in  looool.  thefe  feveral  debtors  (hould  have  the  benefit  of 
^e  King's  prerogative  againft  the  lands,  and  for  recovery  of  their 
feveral  debts.  But  there  would  be  no  inconvenience  if  the 
King's  own  debt  were  fo  levied,  tho'  in  the  loth  degree;  for 
then  his  prerogative  would  be  exerted  for  the  fatisfying  of  his 
own  debt  only ;  and  there  is  no  queftion  but  the  Iving's  own 
debt  may  be  fo  levied.  But  to  make  the  King's  prerogative  a 
ftale  to  fatisfy  other  mens  debts  would  be  unrcafonable,  incon- 
venient and  mifchievous  to  the  fubje£l ;  and  fo  it  is  declared  by 
the  privy  feal  made  in  1 2  Jac.  Per  Hale  Ch.  B.  Hard.  404.  Pafch. 
17  Car.  2.  in  the  Exchequer.  The  Attorney  General  v.  Poult- 
pey  &  al. 

6.  A*  was  indebted  to  the  King.     B.  was  hound  fir  A,  and  paid  If  an  ertent 
the  money.    A,  became  a  bankrupt y  and  the  King's  debt  is  fatif-  ^'tj^^  j^jX 
|ied  afterwards  \  then  B.  prays  in  aid,  and  an  extent  is  had,  and  of  a  ^^i-^ 
j)y  order  of  the  Exchequer  the  money  levied  upon  the  extent  ruft  come^ 
paid  to  B.  and  if  B.  (hall  detain  this  money  againft  the  reft  of  j^'"'^^ 
the  creditors  is  the  queftion.     Holt  faid,  the  extent  was  before  of  the  bank- 
the  bankruptcy,  and  then  being  a  prerogative  cafe  it  is  good ;  rupt*»  cf.- 
nay,  if  it  were  after  an  ad  of  bankruptcy  it  would  for  the  King  2r"rcfer"re? 
over-reach  the  bankruptcy,  and  be  good  againft  the  creditors ;  becaufe  till' 
he  cited  Dy.  96.  but  the  Court  was  of  opinion  againft  him,  and  then  the 
gave  judgment  for  th^  plaintiff  upon  a  fpecial  verditl.  Skin.  162.  not^Jftgjf 
Hill.  35  U  36  Car.  2.  B.  R.  Jefferies  v.  Williams.  2  show. 

480.  Trin. 
-  1  Jac.  B.  R.  Attomej  General  v.  Capel  Be  al. — Ibid.  481.  cites  a  Cafe  m  the  Exchequer.  20  Car.  a; 
Attorney  General  v.  Hanbury  and  t«ewif. 

The  King'i  receiver  takes  out  an  eiteot  in  aid  againft  hit  ovm  deb^i  4fainft  wlioi9  a  commiflton 
•f  hankmptey  was  before  awarded.  The  aflignees  bring-  a  bill  in  Chancery  ufei  afidt  the  extent  ijt 
mid,  and  after  14  vean  fuit  the  bill  was  difmiiTed  1  for  that  it  was  proper  only  far  tie  Exebeouer  be- 
ili|  the  C«brtof  the  Xaag's  revenue  and  which  was  firft  poUefivd  of  the  dulfe,  and  thereiore  only 


53^t  Wttto^&tim  of  t^ Uting. 

tfamrmhfe  there  ;  and  AouTd  it  be  fct  tRdi  here>  yet  the  King  would  not  be  concluded  by  It  in  :te 
Cxchc^^tier;  for  till  the  accounrbe  difcharged  tLeie»  tim  Court  Duy  carry  on  the  procefs.  CI;.- 
Tscc,  153.  Pafch.  170X.  Brown  V.  Bradlhaw. 

The  Report-  ^.  A.  wa&  indebted  U  B,  C.  and  D.  byfivera!  hondfy  and  i» 
^t^TiJ^'  7.  5.  byfimple  comraa.^    A.  died,  leaving  W.  R.  his  executor. 

Hfw^  the    — /?.  got  jndgmvii  on  his  bond  againft  W.  R. J.  5.  hfing  the 

Cotfft  had  JQings  receiver  took  out  an  extent  iu  old  aga'uifi himfelfy  and  has  thi* 
iiltkx^ian  fi"^P^^  contraft  debt  found;  and  upon  a  fcirc  fadas  againft 
Sturt  vt  W.  R.  had  judgment  thereupon  in  the  Exchequer.  Where- 
^  53 1  3  upon  W.  R.  fued  in  Chancery »  fuggeiling  fraud  5cc.  and  that 
Cafe  of  £iich  this  extent  was  not  profecuted  by  the  King,  but  by  W.  R.  him- 
S^a  ae^  ^^^^  ^^^  ^'  ^^^  ^^*  charges,  and  that  he  was  not  really  indebted 
r*,wheiciA  to  the  King  at  the  time,  though  the  bond  was  kept  on  foot,  or 
tkis  c»fe  that  if  he  was  indebted,  he  loas  able  to  pay,  and  fo  the  King's  debt 
A^^other^  not  in  danger.  In  his  anfwer  W.  R.  pleaded  thefe  proceedings«n 
wife  (har^  bar,,  and  confeiTed  that  he  profecuted  it  at  his  own  charges,  and 
t^  thcie  that  he  was  able  to  pay  the  ICing  at  the  time  of  the  extent.  The 
wVjfai!^'  Court  allowed  the  plea.  Chan.  Prec.  47.  Trin.  1692.  Dickin- 
titfs,  and     fon  V.  Molineux» 

here   the 

fstcitfof  was.    Ibid.  ^S. 

8.  Rules  concerning  extents  in  aid.    Decemb.  4th,  1721, 
MS%  Tab.  Yale  v.  the  King. 


(M.  4)  Accai^U     In  what  Cafes. 

'if  the    J«  T  F  the  King  grants  a  bailiwick  or  Jhrievalty  to  J.  S.  wtbout 
^^'^FV!*  account  to  be  rendered^  the  words  (without  account)  are  not 

and  does  not  gooo  J  lor  this  IS  contrary  to  the  nature  of  the  tbwg  granted*  i>r* 
Uy  without   Patents,  pi.  99.  cites  36  H.  8. 

fct-dring 

apy  iliin;  for  the  fame,  he  fhall  render  the  profits;  per  Catcihy.  Br.  Patents*  pL  109.  cites 
»  II.  7.  6  — 5*  of  a  %v.uj  granted.  Ihid.-^But  the  cafe  of  the  gra»tof  l;|nd  *Jor  /(ft,  orjM>«rj,  •!» 
0^  tail,  was  denied,  and  that  of  the  ward  agreed.     Ihid. 

*  He  ihall  neither  render  £arm«  nor  rent,  nor  Oiall  he  account  to  the  King.  Br.  Patents,  pi.  ^o« 
CTtcs  3  H.  7.  12. — But  olbtrvivfc  it  is  vfjuard  \  for  there  he  Ihall  anfwer  to  the  King.  Ibid.— ,S#of 
J^rijf^/A  county  ;  tor  he  is  the  commixtee  of  the  King  ;  and  all  this  was  faid  ioi  Uw.     Ibid. 

♦  Br.  Pi».  2.  The  King  granted  to  H.  Earl  of  Nortliampton  thcjbrieval^ 
•»«»  pi-  ivoffhe  county  of  Northampton,  and  the  office  ojjberifffor  term  of 
S.C.  where  ^J"^^!  ^^  have,  occupy  and  exercife  that  office,  and  all  ether  officer 
k  was  held  btiongingto  thejberiff  in  the  county  afore/aid.  By  bimfelfor  hisfuffi-^ 
fv^iK***^*^  f/iT?/^  deputy  •  rendring  therefore  to  the  King  and  his  heirs  an- 
ilut*thc(e  nua^y  100/.  at  his  Exchequer,  ^vithotet  any  other  account  to  be 
wwd^.  rendered  or  made  thereof /<?  the  King,  An(f  it  was  held,  that  be^ 
(feudring  ^.^^^  ^^^  j^^^j  uud profits  ofthc  county  ivere  not  granted  to  him,  that 
be  intended  therefore  beJbaU  account,  and  that  where  the  King  grants  as 
ibr  theofBce  above,  Without  any  account  to  us  to  be  rendered,  and  docs  not  fay 
*^^^^  #a  US  or  wr  heirs  to  be  rendered,  the  heir  of  the  King  fliall  have  ac* 
and^t  *  count  for  it;  for  in  this  cafe  the  law  implies  account.  As 
DiCTciorc  Jie  where  the  King  grants  to  a  naan  commiffion  of  all  mautur  offkai 

in 


tnb.  9ut  of  the  King^s  Courts y  that  is  to  fay,  extra  Curiam  Regis,  ftall  account 
find  does  not  fay  extra  Curiam  Regis  isf  haredum  Juorum  ;  for  it  is*  ^'  '^w^ 
not  the  Cburt  of  the  King,  but  only  during  the  life  of  the  King,   Brooke     ^ 
nnd  after  it  is  the  Court  of  the  Heir  of  the  King,  that  is  to  fay,  «*ke»  * 
of  the  new  King  who  is  not  exprefsM  in  the  grant ;  quod  nota.  J"*^*/^ 
And  fo  fee  that  the  matter  of  this  cafe  refts  upon  thefe  words,  cepi  Briaa 
%lfithout  ficcqunt  to  us  to  he  render^ dy  .where  (heirs)  is  ^vantirigy  and  ^^  C«- 
upon  thofe  words  extra  curiam  noftram,and  does  not  fay,  &   *^^lfg^j> 
hteredum  noftrorum.     For  where  the  K\Tig  grants  fair,  tnarkety  in,taccoKnt 
wuarrefiy  conufanco  of  pleas  8(C.  ioa  mart  and  his  heirs  y  tho'  the*  King   f^A^iff  « 
does  tibt  grant  it^^r  him  and  his  heirs,  yet  the  grant  is  good  in   ^^  ^^'*» 
fee ;  for  tho^  the  King  has  no  fee  in  them,  but  creates  them  by  his  green  tvax^ 
^rant;  yet  the  King  is  f  inabled  by  his  prerogative  to  grant   +Orig.(ln« 
them,  and  therefore  the  grantee  hasfee^  v)ithout  the  viords  Heirs  j/"  ^^"'0 
the  King;  and  fo  note  a  diverfity,     Br.  Patents,  pi.  45.  cites 

a  H.  7.  6. 

3.  Bailiff  of  the  King  fhall  he  charged  by  his  occupation,  though   ^^^^^J^ 
he  be  not  afligncd  bailiff  j  per  Brian  Ch.  J,      Br.  Bailie,  pi.  25.  ^*  J^jli 

cites  4  H.  7.  6.  '       ^  an4  not  by 

record,  he  caonot  compel  him  to  account ;  but  if  inibnnatton  be  thereof  fcnt  into  the  f     t?2    1 
txchc^uer,  he  ijiall  accomic    Br.  Surmife,  pi.  31.  cites  15  H.  7.  17.  per  Vavifor.       •*•    ^^       ^ 

4.  J.  K,  fon  and  heir  of  J.  K.  was  brought  into  the  Exchequef 
%o  anfwer  to  the  Queen  for  a  certain  fum  of  tnoney  by  him  received 
of  the  abbot  oft\  to  pay  ta  the  abbot  ofC,  wpo  was  attaint^  of  treafon  \ 
and  a  hill  was  flicwn  unfealed,  made  by  the  abbot  of  F.  to  the 
^bbot  of  C.  upon  which  the  defendant  demurred  in  law ;  and  be<* 
caufe  it  was  only  a  chofe  en  a^ion,  and  a  naked  contraft  upon  the 
n^attcr,  he  was  aifcharged.  Sav.  40.  pi,  pi.  Mich.  24  &  25  Eliz* 
jn  Scacc.  Kitchin's  C^fe* 


(N)  King.  Account*  In  what  Cafes  lie  may 
have  an  Account,  Againfi  what  Per/on.  Party 
himfelf^ 


Fol.  161. 


C 


r.  T  F  any  man  tales  the  goods  of  the  King,  the  King  may  have  an  ^*  ^'  ^^* 
^  account  figainft  him.     Co.  ii.  Count.  Devon.  90.]  Skh  1?** 

40  Eliz.  4n 
Cafe  cf  ihe  Queen  ▼.  Doddlngton. — If  a  man  intermeddles  with  the  King's  treafuret  (the  King  pre<9 
fending  a  titl^  to  it),  he  ihaH  be  chargeable  for  the  Ume.  to  the  King,    Godh.  29 1>  in  Sir  Edwaid 
tpoice's  CaTe.-^r-CHes  11  Rep.  89.  ^t\  of  Devon's  Cafe. 

[2.  &  where  a  man  enters  by  tart  into  the  l^nd  of  the  King*  The  ^'P-  ioRep» 
Jj^ing  may  charge  him  in  account.     Co.  1 1 .  90^  j  Hey/hogett 

livery  cut  of 
fbe  hands  of  tU  Kin^,  tvJ^  ought  tut  to  have  livery,  (hall  anfwer  the  ilTues  to  the  King.  ,Br.  Iffucff 
Ket.  pi.  19. 

tenant  of  the  King  dietfeifed^  and  J.  N,  abates  in  part  of  the  tenements;  the  htir  of  the  ahatvr 
Ihall  be  charged  with  the  iiTues  of  itj  and  not  the  heir.  Br.  IlTues  Ret.  pi.  2P.  cit^  12  I(.  2.  and 
^itih.  Livery  a8« 


tss^  IBtetosaKM  of  tie  Hfn^r* 


fi.  C.  cited  [3,  If  the  mqfier  of  tie  crdnance^  by  colour  of  Ins  oj^ej  takes  thi 
aof,  Pafch!  ^^^  ordnance  as  bis  voiles^  where  they  are  not  due,  and  con- 
si  Jac^  in'  verts  theoi  to  his  ufe,  he  may  be  charged  in  account,  For  the' 
Sir  £4«aiA  he  claims  them  to  bis  ufe,  yet  the  law  makes  a  privity.  Co.  i  u 
^*'*        Coiint.  Devon.  90.] 

[4*  'f  goods  ^re  devifed  to  the  King^  into  whoferoerer  hands 
they  come,  tbepojfejfor  ihall  be  charged  in  account ;  for  the  King 
II  QOt  driven  to  nis  adion  of  trefpafs.    Co.  11.  90.] 
S^^iv?^        f5«  If  an  officer  of  the  King  receive  for  his  laHjjfiU  expences  the 

indgt^odh.  ^^'^^^^^  rf  '^<  i^^^Z  ^  ^'^  ^^^"  nf^*  y^^  if  ^'^  receives  it  ^nthout 
S9S.  Pafch!  lavaf^l  %varra0ty  he  knowing  that  it  was  the  trenfure  of  the  King^ 
%\  Jac.  in  th^  i^w  makes  pfivity  in  cafe  of  the  King,  and  for  this  he  may 
frordC^e'9  ^I^^l^^^^  ^  iiccount.  Co«  1 1.  Sir  Walter  Mildmay.  92.  kj 

Cafe. 

$.  C.  cited  by  Dp^ridgr  J.  %  RoU.  R.  19^.  in  Sir  £dw»r4  Coke'>  Cafe 

I* 

[6*  Or^  in  this  cafe,  the  King  may  charge  him  who  made  the 
mhwful  warrant  at  his  election.  Co.  1 1.  92.  b.] 
S.  C.  filed  .  [y.  If  tf  man  prefents  another  to  the  King  as  afufficicnt  officer 
^  Pj*"  UfC»  and  offers  to  he  mainpernor  for  him^  but  is  not  accepted ;  if 
CoSl.  s.9».  thp  ofEcer  be  after  in  debt  to  the  King  for  his  office,  the  pre- 
Filcb.  SI  fentor  of  him  may  be  charged  in  account,  beeaufe  he  was  the 
Idwai^^*'  in^ans  of  the  \qCs  of  the  King.  Co.  1 1.  TValw&ine  92.  b*  (but 
Cokc*t        quere  this.) 

Cafe. 

Ibid.  ft96.  S.  C.  cited  Vy  NoVavt  Cli.  J.  m^  £iys.tht  body  and  goods  of  the  officer  nvcre  dclivtnd  m 
fai  dectttion  l»  f^p^  him  t^c  viovey  wiiich  the  King  kad  levied  upon  hiou^— ^S,  C.  cited  bj  fl»» 
Wt.Ch. }.  ft  Eqll.  ]jL.  30o>  301.  ia  Sij^  Edweid  Coke'«  C^ift. 

C  533  3  '*  Where  a  patent  is  repeated^  becaufe  St  was  of  a  marlef^  and 
was  to  the  nulance  of  the  other  market^  and  therefore  it  is  re- 
pealed for  fuch  cauie  or  other  fuch  caufe,  by  which'  tlie  King 
lofes  the  profits^  [yet]  Xht party  fhall  anfwer  him  (f  mejne prtfiss^ 
quod  nota.     Br.  lifues  Ret.  pL  3.  cites  11  H.  4.  6. 

9.  Sir  William  Pelham  vtzsfurveyor  of  the  ordnance,  and 
ielp^ened  like  money.oftbe  King  to  Painter  clerk  of  the  ordnance. 
It  was  holden  in  this  cafe,  that  for  the  faid  money  the  Queen 
might  have  accon^  etgainfl  Painter y  although  there  wanted  aprivi^ 
tf^  which  cannot  be  (o  m  cafe  of  a  common  perfon ;  for  if  my 
receiver  make  one  his  deputy,  I  (liall  not  have  an  accompt 
againft  him.  4  Le.  32.  33  £li^.  in  the  Exchequer.  The  Queen 
t%  Paiiiter. 

fo.  If  one  of  the  Exdiequer  lend  unto  another  500/.  ^/i# 
^ueen*s  money j  and  tales^  a  bond  for  it  in  bis  own  name^  yet  the 
Queen  (ball  have  an  accompt  againfl  the  borrower ;  per  Pc^ham 
^torney-general.  4  Le.  32.  33  EUz.  in  the  Exchequer,  The 
Queen  v.  Painter. 

XI.  If  one  \^  letters  patents,  or  by  virtue  of  his  office^  has  powe^ 
^o  CL/Pfs  fines  upon  grants  or  admittances  made  ta  copjhcrfders 
within  tie  Kin^  niffP^i  and  hfi  ajfejfesfmedl fines,  for  the  Queen^ 
mnd  under  hatid  takes  great  fums  or  other  sewards  of  the  coj^ 
holders  to  his  own  ufe^  ia  ^ceit  and  prejudice  of  the  King ;  m 


#mo0atCtte  of  t$«  IKitfl^  1^ 

t&rs  cafe  he  may  be  chaffed  to  the  King  in  account  for  all  $  tod 
in  truth  all  was  due  to  the  King,  x  i  Kep.  90.  b.  Hill.  4  }ac«> 
in  the  E.  of  Devonfhire's  Cafe. 

X2.  At  common  lav/p  accompt  lay  againft  any  who  had  the 
land  of  the  King's  debtor,  if  be  bad  not  bought  it  bona  fidc^ 
Jenk.  226.  pL  99. 

(O)  How  it  (hall  be  brought,  andfy  what  Name^ 

[i«  nr  H  £  King  is  mt  bound  to  charge  the  defendant  in  account  $.  P.  G«dk 
••*    as  haih^^  or  receiver^  as  common  perlbn  ought  \lmt  bk  »9r.  Wa. 
tnay  alUdge  in  hts  information  gencra/fyf  that  M  ad  tompc^um  tbmi'-  s/r  kJ." 
no  regi  reddendum  tempore  mortit  fua  tembatur  in  fuch  a  flim^  of  waniCohe't  ■ 
money  due  to  the  King  &c.    Ox  1 1*^  Count,  of  Devon.  90.  b.]  ^^^ 


(P)  Jgainji  whom  it  lies.     Againft  Executtrs  [or  ^^iJ^ 


1 1.  'T'HE  King  may  charge  an  executor  in  an  account  by  his  1W4.9«»K 
•    prerogative.    Litt.  Co.  xi.  Count,  de Devon.  90.]  ^eCi^«^ 

Cary  «M 

Doddington  executors  o{  Sir  Walter  Mlldmty. Mo.  476.  S.  C.  by  same  of  thfcQu^ea  v.  .1M«* 

4iii|;ton.  Adjornatur. 

The  *  King  ihall  havt  a^ion  cf  account  agaittjl  tbe-execMttritf  afvcvft/<r;  c«ttra  of  a  eomaiOB 
peribn;  for  he  fliaU  not  have  fuch  adion  ag^iiA  exectttork.  Br.  Prerogatite.  pj.  xt4.  ^itea  Litt. 
cit.  Homage,  Fealty  and  Efcuage. — *  S.  P.  Becauiie  the  law  there  maketh  a  prirityy  it  being  foHod 
by  matter  of  record,  that  the  tellator  was  indebted  to  the  King,  which  record  cahiM>l  Ke^nied.  But 
tn^the  cafe  of  a  common  perfon,  account  wili  not  He  for  want  of  priTHy.  Per  DMefidge  J.  Godb. 
2^r.  i'afch.  21  Jac.  in  Sir  Edward  Coke's  Cafe.— S.  P.  Per  Dotferidge  ]«  ftRalKR.295.  ia&C. 

fa.  Where  the  tejiator  might  he  charged  as  guardian  in  Jocage^ 
haily  or  receiver,  there  the  King  may  diarge  5ie  execucors^  ton 
tins  is  an  account.     Co.  ii.  89,  b.] 

f3.  Stf  nvhere  the  King  could  not  charge  the  te/tator^or£neniiyf 
VIZ.  as  guardian^  bailiff  or  receiver,  but  by  his  prerogative^  yet  Ac 
King  (liall  have  an  account  againft  the  executor.  Co.  1 1.  Z^* 
b.  90.] 

£4.  Jls  if  the  mafler  of  the  ordnance  iakes^  claiming  to  his-  own  [  534^  J- 
ufe^  the  broken  ordnance  of  the  King,  as  appertaining  to  his  oilke,  S.  C,  cited 
apd  dies,  the  executor  may  be  charged  in  account^  becaufe  for-^-'^^gj^ 
the  King  account  would  lie  againft  teftator  by  prerogative  with-  GoSbi  .2a r. 
out  privity.     Co.  11.  qo.I  19a.  Fafcb. 

Sir  Edward  Coke's  Caie. S.  C.  dtad  by  Hpbart  Ch.  J.  1  RoU.  R.  jodiUkSihlSiwKdCokt'i' 

Cafe. 

[5,  3  E.  I.  Rot.  Fin.  Mcmb.33.  The  heir  of  a  fieri£{ha31hc  r^  ^'  '\ 
charged  to  account  in  Scacc  &c.]  Foi.  i6iS 

[6.  I  E.  1.  Rot.  Pat.  Memb.  i8.  The  heir  of  tie  JuJltcfof^~^ 
Chefter  charged  to  account  &c.]. 


5:54?  J^ceto^atflie  of  t&e  Ikinft^ 

If  any  ofll-  f  7.  a  E.  I  Rot*  Patv  Memb.  3.  %S.  being  heir  ani  ex^ad^ 
dibtei  unto  5^^"'  ^^  ™^  conJiahU  of  Burdegal  charged  to  account.] 

the  Kingf 

and  dies,  the  ccnirfe  of  the  Exchequer  is  to  call  in  his  exeemfertt  or  the  Bftr,  or  the  tertenaatt  ti 
aafwer  the  debt,  and  if  he  has  no  lands,  then  a  writifliiesoutof  the  Evcheqoer  tokoovwhat  roods 
he  had,  and  to  whofe  hands  tht^rbc  come.  Per  Tanfield  Ch»  B.  Godb.  294.  Pafch.  li  Jac.  in  Stt 
Xdward  Coke't  Cafe» 


(Q^)  Account  by  the  Kmg.  Againft  whom  it  lies. 

j4gainfi  Tertenants. 

S.P.  Per  [i»  A  N  account  lies  iot  the  King  againft  the  t^rtcnantSfl^ 

T«n&ld  n.  j^  5^  ^^  ^^g  ^^  ^^^  accountant  to  the  King,  ajur 

Godb.  294.  ^  death  (there  not  being  heir  $r  executor  as  the  Jberiff  rctumei^XA 

Pafch.  x\  render  account  fgr  the  arrear  due  to  the  King  for  his  office, 

idiwd^''  yrviw  the  time  that  he  became  officer  till  his  death^  tho^  no  judgment 

Coke's  WAT  given  againfi  J.  S.  in  hit  life^  of  any  debt  of  account  of  his 

CaA.  office,  and  tho*  the  tertenants  are  not  privy  to  his  feckOnings* 

D.  5  Et.  224.  32.  Demuffef.] 

Br.  Prerof.  [2.  Bui  there  it  is  faid  that  upon  fearch  there  were  found 

J*P** '37-  divers  precedents  that  fuch  procefs  have  been  made  by  the  prc«» 

Utoit  of  rogative  of  the  King    againft    tcrtertariTS,  ad  computandum, 
opinion  that  and  fome  have  been  compelled  to  account,  and  feme  have  pleads 

the  certc-  ^^j  pafdons  and  releafes;  and  at  the  end  of  the  faid  cafe,  a 

Hants  arc  '.        •      <      •       •  -1 

^larjeable.    pardOn  18  Obtained.] 

[3*  In  Fitz.  N.  B.  tit.  Ident.  Nominis^  fol.  268.  A.  in  the 

end  of  the  writ,  it  is  faid,  Proceffum  debitum  verfus prjtfatum  J,  5. 

{*u)ho  was  an  officer)  fifuperfies  jS  vel  hatred,  bf  executor,    Seu  /rr- 

rarum  isf  tenementorum  ipfius  J,  S.J!  tnortuus/ueritf  ienentesjuxt^i 

Juris  exigetif  facienf  {S"*'.] 

(Q^  2)  Dehs  owing  by  the  Klng^  and  Subfidles  &(!# 
aifignM  for  Payment*  IFhat  Remedy  for  the /ami 
againft  the  Colledlors  and  their  Executors  &c« 
jirid  Pleadings. 

Tenths  and    i.  HH  H  E  clergy  granted  to  King  R.  3.  ^i  tenth  to  he  paid  at  tvf9 

to  the  King  ^^^g  ^g^^^  divers  tallies  to  his  debters  of  it  y  fome  at  thejirjl  day,  and 
to  be  paid  at  fome  dt  the  fecond  day^  vjho  fhevjfd  their  tallies  to  the  colleBors  before 
Sr^Kf  *^*  /A^  day  of  payment  y  and  the  King  died  after  thefirji  day  and  before 
makes  an  the  fecond  day,  and  the  colle&ors  had  not  colleEled  any  thing.  And  it 
[  535  ]  was  held  that  the  power  of  the  coUcftor  is  not  determined  by 
aflignment  the  death  of  the  King ;  for  they  are  appointed  by  the  bijbop  and 
theS"  fif.^^  w?  bv  the  King ;  and  they  (hould  have  collefted  after  the  death  of 
tciaths  »  the  King :  and  therefore  by  all  the  Juflices,  the  colle^iors  Ihall 
his  credi-  be  charged  to  the  debtors,  and  not  to  the  new  King ;  and  to  the 
gjpii^L«  fecond  payment  bjr  affignmcnt  of  the  King,  and  by  fljewing  of 

thf 


I&retogattoe  of  t6e  Eitijf*  si5 

Ac  tallies  by  tlie  debtors  to  the  coUcflors,  the  cqllcaors  IbaB  be  ^'^'^^^^ 
charged,  and  the  King  is  difcharged ;  and  after  the  ftiewing  flie  ^fg>^  fjj 
tallies  to  the  coUcAors,  the  Iting  cannot  pafdon  the  colle£lors  the   coft« 
nor  the  clergy  of  the  payment  of  it  5  for  the  debt  is  to  the  crcdi-  ^ocitwa 
tors  no>v,  and  not  to  the  King;  quod  iiotai  z$  rent  granied.  ^i^^J^ 
Br.  Quinzlme,  pL  7.  cites  x  H.  7.  8.  tiieteAtbs; 

give  them  not  he  of  1  heft  aj[ignmerrtu  U  tKe  tt^JrUrt  ile^tfter  the  iap  fmr  ftiymfnt^  an4  a&fir  aauos 
of  the  affignment,  the  co! lectors  art  liahU fot  allih^i  is  alfign'd)  uUbo*  they  have  not  r«rdic/«^^^ 
f>art  tliereofi  fjr  it  was  not  their  fault  that  they  had  not  coUefted  them.  If  a  <c^UQor  dkt^otm 
the  day  of  payment^  he  is  anfwcrable  only  for  fo  much  as  he  has  received.  If  a  colledW4ies«frcr 
day  of  paymeoCt  hil  executor  (hall  aurwer  for  the  whole,  if  -he  has  aiTets,  or  for  fo  much  ««  tke 
atfets  amount  to  ;  if  after  a  collector's  death  his  executor  coUeHs  any  of  them,  he  is  liable  ]fro  taatsb 
4ind  tho'  he  had  no  power  to  collpd^,  he  is  liable  to  account  to  the  Kine,  aadCa  is  every  ORe  wk« 
meddler  with  the  King's  right.  A  King  who  is  an  ufurper  makes  fuch  ailtgnment,  it<fliail  b»nd<tlie 
rightful  King.  A  taUjt  accdcdin;  to  the  uie  of  eke  Eteche^utTj  isfitffickm.firjttcb  affg. 
Jcnlc  167.  pi.  22. 


(Q.  3)   joinder  in  Jciion.   In  what  Cafes  the  King  ^;,  ^^ 
and  a  common  Per/on  fliall  join  in  aftions. 

l.nrHE  Klngcffign^d  in  Chancery  .to  a  -wnDman  his  tch^nt'3  T^«  fw^e- 
.   -*•    widow  dowable  of  a  fair  held  in  capite,  a  rait  iffuiti^  9tH  3^".  ""l*! 
%f\li  and  afterwards  granted  the  fair  to  A.  in  fee.     A.  did  not  jn-^aa  cnrm 
pay  this  rent  to  the  widow  according  to  the  afligrimcnt ;  ihc  «t  ▼iftm 
brought  a  fcire  facias  in  her  own  and  the  King's  name  againft  ^"^"5  ^  "^ 
the  faid  A-  for  the  faid  rent,  and  did  not  mention  in  the  fcire  this  cafe 
facias  h©w  much  of  the  rent  was  arrear.     This  fcire  facias  was  -w^h  the 
brought  into   the   Exchequer.      The  plaintifF  had  judgment  ^^l^^,^     ■ 
<iffirm*d  in  error.   Jenk.  I4.pl.  24.  cites  14  E.  3.  jenk.  14. 

pi.  24. — 

This  woman  was  the  King's  widow*  and  therefore  Che  icire  facias  ic  well  iirought  in.  both  xhtir 
names.    Jenic.  14..  pi.  24. 

Cs.  The  King  and  his  chaplain  Joined  in  aftlon^yr  trefpap  and  |^-  T^^^er  • 
contempt  done  in  the  King's  palace,  and  in  prefence  of  him  *"  !^6  "Sea 
and  his  Juftices.     Br.  Prerogative,  pi.  48.  cites  27  Afl.  49.  s.  c,' 

3.  Where  the  King  and  another  perfon  join  in  aftion,  the 
^uritjhall  abate  as  to  the  common- per/on  y  and  ft  and  for  the  King,  Br, 
Prerogative,  pi.  100.  cites  35  E.  3.  and  Fitzh.  Brief  729. 

4.  A.  is  hound  by  a  written  obligation  in  100/.  to  the  King  and 
his  ct/ftonicrs.  If  the  lool.  be  not  paid,  the  King  and  the 
cuftomers  ought  to  bring  their  aftion  upon  the  faid  obligation 
jointly  in  the  name  of  the  King  and  the  cuftomers.  By  all  the 
Juftices  in  the  Exchequer.  Sccta  qux  fcripto  nititur,  a  fcripto 
variare  non  debet.  Jenk.  65.  pi.  22.  cites  21  R.  2.  Fitzli. 
Joinder  in  A£lion  3. 

5.  A  man  may  be  tenant  in  common  with  the  King,  and  may  ^*t^«  '^^H 
join  in  prefentment  with  the  King.     Br.  Prerogative,  pL  105.  ^^  ^1^^ 

cites  F.  N.  B.  fol.  32.  joinlnfuing 

a  quart  ini'^ 
peJlt  ^  in  they  jnay  in  founding  a  collage  or  alms^lioufei  hut  the  King  only  fliall  be  .reputed  the 
launder.  •  Jedc.  65.  pi.  2ft. 

■     »  6.  If 
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S.  p.  Be*  g.  If  a  man  is  bound  to  two  by  obligation^  and  the  am  is  md* 
cuOxJd  ^^'^f^y  ^"d  the  King  gets  the  obligation,  the  King  ihall  hw 
r  0^6  ]  ^^ion  in  his  own  name  for  the  whole  fum,  and  die  other  fliaD 
lierfonwith-^  have  nothing  with  him,  and  fo  a  chofe  en  adion  may  accnie 
omthcothcr  to  thc  King.  ^  Br.  Prerogative,  pi.  23.  cites  19  H.  6.  47. 

aoight  have  relcafed  the  obligation.  Je^k.  65.  pi.  212.— S.  P.  Per  Parker  Ch«  }•  in  deiiveriag  tkt 
0fiAioaof  thf  Coilrc    10  Mod.  145.  cites 2X  H.  7.  19. 

(Q;^  4)  ff^at  AElions  the  King  may  havcy  or  mof 
oe  brought  again/i  the  King^  or  what  the  party 
may  do  ia  lieu  of  A<aion. 

Wiiby  faid  i.  J N  the  time  of  H.  3.  and  always  before,  a  man  might  have 
miriit  hM  'f'^^  '^^  ^^^Z  ^  *  common  perfon^fliall  be  fucd  ;  &//  King 

had  writ  J?.  I  •  ofdained  that  nonejhallfue  the  Kingf  hut  (hall  fue  to  him  ^ 
of  /r^ef />/  petition  ;  quod  nota :  and  quaere  how  far  the  procefs  fliall  li 
Rt^AM-  J^omine  Regis,  which  cannot  be  againft  himfelf.  Br.  Preroga- 
^/iVr,  and/*  tivc,  pi.  2.  cltes  22  £.  3. 3.  and  Fitzh.  Error  8« 

tuu  of  this 

U  nvuf  given  petition  by  the  prerogative ;  quxre  of  fuch  writ.  For  it  feems  that  it  never  was  liwj 
£irthe  King  cannot  write  to  nor  command  himfelf.  Br.  Petition,  pi.  is.  citea  14  E.  3.  55.— Br. 
Prerogative,  pi.  3 1 .  cites  S.  C.  Brook  fays.  Quaere  who  (hould  fend  fuch  proods  \  qiuere  if  tbegnsd 
jooftable  of  England,  when  they  were  ufed,  mi^^t  do  it  or  noL 

Vide  the  2.  The  King  brought  writ  of  *  right  ofadvonrfon  of  thc  churdi 

V"  wi^h  ^^  ^*  *"  London  ;  the  defendant  put  himfelf  upon  thc  inqucft ; 
is,  that  the  and  nifi  prius  was  obtained,  becaufe  the  privilege  of  Lcm* 
defendant     Jon  ought  not  to  bc  broken*    Br.  Prerogative,  pi.  27*  cita 

indued  in. 

(lead  of  the  ^rand  afTife  ;  but  it  feems  there  that  Wilby  refufed  to  grant  it*  unlels  the  King's  adaraq' 

obtained  a  wartant  for  the  fame. *  S.  P.  And  fo  note  that  the  King  may  ufe  other  writ  as  well 

as  quare  impedic  and  writ  of  right  df  advowfon ;  and  fo  fee  that  the  King  may  be  out  of  poflcffioa 
there  as  a  common  perfcn ;  but  Brook  fays  it  feems  to  him  that  if  office  be  foand,  which  finds  tbe 
King's  title,  that  there  the  King  is  in  pofledion  by  office  without  a^ion ;  but  where  the  Ktngis  beir 
to  one  who  is  deforced  of  land,  there  he  may  have  writ  of  right ;  and  it  feems  that  thisadion  ought 
to  be  tried  by  grand  aiTife  only;  for  quaere  if  the  King  iliall  be  compeSled  to  join  battle  and  fioi 
champipn  ?  It  feems  that  he  (hall  not ;  for  no  fubje^  ought  to  join  battle  with  the  King.  Qvtie* 
Br.  Droit  de  Redo,  pi.  13.  cites  24  E.  3.37. , 

Br.Prcroga-  3.  The  King  cannot  have  zQaoh  ^hxzYi  proves  him  out  tf 
tivc,pi.  55.  pQfjgJjiQn  as  ajftff^  or  ejeBione Jirmay  nor  a£Vion  upon  the  ftatutc 
of  8  H.  6,  oi forcible  entry ^  quod  expulit  &  amovic  ;  and  this  il 
of  things  local  and  permanent ;  contra  of  things  tranfitorji  «' 
quare  impedity  ravijkment  of  ward  &c.  And  in  the  other  cafe 
there  ihall  be  office  or  information*  Br.  Prerogative,  pi.  Bpi  citci 
4H.  7.  I. 

4.  Where  a  flatute  gives  a  thing  fuhid  was  net  at  common  Lns 
before,  as  the  ftatute  of  4  H.  7.  cap,  17.  gives  ward  of  heir  U 
cefty  aue  ufe  bv  writ  of  ward,  there  the  King  and  every  otbcr 
fhall  nave  a£^ion,  viz.  xhtfubjeEl  Jhall  have  writ  of  wardf  ana 
the  King  Jball  have  fcire  facias^  tho'  it  be  foiiad  bj  office  i  fo^ 


^^tre  It  is^giycn  by  ftatutc,  every  one  ought  to  purfue  tlic  fta- 
.tutc,  and  there  the  King  cannot  enter  by  office^  but  Jball  havi 
Jcire  facias  $  quod  nota*    Br.  Parliament,  pL  46.  cites  12  H, 
7- 19.  perFrowike. 

5.  If  a  man  •  gets  arbitrement  tnefne  between  the  verdi^  and 
Judgment,  he  cannot  plead  it  for  default  of  day  in  Court,  but 

fliall  have  audita  querela,  unlcfs  in  the  Cafe  ot  the  King,  and  ' 
there  Ae  may  "plead  it ;  for  this  a£tion  does  not  lie  againft  the 
King.    Br-  Prerogative,  pi.  96*  cites  21  H.  7.  33. 

6.  Where  writ  to-  the  bl/bop  has  been  awarded  againjl  the  King 
in  quare  impedit^  yet  the  King  may  have  another  quare  impedit, 
and  make  new  title.    Br.  Prerogative,  pi.  106.  cites  F.  N.  B.  35. 

7.  The  King  may  have  writ  of  ejcheat,  which  is  friecipe  quod  [   537  3 
nddat.    Br.  Prerogative,  pi.  1 19.  cites  the  Regifler,  fol.  105.     And  yet  by 

time  of  H.  8.  the  King  (hall  pot  have  praecipe  quod  reddat^  but  hU  title  fliaU  be  ibund  by  o£«% 
£r.  Prerogative,  pi.  1 J9.  .  :      ' 

• 

8.  The  King  ihall  have  trejpafs  de  bonis  afportdtisy  but  not  de 
€laufo  fralfOf  nor  other  zGti^n  of  trefpafs  done  in  land ;  for 
this  {hall  come  by  information*  Br.  Prerogative,  pi.  130.  cites 
F.N..B.  fol.  90. 

9.  An  a£ti«i  does  not  lie  againft  the  King.   Jenk.  78.  pi.  53,  s.  p.  Nbf 

Br.  Prerogative,  pi.  146.  citet  9  H,  6.  j6« 

((^5)     Variance.     In  what  Cafes  the  King  may 

vary  his  Count  &c. 

f .  T  N  quare  impedit  by  the  King  the  defendant  ^made  title,  and  ^^  »  »•» 

^  traverfed  the  title  of  the  Kings  and  it  was  faid  that  the  offline o?tU 
King  might  take  ijfue  upon  which  point  he  pleafed*    Br.  Preroga-  King,  and 
tive,  pi.  78.  cites  4  E.  3.  1 1.  '"^i^"  ti«J? 

'   '^      '  ^       •'         _  to  himfelf 

M  he  ought  abfque  hoc  &c.  and  fo  traverfet  xhe  title  of  the  King  contained  in  the  office,  the  Kinf 
may  eho«fc  to  maintmtH  bh  title^  or  f  traverfi  tbt  title  mlled^ti  by  the  plaintiff  who  traversed  ;  for 
the  King  it  not  bound  to  Aand  to  the  fiift  traverfe  which  tenders  an  iifue*  but  may  traverfe  the  mat« 
Cer  of  the  plea  of  his  adverfa^ ;  contra  of  a  common  perfon  \  for  he  ought  to  maintain  that  which 
iscootaiaed  in  the  abfque  hoc;  note  the  diverfity.  Br.  Prerogative,  pi.  6«.  13  E.  4.  8.——$.  P. 
Ibid.  pi.  69.  cites  S.  C.  For  none  (hall  have  the  lands  out  of  the  hands  of  the  King  without  making 
titIe.--S.  C.  eked  Vaugh.  62.  Trin.  21  Car.  2.  C.  B.  in  Cafe  of  the  King  v.  the  BiOiop  of  Wor« 
cefter.— — S.  P.  Per  Egerton  SoUicitor.  a  Le.  Z13.  Mich.  29  &  30  Blix.  B.  R.  in  Cafe  of  Venablet 

T.  Harris. %  L.  P.  R.  Z41.  cites  S.  C. And  it  was  faid.  Hill.  7  £.  6.  Thatfoitia  «  ufual 

in  information  fent  h  the  fuhjeH  for  the  King  into  the  Exchequer,  that  where  the  defendant  pleads 
barf  and  traverfet  toe  informationf  the  Xing  may  traverfe  the  matter  of  the  har^  if  he  will ,  and  is 
DOC  bound  to  maintain  the  matter  which  is  contained  in  the  abfque  hoc.  Ibid. — ^  Orig.  (Videtur.)— 
S.  C.  cited  Vaugh.  63.  in  Cafe  of  the  King  v.  the  Biihop  of  Wolcelfter.'-»— Br.  Traverfe  per  Sk^ 
pi.  369.  cites  3S  H,  S.  contra.  ■■  H^ere  the  King's  title  appears  to  be  no  more  than  a  barefug^ 
refiioM%  the  King  cannot  forfake  his  own  title,  and  endeavour  only  to  deftroy  the  defendant's  title  ; 
lor  the  weakening  the  defendant's  title  cannot  make  a  good  title  to  the  King»  Vau^h.  61  Trin« 
ai  Car..  %,  C.  B.  in  Cafe  of  the  King  v.  the  Biihop  of  Worcefter. 

2.  ^uare  impedit  by  the  Kingy  he  declaredy  and  after,  in  ano*  Br.  Vari- 
iher  term^  the  defendant  traverid  the  prefentments^   Danby  prayed  *f^*'s  c?* 

that  the  King  might  vary  and  declare  de  novo ;  for  where  the  •'  tiU 

JCing  demurs  ia  Jaw.  he  may  *  waive  the  demurrer  and  traverfe  ^^^%  «\ar  . 

Vol..  XVL  U  U     -  th$  ^'^'  "'' 
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demurrerxxi  the  plea  /  but  pcT  Prlfot,  whcn  the  King  declares  and  takil 

^joiniffue.  ^^^^  there  he  cannot  waive  it,  and  declare  de  novo  ;  but  di- 

Br.  Prcio-  murrcr  in  law  is  as  you  fay.     And  alfo  t  in  the  fame  Term  hi 

gadve,  pL  may  vary,  but  not  in  another  Term  upon  declaration  had  before ; 

c^E.^4*iiS  ^      fo  was  the  opinion  of  tfie  Court.     But  in  R  R.  it  is  othcr- 

--S.  P.  5  wife.     But  it  was  faid  that  M.  19  E.  3.  it  is  adjudged  that  he 

•Rep.  104.  may.     Br.  Prerogative,  pi.  3.  cites  I8  H.  6.  2.  near  the  end. 

'  Trin,  4^ 

£Uz.  B.  R.  in  Baker's  Cafe-  ■  S.  P.  Or  he  may  tf/a/Vr  the  ijfut  attd  detetur.  fbid.  pL  ^. 
cites  13  E.  4.  8.— S  P.  Vaugh.  65.  in  Cafe  ot  the  K:ng  v.  the  Biihop  of  WvTctft  r. — -S.  P- 

10  Mod.  aco.   citet  Vaugh.    65    Dy.  53.  and  l  Vent     17. But  if  ihc  demvrrcr  he  ^JjmJefi 

againfi  ibe  King^  u  Is p<remptf'ry \  and  the  party  fliall  have  oufter  te  main;  quod  aoca  Bi.  P.t- 
rogative,  pi.  11 1.  cites  29  H.  6.  and  Fiuh.  Travcrfc  4. — Or  if  the  Kingyc/«*  '£'yt^  which  i*jsmii 
m^infi  bim^  ht  cannot  tender  other  iff'ue  after  Upon  this  matter.  Br.'  Freiog.iave,  pi.  13  Cios 
9  H.  4.  6.         ^  Br.  Traverfc  de  Office  Q.  cites  S.  C. 

ttk  quart  impedit  by  the  King^  he  made  lUie^  rvbicb  ^uas  infuficient^  by  reafon  of  the  ftatisc 
efs5  £.  3.  pro  clero,  caf,  i.  of  void ances  of  churches  in  another's  tight ;  and  the  ^^jtadam  ttU 
fitceftien  }Sy  \U  and  the  Court  held  with  him;  and  the  King  departed  fromthi>  tite,  i^dmasit 
ther  title  by  another  right  and  mean>  and  was  fuffered ;  quod  nota.  Br.  Prerogac  ve*  pi.  r4. 
citet  1 1  H.  4. 8. 

t  In  quans  inlpedirthe  Kikg  made  eounf,  and  rVt  anot^^ierm  relikqUiJi^d  */»  and  counted  anoffacr 

cxmnt.     Br*  Prerogative,  pi.  15. cites  11   H.  4.  37. ^bid.  p!.  69.  citc>    3   b.  4.  ^.     Cootre, 

that  a  man  traverfed c^ce^  by  which  the  King  and  be%jfre  ut  iffue^  and  Vtwhe  facias  axK^^^ii 
teturnahte  iA  B,  X.-a&dthe  King's  attorney  came  and  would  have  changed  thr  iffue^  and  c^ldM 
sir  another  Term^  but  might  in  the  fame  Term— S.  P.  For  ihc  matiCr  is  not  chan«  'd  Jeak. 
r  r^g  *1  133.  pi.  17. — ' — S-.  P.  For  then  he  might  do  it  indefinitely.  Vaugh.  62.  6  .  in  Cafc 
^JJ  ■*  of  thfr  King  ^.  the  Biftiop  of  Worccfter.— -y^n^  in  quure  imf,ed:t  pro  Rej.,  it  he 
declares^  heeuinotvaryf rani  the  dee/oration  in  another  Te:m»  and  make  a  new  oae«  bat  d^ 
fame  Term  he  may.  Ibid.  '   S.  P.  otherwife  the  King  might  change  without  limit,  and  tic 

the  defendant  to  a  perpetual  attendance  ;  for  in  thefe  cafes,  as  to  tlie  right,  ali  things  remaiot  sci 
are  as  they  were  at  firil.  Vaugh.  65.  hiGafeof  the  King  v.  the  BiQiop  ot  Worcefter,  cites  13  £.4^ 
and  a8  H.  6,  i«  •• 

So  in  a  </^-       5.  The  King  cannot  clemttf  upon  pted  pleaded  in  avoidance  ^ 

whcre^'the**  outla%t}ryi  where  the  plaintiff  nplies  atid  joins  ijfuf  ;  for  the  King 

defendant  IS  ttot  intitlcd  but  by  reafon  of  the  party.     Br.  Prerogatirt, 

f leads  III  pi.  ^2.  cites  38  H.  6.  I. 

hary  and  the 

flaintijf  replies  to  it,  and  will  not  demur ,  the  King  cannot  demur  ;  quod  the  Reporter  concefit; 
Ibr  the  King  is  not  intitlcd  til!  judgment  ;  but  he  denied  the  other  cafe,  for  there  the  Kwgst 
innUed  by  the  judgment  upon  the  outlawry.     J  bid. 

But  if  it  be       ^,  Scire  facias  pro  Rege  upon  recognizance  of  the  peace  fcr 

'h"*Kin**  breaking  the  peace  ;  after  the  jury  challenged^  the  King  relinquijed 

the  recogni-  the  ifftic  :  but  there  th#^  Ki/ig  may  have  a  t:e%v  fcire  facias  after; 

zance  is  de-  but  this  ifTuc  is  determined,  and  the  recognizance  remains  ia 

odTthtf*  foT^ce ;  quod  nota  bene.      Br.  Prerogative,  pU   140.   cites  M 

Kine  thall      H.  7.  !!• 

hare  the 

fom.    Br.  ilecognizaace)  pi.  ai.citesS.  C. 

S.  C.  cited  J,  Where  information  Is  put  in  the  Exchequer  upon  penal Jm- 
Vaugh.  ^63.  ^^^^  ^^^  ^j^^  defendant  makes  bar  and  iraverfcs  the  plea  ;  there  the 
Car.  ».  C.  King  cannot  waive  fuch  iffue  tendered  and  iraverfe  the  fonrnf 
B.  in  Cafe  tnattci'  cf  the  plea,  as  he  may  upon  travcrfe  of  office  &c. 
ff  The  ^s-hcre  the  King  is  fole  party,  and  intitled  by  matter  of  record; 
Th'e^i-  for  upon  the  information- there  is  no  office  found  before,  and 
3U0P  or     alfo  a  fubje£t  is  party  with  the  King  to  Kcovcr  the  moiety  ©r 

ther 
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tlielike;  quod  nota  bene.    Br.  Prerogative,  pi.  ii6.  cites  34  Worcis- 
'    H.8.  Per  Whorwood,  the  King's  Attorney,  &  al'.  .     ji'V/Vud 

fays  that 
tills  cafe  feems  to  conclude,  that  wheu  the  information  is  only  for  th^  K:ng,  and  a  material  point 
travers'd,  upoi^ which  iiTueis  jorned,  that  the  King  is  hot  bound  toth<itili'uc,  but  may  take  aLoiher*' 
«^Aod  Ibid.  64.  S.  C.  cited  verbatim;  and  then  adds,  Here  it  is  molt  apparent  thit  upon  an  in- 
'  fertttClon»  when  the  King  haih  no  iltU  by  master  ot  record*  as  ht  ha:h  upon  office  found,  the  King 
canoot  waive  the  iiTue  leuder'd  upon  the  firlt  traverfe,  thy  the  in^ormiiion  be  in  his  owd  na.nc ; 
tnd  for  the  fupernumerary  reafon,  (hat  the  King  is  not  the  fole  pafty  in  the  informal  on,  is  but 
frivolous  and  without  weight,  but  the  itrcfs  is  where  the  King  is  fole  par:y»  and  iQCiUed  by 
natter  of  record. 

'  6.  In  a  quo  warranto  Jhr  ufurptng  certain  liberties ^  the  defend- 
ant pleaded  afpecial  plea ;  the  King  replied^  the  defendant  was 
ready  to  rejoin^  and  after  in  another  Term  the  King  changed  his 
replication f  and  therein  tendered  a  new  ijfue.  It  was  moved ^  that 
the  defendant  might  change  his  plea^  inafmuch  as  the  King  had 
alter'd  his  replication  in  divers  matters  of  fubilance,  and  the 
pleading  is  yet  in  paper.  But  per  Cur.  this  is  not  ex  gratia 
curix,  that  the  King  (hall  alter  his  replication,  but  jure  prero- 
gativa^  \  and  tho'  the  pleading  be  in  paper,  yet  it  is  in  another 
Term,  and  therefore  without  the  aflent  of  the  King's  attorney 
it  cannot  be  amended  \  nor  would  the  Court  allow  him  to  plead 
the  general  ifTue,  viz.  non  ufurpavit,  \^ithout  aflent  of  the 
Eling's  counfel.  2  Roll.  R.  41.  Trin.  16  Jac.  B.  R.  The  King 
T.  Glemmon. 

7.  An  aflion  was  brought  for  imbczziling  the  King's  goods^ 
and  the  declaration  laid  it  to  be  done  in  Lotidon.  The  Court  held^ 
that  the  King  might  choofe  his  county,  and  waive  that  which 
he  feemed  to  have  eledled  before,  as  he  may  waive  his  de- 
murrer and  join  iiTue,  and  e  contra*  Vent.  17.  JPafch.  21  Car.  2* 
B.  R.  The  King  y.  Webb. 

8.  If  the  King  brings  a  quare  impedit,  and  counts  that  he  was 
feifed  of  the  advowfon  in  grojs  and  prtjented.    Whefl  the  true  patron 

fliali  confefs  his  prefentation,  and  avoid  it  by  fhewing  that  his 

prefentation  was  in  right  of  the  ward  by  hpfe^  by  reafon  of  out'* 

iawry^  or  of  temporalties  being  in  his  hands  \  the  King  (hall  defett 

his  own  title,  and  controvert  the  defendant's  title  in  whofe 

tight  he  did  formerly  prefent,  and  if  his  title  happen  to  appear  [   rjn    1 

not  good,  fliall  recover  the  fecond  prefentation.     Vaugh.  6i. 

Trin.  21  Car,  2.  C.  B.  in  Cafe  of  the  King  v.  the  Biihop  of 

Worcefter. 

p.  The  Crown  may  change  their  own  venue.  The  Queen 
may  amend  her  pleadings  at  any  time,  nor  will  any  eiloppcl 
bind  the  Crown*    10  Mod.  200<  cites  Hob.  339.  Sid.  41 2« 

(0^6)  Pleadings  and  Proceedings.  Sce(M.a) 

pi.  6.  f.  7. 

I.XTTTHERE  the  King  is  party,  the  procefs  fliall  be  ilways  inUpLg^t- 
^^    non  omittas :  for  no  franchife   can  hold  againft  the  3.(^5.)' 
King;  qu^re  >f  licet  fuerimus pai-s  be  in  the  patent,  Br.  Prero- 
gative! pL  109.  cito$  41  AiT.  17. 

^  V  VL  %  a.  In 


539  ptttn^atintottu  Kins. 

7.  In  quare  impcdit  the  King  may  alleJge  prf/ifttaiim  tn 

cnceftor  and  amther  in  himjelfy  and  it  is  not  double  v  contra -be* 

tween  common  perfons  ;  and  pUnarty  Is  m  plea  agatnjl  ibt  Sfg^ 

^  for  laches  (hall  not  be  adjudged  in  him ;  quod  nota  bene  by 

reafonof  his  prerogative.  Br.  Prerogative,  pL  70.  cite^  43  £» 

3-  M- 
And  if  i^w.       3 .  If  a  man  pleaJj  dsuhle  plea  againfl  the  King^  there  the  King 

f'^tThe"     ^^y  ^^^^  advantage  of  it.    Br.  Double,  pi.  98.  cites  4  £•  4>  3. 

'made  for 

the  King  of  tbfjiatute  agwlrrfi  a  merckMMt  xvto  dets  not  import  huUiQK jtccwilng  /»  thtfirmjtf  ikg 

JistuUf  a  amnihaUhtve  advanuge  of  the  dQublenels.  ]&r.  Dauble,  pi.  98.  cites  4  E.  4.  j. 

4.  Where  «r//  of  error  is  {\icd  agairffi  tie  King^  Tiofcirefatiaf 
fliall  liTue  J  for  the  King  is  alwnys  prefent  in  Court,    And  thcrc- 

*  fore  the  entry  is,  ^uod  Jv.  H.  attornatus  generalis  domini  rrgis  qui 
pro  ipfo  regefequitury  and  not  Quod  dominus  rex  per  attorn atum 
fuum  fequitur  6tc.  Br.  Prerogative,  pi.  128.  cites  F.  N.  B. 
fol.  21. 

8.  P.  J<nlt.       J,  If^evldcncehtf^wdnfor  the  ^een  in  information  or  any 

»33'P*    '•  other  fuit,  and  the  defendant  ojfers-to  demur  M^on  it,  the  counfel 

of  the  ^ueen  Jhallnot  be  compelled  to  join  in  demurrer ^  but  in  fuch 

•  cafe  the  Court  may  direB  the  jury  to  find  the  fpecial  matter^  and 
upon  this  they  fhall  adjudge  the  law,  as  appears  34  H.  8.  D.  53. 
But  this  is  by  the  prerogative  of  the  King.  5  ^ep.  104.  Trin. 
42  £liz.  B.  R.  in  Baker's  Cafe*   . 


Ie^<l^tT(Qi,7-)  ^  Mtmjirans  de  Droit  &  Petition  Sec.  far 
M  much  as  re/ioring  Lands  &c.  jintiquity  thereof,  and  how 
ftcimVof       confidered.     And  in  what  Cafes  it  may  be,  and 

jjjjVcr  How, 

it  deiMcet 

Ch^^rtry,  '•  T^  ^  ^^^  ^^^  tf  '^  ^'"S  ^"  capite^  and  other  lands  of  otier 
ibr  the  fab-  lordsy  and  .dics,  his  heir  witlun  age,  the  other  lords  ft:aU 

je6l  to  be    have  petition  of  their  retits  in  the  nonage  of  the  heir.     Br.  Petition, 


fer  the  Vab-  lords,  and  .dies,  his  heir  within  age,  the  other  lords  ftioU 

je6l  to  be      '  -    -  •  -     -  ^      _ 

C^^and*    P''  ^y  ^^^^^  ^4  ^*  3'  ^'  P^'  Hillarie  J.— But  fee  now  the  ilatutc 

tenements,     of  *  f  &  3  £•  6.  8.   Ibid, 

which  he 

ibcwt  to  be  hit  righti  though  by  office  found  to  be  in  the  poficflkMi  of  another  lately  dea^ ;  bv  Whkk 
office  the  King  is  intirlcd  to  a  Chattel,  freehold  or  mberitance  in  the  f^id  lands.  Cowel  ^Istcrp, 
verbo  Mooftransdc  Droit.— 2  L.  F.  R.  »oi.— •  See  ((^S)  infra. 

Br. Petition,       2.  A  man  filed  by  petition  to  the  King  to  have  his  pre/hif^iem 

S  a'and**  r^rfl/^rf,  and  that  the  plaintijf  be  refiored  to  his  advovafon^  and 

that  in  fuch  upon  the  matter  had  the  prefentation  of  the  King  repealed  by        J 

cafe  4ige  the  petition,  which  was  i«  nolure  of  quare  impedit,     Br.  Prcicii-        I 

foMh""?!'  tation,  pi.  40.  cites  43  Aff.  21.  ' 

In  ward  of 

t  1  the  King«  in  whofe  right  the  Kijig  prefentedi  and  that  be&ie  any  plea  pleaded  >Mrv 

54^    J  facias  iffited  againji  the  prtfentce  of  the  King  ad  Inf^rmandum  dtmhttim  rrgem  before 
mfky  plea  f  le«d«d  \  attl  becaufe  the  prefcntac  of  the  King  would  aoc  UMint^iii  Um  ihe  lieir  kid  any 


)&tero0at(i0e  of  tie  fiUng.  ^9 

Viins  by  defcent  (the  plakitiflfin  the  petittoa  having  fet  forth  t  gifi  of  the  land,  an<l  of  the  advowfoa 
appeadoat  to  him  with  warrant/  in  fee)  the  prcfeutition  was  repealed.     Quod  nou. 

3.  If  joint'feoffet  confeffii  that  the  feoffment  was  made  to  him 
and  others  by  collujion  by  the  King's  tenant  to  defraud  the  King  of 
the  wardf  the  King  may  feife  all  the  land,  and  the  other  feollee 
(hall  be  put  to  petition,  as  it  feeois.     Br.  Peiition,  pL  33.  cites 
10  H.  4..  and  Fitzh.  Traverfc,  5p.    • 

4.  ^t  common  law  there  was  no  traverfe,  but  petition  \  and  S.  P.  anJr 
this  was  in  lien  of  writ  of  right  for  the  party y  and  to  avoid  delays  ^''i^*/* 


ike  fiatute  was  made,  that  a  man  may  traverfe  the  office,  which  ^  ^rit  of 
Jlatute  does  not  toll  the  fear ch  which  was  at  common  law^  but  the  rfght.   Br, 
petition ;  per  SotcK  And  per  Spilman,  the  ilatute  which  gives  ^^"/ **"c'tef 
traverfe  is  only  of  ward,  and  of  fine  for  alienation  &c.  which  s.  c.  >     ■ 
are  only  chattels,  and  of  thofe  was  no  traverfe  at  common  law ;  Traverfe 
but  of  franktenement,    traverfe  was   at  common  law.     Br,.  ^  ^o^ 
Traverfe  de  Office^  pi.  18.  cites  9  £.  4.  51.  'the  ft^tute 

of  36  E.  3. 
per  Littleton,  but  Choke  contra.  Br.  Traverfe  de  Office*  p!.  40.  cites  a  I  E.  4.  ^,^^TrMverfe  «/«« 
not  af  tbecommbM  ia^o/a  thing  real,  before  the ftatute of  %\  &  ^6  E.  3.  but  petition  and  monflirana 
dc  droit.  But  of  a  cbattle  traverfe  was  at  common  law.  Br.  Traverfe  de  Office,  pi.  3S.  cites  13  E. 
4i  8. —  Br.  Petition,  pi.  30.  cites  S.  C. — S«  C.  cited  z  Inft.  6S9.— Petition  wainot  »t /6e commoH 
(m^  of  *  chattels  I  for  pericion  did  noc  lie  but  of  franktenement  at  the  leaft;  perCAteiby;  quod 
Huffey  Gonceflit.  Br.  Petition,  pi.  19^  cites  r  H.  7.  -^^-^-^Of  chattle  realx  man  (ball  have  petitioi^ 
•fright,  as  well  as  of  franktenement;  per  Brian.  Br.  Petition,  pi.  14.  cites  7  H.  7.  i  f.~*  S.  P. 
^caufe  chattels  perfonal  are  bona  peritura,  and  cannot  abide  the  delaj  of  a  petition.  '2  luiV.  689. 

5.  In  cafe  where  a  man  may  traverfe  an  office^  he  may  fue  by  ^*  P*  l*' 
petition  \  per  Spilman;  ^uod  non  negatur.  Br.  Traverfe  de  ^/'j*"*'*^© 
Office,  pi.  iS.  cites  9  E.  4.  51-.  ficsbypcti^ 

tion,  the 
nature  is  to  have  Tearch.    Br.  Peti^on,  pi.  15.  cites  S.  C« 

•  6.  Petition  of  Tight  is  in  nature  of  his  real  aSlion^  which  ho 
cannot  have  againit  the  King,  becaufe  the  King  by  his  writ 
cannot  command  himfelf.  4  Kep.  55.  a.  Trin.  30  Eliz.  in  Cafe 
of  Warden  &c.  of  Sadler's  Cafe. 

7.  A  petition  of  right  is  grounded  upon  a  matter  offaElfuggefled^ 
upon  which  a  commiflion  iflues  to  inquire  of  the  truth  of  this 
fuggeftion,  except  the  attorney  confeflcs  the  truth  of  the  matter 
faggefted,  as  in  a  petition  of  dower.  Skin.  608.  Mich.  7  W.  3. 

B.  R.  in  the  Banker's  Cafe. cites  3    Iijft.  215. 

Moor  639. Co.  Ent.  462. 79  Hen.  4,  4. 

8.  Ill  all  cafes  of  a  petition  to  the  King,  this  is  to  controvert 
the  title  of  the  King  \  the  cafe  might  have  been  fo  that  a  pe- 
tition might  have  been  neccflary,  as  if  the  King's  creditor  ha4 
been  attainted  before  an  affignment  inrolied,  and  after  a  grant 
was  made,  and  a  feifure  had  been  made  into  the  King's  hands, 
the  party  ought  to  go  by  way  of  petition ;  for  in  no  cafe  ii 
the  party  put  to  his  petition,  but  when  he  controverts  the 
title  of  the  King.  Skin.  6c8.  Mich.  7  W.  3.  B.  R.  in  the 
Ranker's  Cafe. 


^"3  (0^8.) 


54»  ipmoffatfbe  of  tit  Jttfng. 


(Q;^8)     Monftrans  de  Droit  or  Petition.     Statute^ 

relating  thereto. 

TMsia  if  I.  36  jB.  3.  cap.  ipOR  grievous  complaint^  that  the  Ring  ha; 
fiv7th*r"  13-  /•  l-^  beard  by  his  people  of  his  efcheators,  andef 

the  ft  .tute  their  evil  behaviour y  he  wills  and  has  ordained ^  that  *  lands  feifed 

of  j4£.  3.  i/t*Q  his  hands  becaufe  of  WTLid,  Jhall  be  fafely  kept  ivitkout  wafi 

tended  only 

to. cafes  where  the  King  was  Intitled  by  office,  and  to  the  cafes  of  alienation,  without  licence,  ai^ 
the  cafes  of  ward.  But  three  thing*  were  grievous,  which  were  not  remedy'd  by  that  a<ft.  i.  N^ 
office  was  within  the  purview,  but  only  rj£ice.  found  vir^utt  Srevis  or  conm!jp%n:u  the  words  beinf 
(taken  by  commandment  of  ihe  King)  fo  that  o/ficc  found  x'irtuu  ojjicii  was  out  of  thut  adl.  1.  The 
faid  a^  'XUnded  tjtly  to  two  cafes,  viz.  aUtnAtion  'u/ithcut  leave^  and  ef  ^^ard.  3.  It  extended  to 
tr avers  091 /yt  and  not  to  m^njhans  de  droit  \  fo  that  the'  i.Tuc  was  found  for  the  plaintiff,  yet  the 
Judges  could  not  proceed  to  judgment  without  a  writ  of  pncrdcndo  cd  judltlum^  and  to  remedy  thcfe 
mifchiftfs  was  thisftatute  of  36  E.  j^ca^.  ^3.  made.  4.Kep.  56.  b.  57.  a.  Cafe  of  the  Wardemf&c 
ofSadlerj. 

♦  Refolved,  that  this  ^^  extends  gew  rally  to  lands /eifed  Sec.  hy  cfRcc,  it  being  a  beneficial  law 
made  in  advaocemeac,  and  for  execution  of  juftice  and  right  without  delay,  and  theretbre  (ball  be 
taken  generally,  according  to  the  letter  and  intention  of  (he  ad.,  4  Rep.  58.  A*  And  the  Repmteria 
«  nota  there  fays,  that  a  termor  may  have  travers  by  this  ftatute. 

S.  2.  jind  that  the  ef cheat jr  have  no  fee  of  iDOod^  fifh^  nor  of 
venifofiy  nor  other  things  but  Jhall  arfkvet  tq  the  King  of  the  ijfnes 
and  profits  yearly  coming  of  the  faid  lands,  without  do{ng  Hvafi  or 
deJlru5lion\    ' 

5.  3.  And  if  he  do  otherwife^  and  there: f  be  cttainted,  he  JbaU 
be  ranfomed  at  the.  Kings  will,  and  yi^'li  to  the  heir  ike  trehli 
damages  at  his  own  fuit^  as  well  within  age^  as  of  full  ace^ 

S.  4.  jind  his  friends  ^*m  hng  as  he  is  'withw  agej  /hail  have  tie 
I     fuit  for  him,  anfwering  to^4Jje  faid  heir  (f  that  which  fball  hi  fi 
recovered. 
•  Thefe  g.  ^.  Jnd  alfo  of  *  other  lands  feifed  into  the  King^s  hands  by « 

itenera  *'*  inqueil  of  officc  taken  before  the  e/chjators,  this  ordinance  and 
I.  As  to  the  penancffhall  hold  place  againjl  ihe  ef  cheaters.  ' 

matter;  for 

they  are  not  reftrained  to  the  two  things,  viz.  of  alienation  and  ward  menttoaed  in  the  ?4  E.  3-  '4. 
nd  adly,  as  to  the  office,  but  extend  as  well  to  offices  fourA  t/irture  trevis  or  eommfJp9fitS',  litq' 
nfBcei  found  firtute  officii.    4  Rep.  57.  a.  Cafe  of  Wardens  Sec.  of  Sadlers. 

o 

•It  wis  in-       5,  (J,  And  if  there  be  any  man  that  will  mtiie  c'atfH  or  chaU 

Sfoicwm^i,  ^^"^*  to  the  lands  fo  felftJ,  that  the  *  efchcator  fend  the  inqucft  inPi 
(via.  Thdt  the  Chancery  within  a  month  after  the  landr  fo  fifed,  and  that  a 
the  efcheat-  tot//  be  delivered  to  him  to  certify  the  caufe  of  his  ftiftH  int9  the 

Tnautft*  i;!to  ^^^w^-^Oj  ^^^  ^  '"'^''^  ^^  J^^^^^  *^  t  ^'^^^  without  delay  to  travcrfc 
Chancery  the  once,  orot'icrwife  to  (hew  his  rights  and  from  thence  fent 
within  the    before  the  King  to  make  a  final  difcujfton  v^ith^ut  attending  other 

intended  ^ 

pfice  found  v'rtute  brevis  cr  eommff^onis ;  becaufe  no  office  fcund  befmt  the  cfchcttDr  virtxite  oSci 
may  by  tie  'aw  be  retu.oed  !nt<  Chio.ery,  but  only  into  the  Sxchefs^F^  according  to 4 E.  4* 
«4»  a.  and  1|  joi.  P.er(M|jt«  yq,  b.  £uuc  w&s  aniirer'd  ^  ftlcj)rc4  upon  fhfwing  in^t^  precc^cott 


l^terogdtttie  of  tbe  l^itig* 


tsA^ 


Ic  ill  ages»  th:it  fuch  offices  have  been  returned  by  the  cfcheatof,  as  well  uito  Chipcery  as  the  Ex- 
chequer, and  he  has  eUifion  to  returH  it  into  'utbicb  of  the  t^ujit  Courti  bevAll\  for  h:  is  aicendAnt  to 
bo£h,  and  they  are  both  the  Courts  of  the  King.— And  as  to  thefoHowiog  wordsa  (vi^.  -f  He  (hall 
he  he^rd  without  delay  to  trayerfe  thle  office)  thofe  words  are  general  as  to  the  matter  ^nd  m inner  df 
die  ofHce ;  fo  by  thofe  |w.o  branches  the  two  firll  of  the  faid  defe^  were  remedy 'd ;  (or  otherwife 
ihcw  his  right  &c.)  by  which  words,  the  monftrans  de  droit  was  given  to  make  a  final  difcuflion» 
wichoi't  attending  odij^r  commandmentt  and  by  thofe  words  ihal)  proceed  to  judgment  without  any 
procedendo,  and  fo  all  the Taid  milchiefsare  remedy'd*  But  it  was  refolved,  that  this  a£t  e:ftenai 
tf^t  to  any  JuMcrai  record  or  rt^KiVfry^  but  only  ^brn  norbi/rg  affeart  of  recotJfr  tbe  KiKg  h'Jidet 
the  jjiet  ;  and  therein  was  great  real'on  ;  for  in  cafe  off  attainder  and  office^  tbe  King  it  mi  tied  by 
ihubU  matttr  of  record,  and  th'rciore  the  party  grieved  ought  to  avoid  it  by  double  matter  of  record^ 
aod  not  by  fingle  travers  or  moiiilrans  de  droit,  and  therefore  IhaU  be  put  to  his  fetiti^n^  upon  which 
he  (hall  hive  office  ibund,  comprehending  his  title  of  record  ;  and  upon  this  the  party  griev'd  (hall 
trfver/e  t)ie  title  oi  ihe  ^ing  found  by  the  office,  or  (lievb  his  writ  and  confefs  and  avoid  it|  and  if 
upon  the  travers  or  moniliaifs  dc  droit  it  be  found  for  bim»  or  the  fame  be  confefs'd'by  p  ^  .  n 
the  Attorney- General,  he  (hall  then  have  an  anff*t>tat  manum\  for  he  has  anfwered  L  54^  J 
and  fitisfied  double  matter  of  record  by  double  matter  of  record.  4  Rep.  57.  a.  b.-  But  fee 
ftatute  2  £.6.  8. 

t  S.  P    Br.  Petition,  pi.  28.  cites  4  E.  4.  21. S.  P.  Br.  Travcrfc  de  Office^  pi.  2S.  cites 

4  H.  7.  7.  and  fays,  this  was  agreed  very  ofipn  ip  the  time  of  U.  8.-—^  Br.  Prtitiouy  ph  28.  cites 
5.  C. — See  (Qj_  1 1 )  pi.  1 1, 

2.    i  £5*  3   jE".  6.  cap,  8.    Where  many  and  divers  perfons  '*  ^s  "- 
holding,  or  that  have  holden,  lands,  tenements^  or  hereditaments ^  Midi    t4 
Jome  for  term  of  years,  and  fome  by  copy  of  Court-roll,  have  &  35  Eli*. 
been  expulfed,  and  put  out  of  their  terms  and  holds ^  by  reafon  of  in  the  Court 
inquititions,  or  offices  found  before  cfcheators^  commifftonerSy  and  ^  th«*two 
ethers^  containing  tenures  of  the  King  in  capitey  in  titling  the  King 'Chief  Juf« 
to  the  ivardfhip  or  cufodyoffuch  lands  or  tenements ;  and fometimes  ^^^es,  in 
intitling  the  King  to  the  fame,  upon  attainders  of  treafon^  felony y  jij*j*Cov^. 
or  othsrivifey  by  reafon  that  fuch  *  leafes  &c.  for  years,  or  in-  t»$»  of 
jereft  by  copy  of  Court-roll  of  fuch  perfons  y  have  not  been  found  in  Rw- 
iuch  inquifitions  or  offices  ;  after  nuhich  expulfion  or  putting  outy  tin  ^J^^^' 
Jaid  perfons  have  been  tvithout  remedy y  for  the  obtaining  of  the  faid  fideratiori 
terms  and  holdsy  during  the  King^s  pojfeffion  thereiny  and  can  havf  ^^^  of  the 
ho  traverfcy  monfirans  de  droit y  nor  other  remedy  for  the  famcy  ff'-^  I 
kccaufe  their  fiiid  interejl  is  hut  a  chattel  in  the  law y  or  cuftomary  36  E.  3! 
holdy  and  no  ejlaie  offreehold ;  and  alfoy  where  any  perfon  or  per--  and  8  H.  6. 
Tons  has  an^  rent,  common,  office,  fee,  or  other  profit  apprender  ^^}  ^^  ?" 

A-  •  i\^  r   r       t     ^  *  r  1  T  f  tfic  rcmam* 

of  any  ellate  of  freehold,  or  for  years,  or  otherwile,  out  of  dcr  expeft- 
fuch  lands  or  tenement j y  ftecified  in  fuch  offices  or  inquifttionSy  the  »nt  upon  an 
f^ild  rcfjty  coin  man  y  office  y  fee  y  or  profit  apprender  y  not  ^'?%>«'''rf  offreehold, 
in  the  fame  office  or  offices y  fuch  perfons  are  in  like  manner  without  or  that  hath 
remedy  to  obtainy  or  have  the  faid  renty  commony  officey  feey  or  profit  »  dry  revcr- 
hpbrehder  by  any  t raver fe.  or  other  fpeedy  meany  without  great  and  J??***^*  • 
excefftve  chargeSy  during  the  King  s  interejt  tberctny  by  force  of  fuch  tny  eftate 

inqufition  or  office.  o^  freehold, 

without  any 
rent  or  pro(it  butonlv  fealty,  (hall  not  (rayerfe  a  falfe  oflSce,  finding  the  dying  feifed  of  fuch  a  remainder 
or  reter(ion;  for  thefc  (luiutes  give  a  traverfe,  when  the  lands  are  feifed  by  the  King,  and  the  party 
oui^ed  thereof  i  and  tlii  fei(ia  of  tenant  for  life  it  thefciiyi  of  him  in  remainder  or  reveriion.  And 
the  judgment  cannot  be  given,  ^uod  n)anus4o9ini  regis  amoveantur.  See  Stamf.  Prerog.  13.  He  in 
the  rcvcrfion  may  fue  livery "^c.  Dyer  i4^Eliz.  319.  Stamf.  Prerog.  6».  a.  b.  ^  Inft.  688. 

*  Upon  thcfe  words  it  has  been  doubted,  wh-^ther  a  tenant  by  ftatutf  merchant,  fidpit,  or  elegity 
9r  executors  that  have  intereft  in  l.'nds  by  a  devife/cr  payment  of  debts,  and  the  like,  were  within 
tills  law,  becaufe  they  are  not  kflVes  for  years  \  but  the  common  opinion  is,  that  thefe  interells  are 
vfrithin  the  purview  of  tbisafl ;  for  that  thevart  not  only  within  the  fame  mifchief,  beinp  without 
temedy,  but  within  the  exprefi  reafon  of  this  law,  viz.  becaufe  their  (aid  Intereft  is  but  a  chattel 
real,  and  all  the  abdvefald  iatcrefls  are  but  chattels  real.    %  Inft.  688. 

•  •  U  u  4  5. 3.  Wbtrt 


54*  l^rcroptitte  Of  tl^e  Riffsr- 

Thit  Batli         J.  3^  Wher4  any,  office  or  inquifition  if  ftunJ^  omitting 

ttepwMiT  ^*^^^»  '^^  '^"^  ?^  years,  by  copy  of  Court^roli or  other  intercft, 
blc,  and  ex-  every  Icjfee  or  copyholder ^  and  every  perfon  that  Jball  have  any  in^  ' 
tcLdcth  not  tere/l  to  any  rent,  comnion,  or.  profit  apprendcr,  out  of  any 
Sce«in*cafc  ^^^^^  Contained  in  fuch  oflBce  or  inqutfition^  Jba/l  enjoy  fbeir 
of  wardfliip  leafes  and  interefts^  rents  Isfc.  as  they  might  have  done^  in  cafe  there 
by  tenure  "  kad  been  none  fuch  office  or  wqujjitjon  found,  and  as  they  ought  t» 
but^tooffi.  ^^^^  ^^^^  ^^  cafe  fuch  leafe,  intereft  by  copy  of  Court'ToU^  rertj  Wf. 
C99  Upon      had  been  found  in  fuch  office  or  inqui/ttion* 

tttaioderf  of 

treafoir,  felony  or  otherwife;  wherein  the  gentraXitf  of  thcTe  wmda  (or  otberwife)  is  to  be  0^ 

icrvtd.    2  loA.  689. 

S,  6.  ^  any  per/on  be  untruly  found  lunatick,  ideot,  or 
dead*  every  perfon  grieved  by  fuch  office  or  inquifiiion  Jball  have  hif 
traverfe,  as  in  other  cafes  of  traverfe  upon  untrue  inquifitien  or 
offices* 

S.  7.  Where  it  is  untruly  found,  that  any  perfon  attainted  ^ 

treafonj  felony,  or  pramunire,  is  feifed  of  any  lauds  at  any  time 

of  fuch  treafin,  felony  or  offence  committed  or  after,  whcreunto  any 

other  perfon  has  juft  title  of  freehold  s  every  perfon  grieved  thereby 

r  543    ]  ^"^'^  ^^^^  ^'"^  traverfe  or  monjlrans  de  droit,  without  being  driven 

to  any  petiticn  of  right,  and  Hie  remedy  and  recitation  upon  his  title 

found  or  judged  for  him,  as  has  been  ufed  in  other  cafes  of  traverfe. 

Tbisprwifo    .    S.  13,  Provided  in  all  fuch  cafes,  at  an v  perfon  ^j// ^^  enabled 

to  tm!rf«I  b  ^^'-f  ^^  ^o  ^^^^  »°y  traverfe,  and  Jball  purfue  his  traverfe,  he 
and  not  to'  iball  fue  one  or  feveral  writs  of  fcire  fadas  agaxnit  all  fuch  as 
any  mon-  fljail  have  intereft  by  the  King  or  his  patentees,  as  is  reqmjitt 
droi"'to  be  ^P^^  traverfes  or  petitions  heretofore  purfued.  And  in  every  fucb 
*"  purfued  by  fcire  focias  the  patentees  or  defendants  (hall  have  like  pleas,  as 
force  of  this  f^ey  had  in  apy  fcire  facias  before  this  time  awarded jagainji  any, 
for'  The^'^  patentees  in  any  cafe  of  petition  5  and  upon  every  traverfe  purfuzd  by 
fuing  out  virtue  of  this  aB,  in  fuch  cafe  as  the  party  that  Jball  purfue  fbould 
of  writs  of  }fm  ff^g  common  law  have  been  ptU  to  fue  by  petition  to  the  King,  there 
or"^that***'  ^tf//^^  two  writs  of  fearch  granted,  as  like  writs  have  been  grantee^ 
therein         tipon  petitions  made  to  the  King* 

writs    of 

fearch  (hall  be  grantedi  hecaufe  the  mondrant  de  droit  doesconfefs  and  avoid  the  title  of  the  Kii^ 

and  the  travel ic  denied  ic.     2  Ii.ft.  6  4I.  cites  14  E.  4.  i,  7. 

Nota,  In  many  causi  matters  of  record  with  neccflary  averments  (hall  amount  to  an  oASce  ;  but 
thereupon  a  fcire  facias  is  to  be  granted,  wherein  the  party  may  traverfe  any  of  the  material  arer* 
mentb  &c.  2  Loft*  194-  cites  ai  AiT.  p.  36.  21  JE.  3.  LiVery,  40  AfT.  46,  30  AC  2.  a  £.  3.  10.  b, 

•The words       S.  14.  Provided  alfo,  that  if  after  any  judgment  ^/ti«t  *  upcm 
twvcife)°^    /i«^  traverfe  bv  virtue  of  this  acl,  it  fliall  appear  by  any  matter  of 
extend  not    record,  that  the  King  has  apy  other  former  title,  the  fame  Jball 
to  a  mon.    befavedto  the  King,  the  faid  traverfe  and  judgment  tbfreupqn  giveti 
dfoiTtobc    notwithjianding. 
purfaed  on 

tbisftatute.  2  In(l.  695. — This  proviib  waa  added  (for  that  this  ad  give  a  traverfie,  whert  ooae  vai 
at  the  common  law,  and  that  it  (bould  be  judged  ftv  them,  for  whom  it  was  found  &cO  leaft  th* 
jadgment  being  warranted  by  authority  of  parliament  Ihould  bind  any  former  right  the  King  had; 
and  (hat  appeal eih  alio  by  the«oisclufioox>f  this  branch»  vis«  the  faid  craverfc  and  judsmcnt  iltcic* 
tt^ou  givca  oocwitliftandipg  x  but  it  f(pemcth  id  be  abuadaxtf  catitclai  for  ihc  judgment  upon  a  mvcrft 


^XttOfiMlt  of  itit  ft{fts»  43j^ 

%i^  Qttod  mMbf  Domini  regh  amovcvitor,  tt  paffeffio  reftituttttr  to  him  ^at'traTecfcdi»  fairo  j«rt  Ike. 
It'n  ta  be  •brerve<l,  that  there  be  certain  records,  which  iatitle  the  «Klag,  that  bv  law  are  not  tra# 
verfablej  id  which  cafet,  tho'  the  King  be  intituled  butbj  Ungle  mauer  of  recor#,  yet  the  partf 
irieved  is  put  tn  his  petition,  and  cannot  be  holpen  by  tTaverfe  or  monftrans  de  droit.  As  takia^ 
•ae  example  for  nuny.  King  U.  4.  recorered  in  the  Kail's  Ben<ihy  in  a  ^uare  impedit  againft  th« 
vrlor  of  T.  the  prefenta^on  to  a  church,  and  had  a  writ  to  the  bilhopi  and  his  clerk  recciv^  Sea 
whcrcf  in  truth  the  prior  never  knew  of  the  fult,  nor  was  fuminoned,  attached,  or  diftfained  by  the 
Iheriff*;  and  thereupon  the  prior  moved  the- Court  of  King's  Bench  p  grant  a  writ,  to  cauff  to  come 
before  them  the  fummootrs,  the  pledges  and  mainpernors  upon  the  diftrefs  to  be  examined  in  this 
Blatter.  And  in  this  cale  live  points  were  rel^^lvedhy  Gafcoigne  Ch.  J.  and  the  Court,  vix.  ift.  That 
the  prior  was  driven  to  his  petition  in  nature  of  a  writ  of  difccit,  albeit  in  this  cafe  the  Kingra. 
covered  in  auter  droit,  xd.  That  if  a  common  perfon  had  recovered,  the  defendant  had  been  driven^ 
to  his  original  writ  out  of  the  Chancei7,  and  could  not  proceed  upon  any  judicial  procefs  out  of  this 
pourt.  ^,  That  if  theconclufiou  of  the  petition  be,  that  the  King  (houid  command  the  Court  of 
Ktng's^nch  to  proceed  to  the  examination  Sec.  then,  without  any  writ  out  of  the  Chancery,  ila« 
Court  may  proceed  to  the  examination.  4th,  But  if  the  petition  doth  conclude  generally,  that  tht 
JCinglhould  do  right,  then  the  prior  (houid  be  drive«  to  his  original  out  of  the  Chancery.  5th,  Th^ 
before  fuch  writ  be  granted,  the  prior,  upon  a  commiffion  out  of  the  Chancery^  ought  to  have  hii 
right  found  by  inqueft.  But  this  ftatute  extendethco  offices  found-  by  writ,  o>miaiifion,  or  ex  oflkion 
and  not  to  other  records.     2  Inft.  69$. 

Ld.  Coke  fays.  His  advice  to  fuch  as  (hall  traverfe  by  force  of  this  a^  is,  that  in  the  mducemeaf 
to  the  traverfe,  they  allege  theirown  title  (which  they  ought  to  do ;  for  no  man  fhall  havs  the  knds 
but  of  the  King's  hands,  without  making  a  title)  juflly  and  truly ;  fof  the  Attorney-General  for  th* 
l^ing  may  either  take  ilTue  upon  the  traverfe,  or  by  the  King's  prerogative  upon  the  title-  of  tht 
party  that  traverfeth,  at  his  choice,     z  Inft.  69  5* 

It  is  a  maxim  in  law,  that  whenlbever  any  man  is  by  any  oflice  traverfable  amove,d  from  his  pof> 
fefiion,  he  muft  traverfe  the  ofHce  in  the  Court  where  the  office  is  returned.  Of  houfe  and  landa 
which  do  lie  in  livery,  and  whereof  there  is  manual  occupation  and  profit  prefently  taken,  the  party^ 
|>y  finding  of  the  office,  isoutof  pofieffion;  but  of  rents,  villeins,  commons,  advowfons  and  otlker 
inheritances  incorporeal  which  lie  in  grant,  the  owner  is  not  out  of  poffeflion  (be  they  appendant  or 
in  grofs)  by  the  finding  of  an  office  ;  and  therefore,  in  any  informatimi  or  adlion  brought  by  the  King! 
ibr  the  fame,  the  party  may  traverfe  the  office  in  that  Court  where  the  information  or  a£lioo  it 
brought  for  the  King.  And  in  all  cafes,  when  the  King  is  not  in  polTeinon  by  the  office,  and  he 
obtains  not  pofTeifion  within  the  year  after  the  office  found,  then  cannot  the  King  feifc  without  ^ 
fcrre  facias.     2  Infl.  695,  696* 


(Qj^  9)  Petition,  or  Monftrans  de  Droit,  for  re-  [  544  1 
ftoring  Lands  &c.  out  of.  the  Kings  Hands,  ^•'^"J- 
Nccejfary ;  In  what  Cafes. 

!•  "IXZHERE  a  man  holds  of  the  King  in  capite^  and  of  others  in 
^  ^  chivalry f  and  dies,  and  the  King  feifes  the  heir  ivithin 
age  and  all  the  lands^  the  lords  may  fue  to  the  King  by  petition 
for  their  rents ^  and  (hall  have  it,  and  {hall  have  wiit  thcreof,i 
and  yet  by  fome  their  feigniories  are  fufpended  for  a  time  &c." 
BK  Rents,  pi.  9.  cites  24.JL.  3.  24. 

2-  When  the  prefentee  of  the  King  is  injlituted  and  induced,  Br.  Petu 
and  the  prcient^e  of  another  is  oufted^  he  who  is  oufted  has  no  ^*°"*  P^*  ^ 
other  remedy,  but  by  petition ;  for  the  ftatute  of  13  jE.  3.  docs  anTBrooic' 
not  benefit  him.     2  H.  4.  17.  a.  b.  pi.  25.  fays,  that 

the  words 
are,  that  he  fhall plead againfi  the  Klng^  but  where  no  aQion  h  brought  he  cannot  plead,  and  there* 
lore  upon  inftitution  and  indu^ion  he  Siall  have  petition. 

3-  Where  the  King  has  ward  by  defceni^  as  he  may    (for  Where  the 
<:hatteHhall  defcend  in  cafe  of  the  King),  and  grants  the  land  ^i^^J^lifjfj 

for  lifey  the  remainder  over  in  fee,  yiet  the  heir  fuisd  fci.  fa.  to  j/ward  and 
f cpe?l  the  patents,  and  they  were  repealed,  and  the  land  re-  <!•'««.  it  ^haii 

4  fcifcd  *^^""*  •• 


544  ptttot^attat  of  tit  Utiing, 

the  new  feifed  and  livery  made  to  the  heir,  and  he  not  put  to  foe  fcf 
£° »  Ac  P^^>t^<^">  becaulc  the  King  by  dcfccnt  of  the  chattel  was  not 
tzeciitor»  in  fee,  andyo  deceived  iff  hij  grants  and  the  grant  not  good,  an4 
and  by  this  yet  the  heir  of  him  in  remainder  ihall  have  tj[se  remainder  by 
U  fcifc<J*^in  ^^^^^^^  ^f^cr  the  grantee,  but  the  fcnant  for  |ife  was  alive.  Br. 
Ibe,  and  m   Petition,  pi.  7.  cites  7  H.  4.  '33* 

this  cafe  the 

lling  was  not  feifed  in  fee  but  in  ward  ;  and  therefore,  when  the  %,\ag  m^keg  4  gf/i  im/ke  of  fach 
land*  becaufe  he  is  deceived  in  his  grant,  he  Ihall  rc-feife  aad  make  Uvciy*  %o4  the  |ieif  flull  aoC 
|»put  tofue  bjr  petition^  JBr.  Livery,  pi.  16.  cites  7  U.  4.  41. 

Orrtr^h  4.  In  every  cafe^  where  the  King  is  feifed  hyjudgpieni  ofrecord, 

l^^'JiHrs  ^^  y  forfeiture  &c.  though  the  King  mahes  fei^ffnunty  or  leafes  for 
vfitbnitt  of-  term  of  life  luhere  another  has  title  orcaufe  ofaBion^  there  he  (hall 
fctM  tiikt  fue  by  petition.    Br.  Petition^  pi.  o.  cites  9  H.  4.  4.  p^r  Q^ 

»d  makes    soigne.  • 

leofimentor         o 

iKaic*  ibere  the  other  may  *Mter,    Ibid, 

It  was  faid  y.  Where  a  man  has  title  of  rent-charge  ifTuing  cut  of  the  land 
S^i^Tund  f^fi^  into  the  hands  of  the  Kingj  there  during  the  pofTedion  of  the 
•omcstoihc  King  he  fhal!  fue  by  petition,  and  {hall  have.thercnt  5  hut  if  ihc 
Iping  by  '  King  makes  feoffment  or  leafe  for  teym  of  life,  he  maydiflrain  for 
2?^V»th  I  ^^  ^^"^  notwithftanding  he  was  once  put  to  fue  by  petitioB, 
(ave  arrff/-  Br.  Petition,  pi.  9.  cites  9  H.  4.  4.  per  Hank. 

€barge,  or 

wtni-j'ecky  ni'hici  is  not  found  in  tie  office^  I  am  pot  to  petition.  Br.  Office  devaat  &c.  pi.  jS.  eitet 

4E.4.  22,4?.— — S.  P.  Br.  Pctiiioh,  pi.  2^.  circs  4  E.  ^.  21. So  of  camming  ftatitie-mfrekmmt 

*c.  Pr.  Petition,  pi.  28.  cites  4  E.  4.  2i.r— 5^  nt'here  the  Ki'g  afier  this  give*  t  be  fame  land  6y  fmm 
tent  to  another,  yet  the  party  is  put  to  his  petition  for  the  rent,  and  cannot  dtft^ain  ;  but  if  the 
charge  had  been  found  by  office,  then  thtf  party  miphi  diftrain  the  patentee,  but  cannot  diftrain  tbe 
King  ;  and  this  wjiete  the  King  is  intitlcd-  by  record.  Bu^  if  be  cnierx  wtbout  title  or  otherwiie 
^itbsut  recordy  fas  J  If  a  man  infeofh  him  by  deed  inrollM  of  my  Imd,  I  cannot  difh-ain  nor  cater 
spoil  the  King ;  but  if  in  this  cafe  he  gives  jt  over  by  patent^  1  may  dtllraia  or  enter  \ipQn  the  f^ 
ftntce.    Br.  Fetitioa,  pi.  28.  cites  4  £•  4.  21; 

Br.  Nonfuit,       (J,  Petition  of  right,  and  travcrfe  upon  It,  and  non-fuit  in  the 

pi.  12.  cites  p^titi^n .  2nd.  the  opinion  was,  that  he  may  have  new  petition 

l»    •4*5  •  rtotwithftariding  the  nonfuit;  and  fuit  by  petition  /ball  not  he 

made  to  the  ^eeny  but  he  fhall  have  ajpfe,     Br.  Petitibn,  pi.  io» 

cites  1 1  H.  4.  52.  67. 

7.  He  who  recovers  in  value  againft  the  King  iy  reafen  of 
.  warranty  or  claiife  of  recom'pcnce,  fhall  have  his  rcafcn  enured  upon 
C  545    ]  ^^  aid  prayer  of  the  King^  and  then  fliall  have  his  recovery  by  pe- 
tition, and  otherwife  not ;  quod  nota  \  that  he  ihall  make  peti^ 
tJon  thereof*     Br.  Petition,  pi.  i.  cites  9  H.  6.  3.   • 
But  where-       3^  Where  the  King  may  fcife,  ^ndfeifes  landy  as  for  aUenation 
^^IxJj      without  licence,  or  the  like,  there  the  party^  when  he  has  made 
and  the '     fine,  or  when'  the  intereft  of  the  King  is  determined*  canno( 
term  ex-      enter,  but  is  compelled  to  fue  livery.     Br,  Office  devant  &c, 

ttiter  upon 

the  King;  for  he  has  rot  franktcnemcnt  -lyt  chattel;  per  Npwton,  quod  nra  BCSttur.    Ihid.— ^ 

Br.  Livery,  p!.  5.  dies  S.  *C. '         '  .     •  ' 

I  f .  It 


tE^terogatitte  of  tl^e  l&tng;  |4 j 

9.  It  was  faid  for  law,  that  where  the  e/cbeator  fiifis  for  the  ^^^^^ 
King  virtute  hrevis  nvhere  the  King  has  no  title ^  yet  the  party  who  Jor /^^r*** 
b^s  term  for  years,  and  is  oufted  by  it,  is  put  to  his  petition ;  vtitJbtmttitlf 
and  fo  note  there,  that  it  is  admitted,  that  petition /mi  cfaterm.  »  aiwve,  * 
Br,  Peution,  pi.  2.  cites  9  si.  o.  2i.  ^^z;^  he  it  » 

riot  put  t» 
any  petidoDi  but  may  difturb  tbe  cfcheatory  or  hire  writ  of  treffofi.  Ibid. 

.  10.  In  the  cafe  of  charter  oi pardon  of  the  King  pleaded  in  bar  ktxUfcbt^^ 
of  execution  it  was  agreed  by  all,  the  Jufticqs,  that  a  nian  fliall  J^JJ^y^ 
have  petition  to  re»have  bij  goods  and  chattels •  Br.  Petition,  pL  3.  ^Wr,  #«/ 

qtcs34H.<S.5i.  T^fJ^ 

Excbtquer.  Ibid.— C^r  if  a  man  be  out/aw*  J^  and  the  efeheator  nccvtrnt*  for  his  goodf  in  the  £ich«* 
qucr,  and  after  the  farty  rnrerUt  the  ouriawy  by  v/rie  rftrror  or  the  likCf  he  (hall  hare  •etition  ii| . 
thofe  cafes  ftc.  and  the  Kingfialt  indvrfe  the  pefiihn  in  Aich  form.  Let  rlgBtbe  ioMtt^  $otfitrHi$f 
ijQodnou.     Br.  Petition,  pi.  3.  cites34  H.  6.  51.  «  *  - 

II,  It  was  found  by  a  certain  inquifition,  thaj  the  Lord  S.  C.  eitef 
Hungerford  was  attainted  by  parliament  anno  i  E.  4.  and  f^  cSfe  rf 
that  L,  and  J*  iverefe'ifed  of  the  mamr  of  S^  of  the  feoffment  of  A.  the  War.^ 
to  the  ufe  of  the  Lord  Hungerford^  the  4th  day  or  March  anno  d«"*  »"*' 
I  E.  4.  and  that  by  thefatute  I  E^  4.  the  (aid  Lord  H.  %oas  at"  ^""g^ 
tainted  of  high  treafon^  and  that  allcafllesy  manors ^  lands,  tenement!,  len*  "*'' 
and  other  hereditaments,  whereof  he  was  Jeifed,  or  others  to  bis  ufe  in 

f^e  or  fee  tail  the  /^th  day  of  March  anno  \  ii.  /^.fball  he  forfeited  &c. 
ujpon  which  commijjisfi  iff^^d  to  enquire  &c.  and  found  as  above, 
and  the  ofHce  was  returned  in  Chancery,  and  the  King  gave  ths 

faid  manor  of  S,  to  D.  T.  and  within  a  month  after  the  putting  in 
of  the  office,  the  feoffees  aforefaid  came  into  Chancery  andpuUin 
their  traverfe  againfi  the  King  \  and  in  the  aR  of  attainder  it  vixas 
ordained,  that  if  any  of  thofe  attainted  were  folefeifed,  or  jointly  feifed 
and  to  another^ s  ufe,  that  this  land  fijiuld  not  he  forfeited  or  feifed 
into  the  hands  of  the  King  ;  and  faid  that  they  were  feifed  to  the 
tife  of  the  Lady  H.  mother  of  the  lord  who  was  attaint ea,  abfque  hoc,' 
that  they  iirere  feifed  to  the  ufe  of  the  Lord  H,  who  was  attainted, 
and  prayed  livery  cum  exitibus,  and  upon  this  the  Lady-  H.  put 
in  furety  for  the  feoffees,  and  took  the  land  to  farm  according 
to  the  liatute  &c.     And  the  queilion  was,  if  the  party  ihall 
have  his  traverfe  as  here,  or  Ihall  be  put  to  his  petition  ?  And 
there  it  was  faid,  that  where  the  King  is  intitled  by  double  matter 
of  record^  as  by  *  attainder  and  inquiffiiotSy  the  party  grieved  fhall  •  W1icrc|| 
not  have  traverfe,  but  petition  to  me  King;  ^«/ where  the  Kine  '^fi^^^^h 
IS  intitled  by  inquifition  or  office  only,  there  the  party  grieved  may  7.  s,  wJbt 
traverfe,  and  ihall  not  be  put  to  his  petition.     Br.  Petition,  »«  *'- 
0r  2 8.  cites  4  E,  4.  2 1 .  Lord  Hungerford'«  Cafe.    ■  •  'fjyjj^  ^^ 

%fed  of 
c^tain  land,  yet  the  party  may  come  into  the  Exchequer  or  Chancfry  where  the  office  is,  aiid/rf 
,     that  there  h  nofucb  attainder,  and  if  this  be  [•Jound  brjhalf  have  bit  land  Xnfitb$ut  ftiiti^n  }  QUod 
nota,  perall  thejuftices,    Br.  Peution,  pi.  23.  cites 4  H.  7,  7,  :  il 

12.  Where  the  King  has  a  valefl  admitted  to  a  eorody  without 
Other  matter,  this  is  fuch  pofTeffion  as  cannot  be  difcharged  with-i 
gut  petition;    Br.  Petition^  pi.  %6.  cites  5  £.  4.  1 18. 
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Hard,  tj,  *    13.  R  was  found  by  office  that  a  mortgagee  of  lands  hdd  u| 

*^?*  ***d  ^^^S^  diedjeifid  of  them,  and  of  lands  held  in  capite,  his  heir 

^|Srto°the  bcing  witliin  age  \  afterwards  the  mortgagpr  paid  the  mofifj  to  the 

judgment  cxccutoTS  of  the  mortgagee  and  entered.     D.  236.  pi.  aj.  &Ii<lu 

to  be  that  (5  2c  *;  EHz.  makes  a  quserc,  if  he  fhould  anfwer  the  profits  to  the 


gee  fliouid  King  till  livery  fued  out  by  the  heir  or  not  ?  But  (ays  it 
recede  the  held,  Pafch.  lo  Eliz.  in  the  Cafe  of  Bovek  v.  Barnes,  that  the 
profits  pre-  mortgagor  after  the  payment  fliall  have  the  land  cot  of  the 
ihouW  he  King's  hands  by  a  monftrans  dc  droit  upon  this  matter  of  re- 
pot to  his    cord  and  fuggeftion  of  payment  without  being  driven  to  bis 

moMlrans       ^j^qq^ 

de  droit  to 

get  hU  lands  out  of  the  King*i  hands. — ^The  King  (hi!l  lofe  the  whole  by  the  re-entry  of  ^ 

gagor.    D.  369.  pi.  51.*^$.  C.  cited  Hard.  13.  Arg. 

s;  C.  and        14.  In  trefpafs  by  B.  a^ainft  a  fiierifTs  bailiflr  for  taking  43 

r  ^^M-'h    ^^^P>  ^"^  ^^^  lambs.     They  juftified  the  takins;  them  levant 

7' W.  3.  *  ^"^  couchant  on  the  land,  whereof  J.  S.  was  feilcd  in  fee,  and 

B.  R.  by     which  was  extended  on  an  outlawry  of  the  faid  J.  S.  by  virtue 

name  of      ^f  3  levari  facias  to  the  (hcriff,  and  of  his  precept  to  them. 

r^**  ^*     Whereupon  there  was  a  demurrer.    Holt  Ch.  J.  in  delivering 

the  opinion-of  the  Court,  held,  that  if  the  plaintiff  had  a  right  t9 

the  land  precedent  to  the  outlawry^  as  for  inftance  a  leafe  for  yearm 

from  J.  S.  yet  if  this  be  not  found  by  inquifition,  or  afterwards 

allowed  in  the  Exchequer,  he  cannot  have  a£lion  of  trefpafs. 

For  if  it  be  not  found,  he  muft  go  into  the  Exchequer  by  wjiy 

of  monftrans  de  droit,  and  plead  it  there«     la  Mod.  175.  lyf , 

Hill.  9  W.  3.  Britton  v.  Cole, 

(Q^  10)    Who  fliall  have  Petition  in  Re/pa  of 

Efiate. 

!•  T^Xception  was  taken  inafmuch  as  T.  F.fiuihj  petition^  and 
.   hdd  nothing  but  in  right  of  A*  his  vnfe^  ct  non  allocatur  \ 
for  the  execution  upon  the  ftatute  is  only  a  chattel,  which  be 
may  alien  at  his  will,  and  they  may  join,  or  he  alone  may  have  the 
fuit;  quod  nota.     Br.  Petition,  pK  17.  cites  37  Aif.  11. 
•  $.  P,  Br.        2.  Tenant  by  Jlaiute  merchant^  who  has  only  a  chattel  real^ 
Petition,       may  have  petition  if  he  be  oufted,  and  {ball  have  reftitution  ^ 
?li?»j^>tef    j^j^j  therefore  Brooke  fays,  it  feenis  to  him  that  the  fame  lav  ii. 
of  a^  termor*    Br,  Petition^  pi,  1*7,  cites  37  Aff- 1 1. 
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#e«(Q;,i)   (Q.  11)  Recovery  againji  the  King\  bow  it  flwK 

be ;  by  Monftrans  de  Droit.  Petition^  Traverie^ 
or  Scire  Facias* 

Br.  Refei.  x,  T>£tition  (hall  be  made  to  the  King  during  the  time  that  tU 
fcr,  P*-  «^-  ^  King  has  the  franktenement  in  him^  and  not  after  he  has  dif- 
^^  '   '    miiTcd  himfelf  of  tlie  franktenement^  per  Shard  \  Brook  fays> 

quxrc 
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t?4/^ 


*l|u»fe  inde,  ^herc  office  is  f<[WKl>  nfl^ii^iotitlcs  the  Eifl{.  -Br. 
retition,  pi.  13.  cites  114  £•  3.  65. 

2.  If  the  fCingfdfis  the  ward  of  J-  $»  Vfhich  does  not  behfig  t9 
him^  hut  U  W^.  N.  yet  the  heir  cannot  enter  at  full  age,  but  ihall 
fiae  to  the  King ;  per  Thorp  J.  and  Cur.  Brooke  makes  a  quaere, 
if  this  fuit  {hall  be  by  petition  or  monilrans  de  droit.  ]^r.  Pe- 
tition^ pi.  40.  cites  26  Aff.  57, 

3.  It  wz$  found  by  diem  claufit  extremum,  that  J.  N,  tenant  [    J47  -'J 
of  the  King  diedfeifed  without  heir  of  land  in  London,  by  nvhtch  S.  C.  cicea 
the  King  granted  it  to  ST.  N.for  his  life,  and  a  writ  to  the  Mayor  J  ^JP*  55- 
to  put  him  in  feifin,  who  returned,  that  the  faid  J.  N.  devifed  it  that  by 

by  tejiament  inrolled  within  the  year  to  B.  his  feme  for  term  of  lifty  »ward  of  all . 
who  is  yet  alive,  and  the  reverfton  to  be  fold  by  her;  the  grantee  of  j}j^  ijjft^* 
the  King  entered^  and  E.  fued  fcire  facias  to  re-bave  the  land*^  and  abated,  be 
becaufe  this  devife  is  not  found  in  the  office,  nor  any  office  is  caufe  no 
found  for  the  ftid  E.  the  dcvifcc,  therefore  xht  fcire facias  docs  ^^^^  ]^"' 
not  lie    But  by  (bme  £.  may  haye  affife.    Quaere.  It  feems,  E.  the  devifee, 
/ball  have  petition  or  monflrans  de  drcit  \  for  £•  cannot  traverfe;  ^pti  they'' 
for  the  office  is  true,  and  the  devife flands  .with  the  officcy  and  both  Jjf  J'^a/** 
are  true.-   Br.  Office  devant,  &c.  pi.  19.  cites  29  AfT.  31.         .  to  the  King 

\y  petition  for  an  office,  which  might  ferve  her.  Out  of  which  the  Reporter  obferres,  ift,  That  at 
comraon  law,  when  the  King  by  office  was  feifed  of  cftate  of  franktenement,  tho'  all  the  points  of 
the  office  were  true,  yet  the  party  grieved  wat  put  to  his  petition  in  nature  of  his  a^ioh  real,  unleft 
bis  title  be  found  by  office.  2dy  That  petition  lies  to  the  King,  tho'  he  had  departed  with  the  frank- 
.tenement.  3d,  That  inafmuch  as  the  title  of  the  King  is  found  by  inqueftof  office  by  oath,  the  tiiU 
of  a  fubjeA  ought  toappear  by  record  of  as  high  a  nature,  vis.  by  like  inqueft  of  office  upon  oath, 
ind  not  by  return  of  the  mayor,  which  tho'  it  be  of  record^  yet  is  sot  of  lb  great  regard  in  law  ae 
•ffice  found  by  oath. 

4.  }.  A.  fued  by  petition  in  parliament,  fuppoflng  that  where 
the  King  feifed  certain  lands  as  efcbeat  for  felony  done  by  W,  which 
the  King  had  given  to  S.  U.  infee^  which  defcended  from  S.  to  R. 
ms  heir  of  S,  and  that  W.  who  was  the  felony  had  nothing  but  in  right 
of  Alice  his  wifcy  mother  of  J.  A.  now  plaintiffs  and  prayed  to 
nave  right,  which  petition  was  indorfed,  and  fent  to  Chancery 
to  do  right,  and  fci.  fa.  was  awarded  againft  R.  who  came^  - 
mnd  becaufe  his  father  had  the  land  of  the  gift  of  the  Kingy  and  that 
he  is  in  by  dejcenty  prayed  that  the  plaintiff  fue  at  common  law  to 

fave  the  warranty  of  the  defendant.  Ludd.  faid,  Wc  cannot  have 
writ  of  entry  againft  you,  fuppofmg  that  you  had  not  entry  un- 
lefs  by  your  anceftor,  to  whom  the  King  leafed,  who  wrong- 
fully difleifed  our  anceftor  thereof;  for  the  Ring  cannot  be  a 
difleifor,  and  fo  the  writ  fails  at  common  law ;  and  becaufe  this 
fuit  was  allowed  in  parliament,  and  alfo  fuch  fuit  was  allowed. 
in  fuch  Cafe  for  M.S.  Shard  ordered  him  to  anfwer,  where- 
upon the  other  prayed  aid  of  the  King,  and  had  it  by  aiTent. 
Br.  Petition,  pi.  16.  cites  33  Aff".  10. 

5.  Where  the  King  feifes  land  or  refumes  it  after  livery  to  a  ?«*  '/  h« 
prior  alien  ice  fir  caujey  which  caufe  //  of  record  in  the  refeiferor  ^^^^  ^ 
refufnptiony  a  man  fliall  have  traverfe  to  the  caufcy  and  fcire  facias  nvitbiut 
egainfl  the  party  'who  has  it*     Br.  Fetition,  pi.  4.  cites  a  H.  4.  Jbnvitig 
10.  per  Cur.  ';;*A  ihff* 

*  the  party 

frasred  fhali  hivtpetithm  t$  the  Zlffg,  ^ni fare  fae\M  oitunft  the  fmrtj  v/h  bo9  the  Und\  and  io 
kwasd«&e.    Ibid. 
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^ii««ficf«  5.  If  It  ht  found  before  the  efcheator  that  J.  N.  JRitrte^^  Of 
^'•^^  which  the  Kngfeifedy  whereas  he  was  never  imdiBed  nmr  aitahO^ 
««««/.  '  ^^9  he  who  id  oufted  by  this  means  (hdl  not  be  compelled  to  foe 
u^ted  of  hj  petition,  wher^  the  King  has  granted  the  land  over,  bat  naff 
i^^h  ^^^^  ***^***  ^^  tepcal  Uie  letters  patent.  Br.  Petition,  pL  8« 

mtnJr0/re»  citcs  8  H.  4.  21-  pCT  Gafcoigne^ 

andifae  King  grants  this  hod  over  to  aaother,  tbere  he  who  right.his  cancot  traverfe^ 
but  is  put  Co  hit  peticioo.    Br.  Fetitiooy  pL  36.  cites  10  U.  6.  15. 


7.  If  the  prefentee  of  the  King  eujfi  the  incumbent  mtbout  ini 
duBionyfpoUation  lies  for  the  incumbent  \  but  if  he  ejeds  i^er  t»> 
duBiofif  the  incumbent  (hall  have  petition  to  the  King,  and /are 

facias  Igainft  the  prefentee  of  the  King ;  per  Gafcoign  and  Hub. 

firooke  fays,  This  is  to  be  underftood  as  it  feems  where  the 

King  is  intitled  to  the  advdwfoii  by  office.    Bt.  Petition,  pi.  44* 

cites  8  H.  4.  21* 

C  548  ]      8.  If  office  be  found  vihich  intittes  the  King  to  fee  fimple  or 

franktenementy  the  party  grieved  (hall  not  have  traverfc  but  pc« 
tition }  per  Babington  J;  quod  nemo  negavit,  quod  nota.  Br. 
Petition,  pi.  32.  cites  8  H.  5.  &  Fitzh.  Traverfc  47. 

9.  It  was  found  by  office  before  the  efcheator  who  fat  by  vir* 
tue  of  his  office,  that  J.  N,  gave  in  tail  to  P.  rendring  rent,  and 
for  default  of  payment  a  re-entry^  and  that  the  donor  entered  fir 
non-^ajmenty  and  was  feifed  till  by  the  iffue  of  P.  after  the  deaU)  J 
P.  dijfeifedj  and  the  iffue  had  ijfue  *N.  and  diedfeijed,  and  efter  N. 
was  attainted  by  aH  of  parliament  y  and  to  forfeit  bis  land  in  p^^ 

fon  and  in  ufa  and  that  after  N.  diedy  and  that  the  donor  made 
continual  claim  at  the  time  of  the  death  of  N.  which  office  was  rs- 
tumcd  in  the  Chancery ;  and  upon  this  /.  N^  the  dsffeifee  came 
and  pleaded  the  matter  abovCy  and  that  in  a  provifo  in  tbeflatmte  of 
attainder  offavitig  to  all  lieges  not  attainted  their  right  poffeff  on  and 
lawful  entry  in  all  the  land  of  the  faid  N.  who  was  attainted, 
andjhe%ued  the  feifin  and  difje'ifmy  and  the  continual  claim  and  the 
dying  feifedy  and  the  feifin  in  the  hands  of  the  King  by  office 
virtuce  oihcii,  and  prayed  to  remove  the  hands  of  the  Aing*  And 
•  Br.  Peti-  by  fomc  he  fhali  be  put  to  his  petition  of  right;  but  the  *  bcft 
StcsS  C^  opinion  was  contra,  and  that  he  Ihall  be  reflored  byplea^  beeauft 
his  title  is  found  in  the  cffice^  and  by  reafon  of  the  laving  of  the 
a£l.  And  it  was  fiiid,  that  the  office  ihall  be  received  in  the 
Chancery,  tho'  it  be  found  againil  the  King,  as  it  is  here,  viz. 
the  feiGn  and  the  diiibifm,  and  the  continual  claim ;  for  the 
jury  ought  to  find  the  truth,  and  therefore  it  (hall  be  returned. 
As,  where  it  is  found  that  A.  killed  B.  fe  dcfendendo,  yet  this 
ihall  be  return'd,  and  the  Kirig  (hall  make  to  him  his  grace;  and 
fee  4  £.  4.  21.  Diverfity.  And  fo  the  beft  opinion  here  was 
that  he  may  enter,  or  have  ouiler  le  main  at  leall;  and  wbeic 
the  King  enters  by  title  or  without  title,  which  is  without  office 
as  it  feeuis,  yet  a  man  cannot  enter  upon  him.  Br.  Office  Do* 
vant,  &c.  ijI   37.  cites  3  E.  4.  24. 

10.  Ii*  t::c  Exchequer  Chamber  Brian  rehearfed  how  at  one* 
ther  time  it  i'^nsfund  by  office  that  the  Duke  of  E.  died  feifed  tfthe 

manor 
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inanor  of  E.  C.  nvhlch  defcended  to  the  Kingy  and  be  entered,  ana 

after  A*  fued  to  the  King  by  petition^  inafmuch  as  he  was  feifed  of  ibe 

manor  till  b^  the  f aid  Duke  di/feifedy  and  procefs  continued  till  he  had 

re/litutiony  which  A.  iufeoffed  B.  ahd  C  who  gave  to  E.  in  taU^ 

and  now  by  another "  t^ce   it  is  found,   that  the  /aid  Duke  died 

feifed  of  40  acres  of  land  in  E.  C.  and  D.  by  which  the  King 

fei/ed  it  and  granted  to  J.  S,  and  thereupon  *carne  E.  the  tenant 

in  tail,  and  rehearfed  all  the  matter,  and  /aid  that  the  40  acres  are 

parcel  of  the  manor,  of  which  the  refitution  was  made,  and  prayed 

rejlitution,  and  had  fcire  facias  againjl  the  ^patentee,  who  came  and 

prayed  writ  of  fear ch.     And  per  Spilraan,  In  this  cafe,  where  a 

,    man  traverfes  an  office,  he  may  fue  by  petition,  and  if  he  fue$ 

by  petition,  the  nature  is  to  bavefearch,  but  in  its  nature  of  «©«- 

Jlrans  de  droit,  as  \\sx^,  fearch  fhall  not  be  granted  \  ai^d  fo  fee  he»c 

that  the  firft  matter  was  a  petition,  but  this  fecond  matter  is  a 

monRrans  de  droit,  and  fo  admitted  without  contradi£lioiu 

Br.  Petirion,  pi.  15.  cites  pE.  4.  51. 

1 1.  Petition  Was  made  to  the  King  reciting  that  the  King  bdd 
fwt  title  but  by  forfeiture  of  f.  S.  &c.  and  hzd  fcire  facias  again/}  the 
patentee  as  well  if  it  had  been  upon  a  traverfe.  Br.  Petition^ 
pi.  31.  cites  16  £•  4.  6. 

12.  There  is  a  diverfity  between  monilrans  de  droit,  petition,  fnan««fi» 
Sind  traverfe  5  for  monflrans  de  droit  is  when  the'  King  is  intitled  |^  ^^^. 
by  matter  infaEl  which  is  true,  and  yet  the  party  has  right,  as  where  xxin  a  »»n- 
the  King's  tenant  is  diffeifed,  and  the  difleifor  dies  ^ifed,  ai^l  Aram  ae 
office  is  found  &c.  irt  this  cafe  he  may  confefs  the  matter,  and  j^^^****^ 

'  fliew  the  difleifin,  and  pray  that  he  may  be  rcftorcd,  and  this  is  jo  the  Kin^ 
good  monflrans  de  droit.     Br.  Petitiem,  pL  2©.  cites  3  H.  7,  j.  fyf^aauer  tf 

A  vacancy  of  a  bifhoprlck  kc.  ;  and  ke  need  not  refortto  a  petition,  becaufe  his  title  n  a&  high  4S  £hac 

6fthe  King.     Skin.  613,  61.}..  Mich.  7  W.  ^  B.  R.  in  the  Banker's  Cafe. i3«/ if  thelCu)g% 

•  title  be  by  matter  ofrtcorj^  there,  at  common  /aw^  the  party  was  put  to  his  petition  of  p  - -^  -1 
right;  but  where  thr  King  comes  by  lands  by  adtof  law,  this  is  in  the  manner  as  be-  ^  549  J 
fore  inendoQe4.     Skin.  614.  in  the  Banker's  Cafe. 

< 

13.  Pelt  lion  is,  when  the  King  is  iniifled  by  matter  of  record,  as  ''r.  l»rcr«- 

where  it  is  found  that  one  is  attainted  of  treafon,  and  is  feifed  of  ^*^''^?.*^ 

certain  land,  in  this  cafe  the  difTcifee  fliall  have  petition,  and  s.  c. 

ftcw  his  title  and  the  title  of  the  King,  and  the  King  may  tra-  Fo'"  where 

verfe  his  title  if  he  will.     And  if  feoffment  upon  condition  be  ||^f^^^|  * 

made  of  the  part  of  the  feoffee,  and  he  breaks  it,  and  after  is  double  mat. 

attainted  of  treafon,  the  feoffor  fhall  have  his  petition  Ihewing  «««•  of  re- 

the  matter.   And  it  feems  that  this  is  where  the  King  is  intitled  ^^^^^ 

by  double  matter  of  record,  as  the  attainder  and  ofTice  found,  of  vcrfe.  Br. 

which'  land  he  was  feifed  at  the  time  of  the  attainder.  Br.  Ibid.  ^Hicc  Le- 
vant, &c, 

p!.  J7.  cife»3  B.  4.  i4...>^Br.  Petition,  pi.  2-.  cites  S.  C. S.  P.  For  ihc  King  is  notonly  in* 

titled  by  the  office,  but  by  the  atuinderalfo;  quod  nata.  Br.  Petition,  pi.  28.  cites  4  £.  4.  25.  ■  ... 
S.  P.  Ibid.  pi. 35. cites  33  H.  %,^-^o  if  the  King  grants  it  over  after  the  double  matter  oi  rtcQti 
found.     Ibid. 

If  «  man  be  mttmint  ^ftremfott^  mndhtf'^nd  to  be  fetfed  of  the  land  of  another  ^  the  perfon  is  put 
«ut  of  poiTefTion,  and  before  the  ftatute  which  gave  a  traverfe  he  had  no  remedy,  but  a  petition  of 
right ;  for  an  office  is  found  upon  oath,  and  is  a  judicial  proceeding,  where  the  party  who  has  a  title 
'  Ikas  a  fufficient  notice  to  come  aad  make  it  appear;  but  now  du-erfe  (^atutes  have  ^vittixtraverft^ 
SkiQ.  614.  Mich.  7  W.3.  B.  R.  in  the  Banixr'f  Care^--See  (Q^  I)  pi.  x-  f.  6,  Aad  in  notis,  and 
(I*  A.  pel  (o(  •  t  • 

14.  And 


tf^  )&tttogat&e  of  t^e  %%• 

''^  T.4*  Axti  itaverfe  is  vuhere  thi  tjtk  tfiht  King  isfalft  |  uJL  p<^ 

RuITey,  the  party  cannot  traverfd  but  where  Inrery  floJU  be 
made ;  for  if  ic  be  found  that  A.  held  land  for  term  of  life, 
ind  died,  the  reverfion  to  the  King,  there,  if  this  be  faUe,  yet 
the  party  Ihall  not  ]iaye  traverfe>  ^aufe  livery  .does  not  lie  8i 
thi9  cafe.    Ibid. 

15.  Of^ct  YTVA  found  that  y.O^  was  aUainied  of  tnapm  if  ftr» 
Bsnunt  in  ibe  tinu  of  R.  3.  and  thai  he  fvrfnted  to  the  King  his 
land,  and  all  that  be  ctudd  forfeit^  and  that  he  was  ftifed  of  1000 
acres  of  land  in  Dale  in  fee,  and  the  King  feifed.  And  ^.  0. 
came  ^xa^faid  that  at  the  fame  parliament  ii  was  enabled  that  hi 
fiould  be  re/iored  to  all  that  which  J.  O.  his  ancejlor  forfeited^  aid 
ibe  attainder  againjl  J»  O.  annulled  i  and  faid  that  J.  O.  was  feifed 
of  thofe  lands  at  the  time  of  the  zttzindcVf  and  prayed  refiituticn ; 
and  by  all  the  Jufiices,  where  the  King  is  intitled  by  mat-' 
ter,  he  ihall  be  put  to  his  petition,  and  fliall  not  have  traverfe;- 
and  this  feems  to  be  double  matter  of  record  as  here,  that  is  to  bj, 
the  attainder  by  parliament  and  forfeiture  of  his  land,  andtbeofflcr 

Jindingtbat  he  wasfeifed  of  this  land  at  the  time  of  tit  aifaittder,  he 
fliall  not  have  monftrans  de  droit,  where  the  Kin^  is  intitled  bf 
matter  of  record  as  above ;  but  in  this  cafe  he  confers  and  avoids 
'the  title  (f  the  King  by  as  high  matter  of  record  as  the  King  is  in* 
titled  byj  and  therefore  he  is  not  put  to  his  petition ;  for  bii  pe« 
tition  is  by  the  zfk  of  parliament ;  by  all  the  Juftices  without 
queftion,  and  he  fnall  have  it  by  way  of  plea,  and  (hall  have 
the  land ;  quod  nota.    Br.  Petition,  pi.  23.  cites  4  H.  7.  7* 

16.  If  two  jointenants  are,  and  it  is  found  by  office  that  the  one 
n»asjiifed  in  fee ,  and  the  land  defcended  to  W*  his  fin  j  as  hehr  &€• 
the  other  has  remedy  by  monftrans  de  droit,  which  (hall  be  in 
this  manner,  viz.  hejhallconu into  ihe  Chancery y  andfball  fbew e!l 
his  matter  y  and  pray  allowance  of  it,  and  ihall  have  it ;  quod  nota* 
Br.  Petition,  pi.  25.  cites  9  H.  7.  24. 

^^ff'i^  1 7.  Ejlate  vejied  in  the  King  ihall  be  defeated  by  force  of  a  con^ 
Jb  London  ^'^'^^  ^J  ^^  ^^  ^^^  Without  officc  or  monftrans  de  droit.  C3tcd 
^Tifabie  bf  2  Rep.  53.  Pafch.  29  £liz.  in  Scacc.  in  Sir  Hugh  Cholmlej's 
coftom,  and  Cafe,     ^s  PI.  C  489,  Lord  Lovel's  Cafe. 

held  of  the  ^   ^ 

King  in  tatU  and  if  the  i«met  dies  xvithoui  iffue^  that  the  landjhwld  hefildhy  his  ezecaton*  vA 
died,  the  dtvlfee  died  wthomt  iffue^  now  the  Imnd  Jx  ef cheated  to  the  Kingy  yet  the  hargaim  amdjklt 
^the  exeiutcrtjhail  deveft  the  ejiate  of  the  Kirg  fbrnecefllity,  and  this  without  petition  or  monftraii* 
oe  droit;  and  alfo  their  vendeeisin  by  thedeviforpanmount  theefcheat.  Cited  a  Rep.  55.  Paicb. 
r  r  rn  1  *^  '"•*"•  *°  ^■"'  ^^  ^*'  ^^^  Cholmley'a  Cafe,  as  49  E.  3.  Ifabel  Goodcb6>p*t 
L  55^  J  Cafe— And  Ibid.  ^3.  it  is  laid,  Arg.  That  in  as  much  as  the  executors  in  this  cafe 
luving  only  >  power,  ihey  had  no  other  means  but  only  to  fell ;  for  they  could  not  have  petitiooy 
monftrans  de  droit,  or  oiher  remedy.— j^vr  it  was  faid  that(^  laad  upon  condition  comes  to  ^ 
King,  and  the  condition  is  broken,  and  the  Xing  malei  a  ie^fe  for  life^  he  who  has  the  coodiboa 
cann*C  enter,  but  ought  to  have  petition  or  moo^rans  de  droit  &c.  and  this  appears  in  the  book  of 
o  H.  4<  4-  a-  b-  a  nao  bound  in  a  ftatute  conveyed  land  to  the  Ring  who  leafed  for  lifir,  the  ceoeicc 
feall  oot  extend  upon  the  podeffi^n  of  the  tenant  for  life.  %  Rf  p.  53.  b.  in  Sir  Hugh  Cbolralcy'i 
Caft. 

18.  When  an  efaie  Ihall  be  devefedout  tfa  eomsnanperfony  and 
tcfted  in  another  without  aflion,  entry  or  claim,  this  Jball  be  dh* 
ve/led  out  of  tie  King  without  petition  or  menjirans  de  droit  &c# 

But  when  in  the  caie  of  a  c^monperfon^  the  eftate  ihall  not 
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W  derefted  out  of  him  without  adion,  entry,  or  claim,  there  it 
Ihall  not  be  devefted  out  of  the  King  without  petition  or  mon- 
ftrans  de  droit  &c.  2  Rep.  53.  in  Sir  Hugh  Chomley's  Cafe* 
•—cites  Ph  C.  489.  Lord  Lovers  Cafe. 

19.  It  was  found  by  mandamus  that  A.  was  feifed  on  the  5.  C.  AnJ. 
day  cf  his  death  of  certain  mefuages  &c,  in  London,  and  died  }^^^^  ^^^'^ 
nvithout  heir^  and  that  they  were  held  of  the  ^teen  injoca^e.     The  agreed  by 
warden  and  commonalty  of  fadlers  in  the  Chancery  (hewed  »*i  '^«  J«f- 
thcir  right,  that  long  time  before  A.  any  thing  had  therein,  one  jj^".  "n7* 
y,  S.  was  feifed  of  them  in  his  demefne  as  of  fee,  and  fo  feifed  by  will  this  upon 
devifed  them  to  thefaid  wardens  ts'c,  in  fee,  and  were  feifed  till  by  conference 
thsfaid  A.  diffeifcd,  who  fo  feifed  died  without  heir,  and  fhewed  the  ^',^"^^"^1'* 
cufiom  of  London  for  a  freeman  to  devife  in  mortmain,  and  that  remedy 

J.  S.  was  a  citizen  and  freeman  at  the  time  of  his  death.  Upon  >n|s*»^  ^«  '^ 
a  demurrer,  the  queftion  was,  if  monftrans  de  droit  lay  in  this  m^ftJaus ' 
cafe,  or  chat  they  were  put  to  their  petition  ?  It  was  refolved  de  droit, 
that  in  all  cafes  at  comtnon  law,  when  the  King  ^'2.% feifed  of  zny  becayfe  the 
cftate  of  inheritance  or  franktenement  by  any  matter  of  record,  or  ^^  unUer« 
by  matter  infaB  ^ni  found  by  office  of  record,  he,  who  right  had,  itood  by  th« 
could  not  have  any  traverfe  upon  which  he  was  to  have  an  ^^^^  ^^ 

V  1-  ••  r't^^t  the  uatuttt 

amoveas  manum,  but  was  put  to  his  petition  of  right  to  be  re-  ©f  36  e.  3. 
ftored  to  his  franktenement  and  inheritance.  But  when  the  title  which  gives 
of  the  King  was  by  matter  infoB,  as  by  reafon  of  purchafe  by  **»«  iraverf^ 
an  alien^bom,  or  by  the  King's  villein,  or  alienation  in  mort-  ft",ns'"5e' 
main,  or  deadi  of  his  tenant  without  heir  &c.  if,  *  in  the  fame  droit. 
office  found  for  the  Ki/ig,  the  title  and  interefl  of  the  party  was  found  *  f^^  *^/'^ 
Jikewife,  there  the  party  grieved  at  common  law  might  have  his  {[^  ^rt* 
monilrans  de  droit,  becaufe  his  title  appears  by  the  fame  re-  main,  or  to 
cord  by  which  the  King  is  intitled.     4  Rep.  54.  b.  55.  a.  Trin.  »iicii  bom, 
JO  Eliz.  in  Cane.    The  Warden  and  Commonalty  of  Saddlers  King's^il- 
m  London.  ieiii»  or  diet 

•  %uhbottt 

kciff  the  Und  being  htldcf  the  K'i«i%  and  the  jvhole  fpecial  natter  is  found  by  office,  vix.<the  dif- 
feitia  and  the  alienation,  or  dying  without  heir,  the  party  grieved  ihould  have  monilrans  de  droit  ai 
the  common  law.  4  Rep.  55.  a.  and  fays  that  fo  are  the  books  to  be 'intended  in  9  £.  4.  5.  and 
13  K.  4.  8.  a.  41.  21. 

And  it  was  further  refolved,  that  when  the  Kixg^s  tenant  feifed  of  Und  in  fee  diet,  v/ilhont  beir^ 
the  fee  and  franktenement  is  immediately  upon  his  death,  and  before  oHice  tound,  caft  upon  the 
King,  and  has  not  a  franktenement  in  law  only,  as  a  common  perfon  in  like  cafe  has.  fiut  when  a 
Jiranger  iifffed^  and  infcjfrffion  at  the  time  of  the  ef cheat y  fo  that  pdH'eiiio  elt  plena  &  non  vacua, 
there  the  King  (hall  not  be  adjudged  in  pofleiTiou  till  this  feilm  and  podeiiion  be  removed.  4  Rep.  tfi, 
•«  in  the  Warden  &c.  of  Sadler's  Cafe. 

■ 

20.  When  the  whole  truth  of  the  cafe  appears  in  the  office  there  St  if  /^nd 
m>as  ntonflrans  de  droit  at  common  law*     4  Kep.  55.  a.  in  Cafe  of  ^f'toTi^f^ 
Warden  &&  of  Sadlers.  King  uuon 

lunditlun,  if 

the  p^rfvrtiuinee  it  of  record ;  as  if  the  condition  be  to  levy  a  fine  of  other  land  to  the  King,  or  to 

snake  recognizance  to  the  King  in  any  Court  of  Record,  or  other  like  conditions  which  are  to  be 

|>erform'd  of  record,  the  performer  may  have  hit  monftrans  at  common  law ;  for  his  tide  appears  of 

record,  and  there  is  no  record  which  abi'oluteiy  intitlei  the  King  ;  hut  //'the  performance  be  not  of 

record^  hut  it  ht  found  hy  oJSce,  fje  (hail  have  monttrans  de  droit  by  the  common  uw.     But  if  the 

^Jicefindt  title  for  the  X/ng  ontj^  aid  omits  the  right  or  tit/e  of  thefartjy  tho^  ail  toe  tuorde  of  tite 

f^e  he  true,  yet  by  the  conunoA  ItW  be  COUld  not  have  liiO{i(&ani  ac  uroit^  but  was  puc  to  hik  pe. 

Iition.  4  Rep.  55.  a.  b» 

■   Vol.  XVL  3^  x  ai.  Kin^- 
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21.  King  Char.  2.  being  indebted  to  dWcrfc  perfons  in  AS 
fum  of  416,000 1.  8s.  2d.  for  the  payment  of  the  intercfttrf 
funi,  grants  for  him  his  heirs  and  fucceflbrs  25,000 1.  per  : 
to  be  paid  out  of  his  revenue  of  the  hereditary  excifc  to  Sir  R- 
V.  in  trujt  for  fuch  creditors  of  Sir  R.  F.  toho  ^vould  deliver  their 

fecurities  and  take  ajfignments  for  their  debts  ;  and  dircds  the  Office 
of  the  Exchequer  to  Jlrike  tallies^  and  upon  receipt  of  the  revenue  rf 
the  excife  to  pa^  them  immediately  izfc»  Provifo  on  payment  rftoe 
principal  fum  to  be  void.  W.  one  of  the  creditors  of  Sir  R.  V. 
took  an  affignment  of  part  and -delivered  his  fecurity,  and  this 
afiignment  was  enrolled  5  and  he  brought  the  letters  patents  and 
affignments  into  the  Court  of  Exchequer,  and  prayed  them  to 
be  allowed,  and  that  he  might  be  paid  his  arrears  and  grcwing 
intereft  for  the  future.  The  attorney-general  demurred.  And, 
per  Holt  Ch.  J.  W.  had  taken  a  proper  remedy;  and  he  fzid^ 
firft,  that  monflrans  de  droit,  and  petition  of  right,  were  the 
remedies  in  fuch  cafe  at  the  common  law ;  and  that  monftrans 
dc  droit  is  enlarged  by  feveral  ftatutes,  and  except  in  a  few 
cafes  a  traverfe  lies,  4  Rep.  54.  2  Inft.  688.  Stamf.  Prero- 
gat.  74.  But  this  cafe  is  not  within  any  of  the  ftatutes,  but  is 
at  common  law  \  and  the  party  in  this  cafe  is  not  put  to  his 

^  petition  of  right,  but  monftrans  de  droit  is  his  proper  way;  a 
petition  of  right  is  not  ncccffary,  tho'  the  party  may  admit  him- 
felf  out  of  poHenion,  as  in  the  cafe  of  a  tenant  in  tail  of  a  rent, 
who  may  have  a  formedon,  and  then  a  warranty  would  bar 
him,  but  this  is  not  neceffary ;  fo  here  if  the  party  will  admit 
himfelf  out  of  poffcflion,  he  might  have  a  petition  of  right.  2d, 
A  petition  of  right  is  not  neceffary,  becaufe  a  petition  of  right  is 
grounded  upon  a  matter  of  faB  fuggefled^  upon  which  a  commiiBon 
ilTucs  to  enquire  of  the  truth  of  this  fuggeftion,  except  the  attor- 
ney general  confefTes  the  truth  of  the  matter  fuggefted,  as  in  a 
petition  of  dower,  3  Lift.   215.  Moor.  639.  Co.  Ent.   462. 

SHen.  4.  4.  But  here  no  matter  of  fa£l  is  to  be  inquired  of^ 
ut  his  title  is  by  letters  patent,  which  are  matters  of  record  5  it 
is  true  that  W.  claims  under  Sir  R.  V.  but  he  claims  by  deed 
enrolled,  dire£led  by  the  patent ;  neitlier  does  the  patentee  go 
to  deftroy  the  title  of  the  King  •,  but  this  is  an  affirmance  of  tibe 
King's  title,  and  in  all  cafes  of  a  petition  to  the  King,  this  is 
to  controvert  the  title  of  the  King ;  the  cafe  might  have  been  fo^ 
that  a  petition  might  have  been  neceflary  ^  as  if  Sir  R.  V.  had 
been  attainted  before  the  aiTignment  inrollcd,  and  after  the 
grant  made,  and  a  feifure  had  been  made  into  the  King's  hand, 
the  party  ought  to  go  by  way  of  petition ;  for  in  no  cafe  is  the 
party  put  to  his  petition  but  when  he  controverts  the  title  of 
the  King,  but  here  the  annuity  is  not  put  to  a  right ;  nothisg  is 
done  to  turn  the  fubje£l's  title  to  a  right,  and  therefore  there  ii 
no  reafon  to  have  a  petition ;  alfo  as  a  petition  is  not  neccflary, 
fo  the  remedy  here  purfued  is  proper,  viz.  a  monftrans  dc  droits 
which  is  a  remedy  at  common  law ;  cites  Kell.  178.  and  4  Rep. 
j[5.  and  if  it  be  demanded  when  is  fuch  remedy  to  be  pnrfuedf 
It  may  be  anfwered,  when  the  title  appears  upon  recoidias 
fuppofe  an  inquifition  found  a  titk  for  the  Kin£  y  as  alfo  one  fot 
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fte  party,  as  in  the  cafe  of  an  alienation  in  mortmain  fey  a  dif- 
feifor ;  Saddler's  Cafe.  4  Rep.  And  that  a  mondrans  de 
droit  lies  in  the  Excbequery  appears  in  Sheffield's  Cafe,  and  is  ad- 
mitted in  the  Com.  186.  Coke's  Entr.  205.  (tho'  26  E.  3.  does 
not  mention  the  Exchequer,)  for  it  lies  in  fome  cafes  there  by 
the  common  law ;  and  at  this  day  a  monftrans  de  droit  lies  only  in 
Chancery  and  the  Exchequer y  except  in  a  fpecial  cafe.  Skin.  60  ij, 
608,  609,  Mich.  7  W.  3.  B;  R.  The  Banker's  Cafe, 

(0^12)  Scire  Facias  for  the  King\  Neceflary^  /)«  C  55^  1 

what  Cafes. 

I.  T  N  all  cafes  nvhere  a  common  perfon  is  put  to  his  aBion^  there^ 
upon  office  found,  the  King  is  put  to  his  fcirc  facias,  as  in 
cafe  of  nvajly  ceffavit  Lc,  But  when  a  common  perfon  nviy 
enter  without  feifure,  there  office  without  fcire  facias  ftiall  fuffice 
for  the  King.  9  Rep.  96.  b.  Pafch.  9  Jac.  in  Cane,  in  Sir  ,.  a, 
George  Reyneli's  Cafe.  — cites  •  12  H.  7*  ai.  b.  14  H*  7.  a.  *J^^;^ 
15  H.  7.  6.  b.  Stanf.  54.  Had  pj 

(Q^i  3)  Proceeding's  and  Pleadings  in  Petition  and 

Monftrans  de  Droit. 

I.  TF  the  King  grants  land  to  another,  there  he,  who  makei 
^  petition,  or  monftrans  de  droit,  or  traverfcs  the  oifice,^ 
Ihall  have  fcire  facias  againjl  the  patentee^  and  both  the  King  an! 
the  Party  pall  he  parties^  and  therefore  'the  patentee  fhall  not 
have  aid  of  the  King  j  for  he  fhall  be  made  party.  Br*  Petition^ 
pi.  37.  cites  9H.  44  51. 

2.  The  Juflices  of  B.  R.  may  proceed  to  the  examination  of  the  Aroote  ftyi 
matter  by  dicmfelve*?,  if  the  petition  contains  thai  the  King  commands  f^g^'^Jo  Jg 
them  to  examine  it,  and  this  without  original  $ut  of  Chancery;  hut  if  a  petition  of 
the  petition  concludes  that  they  fhall  do  right  j  there  they  cannot  'jg^t »"  L** 
proceed  .without  original  out  of  Chancery  ;  note  the  diverfity.  -forJa^co^ 
Br.  Petition,'pl.  34.  cites  10  II.  4.  and  Fitzh.  Traverfe  51*  menccsthus^ 

▼ix.  Suppli'' 

€avit  humUime  t/fftr^  ce'fitudini  regtte  &c.  and  fo  to  fhow  his  matter  as  Iiis  cafe  is,  which  is  ufcd  to 

he  indwfedby  the  King  ro  tie  Chartcei  or^  that  be  do  ri^bt^  and  fhen  the  other  party (haU  anfwcr 

•-  in  Chaiiccry ;  and  when  ihcy  are  at  ijfus  up<.n  a  demurrer^  it/ii  ufcd  to  he/efit  out  ofChaMery  /«/• 

M,  R.  thereto  be  tried  and  adjudged^    Ibid. 

3.  The  abbot  of  L.  fued  petition  of  right  to  the  King,  that 
where  jR.  M.  before  time  of  memory  founded  the  abbey  of  Z».  and 
conveyed  the  foundation  by  dcfcent  to  5.  M*  ivho  was  attainted  in 
the  time  of  it.  3.  for  levying  war  againft  the  King,  by  which  the 
King  feifed  the  advowfon  and  patronage  aforefaid,  and  conveyed  it  to 

.  King  E,  3,  and  that  he  writ  to  the  abbot  to  have  corody  for 
tV.  and  that  this  ftiall  not  be  prejudice  to  the  abbot  afterwards  to 
kave  other  corody,  and  conveyed  to  King  R.  a*  aad  that  at  his 

2^  X  a  defire 
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defire  A.  was  admitted  to  the  corody  there,  and  coiiTejed  H 
King  £•  4.  and  traverfed  ahfque  hoc  that  the  King  vmu  palrm  fit 
jure  corona f  or  that  it  was  rf  the  foundation  of  the  King^  or  bijfr^ 
gemtorsy  Kings  of  England  i  and  ahfque  hoc  thai  the  King  had  ever 
other  poffiffion  of  the  corofhy  unlefs  in  forma  pradiBa^  and  frajs  the 
King  to^  do  him  right  ^  by  which  it  was  indorfed  and  ient  into 
the  Chancery,  and  commiflion  was  awarded  to  inquire  of  thofc 
matters,  which  was  returned  accordingly,  and  the  King's  attor- 
ney demurred  in  law  for  four  caufes ;   ift,  Becar/fe  it  is  aUeigei 
that  the  King  was  not  founder ^  which  is  one  matter.  2dly,  Hejhetu 
emother  matter  in  which  King  £»  3.  dif charged  the  corodj  by  his 
letters  patents^  and  after  King  R.  2.  obtained pojfeffion,  3dly,  ?!«/ 
JS.  M*  founded  the  abbey  before  time  of  memory y  'which  cannot  k 
irfd»  4th  ly,  Becaufe  it  does  not  appear  in  the  petition  that  the  Kingy 
who  now  ify  has  any  valeB  thcrcy  and  therefore  they  art  mt  grieved. 
And  yet  the  petition  was  held  good,  becaufe  thefirfi  matter  if 
^Ki^g  £'  3*  v;/7/  only  a  recitaiy  which  was  sdmittedf:  and  it  if 
^ood  notwithftanding  the  allegation  of  foundation  bj  R.  M. 
£   553   ]  oeforc  time  of  memory,  for  it  is  conveyed  after  to  S.  J/,  andff 
fufficient  matter  within  time  of  memory  to  he  trfd\  and  by  feme 
the  platntiiF  fhall  not  have  petition  till  he  be  grieved  by  admit- 
ting the  valcft  to  the  corody,  which  is  not  fo  \  for  the  King,  fcy 
intitling  by  office  of  foundation,  is  in  pofibition  of  it  till  it  be 
difcharged  by  petition,  and  the  condulion  of  the  petition  ought 
to  be  to  pray  that  the  King  difcharge  him  of  the  corody  and  to 
do  him  right ;  and  after  by  the  Ju dices  the  petition  is  good, 
jiotwithflanding  that  it  does  not  prove  that  the  King  has  vekB 
iidtnitted  to  the  corody ;  but  otherwife  it  is  in  petition  of  hni\ 
for  there,  if  the  tertenant  of  the  grant  of  the  King  be  not 
named  in  the  petition,  he  ihall  not  have  fcire  facias  agaioft 
him  after  to  remove  him.  Br.  Petition,  pi.  26.  cites  5  E.  4. 118. 
But  if  pe-         ^,  Every  petition  ought  to  make  •  mention  of  all  the  titles  cfihe 
Aiflt^  ^l'     Kingy  and  if  any  be  omitted,  the  petition  ihall  abate ;  and  wboe 
laiftji  the    ijfue  upou  petition  is  tahen  between  the  King  and  the  party y  and 
flTaT'b^*     />^/  againft  the  Kingy  Yi^Jball  be  concluded  of  all  titles  in  the  petitiM 
ban-*  J  of  all  '^fjf^dy  but  not  of  Other  titles  which  are  not  expreficd  \  lor  the     j 
titiet  itforei  judgment  is.  Salvo  jure  Regis  &c.  Br.  Petition,  pi.  15.  cites     I 
^vx^tpeti^  9  E.  4.  51.  Per  Sottel. 

Iicn  /•    the    ^         ^    •* 

Xing  is  the  tt/rft  of  right  cf  the  fartj;  and  for  efche wing  delays  (he  ftatute  hasorJaincJ,  tiutl^ 

party  m.«y  traverfe  the  ofilcc.     Ibid. 

Jn  petition  all  conveyancti  andaffi  tuhieh  give  ftjprffivn  fo  the  ICimg  omght  /•  herMpnfi^J:  m1 
the  King  in  this  ought  to  be  informed  of  all  the  titles,  and  this  certainly,  and  not  geiieraliy ;  «<  I* 
fay  t}ui  divers  p«rfoos  were  feifed  &c.  or  the  like,  and  otherwife  the  Deiition  is  aoi  good.  Br.  Pe- 
tiiioo,  pi.  21.  cites  3  H.  7.—*  S.  P.  i^Jirf  after  judgment,  to  find  fuchafault,  ht  ■luftkavealci'* 
iacias.  Cited  Codb.  304.  in  Cafe  of  Lord  ShfffieU  v.  Katciiff^  as  16  E.  4.  y. 


5.  Petition  was  fucd  and  was  indorfed  to  the  Giancery,  and 

had  commiflion,  by  which  it  ye^A  found  for  the  l^ing  and  not  for 

the  plaintiff;  and  Brian  and  Fairfax  held  that  he  (hall  hare  mvf 

commijftony  and  that  his  plea  is  determined  becaufe  it  is  fovod 

againfl  him ;  and  Townfend  thought  that  he  might  have  ^nno 

pitithfi  or  fue  a  new  comouiSon ,  for  xhs  petition  is  to  nopurfaf^ 

*till 


I 
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'  ^till  he  has  commjfton  which Jerves  fir  him^  and  then  he  fliall  come  *  Br.  Pw- 
into  Ch^inccry  and  maintaia  the  petition  and  traverfc  the  title^J^^^g*^ 
cjf  the  Kingi  and  there  the  •  King  may  cbufi  if  hi  will  tTfaintain  accordingly. 
ih  title  or  traverfe  the  title  of  the  plaintiffs  ana  if  the  plaintiff  be  - — S.  P. 
fionfuited  after  iffue  joined  this  is  peremptory ;  and  after  the  Court  ,  common 
held  the  new  petition  good,  and  that  he  (hall  have  new  com^p  perfoa.ibi(L 
miffion  thereupon.    Br.  Petition,  pi.  aa.  cites  3  H.  7. 13.  P^J*'-  ««« 

6.  You  cannot  have  a  writ  of  error  to  be  brought  in  parUa^ 
mentf  but  of  neceflity  you  ought  to  have  the  King's  hand  and 
his  licence  for  it,  otherwife  you  can  have  no  writ  of  error  there. 
Per  Coke  Ch;  J.  2  Bulf.  162.  Pafch.  12  Jac.  B.  R.  Heydon  v» 
Godfalve. 

7.  A  ivrit  of  error  may  be  againft  the  King  without  petition^ 
tho'  anciently  that  was  uled  and  was  a  decency ;  but  fince  1640^ 
writs  of  error  have  been  made  out  ex  ofRcio.  i  Salk.  264. 
I  Will.  3.  Per  Holt  Ch.  J.  Anon. 

8.  A  monftrans  dc  droit  lies  in  the  Exchequer^  as  appears  in  *  ^  "•■• 
Sheffield's  Case;  and  is  admitted  in  the  Com.  186.  Coke's  ^roit*  wJt 
£ntr.  205.  (tho'  26  £.  3.  does  not  mention  the  Exchequer;)  hougbt  im 
for  it  lies  in  fome  cafes  there  by  the  common  law ;  and  at  this  ^  /^'  ^«- 
day  a  monftrans  de  droit  lies  only  in  the  Chancery  and  the  Exchequer ^  "wof  thf 
txcept  in  a  ^fpecial  cafe.     Skm.  609.  Mich.  7  W.  3.  B»  R.  in  conviaion 
th^  Banker's  Cafev  ^^  ^*i^"'« 

Skin.  610.  Mich.  7  W.  3.  B.  R.  iq  the  Banker'i  Ctft. 

9.  When  a  man  is  put  out  of  poiTeffion  by  virtue  of  zninqui*  'f  •he  /«• 
Jkion  returned  for  the  Queen,  and  another  comes  and  pleads  his  Vjfjjil^  \^ 

right,  that  is  a  dijiincl  record  from  the  inquifition  ;  and  fo  if  a  ihall  be  Vet 
third  comes  and  pleads  bis  right  y  that  is  another  diJiinB  record ;  and  if  ^^^  ^^  ^^ 
demurrer  be  to  all,  then  it  is  determined  there,  or  may  be  fent  into  wVy^foJ*  he 
B.  R.  to  be  argued  and  determined ;  but  if  ijfite  he  joined  in  it,  then  pUiciiff 's 
the  way  is  to  award  a  venire  facias  out  of  Chancery,  returnable  '»8*»^5  *n^ 
at  a  day  certain  out  of  B.  R.  and  the  record  is  delivered  in  B.  R.  C   554  1 
by  the  hands  of  the  Chancellor  &c.  to  be  there  at  the  day  of  the  *^^*j  ^*'* 
return  of  the  venire  facias ;  but  the  inquifition  is  never  fent  Jin  be  coU 
thither ;  but  the  party  comes  into  Chancery  and  complains  of  leded  from 
bis  being  aggrieved  by  the  inquifition,  and  prays  he  may  be  ad-  l**5  *°V**. 
mittcdto  fhew  his  right  and  plead  againft  the  inquifition, and  that  ihaii  be  ^f^ 
is  a  nionjirans  de  droit y  and  all  the  operation  of  the  inquifition  is  to  firmM  by 
make  title  for  the  King;  and  the  party  comes  in  as  plaintiff,  aiid  **^*  J"'*^ 
tither  traverfes  Hj  orjhcws  his  right  conjijlent  with  ity  and  if  he  will  was  Hol- 
traverfe  it  he  muft  the  w  title  in  himfelft  The  Cafe  of  Jefferson  v.  »«nd*3  Cafe, 
Dawson  was  part  on  demurrer  and  part  on  ifTue,  and  if  there  be  a  JP**.  ^°  '• 
tnifpleader,  and  a  repleader  awarded,  that  muft  be  in  B.  R.  and  2  ^alk.448. 
where  there  is  iffue  and  demurrer ^  and  the  party  will  not  proceed  on  i^e  Q<iccn 
the  demurrer,  the  Court  will  give  judgment  on  the  demurrer.  ^•.  ^*"*°' 
Per  Holt.  Farr.  32.  Trin.  x  Ann.  B.  R.  The  Queen  v.  Mafon.  ftrans  de" 

droit  red  let 
Ae  ioquifitiont  and  concludes,  Proutpatet  per  rccorduminquliitionis  in  filaciis curie  canccIlariK,an4 
suy  Tet  forth  the  inquifition  with  an  inter  alia,  and  •yer  maj  be  crav'd  of  itt    a  Salk.  44S.  yi'w 
1  Anu.  B.  R.  The  ({^c«n  v.  Mafon. 

Xx3  (9 
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Sc^(V.d).    ((^14)  JVbat  Jljall  go  to  the  Suc^ejfor^  or  to  Ae 

'    Lxecutors, 

I,  TTHE  King  (hall  have  prefeniatian fallen  in  the  time  of  ontther 
•*■    King^  and  not  his  cxecoitor.     Br.  Quarc  Impedit,  pi-  47* 

cites  7  H.  4-25,  37* 

2.  Ckattel  iliall  defcend  in  the  Cafe  of  the  King*     Br.  Pcti. 

tioQj  pi.  7*  cites  7  U.  4,  33. 

*  Prifage  U 

%"j:rf  (R)  *  Prifage. 

tifines  of  all 

juri»,  and  it  j-|^  r^q^.  Pari.  H^H  E  commons  pray,  that  as  of  ancient  time 
y'a^'^wT^*  2  H.  4.  109.  ^  grant  was,  that  the  King,  who  then  was,  and 
tons  of  wine  his  heirs  fliould  have  of  every  fhip  laden  with  30  tons  of  wine  or 
out  of  every  j^ore,  two  tons  in  name  of  the  prifc  in  every  port  of  Kii-'^^^^* 
wiSiiotons  according  to  what  was  accullomed  and  ufed  in  every  port,  tiJl 
or  more ;  y«^^«  Walth.wt  late  bifhop  of  Snn/m  in  time  of  King  R,  was  trca* 
one  ton  is  10  furer  of  England,  tcrticufly  v/ithout  authority  of  parHamcnt 
before  \ht  ^^^^  ^^^  butlcr,  \yho  th("n  was,  to  take  in  every  port  within  the 
niaft  of  the  foul/)  and  li^c/ly  of  every  flilp  carrying  20  tons  or  more,  two  tons 
(hip.aad  ihc  f^^^  {[^g  prifc,  again (l  1:1s  urai:;es  and  cuiloms  in  the  faid  port 

kilid*^  the'  ^^^^  ^^  ^^^^  ^*^^^  ^f  ^^^^  WiO?'^  noble  E.  3.  or  in  any  time  before^ 

maJh  And  and  againft  the  grant  mad^i  in  parliament  the  iirll  time  that  the 

bcciufc  this  prifage  was  granted  to  the   King,  \vho   then  was,   in    great 

pan^ofihc  dcftrudlion,  opprcilion  and  :truin  of  the  open  cilate  of  the 

tncrchan-  merchants   and   mariners  throughout  all  the   fouth  and  wcil 

dize  import-  parts  of  England ;  and  notv.ithftanding  that  judgment  was  given 

caUrd  pri-  ^7  ^^^  Barous  of  the  Exchiquer  in  the  l6tli  and  17th  year-  of 

fige.  And  R.  2.  againil  Thomas  Coftome  and  others  merchants  i)f  Briilol, 

this  cui\om  v,jy(i  againtt  Thomas  Tiiimcr  of  Wells,  Philip  Batt  of  Bridg- 

Tn^^iZtand  w^^^cr,  William  PortmrJi  of  Taunton,  and  feveral  otlier  nier- 

hy  at:  «tr-  chants,  that  th-cy  ought  to  pay  cf  every  fjlp  carrying  20  ions  or 

ciuntsy  dc-  ^fiQ,f  /^,.,  tens  for  tht.  pyfty  as  appears  by  the  records  of  judg- 

jt;2--;x  un  i*^^^^^  afincfaiti ;  \viicreupon  the  commons  in  the  laft  parli-- 
mcnf  held  at   Wcftmiuitcr  before  this  prefent  parliament}, 

..^.^^  among  tlicir  petitions  prayed  our  moil  dread  lord  the  King» 

[    ^^^   J  lliHt  they  ouglit  to  pay  their  prife  of  wines  in  the  manner  which 

hy  aLcnr  tlicy  v/crc  ulcd  to  pay  in  the  time  of  the  moft  noble  King  E.  3- 

^'{7  r'^^f  ^^  "^  ^"y  l\V[\^  before,  notwithitanding  any  judgment  gr^'cn  ia 

V /".  r.  ^y  ^^^  Exchequer,  or  orI;cr  ordinance  made  by  the  faid  treafurer, 

wiiith  ihc  or  any  oiiicr  in.tl.e  time  of  the  faid  King  Rich,  to  account  of 

*^7.d   \  ^"^  nfai^cs  cforcfaid.     To  which  petition  the  King  who  now  is", 

merchant  ^1  advice  of  the  Lords  and  oihers  of  his  m.oft  wife  council  in 

ftrangen  all  the  faid  Ufl  parliament,  granted  of  his  fpccial  grace  that  the 

prifes;  and  p^jfl.  fliould'be  paid  from  henceforth  as  it  had  been  ufed  here- 

haiier  if  toforc,  as  appears  by  the  anfwer  of  the  fame  petition.      And 

<rc(s*d,  notwithftanding  the  grant  of  our  lord  the  King  in  the  parlia- 
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incnt  abovefaidj  the  deputies  of  the  butler  who  now  is,  in  every  ^^  »n  "o^ 
of  the  ports  aforefaid,  take  of  lefs  number  than  of  20  tons,  ihc^f^Jje 
being  in  one  fliip,  one  ton  for  the  prife,  ajrainft  all  judgment!     nerchant 
ufages,  or  any  other  ordinance  made  to  the  contrary,  that  i  t  ftmngen 
pleafc  «ur.  lord  the  King  of  his  fpedal  grace  to  grant  in  this  e^^to^My  » 
prefent  parliament,  that  the  butler,  nor  none  of  his  deputies,  the  King 
henceforward  take  the  prife  in  any  other  manner  than  has  been  »«?  ^}* 
paid  before  the  faid  laft  parliament.  And  if  trie  butler,  or  any  of  jj^^'^  *^/  * 
his  deputies,  do  the  contrary,  that  prohibitions  needful  be  or-  cuftom,  two 
dained  and  granted  in  the  cafe.     Anfwer,  Be  the  ufe  as  it  has  t>»iii>ngs  of 
been  heretofore,  and  the  right  of  the  King  ||  faved  of  his  part.]  nlcaJofwfne 

brour:ht  or 
caufed  to  be  broiij^htby  them  into  the  kingdom  &c.  which  fiid  cuftom  of  two  fhiHin<»s  is  now  hereia 
England  called  *  burUragey  and  pay&ble  there  by  all  mcrchant-ftrangers.  Dav.  Rep.  8.  b.  Mich. 
5  Jac.  B.  R.  in  Ireland,  in  the  cafes  of  Cuitoms. — Prifage  is  a  cuftom  dwthy  ++  prcfcrtttiort^  and 
fared  of  the  ancient  inherhafice  of  the  Crotnits  and,  th-thchasan  inheritance  in  it,  aj- pears  by  the' 
charters  granted  to  the  citizens  of  London  and  thofe  of  the  cinq  :e  ports,  to  be  dilchafjcd  thereof  in 
all  ports  forever.  Dav.  Rep.  jo.  a.  the  cafe  of  Cuftoms. — It  is  a  royal  prerogative  due  time  out  of 
mind  as  an  incident  to  the  Crown,  but  yet  not  inlep.TraWe  :  it  is  d  je  tor  the  King's  provifion,  and 
to  be  delivered  to  the  King's  chief  bullcr.  Per  FieiMng  Ch.  J..  3  Bulft.  i\  And  per  Crokc  J. 
Ibid.  3,  This  prifage  probably  grew  from  this,  that  the  King  was  to  fcour  the  narrow  feas.     Hill. 

12  jac.  in  Calc  of  Sir  Thomas  Waller  v.  Hanger. IS.  P.  Mo.  «32.  Pafch.  9  ]»c   B.  R.  Sir 

Thomas  Walter  V.  Hanger. S.  P.2  Molloy  18;?.  cap.  8  f  8. h  is  called  butlcragc.  bccaufe 

the  King's  chief  butler  receives  it.   Ibid.     Prifage  is  the  wine  in  kind,  and  butlerage  is  the  impo* 

fition  or  other  conlideration  given  for  the  wine*    Mo.  833. ++  S.  P.  And  not  by  the  common 

law.     Per  Coke  Ch.  J.  2  Bulll.  253.  Trin.  iz  Jac.   in  Cafc^  of  Kenicot  v.  Bogan. And  by' 

5  &  6  E*  3.  it  is  a  thing  againft  common  right.  Ibid. 

Prifage  is  a  certain  taking  or  purveyance  for  wine  to  the  King's  ufe  ;  and  the  fame  is  an  ancient 
duty  which  the  Kings  of  England  time  out  of  mind  had  and  received  ;  the  manner  hath  been  by 
taking  of  every  Ihip  or  veflel  that  (hall  come  into  this  realm,  if  to  ton,  to  have  for  prifage  ont 
ton,  and  it  it  contain  aoton  or  more,  to  have  two  t^n,  (viz.)  unum  ante  •*  dolium,  and  the  other 
deorfum  paying  208.  for  each  ton.  This  ancient  immunity  they  have  enjoyed  as  a  flower  of  tfao 
Crown,  and  by  fome  has  been  conceived  not grantable  away  without  adl  of  parliament.     But  yet  in 

6  E.  3.  fol.  3.  Cafe  15.  mentions  the  fame  to  be  grant.ible  over.   2  MoUoy  xt\.  (bis)  cap.  %.  f.  I. 

+  Orig.  (del  over.) — %  Entour  les  commons  petitions  prieront  noftre  trcs  doubt. — ]  Orig.  (fauui 
cellc  party.) — ^♦^  This  feems  to  be  mifprinied  for  (malum.) 

[2,  25  E.  3. Rot.  Pari.  N.  52.  A  petition  by  the  Commons  that  ^""y"**''!. 
the  butlers  of  the  King  (hall  not  take  more  wine  than  is  necef-  ^l^^^  ^br. 
fary,  and  to  a  certain  number  of  tons  in  every  port.     QuerCj  81.  No.  sv 
whether  this  was  for  prifage,  or  purveyance.  J  ^*y*»  ^* 

taking  wines  for  the  King,  cap.  ia«  agrees  with  the  record* 

3,  I  E.  I.  ClaufoMemb.  5.  Certain  merchants  claimed  to  be 
of  the  liberty  of  the  Jive  ports  ^  and  therefore  not  to  pay  prifage  of 
MTine,  and  thereupon  upon  furety  their  goods  were  bailed  to 
them  ;  and  ibid.     *  Soon  after,  the  Barotis  of  the  cinque  ports  /p^*'  ^ 
(iaifhed  to  be  free  of  prife  of  wine  by  prefer  ipt  ion  ."^  pret.) ' 


(R.  2)  Prifage.     Payahky  by  whom.  C  55^  ] 

I.  TNformatlon  was  exhibited  in  B.  R.  by  W.  againft  H.  con-  See  3  Bulft. 
'■'  taining  that  King  E.  3.  by  patent  anno  i  regni  fui,  reciting  i'  ?  ^ 
lihat  whereas  he  had  of  every  10  tuns  of  wine  imported  within  the  ugu* 
^8  realm  one  tun,  and  of  ao  tons  two  tonsi  tb^  one  before^  the 

X  z  4  other 
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And  iwa,  other  behind  the  maft ;  now  he  granted  majori  &  tiv:hus 

Srokc^  J.  quod  nulla  prifagiajwt  foluta  dt  vinis  civium  is^  libertnrum  iomii 

faid»lf  the  Lonr^on  t^c.     George  Hanger,  a  citizen  andfreeman^  bad  mnet 

hvlk  of  the  in  the  poi-t  and  others  upon  thefea  and  died^  making  the  defendant^ 

ftfued^bt^  ^^  feme,  his  executrix^  and  the  information  charged  her  to  pay 

fore  the  thc  prifagc  for  all  thofe  wines.     She  pleaded  that  Jke  was  n  *frtt^ 

J^^Tk  "^"^^^^y  ^^ondon^  and  pleaded  the  charier  See.  upon  which  thc 

exccumri'  plaintiff  demurred  in  law.     And  thc  queftion  was,  if  thc  cxc- 

may  well  cutor  of  a  citizen  had  the  privilege  to  be  difcharged  for  thc 

take  and  goods  of  the  tcftator  ?  and  in  this  the  Juftices  varied,  and  were 

v^  wi!h-  ^^^i^ily  divided  in  their  opinions.     But  it  fcems  the  better  opi- 

©ut   thc  nion  that  thc  executor  (hall  be  difcharged.  And  a  doubt  was,  if 

pavmcntof  the  executrix  fhould  be  difcharged  as  well  for  thofc  wines 

Muf/ft  TO  ^^^c^  ^'cre  upon  the  fea  coming  to  the  port  in  the  life  of  the 

difcharged  tcftator,  as  for  thofe  which  were  in  the  port  at  the  time  of  his 

l^y^Yn''^^-  death.  And  Coke,  Doderidge,  Williams,  and  Yelvcrton,  agreed 

lit  of  thl  ^^^^  ^^^  executrix  fhould  be  difcharged  of  fuch  wines  aifo,  bc- 

tcftator—  caufe  the  privilege  goes  in  difcharte  negatively,  and  thc  privil^c 

s.  c.  cited  runs  to  the  wines  principally,  and  to  the  perfon,  and  the  exccu- 

in^^cJfc'  ^^*  *^  pofleflcd  by  rep rcfen cation  of  the  perfon  of  the  tcftator  fcr 

of  Ik  R.  thc  goods,  as  appears  inafmuch  as  he  cannot  forfeit  thc  goods, 

MONO E It  Mo.  832.  Pafch,  9  Jac.  Sir  ^fhonias  Walter  ▼.  Hanger. 

SAM,  as  Sr»  Thomas  Walkim's  Case,  who  fays  «  was  adjudged  that  where  a  freenuo  o£ 
LonJoj  Hnporu  wines,  aod  before  ihe  landing  of  them  he  dies,  his  executors  flull  ooCpay^pnla^. 
tlthp'  the  exceptor  was  not  a  freeman  ;  which  Doderidge  J.  aifo  affirmed. 

If  a  citizen  has  a  U6ioT  beyond  fea,  who  has  foJd  all  tlie  commodities,  and  conrertcd  them  intm 
Bioney,  and  then  the  ritixenJui^  and  after  thc  f^aor  tuysothrr  gwuix  with  ihe  money,  they  IbaU 
not  he  difcharged  of  prifagc*  bcaLfe  Jic  tcJbtor  wa»  nevtr  poflTcfk'd  of  tliem  in  his  life.  Anid  fo  il 
Ihall  be  (as  was  fald  at  the  bar  by  Yelvcrton  that)  il  txecuur  ttaJa  %i;itb  thejieck  ejthe  trfmtcr^  mmi 
imp9fts  g^eds,  he  (hall  pay  prifag.e.  Per  Do:'eridge  J.  quod  fuit  concefTum  per  Coke  Ch.  J.  Rolu  R. 
J43.  Hill.  12  Jic  S.  C.  by  name  of  the  K=ng  v.  Hanger. 

*  A  freewoman  is  vithin  the  charter ;  per  Doderidge  J.  and  per  Coke,/#jt  if  of  an  mpfr€mt!ttim 
tandem.  Roll.  R.  316.  Hill.  13  Jjc.  in  Spencer's  Cafe. 

^^^hc'c^or"^       2.  ^Af/  it  was  refolved  by  all,  that  the  charter  made  majori 

^rat!on7'  ^  ^'jvibus,  fhall  HGt  enure  to  the  body  politic  of  the  cityy  but  to  thc 

they  (ha  1  particular  perfons  of  the  corporation ;  becaufe  the  words  arc 

fi  thertoT'  (^"°*^  ^^^^^  prifagia  foluta  fint  de  vinis  civium  &  libcrorum 

fJo-y^  one'  hominum),  which  makes  the  patent  in  fruit  and  execution  to  be 

in  lusnatu-  applied  to  citizens  and  freemen,  and  not  to  the  wines  of  thc 

xaUop-d:y;  body  politic  of  thc  cIty.     Mo.  833.  In  Cafe  of  Sir  Thomas 

hut  u  Lcnr.s    -«»    u  *     „    tt  •'  ^^ 

that  .pen     ^  2"cr  V.  Hanger. 

thi;  f  pint. 

if  i:  e  c!ty  of  J  ondcij  trade  in  their  politick  capacity,  they  (hall  not  he  priTileged  from  prrfa^e  wirfi'ii 
jl.is  iitnn-,  for  ilus  was  •  not  the  in:ent  of  the  patent;  per  Doderidge  J.  and  this  divernry  «4S 
grannd  pT  Yelvcrton  fo::;ci:cr,  who  argued  for  the  Ktn^.  And  it  wjs  agieed  per  toe  Cur.  «h*t 
tvrry  citizen  Oiall  have  jilvannge  of  this  charter  in  his  natural  capacity.  KolL  R.  142.  H^iU 
jf  Jac.  B.  R.  S.  C.  by  name  ot  ihe  Kin^  v.  Hanger. 

Ca'.th^  3:.  3.  It  was  Hkewife  refolved  by  all,  that  he,  who  is  ♦  cJvis,  & 
t  Ore' had  ^*!^^  ^^^^  ^^  ^y^  benefit  of  this  privilege,  ought  to  he  free  <ffh 
a  Jbi,p  mnd  cityy  andalfoan  inhabitant  wtthin  the  cityy  and  aifo  to  be  a  pater'^ 
f^ant  */  familias  luithin  the  city  \  for  one  may  be  free  of  thc  city  and  not 
{^mi\  ^^^*^»  as  if  he  removes  and  livds  elfewhcrc,  and  he  may  be  a  ci- 
tizen 
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*2cn  by  habitation  and  yet  not  free,  and  he  may  be  a  citizen  and  ||^^'J°^j**/^, 
free,  and  not  a  houCc-kcepcr ;  and  in  all  thcfe  Cafes  he  fliall  not  j^^^ rcjidtnet 
liavc  this  privilcdge.    Mo.  833.  In  Cafe  of  Sir  Thomas  Wal-  andjamUy 
tcrv.  Hanger.  .  ;-;,- 

and  therefore  it  was  adjudged  that  he  ^wisMot  eivU  within  the  patent,  to  he  difcharged  of  prifagt« 
becaufe  he  was  notfuhjtB  tofe^t  and  iot.  Roll.  R.  14*.  in  Cafe  of  the  King  v.  Hanger,  cited  by 
Coke  Ch.  J.  and  agreed  per  tot.  Cur.  aa  Trin.4  H.  6.  inter  com munia  placita  in  fcaccario.  Rot.  14. 

S.  C.  cited  by  Crolte  j.    3  Bulft.  4.  in  Okfe  of  the  King  v.  Hanger,  as  4  H.  6.  Knowls's 

Cafe S.  C.  cited  by  Doderldge  ].  Ibid.  16.  in  S.  C. So  if  he  be  a  citixen  and  frccmart  oT 

London*  and  dwells  there  as  ziodgtr^  hut  keeps  mo  boufu  this  charter  of  difcharge  (hall  not  extend 
to  him.  Ibid.  16.  cited  by  Dodcridgc  J.  aa  adjudged  in  the  Exchequer.  Hill.  43  Elir.  Rot.  za.  in  ^ 
Cafe  of  Sachcveril  and  Sncde.— Same  cafes  cited  2  Molloy  282.  (bis)  cap.  8.  f.  4  &  5.— Coke  At- 
torney-General put  this  difference  of  citizens,  yt%.  that  there  is  a  citlvutn  nomine^  a  ciiieen  rr,  and  « 
citizen  re  &  nomhu.  But  it  was  refolved  that  only  the  citiaen  re  &  nomine,  via.  he  who  is  a  free- 
ipan  of  London,  and  is  alfo  an  inhabitant,  and  pays  fcot  and  lot,  Ihail  be  free  of  prifage'by  the  faid 
charter.  Day*  le.  l».  Mich.  5  Jac.  B.  K.  in  Ireland,  in  the  Cafe  of  Cuftoms,  * 

4.  The  charter  extends  to  the  goods  of  which  a  citizen  isfole  And  per 
owner ;  for  if  a  citizen  has  goods  jointly  or  in  common  with  ano-  j  "}fj'^^ 
ther  who  is  no  citizen,  there  prifage  (hall  be  paid  for  all  the  fhali  have 

.  goods ;  for  otherwife  the  ftranger  fhall  have  benefit  of  this  pa-  th«  t>encfit 
tent  againft  the  intent  of  the  King,    But  if  two  citizens  have  goods  J^V.^o^i"* 

jointly  or  in  common y  they  fliall  be  difcharged.  Per  Doderidge  J.  be  the  mtire 
and  this  diverfity  was  agreed  per  Coke  Ch.J.  Roil.  R.  142,  owner;  for 
143.  Hill.  1 2  Jac.  B.  R-  The  King  v.  Hanger.  IhoTat 

go^di  in 
fledf^ty  ihall  not  have  the  benefit  of  this  chartcfr,  becaufe  he  has  only  a  fpecial  property ;  nor  if  a 
tiiiztn  fUdget  gffodi  tu  another,  he  (hall  not  have  the  privilege  of  thofe  goods,  becaufe  he  has  only 
the  general  property,  and  not  the  entire  property;  and  this  diverlity  was  alfo  agreed  per  Coke 
Ch.  J.  Ibid. — And  per  Doderidge,  he  who  (hall  have  benefit  of  this  charter,  ougbf  to  have  the  true 
froferty  of  the  goods  ;  for  if  ^  ftranger  hr'mgt  in  ^ods  here,  andfelU  them  to  a  cit:xe»^  to  the  intent 
thai  he Jht^uld  fell  ibitH again  to  him  after  the  unloading,  .he  (hall  pay  prifage.  Alfo  he  who  ihall 
have  benefit  of  this  charter  ought  to  continue  proprietor  of  the  goods^  xuithaut  allerarion  of  the  pro- 
perty or  difuhilityof  bis  perfont  otherwife  he  (hail  no:  be  difcharged  ;  as  if  before  it  is  unladen,  and 
after  it  is  come  in,  he  be  disfranchifed;  for  there  the  perfon  is  difabied  hy  bis  a^n  aO,  and  theie. 
.  fore  (hall  not  have  benefit  of  this  patent.  And  all  this  was  agiced  per  Coke  Ch.  J.  uhp  faid  that 
he,  wlio  would  have  benefit  of  this  charter,  ought  to  have  proprium  in  the  goods  quarto  modo. 
Ibid.— And  per  Doderidge  J.  So  if  ht  flit  them  to  another,  he  (hail  pay  prifat^e.  Ibid. — 3  Bulll.  17. 
S.  P.  per  Doderidge  j.  aad  agreed  by  CokeXh.  J.  Ibid.  23.  in  S.  C — Calih.  ^i.  &c.  S.  C. 

5.  It  ought  to  be  a  merchant  tvho  Jljall pay  prifage;   for  if  a  Calth.  .^y. 
man  brings  wines-  over  the  fea  here  for  his  own  ufe,  and  not  *^'  ^'  ^* 
to  fell  again,   without  doubt  he   fhall  not   pay  prifage.     Per 

Coke  Ch-.  J.  Roll.  R.  145.  Hill.  12  Jac.  in  Cafe  of  the  King  v. 
Hanger. 

6.  If  Tiforeip'.cr  Irhigs  a  /hip  laden  with  wines  into  the  port  of  S.P.  2M0U 
JLondoHy  and  thf  n  makes  a  citizen  his  executory  and  ciies,  he  {liall    °^  J**  ^ 
not  have  benefit  of  this  immunity  from  payment  of  prifage  for  -s.p.  And 
thefe  wines,  becaufe  thev  are  not  bona  civium.     3  Bulf.  7.  Hill.  ^^  >f  »  "- 
1 2  Jac.  In  Cafe  of  the  King  v.  Hanger.  (^^  ^f,,,^ 

hath  winei 
aJl>road  comlneinto  England,  ma%es  aftreigner  his  executory  and  dies,  and  after  thefe  wines  rettirQ 
htome ;  now  tho*  thefe  wines  are  afTets  in  the  hands  of  the  executor,  and  are  in  appelUtion  the  goc'ds 
of  the  fiiil  citiaen,  yet  they  are  [nor]  fuch  wines  as  are  capable  of  the  difcharge  of  prifage  within 
'  the  charter.  Caiih.  33.  &c.  in  S.  C. 

4  7-  If 
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7*  If  one^  at  tie  time  that  he  fraighteth^  be  not  a  citizen  in  alt 

degrees^  tbd  afterwards^  before  the  return  of  the  fhip,  he  be  »- 

etbUd,  in  every  refped,  yet  he  (hall  not  enjoy  the  benefit  of  the 

charter,  inafmuch  as  he  was  not  fo  at  the  time  that  the  (hip  was 

fent  abroad.     Calth.  33.  &c.     In  Cafe  of  Waller  v.  Hanger. 

S.  C.  died        S.  The  King  granted  to  a  Venetian  merchant  to  be  quit  of  off 

B^  Mich     cujlomsyfubfidies  and  impofitions^  and  of  all  other  f urns  (f  money  due 

14  Car.  L    ^f*d  payable  for  nvhatfoever  mercbandi%es  to  be  imported  &c.  and 

Id  Scacc     fhat  he  Jbou Id  be  OS  free  as  the  eitizens  of  London,  He  is  not  hereby 

Widle?  ^    difchargcd  of  prifagc,  bccaufe  ^r^^r  is  notfpeeiaily  expregtd  m 

jrven.*    the  fame   gfant.     I>ay.  Rep.    17.  a.  cited  by  the  Lord  Ou 

BaroB,  as  adjudged  in  the  Exchequer  in  England, 
f  55^  3      9'  ^Jiranger  fliall  pay  butlerage  bnt  not  prifage^  and  an  Eng- 
lifhman  fhall  pay  prtfagc  but  not  butlerage,  and  a  citizen  of 
London  iliall  pay  neither  of  them  \  per  Coke  Ch.  J.    1  IkiU^ 
254.  Trih.  12  Jac.  in  Cafe  of  Kenicot  v.  Bogan. 

Sr  jT*  '^        (R*  3)  Prifage  J  payable  tn  what  Cafes ^  &c. 

m 

I.'  I  H.  8.  cap.  I^Nafts  that  no  citizen  of  London^  or  other fiMeffs 
S'f6.  inhabiting  the  ciftqt^ portSy  or  other y  being Jreo 

of pr  if  age  or  butlerage  by  grant  y  ciificmy  or  otherwifcyfball  cuflom 

%nnes  of  any  perfon  not  free  ofprifage  or  butlerage. 

S.  7.  If  any  dofoy  he  fhall  forfeit  tD  the  King  the  double  value  ef 

the  prifage, 

2.  If  luincs  fhould  be  made  in  Englandy  as  in  times  paft  they 

have  been,  and  they  fhould  be  tranfported  from  one  port  to 

another  to  be  fold,  no  prifagc  Jhall  be  paid  for  them.     Calth.  33- 

&c.  in  Cafe  of  Waller  v.  Hanger. 
f*  where  9  3.  Bill  was  preferred  in  the  Exchequer  for  prifage  againft  S. 
"*/?wtf/  ^^^  ^*^^  imported  nine  tens  and  a  half  of  luincy  in  which  cafe  it 
wjfh  laden  was  aigucd  that  pritigo  ought  to  be  paid  as  well  as  if  there  had 
mt  tbt  fame  been  ID  tons  J  for  othcrwife  merchants  will  import  but  fuch 
Amftc^t  *^  quantities  in  every  vcfTel  on-  purpofe  to  defraud  the  King ;  i^ 
imported  '  tiiat  it  is  fraud  apparent.  The  defendant  in  his  anfwcr  deny'A 
ruo  the      the  fraud  without  any  proof.     And  upon  (hewing  of  precc- 

J'^c.  v°r  ^^"^^»  ^^'^^  ^  ^  ^^^y  ^  5  ^*^*  ^*^  William  Waaler  and  others 
that  of  Hull  V.  Derricke,  and  Pafch.  6  Car.  and  Mich.  9  Jac.  Sir  Thomas 
JO  tons  and  Waller  V.  PooL,  and  i6  Jan.  13  Jac.  Singleton  v.  Gam- 
^Vhc^'iA  ^^^^>  ^^^  ^*  June  8  Car.  Sir  William  Waller  v.  Atkins, 
winrs.  i  he  in  the  books  of  decrees  in  this  Court  (by  which  it  appeared 
Chief 'uroo  that  the  Court  had  declared  fuch  importations  apparent  fraud 
"fej^F^inji  ^i^hout  proof,  and  declared  againil  them,  and  gave  notice  ac-» 
iaci«  'ihi*  cordingly  to  all  merchants  in  all  ports  of  England) ;  and  alfo 
i^Kruid  be  upon  view  of  an  ancient  account  in  Mich.  16  £.  3.  in  this  Court, 
rm^^i  prifage  taken  upon  the  importation  of  nine  tuns  only  in  a  fliip 

iD^"  import-  called  the  Trinity  of  London ;  the  pourt  declared  this  to  bo 
«a  from  iLe  fraud  apparent,  and  decreed  prifage  to  be  paid,  but  if  unitr 

te'th^^fame  ^^^^^  ^^^  ^^  imported,  no  prifagc  is  du^,  as  was  agreed  by  the 

Courts 
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Court.    Hard.  56.  57.  Pafch.  i6«6.  in  Scacc.  Attorney  Ge-  pi'ee.  •"* 

_-_,i  „   cv,:,*      "       -"  ■*  '  at  Che  fam* 

ncral.v,bhirt.  time  in  fo. 

Tcrt!  vcf- 
feh,  and  configned  to  the  fame  merchants  aod  Wlongii^  to  the  fame  owner,  unlefs  there  be  feme 
proof  to  the  contrary  to  difprove  thcfe  prefumptious,  as  that  one  veffel  was  not  fuflicient  to  import 
all,  or  was  aimoft  laden  betoYe,  or  the  like  ;  et  adjoumatur.  But  afterwards  the  Court  held  it  to 
be  fraud  upon  the  faid  circumiiances.  Haid.  218.  Mich.  13  Car.  a.  in  Scacc.  Sir  WUUam  Waller 
V.  Topham. 

If  nine  tun4  only  be  imported,  prifage  has  very  rarely  heen  allowed  without  apparent  eYidence, 
and  proof  of  a  fraud.  But  where  Itfs  than  nine  tuns  are  imported,  prifage  is  never  paid,  and  as  it 
M  an  equiuble  conftru£tion  againft  the  letter  of  the  law  that  nine  tuna  and  Atf^ihould  pay  prifage, 
fo  by  equity  if  ttn  tuns  he  laden^  and  hy  leakage  nine  tuns  only  are  really  imported^  no  prifage  ia 
to  be  paid ;  for  here  is  equity  againft  equity,  which  muft  take  place  againit  the  King  as  well  as  for 
^im.     Per  Hale  Ch.  B.  Hard.  477.  Hill.  19  U  20  Car.  2.  Attorney  General  v.  Horfham* 

4*  A  merchant  imported  a  large  quantity  of  wines  into  But\i%^\f 
Briftoly  a?i(l  for  notjDaying  prifage  an  information  was  brought,  ^^jljn^sfora 
"iit  pleaded  ihaty  at  the  time  of  importation  J  and  long  before,  he  citiaen  of 
nvaSy  and  Jlill  is  a  c'iti%en  of  London ^  and  that  E.   I.  hy  charter  London  iiu 
granted  to  the  citizens  of  London ^  that  no  prifage  Jbould  be  taken  of  exempSoil^ 
fhe  wines  of  the  citizens  of  London  againj}  their  lui/Is^  but  that  they  from  pay- 
fbould  he  quit  thereof  for  ever.     Upon  this  the  (jueflion  was,  if  "»«»*  ©^  P"- 
prifage  fliould  be  paid  for  citizens  wines  out  of  the  city  ?  And  ^SfjJ^lf 
decreed  that  prifage  be  paid ;  for  the  grant,  being  by  indefinite  xveatber  k 
vrords  do  not  import  an  abfolute  univerfality.     Hard.  301.  to  f  559  ] 
311.  Mich.  14  Car.  2.  in  Scacc.  Sir  William  Waller  v.  Travers.  fo^^^^  ''^'^ 

•■^  amy  •tbtr 

fort.     Ia 
fuch  a  cale  a  citizen  fliall  enjoy  his  privilege  as  well  as  if  the  Ihip  had  arrived  in  the  port  of   Londoiu 
|Par  Hale  Ch.B.  in  Cafe  of  Waller  v.  TaAvaas,  and  faid  it  had  been  fo  held  25  E.  3^ 

5.  If  ^foreigner  arrives  with  a  fliip  laden  with  wine  at  a  port 
iRTith  an  intent  to  unlade,  and  before  the  goods  are  entered,  or 
tulk  is  broken y  he  fells  th  m  to  a  citizen ^  priiage  fliall  be  paid  not- 
"withftanding  ^  for  it  was  never  the  King's  grant  to  difcharge  a 
citizen  inifudh  a  manner.     2  MoUoy  282.  cap.  8.  f.  6. 

6.  If  the  King  difcharges  fuch  afhip  of  jf.S*  being  atfea^  parti- 
cularly naming  it,  from  payment  of  prifage,  and  he  dies  before 
fhefhtp  arrives,  no  duty  can  be  demanded.  2  MoUoy  282.  cap. 
8.  f.  7. 

7.  The  cinque  ports  are  dif charged  of  prifage ;  yet  if  a  citizen 
^  Salifbury  ihould  conftgn  wines  to  be  delivered  and  unladed  at- 
DovtTy  the  bare  difcharge  of  the  goods  at  that  port  will  not 
acquit  the  importer  from  the  duty  •,  for  it  is  not  the  party's  im- 
portation, but  his  domicil,  that  qualifies  him  for  tlie  benefit  of 
his  immunity.     2  MoUoy  284.  cap.  8.  f«  ii« 

(R.  4)  Prifage  ;  Payable  at  what  ^tme%  andhovt^ 

I .  CIR  J.  Y.   farmer  of  the  prifage  of  wines  in  Briftol,  com-;*, 
^  plained  that  the  citizens  and  merchants  of  Briftol  refufed 

to  allo^  liim  bis  prifage^  viz.  on^  (ua  before  the  maft,  and 
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aneffhtr  Mund  the  maft»  fach  as  he  would  choofe,  but  voul^ 

give  him  vinegar  for  wine,  and  the  vcflels  arc  not  full.    Pa 

Jvlorifon,  he  ihall  have  his  eUEiion^  and  the  aiftomer  is  to  be 

blam'd ;  for  he  otight  mt  to  make  entry  of  any  ivtnes  before  theprife^ 

ivim  he  delivered  i  for  then  the  wines  are  forfeit.     And  there  ii 

an  allowance  of  lo  tuns  in  loo  tuns  for  leakage,  therefore  the 

merchant  ought  to  empty  his  vcflels  to  the  butler ;  and  fo  he 

faid  it  was  uied  at  Hull  where  he  was  under  butler.     By  which 

tlie  Court  wrote  to  the  merchants  to  permit  him  to  choofe  his 

wines,  and  to  empty  their  veflels.    Sav.  33,  34.  Mich.  24  & 

•    25  Eliz.  Sir  John  Young's  Cafe. 

If  the  mer-       2.  If  a  merchant  imports  20  tuns  of  wine,  tho'  he  unlades  ofdj 

h»ven  *un-    ^'''^  ^'^"^  or  four  tuns^  yet  the  King  ftiall  have  his  whole  prifa^c, 

lade  but  one  VIZ.  two  tuns;  for  it  the  bulk  (as  Fleming  Ch.  J.  termed  it) 

v"'  'k*k-    ^^  ^^^^  broken,  it  is  fufiicient  to  the  King  to  take  all  hia 

officer  there  P^ifagc ;  adjudged  per  Cur.     And  fo  it  appears  to  be  by  infinite 

ihall  Ceife  all  precedents  in  the  Exchequer.     Yelv.  200.  Hill.   8  Jac.  B.  R« 

his  pnfagc    Kcnicot  V.  Bogan. 

there  im- 

mediately ;  for  odterwife  the  merchant  by  fraud  may  conftrain  the  officer  to  travel  from  port  to  poit 
til  over  Lngland*  which  (hall  be  inconvenient.'  Ibid.— a  Bulf.  150.  to  2  C4.  Triii.  la  Jac.  &  C.-^ 
S.  C.  cited  3  Bulf.  4.  Hill.  11  Jac.  B.  R.  in  Cafe  of  Waller  v.  Hau^r. — 7,  MoIIoy  aS».  Cap.  S. 
f.  3.  cites  S.  C— —  2  .MoUoy  iSj.  cap.  S.  f,  9.  cites  S.  C. 

FrKagebe-  j.  Prifage  IS  not  a  compleat  duty  till  the  wine  is  (irrived  at  the 
T^bebfeak^  P^^*  ^"^  ^^  ^^^Y  commcnccs  as  K)on  i^s  the  wine  is  ftiipp'd,  and 
iffg  of  the  pafling  upon  the  fea.  Refolved  Mo.  833.  Ps^fch.  9  Jac.  B.  R« 
lu/k\'  and     jn  Cafe  of  Sir  Thomas  Waller  v.  Hanger. 

not  before;  ° 

for  before  breaking  they  may  depart  without  paying  any  prifage.  Cited  by  Flemiof «  Yelvertva  nU 

etheis,  ro  have  bf  en  adjudged  in  the  Eichequer,  and  affirmed  in  error.   Roll.  R.  140.  Pafch.  12  Jac 

B.  R.  in  Cafe  of  the  King  v.  Hanger. S.  P.  per  Croke  J.    3  BuLf.  5.  in  S.  C.-— S.  P. 

Calth.  33.  fcc.  in  S.  C. 

a  Moiioy  4.  It  was  held  per  Cur.  that  tho'  in  point  of  prerogative  thcit 
»84.^(bis)     jg  Jyg  ^Q  ^j^^  j^jj^g  Qy,g  ^^^  before  the  mail,  and  another  behind 

cit«  s.  C.  the  mail,  yet  it  is  not  necefli»ry  that  the  King  Oiould  take  his 
duty  in  fuch  form,  but  he  may  take  which  two  tuns  he  pleafesi 

r  r6o  ]  for  otherwife  this  tun  before  the  maft  may  by  the  fubtilty  of  die 
mafler  be  tranfpofcd  to  be  the  third,  tenth,  or  lad  tun  in  the 
iiiip.     Yelv.  200.  Hill*  8  Jac.  B.  R.  Kcnicot  v.  Bogan* 

(R.  5)  Prifage.    SuhjeSl  to  what  Charges^  &c. 

I.  |Z  ING  Charles  l.  granted  to  J.  S.  and  his  heirs  the  dutytf 
•^^  prifage  of  all  wines  imported  to  hold  dif charged  of  all  aids  and 
taxes*  The  queftion  was,  whether  J.  S.  (hould  pay  tunnage  lot 
this  upon  the  9  &  ID  W.  3.  cap.  23.  The  duty  of  tunnage  was 
firft  impofed  by  12  Car.  2.  cap.  4.  viz.  4 1.  los.  on  all  French 
wine;  then  comes  I  Jac.  2.  cap.  3.  and  impofes  81.  a  tun, 
with  a  claufe,  that  grantee  of  the  prifage  fliould  pay  the  dutj( 
then  comes  7  W.  3.   cap.  20.  which  impofes  25 1.  a  tun^ 

a/ccr- 
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teftcrwards  comes  9  &  10  "W.  j.  cap.  23,  which  impofcs  ofcr 
and  above  a  duty  of  4I.  los.  to  be  levied  as  it  was  by  1 2  Car,  a. 
It  was  adjudg'd  in  the  Exchequer,  that  the  grantee  ihould  not 
pay  this  duty  of  tunnage.  Upon  error  brought,  it  was  infifbed, 
that  it  was  an  ancient  royal  revenue/and  if  the  Crown  held  it, 
the  Queen  could  not  pay  tunnage  out  of  het  own  prifage,  and 
that  the  grantee  ought  to  have  the  fame  privilege,  efpecially  bc- 
caufe  it  was  granted  with  this  immunity.  But  it  was  refolved  in 
the  Exchequer  Chamber  by  eight  Judges,  that  immediately  upon 
importation  this  duty  of  tunnage  attach'd  upon  the  wine,  and  tlie 
grantee  receives  wnatever ,  part  he  takes  for  prifage  charg'd 
with  the  duty.  For  it  cannot  be  imagin'd,  that  the  law  meant 
to  raife  this  duty  on  the  people  to  enrich  a  private  man,  which 
would  be  the  efFeft,  if  he  might  have  his  prifage  cuftom-free ; 
and  he  paid  the  tunnage  impofed  by  all  former  laws.  It  is  true 
if  the  prifage  had  remained  in  tbe  Croivny  it  could  not  hav^  been 
paid  by  reafon  of  the  unity  of  pojfejjionj  it  being  abfurd  that  it  (hould 
be  chargeable  with  a  duty  to  itielf ;  but  this  exemption  is  onlyper-- 
finals  and  the  duty  revives  when  prifage  comes  to  a  fubjeA^ 
who  may  pay  it  to  the  Crown ;  as  where  a  parfon  leafes  hiti 
glebe.  And  the  claufe  of  difcharge  could  extend  only  to  the 
tunnage  then  in  being,  which  he,  tho'  King,  had  himlelf,  and 
not  to  what  he  had  not,  but  might  be  given  to  his '  fucceiTors* 
And  the  iudgment  was  reverfed.  a  Salk.  617.  liill.  8  Ann. 
Paul  V.  Snaw. 


(S)  King,     What  Tubings  the  Kinj  may  do. 

[x.  T^HE  Pope  fent  to  E.  x.  to  have  annuum  cenfum^  in  qu9. 
Romans  eccle/ia  ratione  regni  fui  Anglia  pro  ^£to  pradicHs 
snnis  tenetur  to*r.    To  which  the  Kmg  anfwcred  by  hj^  letter 
to  the  Pope,  that  the  parliament  was  diflblved  betore  that  it 
could  be  determined,  and  faid,  ^odftne  pralatoribus  t^  proceri^ 
bus  communicato  conftlio  JanEiiiati  vejira  fuper  pradi^a  non  pojffumus 
refpond,  isf  jurejurando  in  coronaiiwe  noftra  prejlito  fumus  obfiriift 
quod  jura  regni  noftrifervabimus  ilUbata^  nee  aliquod^  quod  diadema 
tangat  regni  ejitfdem^  abfque    illorum   requifito  conftlio  faciemus* 
3  E.  I.  Rot.  Clauf.  Memb.  9. 40  E.  2.  Rot. Par. N.  7.  The fpc- 
cial  caufe  of  the  fummons  of  the  parliament  was  to  have  advice 
what  anfwcr  lliould  be  given  to  the  Pope,  who  had  fent  to  the 
King  by  procefs  to  have  the  annual  tribute  of  1000  marks  by 
force  of  a  deed,  which  he  faid  King  John  made  to  him  in  per- 
petuity to  do  him  homage  for  the  realm  of  England  and  Ireland, 
and  to  render  to  him  the  faid  annual  tribute.    To  which  it  was  [   f^i   T  ■' 
unanimoufly  anfwered  by  the  Lords  and  Qommons,  that  King 
John  nor  any  other  can  put  htm  nor  his  realm  in  fuch  fiibjeBion 
imthotit  their  affent^  and  as  it  appears  by  fcvcral  evidences,  tliat 
if  this  was  done  it  was  done  without  their  aflent,  and  againft 
lua  oatli  in  his  coi^epationj  and  that  if  the  Pope  attempt  to  make 

the 
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tlie  King  do  that  which  he  claims,  that  they  would  refift^  vA 
cppofe  [him]  with  all  their  puifTance.] 

2.  The  King  cannot  record  a  furrender  of  land  or  letters  pa- 
tents made  to  himfelf  extra  curiam,  but  it  ought  to  be  before 
his  Chancellor  or  fome  other  authorifed.  Br.  RecogoizsmcCy 
pi.  19.  cites  2  E.  6.  in  Colpcper's  Cafe.  ] 


(T)  What  Things  the  King  may  do  \Qr  grant]  fy 

Prerogative. 


Fol.  164. 
^  •  ^  * 
See  (E.  t). 

Note,  that    [[|.  np  H  E  King  Can  not  alter  the  amrje  rfdefant.    49  £•  3-  4« 

€iint  dt^ 

mefntt  horougb  tnglifi^,  gavelkiMdf  devl/e  of  Und  hy  tcftament  &c.  and  yet  the  King  csmmat  frafdt 
thafe  tbi'/igs  by  his  patent ;  quod  nott,  per  Littleton  u  precipe  in  capite,  ^uod  nuilus  negavitb  Be. 
Prerogative,  pi.  103.  ci^cs  37  H.  6.  26,  27.  • 

See  the  note  [2.  The  King  Can  not  grant  by  charter  that  landjball  heie* 
•"  P^-  '•      partible  where  it  defcends  to  one  fole  heir  by  the  common  law. 

49  £.  3.  4.  49  Aff.  8.] 
See  the  note       [j.  &  the  King  CTLTi- not  make  land  devifeable  by  his  charter. 
**"P^'-      49  E.  3.  4.  49  AfT.  8.J 

S.  p.  For  [4.  So  the  King  can  not  grant  to  a  man  that  he  Jball  hold  Us 
^^  th*  lands  after  his  entry  int$  religion  and  profejfton  ;  becaufe  it  is  coo- 
King  can-  trary  to  the  common  law  of  the  land,  and  the  heir  [isj  inherit- 
not  change    able  by  his  entry  into  religion.     11  H.  76.  per  Till.] 

the  laws  of 

the  land  by  their  bull  of  difpenfation  nor  grant.  Br,  Prerogative,  pi.  15.  cites  t  r  H.  4.  73.— 
The  common  law  hath  fo  admeafured  the  prerogative  of  the  King,  as  he  caxnot  take  or  prejitdict  tie 
Inberitanct  of  any,     2  Inft.  36. — S.  P.  2  Inft.  63. 

[5.  4  E.  I.  Rot.  Cart.  Memb.  3.  Part  17.  Jd  regime  celJStudl* 

nis  poteftaicm  pertinet  l^f  ojicium^  ut  partiumfuarum  leges  iff  can' 

fuetudinesy  quas  juflas  fe*  utiles  cenfucrh^  rat  as  habeaty  isf  obfervari 

fadat  incfncujfas  \  illas  autcm^  qua  regrn  robur  dimmuere  poiius  quam 

augere  aut  confervare  videutury  abolere  ccnvenit^  aut  f altera  in  melius 

commutare\  at  theinftance  of  John  of  Cobham  he  ouftedgavcl- 

kindam  as  to  thofe  lands  &c.] 

The  King        [(5.  Xhe  Kinc  can  not  grant  to  2>.\vj  that  hefballnot  he  implead' 

th^rlf^'a"^  ^^,  and  if  he  makes  fuch  grant  it  will  be  void.     8  H.  6.  19.] 

man  does  a 

trr/Pa/s  to  mt,  that  I  Jball  not  tave  aifion  agaiuft'him.  Rjv.  Rep.  75.  a.  cites  S  H.  6.  19.—— 

Or  that  a  manflull  ^ifr/i  civn  judge.    Dav.  Rep.  75.  a.  cites  8  H.  6. 19. 

But  the  i*^.  If  a  man  is  indebted  to  me,  and  the  King  grants  to  him 

frMtege^    ^^tf/  IJhall  not  have aiiion  againftiim,  it  is  void.    8  H.  6.  15^] 

bU  debtor 

tbat  noneJbaU  htve  txecmkm  apih^  bim  till  tbt  King  be  faShJUd.    Br.  Pretogtti  ve,  pi.  105,  d« 

F.  N.  B.  fo«  2$. 

V^l'^^  £8.  The  King  cannot  grant  to  another  to  hold  pleas  aec9r£i% 
ur  €miM*  '^  tbccQurfe  of  the  civil  law  \  for  the  King  can  *mf  attir  the. law* 


%  H.  4.  jn  Agar's  office,  where  fuch  grant  made  to  flic  unlvct-  ••jit^cvm* 
fity  of  Oxford  was  held  void  by  aU  the  Juftices  of  England.  ^^^^ 
Cited  by  Coke.]  right  vfin^ 

heriianctf 
nvbUb  they  bmve  in  the  common  latv;  ^rGx^coxpi.    Br.Prefcrlption,  pt.  82.  cite*    p     -^       ^ 
8  H.  4.  19. — S.  P.  nor  change  a  law,    Br.  Prerogative,  pi.  18.  cites  14  H.  4.  9.—  L    ^  ■    .  -^ 

S.  P.  Jenk.  97.  pi.  ^i,  cites  8  H.  6.  19. He  can  neither  alter  his  temporal  nor  his  ecclefiaftical 

laws  within  this  realm  by  his  grant  or  commiilion.  12  Rep.  19.  in  the  Cafe  of  the  Hi  oh  C«v- 
MissioNKKS,  cites  5  Rep.  Cawdrie'sCafe. — The  law  and  cuftoms  of  Eogland  cannot  be  cfatnged 
nuitbtut  an  a£l  of  parliament ;  for  they  are  the  inheritance  of  the  fubjei^,  of  which  he  canoot  be 
deprived  without  his  aiTeatio  parliament.  12  Rep.  28.  in  Cafe  of  the  Oath  ez  officio, 

[9.  The  King  cannot  grant  by  patent  a  Chancery  to  another  5  '^^  ^*"^ 
For  the  commo{i  law  is  the  inheritance  of  every  man,  and  the  ^  c^J^*'^ 
King  cannot  prejudice  any  in  his  inheritance.     M.  5  Ja.  B.  be-  Equity  by 
tween  Andrew  and  Webby  per  Curiam.!  ****  cbarter 

*  **  or  commif- 

Iton;  but  he  may  make  Courts  of  common  law,  and  the  trial  (hall  be  hj  jury.  }cttk>  285.  pl»  iS« 
cites  Trio.  10  Jac*  Archbi(hop  of  York's  Cafe. 

[io«  The  King  cannot  grant  thai  the  council  ofTorlJhall  hold  Tl»«  Cr»w« 
plea  by  Engli/b  bill  of  an  obligation  or  matters  triable  at  cmnmon  law;  ^^^Snct'^ 
for  he  cannot  alter  the  law  which  is  the  inheritance  of  every  fiema  toprp^ 
man.    M.  10  Ja.  between  Guy  and  Sodgewick  and  the  Bi/hop  of  ceed/eaim- 
Tori,  per  Curiam.]  /^^^^ 

/lot  to  fro» 
eeeihy  taker  lawt ;  for  that  would  be  to  make  new  laws,  which  the  Crown*  as  being  but  one  branch 
of  the  legiflative  power,  cannot  do.  Admitted  per  Cur.  lo  Mod.  126.  HUl.  11  Ann.  B.  R«  Uni* 
verfity  of  Cambridge's  Cafe. 

[11.  7  E.  I.  Rot,  Paf.  Mem.  13.  fo.  lo.  Commiffion  in 
quamplurimis  comitatibus  ad  inquirendum^  qui  dicebant 
regcm  inhibuijfc^  ne  quis  bladafua  meterety  vel  prata  fua  falcaret ; 
&  quod  omnes  tales  fine  dilatione  in  prifona  cuftodiantur  donee 
authores  fuos  invenerint,  &  tunc  liberent  &  autores  in  prifona 
cuftodiant  donee  pro  deliberatione  eorum  mandatum  habuerint 
fpcciale.] 

[12.  28  H.  8.  cap.  1 7.  Power  given  to  the  fuccejjor  of  the  King  See  pi.  i^, 
at    his  age  of    24,  to  repeal  by  his   letters  patents  any  a^s   to 
which  he  affents  before  the /aid  ageJ]  * 

[13.  Rot.  Pari.  15  E.  3.  Memh.  2.  N.  14.  it  is  prayed,  that  ^^rn"**^ 

theele5iion  oftht  great  oiEcers  of  the  King,  as  Chancellor j  Trea^  ;vj"\a!** 

furer^  iffc.  ought  to  be  in  parliament.]  No.  14.    . 

That  they 
.   be  chofcn  in  open  parliament,  and  that  they  be  alfo  openly /worn  to  obferve  all  laws  as  aforefaid.— • 
The  King  by  Ms  prerogative  may  make  a  fierlff  without  the  ufual  eUHion^  not\vithfUnding  any  ft»« 
tute  to  the  contrary.  D.  225.  pi.  35.  Mich.  5  &  6  £iiz.  Anon. 

["14.  Rot.  Pari:  15  E.  3.  Memb.  2.  N.  14.  it  is  prayed,  that  ^^y°"![' 
divers  commijftons  to  inquire  of  the  Chancellory  Treafurer^  and  other  ^^"'  ^j*^* 
great  officers  be  repealed ;  becaufe  fuch  have  not  been  ufed  to  be  No.  14.*' 
granted  widiout  aflent  of  the  parliament.  ]  '       'r*^**  ^T 

^ODM  whereby  fandrj  meu  hsTC  bt«o  fio'4  by  the  commiili^ers  eutragioufly,  nay  Se  revok'd  and 
••w  fnuited  to  othert. 
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[15.  If  a  man  be  attainted  oftnafoH  ofrtcmrii  the  King  cmd 
reverfi  this  judgment  nvithout  legal  procefs^  but  be  may  pardon  aol 
rcftorc  the  forfeiture.  29  E.  3,  25.  j 

[i6.  The  King  cannot  give  to  me  ptim>er  to  mifi  amtier  (fht 
land.     29  E,  3.  25.] 

L17.  If  my  tenants  by  reafon  of  their  tenures  cught  to  eeiUB  mj 
rents i  the  King  cannot  dif charge  any  of  them  of  thi«  coUe£lioii) 
becaufe  it  is  my  inheritance.  21  £.  4.  47.  by  Redmain.} 

[18.  15  E.  3.  among  the  (latutcs  at  large;  the  King  revAei 
hy  his  letters  patents^  with  the  ajfent  of  earls  ^  barons^  and  other  frwl 
men  of  his  realniy  certain  fl at utes  made  before  in  the  (aid  ycar,bf- 
caufe  they  were  againft  the  cuftoms  of  the  realm  and  his  pK- 
[  5^3  3  rogative  roya],  and  aflented  to  them  by  him  by  way  of  diflimu- 
lation  in  cafe  of  necefTity,  and  the  faid  ftatutes  have  been  repu- 
ted as  repealed  ever  fince ;  for  in  another  ftatute  in  the  faid  year 
cap.  7*  it  is  faid  by  the  Lords  and  Commons,  and  that  itfleofi 
the  King  to  perform  the  grace  tuhich  he  has  promifed  to  great  nun 
in  right  to  be  attached  and  imprifoned  now  in  this  parliament y  which 
^  ^     refers  it  to  the  faid  ftatutes  fo  repealed,  cap.  2.  Vide  this  Roc 

Cott^^Rcb*    ^^^^•*  '  7  ^'  3*  ^'  23*   This  is  repealed  by  a  fpecial  ftatute,  vide 
Abr.  3S.  '   the  Roll  of  Parliament,  by  which  it  appears  that  the  King  neyrx 
Ko.  aj.       aflcuted  fully  to  it.     Qucre.  Vide  Rot.  Pari.  15  E.  3:  N.  6.  7.] 
[19.  28  H.  8. 1 7.  It  was  enabled  that  the  Kings  of  England, 
after  their  age  of  24,  (hould  have  power  to  repeal  2njflatute  to 
be  [made]  in  time  of  any  King  before  his  age  of  24.     But  in  i  E. 
6*  II.  this  is  repealed ;  but  power  given  to  make  fuch  ftatutci 
void  from  the  time  of  the  revocation  made,  and  mit  ab  initio,  with 
this  provlib.  Provided  always,  and  be  it  enabled,  that  no  Kingci 
this  realm  (hall  have  authority,  power,  or  prerogative  to  repeal  aty 
aR  of  parliament  or  ftatute  that  fiiall  be  nuide  in  the  time  of  any 
King  before  the  faid  age  of  2^  years,  other  than  fuch  as  he  orjoall  U 
made  in  his  own  time,  any  tiling  above-mentioned  to  the  contrary 
in  any  wife  notwithftandine.l 
The  Kmy        20.  The  King  may  difcharge  or  annul  a  commiffon  of  oyer  and 
Uy"t  fult    ^^fffif'^r',  but  he  can  not  delay,  difcharge,  or  ftay  tie  proceedings 
commenc'd  of  jufticc  between  the  fubje^ls  by  any  mandate  under  the  gral 
by  «  fubjcft  or  privy  fcal,  the  commifiion  or  patent  of  the  Juftices  being  in 
Tfubjca      force}  but  he  may  in  his  own  cafe.      Jenk.   9.  pL   16.  cites 

without  fpe.    12  AS,  21. 

tial  caule 

mnccriuDg  the  p u(»llck  food.  B/  the  Judgei  of  both  Bcnchei.  Jeak.  133.  pL  71.  cites  13  E.  4«  >• 

21.  The  King  may  grant  writ  of  warraniia  diet  to  any 
perfon,  vrho  Jl.  all  have  his  default  for  one  day,  be  it  in  plea  if 
land  or  other  aSIion,  and  be  the  caufe  true  or  not,  and  this  by  hi* 
prerogative )  quod  nota.  13r.  Prerogative,  pi.  142*  cites  F.  l)»B* 
£ol.  17* 

22.  The  fubjc5ls  appeal  cannot  be  taken  away  from  him  jfc* 
Tcpe,  murder,  felony,  or  robbery,  by  any  pardon  granted  by  the 
£ing.  Jenk.  307.  pi.  83.  cites  2  H.  7.  9.  I).  59.  93-  3^3* 
Stamf.  102.  Hob.  I46,  7  Co.  Cafe  of  Monopolies. 

23.  The 
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» 

^3%  The  Kingy  tUfcugh  he  be  not  party  to  the  record,  yfttjball  In  judgment 
he  take  advantage  tfthe  eftoppehy  for  he  is  ever  prcfcnt  in  Court.  K''*^h^^* 

!•  miniJUr  lufiice  iy  its  Jitige*  \ti  Ms  Courts  of  Juftice,  according  to  his  kingly  office,  to  all  hit 

loibjedts,  fecundum  legem  9c  oonfuetudincin  Angliie.  a  Inft.  549.«--is,  P.  2  Inft.  55. S.  P.  2  Iaft« 

3 1. — ^The  King  hixnfclf  by  the  great  charter  isprefumed  ia  law  (o  fit  ia  Cour^    2  inft.  269. 

24.  The  words  of  the  ftatute  of  i  R.  2.  cap.  12.  ire,  unlefslt 
It  hy  writ  er  other  command  of  the  King ;  and  it  was  refolved  by  all 
the  Judges  of  England,  that  the  King  cannot  arreft  a  man  by  any 
eotnrnandment  but  by  lurit^  or  by  order  or  rule  offome  of  his  courts  of 
juftice  where  the  caufe  depends,  according  to  law.  2  Inft.  i85. 

25.  If  the  King's  goods  be  wrecl*dy  and  caft  upon  ground  Th«  fubjeft 

where  a  fubjeft  has  wreck  of  the  fea,  who  feifes  the  fame,  the.  **.^^  °°' 

King  may  make  his  proofs  at  any  time  when  he  will,  and  is  not  p^Z  tTlt  ' 

eonfiued  to  a  year  and  a  day  as  the  fubje<^  is.     2  Inft.  i86.  againft  the 

King.  PI.  C. 
243.  b.  Trio.  4  Eliz.  io  Cafe  of  Wyllion  v.  Ld.  Baikley.~-<S'0  of  goodtoi  the  King  waived^  or 
4/1  ray:.  Ibid. 

26.  ll'he  King  being  a  body  politic,  cannot  command  but  by 
matter  of  record ;  for  Rex  praecipit  &  Lex  nraecipit  are  all  one  % 
for  the  King  muft  command  by  matter  01  record  according  to 
law.     2  Inft.  186. 


King  did  wrong,  the  party  could  not  have  his  a£lion :  if  the 
King  commands  me  to  arreft  a  man,  and  accordingly  I  do  arreft 
him,  he  (hall  have  his  aftion  of  falfe  imprifonmcnt  againft  me, 
albeit  he  was  in  the  King's  prefencc.  Refolved  by  the  whole 
Court  in  16  H.  6.  which  authority  might  be  a  good  warrant  for 
Markham  to  deliver  his  faid  opinion  to  £.  4.    2  Inft.  *  186,  187. 

28.  The  King  for  his  pleaiure  may  aforeji  the  woods  of  any  SeelHirvcr- 
fubjefi,  and  he  thereby  fhall  be  fubjefl:  to  the  law  of  the  forett ;  anor. 
andhc  may  take  the  provi/twi  of  any  man  by  his  purveyor  for  his 

own  ufe,  but  at  rcafonablc  prices,  and  without  abufe.  ^nd  the 
King  may  take  wines  for  his  provifion,  and  alfo  timber  for  his 
Aiips,  caftles,  or  houfes,  in  the  wood  of  any  many  and  this  is  for 
public  benefit;  per  l^aron  Clark.  Larie  23.  Mich.  4jac.  in 
ocacc.  in  Bates's  Cafe. 

29.  A  fubjeft  may  ^ain  a  title  againft  ^a  fubjeft  by  diffeijin  and  *  5*  P-  Pt. 
a  defcent  5  but   the  Ring  cannot  \  for  he  can  •  do  no  wrong,  ^s**£'  *** 
Jenk.  177.  pi.  57.  inftlesi.!- 

The  prero- 
gative of  the  King  can  not  do  a  tort  to  the  fubjedl.  DaT.  Rcpw  75.  a.  cites  13  E.  4.  8.  t.  35  H.  6. 

29.  b.  <  Coke  55.  b.  Knight's  Cafe. — S.  P.  Jenk.  133.  pi.  71. S.  P.  jenk.  204.  pi.  28 

S.  P.  Jenk*  312,  pi.  96. — S.  P.  10  Mod.  5.^-8.  P.  And  this  maxim  takes  away  the  difcomtinum 
mmct  of  the  reveifion  of  afubjed  depending  upon  an  cftate  tail  ia  the  King  where  the  King's  grant 
by  his  patent  of  land  in  tail  pafies  it  in  fee  j  for  that  is  a  wnog.  Jenk.  308,  pi.  84.—— -Every  did 
cootinuanco  is  a  tort,  which  the  King  cannot  do.  PI.  C.  233.  a.  per  Southcott.'->The  King  can  nai 
b^  m  vfurfer  of  a  eburcb  upon  a  prefentneot  by  lapfe  where  there  was  no  lapfe  $  mor  can  he  be  j^ 
dijpti/or  of  land.-    Refolved  by  all  the  Judges.    Jenk.  244.  in  pi.  28. 

Vot.  XVL  T  y  30.  Thc5 
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s.  p.  lo         30.  The  King  only  can  mai/  a  corporation,  Jenk.  170.  pL  tt. 

in  Sutton  Hofpital't  Cafe  cites  49  H.  3.  4.  a.  49  Afl*.   81 AttJ  he   may  ja«iff  mv   t\Mp** 

ration  put  of  attothfrt  and  both  (bail  ftand.    Jeok.  270.  pi.  88.  *Atid  he  may  gm  fjimer 

to  a  ftAjtQ  to  tuime  a  eorpormtion  j  aAd  'when  it  U  named,   it  it  the  King's  corporatioa*    Jcslu 
S70.  pi.  88. 

The  K-tng  may  «r«fiF  guilJau  mertatorUm^  i.  e.  a  fraternity  or  foelecy,  or  inoorpormtioo  of 
merchants.  8  Rep.  125.  a.  Hill.  7  Jac.  in  Cafe  ef  the  City  of  Londoa.  ■■■  %  L.  P.  R.  144. 
Cites  S.  C. 

31.  A  bargain  an  J  /ale  by  the  Eing^9r  any  confidiratian  U  m 
corporation  is  good,  altho'  the  King  cannot  (land  fei&d  to  the  afe 
of  another.     Jenk.  270.  pi.  88. 

32.  Regularly  the  King  by  his  commiQion  may  awihorhu 
whom  he  pleafes  to  execute  an  act  of  parliament.  2  Hawk.  PL 
Cr.  37.  cap.  8.  f.  28. 

33.  It  feems  that  the  King  himfelf  cannot^/  injuigment  j^am- 
any  indi^ment ;  becaufe  he  is  one  of  the  parties  to  the  fait. 
2  Hawk.  PI.  Cr.  2.  cap.  i.  f.  2. 

34.  It  feems  to  be  clearly  agreed  that  the  King  cannot  giv€ 
any  addition  of  jurifdidlion  to  an  antient  Court.  2  Hawk.  Pi.  Cr.  2, 
cap.  I.  f.  2. 


(T.  2)  Prerogative  of  the  King  in  generaL 

,    I.  TTH  E  prerogative  of  the  King  flfall  not  prejudice  any.  PI.  C. 
**■    487.  Midi.  17  &  18  Eliz.  Nichols  v.  Nichols. 

2.  The  King  may  bring  his  writ  of  quare  impedit  in  a  foreign 
county^  if  he  will.  Br.  Prerogative,  pi.  115.  cites  4  £•  3.  9.  and 
Fitzli.  Brief  705. — ^But  Brook  fays  quaere  at  this  day. 

3.  The  King  fhall  not  he  amerced ^  nor  nonfuited.  Br.  Prero- 
gative^!. 100.  cites  Fitzh.  Brief  898.  H.  26.  E.  3. 

4.  Tlie  nvrit  of  the  King  fcall  not  abate  for  falfe  Latin.  Br. 
Prerogative,  pi.  114.  cites  28  E.  3.  97.  and  Ktzh.  Brief  429. 

'  *-»But  the  contrary  was  adjudged  there,  pi.  910.  29  £.  '^«  44. 
Ibid. 
C  5^5  3  S*  '^^  King  IS  not  bound  by  efloppels\  nor  by  *  recoveries  had 
•  S.  F.  betwixt  frangers :  nor  by  tlie  fundamentaljurifdiSion  of  court  i, 
has*?  Jet  ^^  appears  38  AfT.  20.  where  a  fuit  was  for  titlics  in  the  Ex- 
veriion  ex-  chequer,  being  a  mere  fpiritual  thing.  Per  Hobart  Ch.  J.  Godb. 
*  peaant  up-  299.  Pafch.  2 1  Jac.  in  Sir  Edward  Coke's  Cafe. 

onanetbite- 

tail  }  nor  by  abeyance^  nor  by  eoUmteral  vtmrrmnty  of  his  aneeftor  without  alTecS.  He  is  not  bomj  hy 

JiQionsoflavf,  Jenk.  287.  in  pi,  at, 

S.  P.  as  dc-  (5,  All  gQQj^  in  England,  in  nvhich  no  man  hoj property^  QiaD  be 
rJi^re"*^  adjudged  to  the  King  by  his  prerogative  &c.  Per  Gafcoigne^ 
tix>Te,  and    quod  nullus  negavit.    Br.  Prerogative,  pi.  12.  cites  8  H.  4.  2. 

the    like. 

2  Vent.  268.  Hill.  1  ft  3  W.  4r  M.  in  Cafe  of  Woodward  ▼.  Fox.— -.So  of  exirmpmrtehisl  iiiJbtH 
tho'  thini^s  of  an  ccclefiaftical  nature.  lbid«-^«  it  is  iaid  eJitwhcrc  ^Umi  Itc.  2r.  Prtrocativc* 
pi.  \%.  citca  8  H.  4.  %s 

7*.  Where 


:  j^rerofiatitie  Of  tl)e  itfnff.  565 

7-  Where  a  right  appears  fir  the  King  in  a  fuity  althJ  he  be  As  in  quare 
mt party  to  the  (Sit,  he  fhall  recover  die  thing.  Jenk.  219.  J^^^J'e^'J;^' 
pi.  65.  cites  1 1  H.  4.  71.  16  H.  7. 12.  12  H.  7*  12*  F.  N*  B.  38.  iubjeds,  if 

«' title  for 
the  Kins  appean  to  the  Court,  the  Court  (hall  ex  officio  award  a  writ  to  the  bifliop;  for  the  King  it 
ioterefted  wh«re  right  appears  for  kim  in  the  fuitof  an^  one.    Jenk,  25.  in  pi.  47. 

8.  The  King /ball  not  pay  *  toll,  pontage^  nor  pajfaj^e'^  nor  fliall  S.  P.  Jcnk. 
lapfe  by  fix  months  of  a  henefice  bind  the  King;  fo  01  alienation  by    )'  ^^^^^ 
his  villein  before Jei/ure  j  for  f  nullum  tempus  occurrit  regi  :  but  con^  •  s.  P. 
tra  ofcuftomy  ivbicb  may  have  lawful  commencement,  as  gavelkind,  N»rcMftom, 
boroughh-engli/h,  devifing  land  by  teftament^  and  the  like  j  but  the  ^l^^^^^ 
Kin^s  horfe  /ball  not  be  forfeited,  as  waif  9r fray ;  nor  \  twenty  de^  j  n.  cites 

f cents  fhall  not  toll  the  King^s  entry ;  nor  wreck  ofthefea  of  his  goods^  *3  H.  3. 
and  not  claiming  within  the  year  fhall  not  prejudice  him  \  norfale  in  ^^\\^  *^l!!l 
^market  overt  \  for  the  King  fliall  not  be  hoMxA  by  any  cufiom  +  pi.  c. 
Hvhich  goes  to  tbeperfon  or  to  the  goods  :  contra  ofcufiom  upon  the  land,  *43  •  *•  «^3* 
as  borough^englifli^  gavelkind  &c.     And  yet,  per  Prifot,  if  land  +'  j^  ^ 
which  ought  to  pay  zfine  at  the  alienation  be  aliened  to  the  King,  held  dearly 
he  fliall  not  pay  fine.    Br.  Cuftoms,  pi.  5.  cites  35  H.  (5.  25.  '  ^    ^^ 

Court)  that 
ngaioftthe  Queen  xdefetni  U  no  fUay  nor  any  title  againll  the  Queen,  becaufe  nullum  tempus  occurrir 
regi ;  neither  (hall  Uebti  be  imputed  to  her ;  for  the  polfelllons  of  the  Quceo  are  large,  and  it  is  not 
fit  that  (he  (hould  be  bound,  or  ty'd>  tolojk  to  her  affairs  concerning  her  po(reffions,  or  to  incur  any 
damage  in  default  thereof;  for  (he  is  to  intend  and  manage  the  publick  aJBfairtof  the  kingdom  and 
ftskXt,     X  Le.  31.pl.  37.  31  Elix.  in  the  Exchequer,  Norris'sCafe. 

No  *  /or^i  (hall  be  imputed  to  the  King.  Co.  Litt.  57.  b. — S,  P.  And  therefore  there  can  be  no 
trr at  ty  frwi/o  in  the  King's  Cafe.  Rcfolved  per  Cur.  6  Mod.  247.  Mich.  3  Ann.  B.  R^n  Cafe 
of  the  Queen  v.  Banks.— ~-S.  P«  per  Fleet\rood  Serjeant    %  Le.  1 10.  Trin.  m  Elis.  in  C  fe  of 

Kivetv?*l*ayIor.— S.  P.  2  Hawk.  PI.  Cr.  408.  cap.  41.  f.  11. •  See  (Q^6;pl.  a. jS.  P. 

t  laft.  7U.— PI.  C.  243.  b.  S.  P. 

9.  Where  an  advowfon  held  of  the  King  defends  to  four  parce^  S«".  Prefen- 
ners,  and  the  one  is  within  age ;  becaufe  the  advowfon  is  not  ^*!*.°cUci' 
parted^  the  wh^le  advowfon  fliall  remain  in  the  hands  of  the  s.  C. 
King  until  the  infant  be  of  full  age,  and  then  all  fliall  fue  livery. 

Br.  Prerogative,  pi.  44.  cites  38  H.  6.  9. 

'  10.  Founderfhip  may  come  to  the  King  by  efcheat.     Br.  Pe- 
tition, pi.  26.  cites  5  £•  4.  118. 

\\*  A.  was  pound  to  two  in  ao  obligation  in  40  /.  and  the  one  So  if  one  of 
wasfelo  defe,  which  was  found  by  office;  and  per  Choke  J.  it  is  }^°\"^*' 
all  forfeited  to  the  King.:  but  Young  contra;  for  the  furvivor  Kh^'iha.l 
took  place  before  the  oifice.    Br.Traverfe  de  office,  pi.  36.  cites  have  the 

8  E.  4.  4.  tt'a* 

have  the  intire  ox  or  horfe  of  the  outlaw  held  in  common.   PI.  C.  243.  a.  Trin.  4  Elis.    WjUioa 
V.  Ld.  Barkley. 

12.  Where  an  alien  has  a  feigniory  or  manor,  and  the  tenants  [  56^   1 
are  amerced^  the  King  fliall  have  it  by  avowry ;  quod  no'n  negatur. 

^ere  how,  without  matter  of  record.   Br.  Prerogative,  pi.  97. 
cites  II  £.4.  2.  and  Fitzh.  Avowry,  pi.  423. 

13.  Where  the  Kling  leafes  lot  years,  rendring  rent  with  conm  S.?.  P1.C. 
Utirn  of  reentry  for  non-payment,  the  King  is  not  bound  to  de-  ^J^'^'ZT^ 

y  y  2  maiMi 


I 
I 

I 

I- 


566  ptetogatttie  of  fte  ftlns- 

King  it  nm  mand  the  rent  as  a  common  perfon  is,  per  Hufley  amd  BnaA; 
fjS^^r'w/-  ^*°^*  P^  Huffcy,  this  ought  to  be  found  by  office.  Br.  Pierogi* 
tJnce  CO  any  tire^  pL  loi.  cites  2  H.  7.  8. 

mao;  but 

the  fubje£t  who  pays  to  the  King  ought  to  bring  with  him  acquittance,  and  todemaai  at  of  the  Kiag. 

Br.  Prerogatiye,  pi.  i«i.  citea  %  H.  7.  S. 

iftf/bySege-  14,  In  a  thing  newkf  given  byjlatute  the  King  cannot  hare 
Khi^*ma*    prerogative.    Br.  Prerogative,  pi.  63.  dtes  12  H.  7.  19.  per 

hare^pre^   Frowike. 
gatire  of  a 

thing  newly  giiren  by  ftatute,  *  -if  the  fame  wms  at  common  law  htftfre^  Ibid.  Br.  Parliancot, 
pi.  46.  cites  S.  C— *  The  year-book  9.  b.  mentions  the  fame  thing  being  inlarged  by  ftatnte.— Xr 
Mfirger  of  deeds  be  made feiott^  iff tatmU^  there  if  a  man  (eifed  of  lands  be  thereof  convided*  the 
King  may  have  annumy  diem  CSf  vaftum  by  his  prerogatitev  tho'  it  be  not  cxprcfs'd  in  the  ftatuic. 
Pr.  Prerogative,  pi.  63.-*$.  P.  For  by  law  it  is  annexed  to  the  nature  of  the  felony,  Br.  Pariia- 
mcnt»  pi.  46.  cites  S.  C. — Centra  %tfbere  a  thing  i»  ena^d  by  ftatute,  of  which  nofmch  likeliiag 
tvaiat  common  /aw  h^fore^  as  to  have  th«  ward  of  the  heir  of  cefty  ^uc  ufe*  Br.  Prerogative,  pi.  6}. 
Br.  Parliameat,  pi.  40.  cites  S.  C. 

15.  If  the  King  aliens  land  parcel  of  his  dutchy  of  Lath 
tajler  within  age,  there  he  may  avoid  it  by  non-age ;  for  he 
has  the  dutchy  as  Duke,  and  not  as  King ;  contra  of  the  land 
tuhich  he  has  as  King;  for  the  King  cannot  be  difabled  by 
nonage,  as  a  common  perfon  {hall  be ;  quod  nota.  Br.  Pre- 
rogative, pi.  13  a.  cites  1  £.  6.  and  anno  6  and  26  £.  3.  ac- 
cordingly. 

16.  No  man  can  enter  upon  the  poffeJRon  of  the  King  for  C9n&- 
tion  hrokeny  but  is  put  to  his  fuit ;  lor  the  land  ihall  not  be  pluck- 
ed from  the  King  without  trial  or  matter  of  record,  any  mort 
than  it  can  be  veiled  in  him  without  matter  of  record.  Arp. 
D.  139.  pi.  33.  Hill.  3  and  4  P.  &  M.  The  Duke  of  JJorfoIk*? 
Cafe. 

17.  The  King  can  hold  of  none,  IX  154.  b.  pi.  18.  Mich. 
4  &  5  P.  &  M.    The  King  v.  Archbilhop  of  Canterbury. 

1 8.  The  trcatife  of  Pr«rogativa  Regis  docs  not  contain  all  the 
prerogatives  of  the  King,  but  part  of  them.  Arg.  PL  C.  322. 
Mich.  9  &  1  o  YXvL,  Cafe  of  Mines. 

19.  Without  feifurc  no  property  is  changed  by  'waiver  &c.  «n- 
lefs  in  cafe  of  the  King.  Per  Catlyn  Ch.  J.  D.  338.  b.  pi.  40. 
Mich.  16  &  17  Eliz,  Anon. 

20.  Prerogative  is  no  protection  againji  that  which  is  hard  and 
tortious.  Per  Periam  J.  Mo.  104.  Pafch.  27  Eliz.  citci  PLC 
.  .  .  Barklcy's  Cafe. 

ac.  Cited  21.  Manwood  Ch.  B.  took  this  diverfity,  viz.  Where  it  ii 
•Vcnt.267.  ordained  hjfatute^  that  by  feafance,  misfeafance^  or  noo-fea- 
w  ^  &*M  ^  ^^^^^9  0^  ^  thing,  the  offtinderfball forfeit  fuch  a  fum  of  monef ,  ad 
.  C.  B.  in  does  not  exprefs  to  ivhom  he  Ihall  forfeit  it,  there  the  forfeiture  fliall 
Cafe  of  be  intended  to  the  King,  unlefs^  the  penalty  befgr  taking  of  roods 
Woodward  ^^^  i„  ^jyich  thefubjeSl  has  a  property,  then  the  fubjeft  ftiall  havt 
*■  *^**  the  forfeiture  in  recompencc  of  hxs  property  loft.  Mo.  ajp* 
Pafch.  29  £Uz.  Anon. 

22.  fto* 


]?rerosatitie of  fl^  9Un0.  ^  ts^*\ 

12.  Prerogative  cannot  alter  ejiates.  Per  Fenncr.  Owen.  90. 
3)Iich.  29  &  30  Eliz.  in  the  Biihop  of  Lincoln's  Cafe. 

23.  Always  when  the  title  of  the  King  and  of  the  JuhjeB  concur  y  S.  P.  2  L. 
the  title  of  the  King  fliall  be  preferred.     3  Le.  25 1.  Per  Eger-  ^sfp.*Dt' 

ten  Solicitor.  tur  dignUri 

is  a  rule  in 
the  cafe  of  concurrence  of  titles  between  the  King  and  fubjedl.  %  Vent.  a6l.  HUl.  a  &  3  W.  &  M« 
C.  B.  tn  Cafe  of  Wood«rard  v.  Fot>  cites  9  EUp.  24. — At  the  Kin%Jcrd^  mefne  and  tenant;  the 
tenant  pays  iii  rent  at  the  day  before  noon^  and  then  the  faipe  day  before  night  the  mefne  dies*  hit 
heir  within  age,  the  King  (hall  be  paid  the  rent  again  \  for  here  the  title  of  the  King  r  ir_  "i 
and  the fubjedt  concur  together  *  «/  one  time^  and  in  that  the  King  (hall  be  prefur'd.  '     5^7    J 

3  Le.  251.  Per  Egerton  Solicitor,  cites  43  E.  ^.«— *  S.  P.  PI.  C.  259.  a.    But  where  the  title  ef 
the  fubje£t  is  elder  tiian  that  of  the  King's,  he  (hall  avoid  the  title  of  the  King. 

24.  All  pretence  of  prerogative  againfl  magna  charta  is  taken 
away.     2  Inll.  36. 

25.  In  the  King's  Cafe  all  the  coparceners  Jball  dofuity  as  well 
afier partition  as  before,  and  fo  fhall  their  feveral  Coffees;  for 
uie  ftatute  of  Marlebridge,  cap.  9.  does  not  extend  to  the  King. 
2  Inft.  ii9« 

26.  A  nijt prius  ihall  not  be  granted  where  the  King  is  party y  or  s.  P.  t 
where  th^  matter  toucheth  the  right  of  the  King,  ^without  afpe-  Hawk.  PI. 
fial  warrant  from  the  King,  or  the  aflent  of  the  King's  attorney*  ^'  ^^i» 
a  Inft.  424.  P-^a.     • 

27.  Eycty  prerogative  is  as  ancient  as  the  Crown,  and  no 
prefcription  lies  in  it;  per  Clerk  J.     Arg.  J^ane  26.  Mich* 

4  Jac.  And  per  Flemming  Ch.  B»  accordingly.  Ibidem. 

28.  Every  thing^r  the  benefit  of  the  King  mall  be  taken  larger 
Ijy  as  every  thing  againft  the  King  ihall  be  taken  ftri<9:ly  \  per 
Hobart  Ch.  J.  Godb.  295.  Pafch.  21  Jac.  in  Sir  Edward  Coke's 
Cafe. 

29.  AnyfubjeB  may  have  an  appeal  ^gaXnii  tlitperfon  whofleals  S.  P.  Jl^ 
the  Kings  or  Queens  goods,    Jenk.  25.  pi.  47.  ^IL's'  ^^'* 

30.  The  Judges  ex  ofEcio,  and  every  one  elfe  in  his  ftation  Jenk.  3^- . 
0Ught  to  ajjifl  the  King  in  his  rights^  and  the  Judges  are  bound. ex  pl»  n* 
officio  to  take  notice  of  every  ftatute  which  concerns  the  King. 

Jenk.  303.  pi.  67. 

31.  Upon  an  information  for  the  King  he  may  have  a  diftringas 
with  a  tales  before  there  be  anv  default  of  the  appearance  of  a  jury 
upon  the  venire  facias,  and  xizns  person  returned  in  the  venire 
facias  be  omitted  or  mifnamed  in  the  diftringas  with  the  tales,  it 
ihall  be  amended.    Jenk.  87.  pi.  70. 

32.  The  King  cannot  befuedy  nor  can  a  *  dijtrefs  be  t^ken  upon  •  S.  P.  1 
land  in  bis  poffejion.    Jenk.  w  2.  pi.  1 8,  ^*^^  ^^ 

la.f.  26.*^    . 

None  may  diftrain  for  feigniory  or  reati  in  the  land  of  the  Kingt  which  he  takes  iq  t|ie  capacity  of 
1^  body  oaturali  fior  have  cxecutitn  of  them*  ?1.  C.  14a.  ^« 

. 

33.  It  is  clear  that  the  King  cannot  bi  devefiedofany  of  his  pre^ 
rogativis  by  general  fvords  in  an  aB  of  parliamenty  but  diat  there 
muft  be  plain  and  ezprefs  words  for  that  purpofcj  tho'  aU  his 

T  y  3  #ther 
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otKer  rights  are  no  more  favout'd  in  Iz^  than  the  rights  of  hit 
fubjeas.  8  Mod.  8.  Mich,  ^  Geo.  in  Cafe  of  the  King  t.  tho 
Archbifliop  of  Armagh. 

(U)  JVhat  Thing  may  be  done  without  Licence  cf  the 

King. 

(i.  U  OT.  Pat.  It  E.  I.  M.  15.  Letter  to  Dean  and  Chapter 
■'^  San£ki  Pauli  London^  quod  cemiterium  inctudere  ^J^, 
fnuro  lapideo*'] 

a.  Before  the  ftatute  18  £.  3.  no  fubjeft  might  ^s  mttr 

the  fea  without  fpecial  licence  of  the  King.  But  there  it  i§ 

'enaded,  that  the  fea  {hall  be  open  to  all  merchants.    Dav. 

Rep.  56.  b.  Mich.  8  Jac.  in  the  Cafe  of  the  Royal  Pifcharj  of 

the  Banne. 

3.  Before  3 1  Eliz.  which  was  the  next  year  after  the  Spanlfli 
Invafioni  there  was  not  any  licence  or  commiflion  of  any  King 
or  Queen  of  this  realm  for  the  taking  of  f alt-peter ;  but  in  uie  faid 
31  year  there  were  two  licences  granted,  the  one  particular 
-  to  ^George  Conftable  Efq;  and  the  other  general  to  George 
t  5^8  J  Evelin,  Richard  Hills,  and  John  Evelin.  TYic firft  gav.e  Confta- 
ble power  and  authority  for  1 1  years  to  digy  open^  and  work  fir 
falt'peter  within  the  counties  of  Tori ^  Nottingham^  Lancafler^  Nor^ 
thumberlandf  Cumberland^  and  the  bifhopricl  of  Durham^  as  wdl 
within  the  lands,  grounds,  and  pofleffion  of  tne  Queen,  as  with- 
in the  lands,  grounds  and  pofleflions  of  the  fubjecls  within  the 
counties  aforefaid,  and  the  confideration  of  the  patent  was 
for  a  great  quantity  of  falt-peter  jrearly  by  the  faid  Geoij;c 
Conftable,  to  be  made  and  provided  tor  the  ftore  of  the  Queen  at 
a  lower  rate  than  before  was  paid.  12  Rep.  14.  in  the  Cafe  of 
Salt-Peter. 

4..  ^he  either  commiffion  to  Evelin  &c.  extends  to  all  the  realm 

of  England  and  Ireland,  and  all  other  dominions  of  the  King^  as 

well  within  the  lands,  grounds,  and  pofleflions  of  the  Queen,  as 

within  the  lands,  grounds,  and  poflfeffions  of  any  of  the  lubjefts. 

.    1 2  Rep.  14.  in  the  Cafe  of  Sajt-Peter. 

5.  And  after,  viz.  18  OAober  2  Jac.  commiflion  was  grant- 
ed to  Evelin  and  others  to  take  falt-peter  in  the  landsj  poffcf- 
fions,  and  other  convenient  places,  and  in  convenient  tiaes ;  io 
that  there  were  but  three  licences  or  commiffions  ever  made, 
and  in  none  of  them  2x1^  power  by  exprefs  words  is  given  to  dig  i» 
any  man^on^houfe  &c.  And  in  none  of  them  is  any  prohibitioa 
to  the  Uibje£t  to  dig  in  his  own  land.  1 2  Rep.  14.  in  ihc  Cafe 
of  Salt*Peten 


(X)Imi 
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(X)  •  Impofitions.  rj«^^ 

a   thing 

{l.  1 1 2.  3.  cap.  5.  npH E King  wills  that  m man  be  ehargedto  ^^'«h  i«^ 

^  arm  himfeif  otherwife  than  he  was  S!e  people^ 
wont  in  the  time  of  his  progenitors  Kings  oi  England,  jlnd  that  of  which ' 
no  man  be  compelled  togQ  out  ofhisjbire^  but  where  nccefTity  re-  f^«y  ^*^1 
quireth,  and  fudden  coming  or  ftrangc  enemies  into  the  realm,  bcnefit^^fo 
and  then  it  Ihall  be  done  as  hath  been  nfed  in  times  paft  for  the  that  a  V^ 
defence  of  the  rcalme.l  cbargt  of 

impofithnt 

cxetnpti  sot  from  finding  armor  which  continues  in  their  own  cufto^y.  Savil.  51.- \  Bacon,  Of 

GoTernment»  2d  Part  102,  103.  takes  notice  of  this  ftatute,  and  lays  that  the  words  thereof  are 
YariouHy  fet  forth  in  the  books  in  print,  and  fays,  that  the  words  in  En^lifh  are  verbatim  thus,  viz. 
And  that  none  be  diftralned  to  go  out  of  the  counties,  if  not  fvr  necejfity  of  fuddtn  coming  of  ftrangt 
4nemiex  lnt»  vr  in  the  kingdom  s  whence  he  infers,  that  probably  the  invalion  muft  be  adual  before 
they  are  drawn  out  of  their  counties,  and  not  iear'd  only ;  and  it  muft  be  a  fudden  invifion,  and  not  • 
of  publick  note  and  common  fame  foregoing. 

[2.  II  H.  7.  cap.  I.    The  King  calling  to  remembrance  the  Thisftatute 
duty  of  allegiance  of  his  fubje^s  of  this  his  realm,  and  that  they  f*b'^K'*** 
by  reafon  of  the  fame  are  bound  to  ferve  their  Prince  and  Sovereign  great  con- 
XjOxAfor  the  time  beings  in  his  wars  for  the  defence  of  him  and  the  trorerfy, 
Ain^/againft  every  rebellion,  power  and  might  reared  againfl:  him, 
and  with  him  to  enter  and  abide  in  fervice,  x,  <•  in  battell,  if 
cafe  fo  require  &c.] 

3.  II  H.  7.  cap,  18.  Every  fubjeft,  by  the  duty  of  his  alle- 
giance, is  bound  to  ferve  and  aAft  his  Prince  and  Sovereign  Lord, 
at  all  feafons  when  need  fhall  require.] 

[4.  31  E.  I.  Rot.  Fin.  Memb.  2.  Inquifition  of  thofe  that 
Huerefrejfed  to  go  vUo  Scotland^  and  did  not  go  &c.] 

[5,  gH.  4.  24.  recites.  That  whereas  [by  the]  23  R.  2.  it  was  r- — '^— % 
commanded  throughout  the  realm,  and  to  certain  people  of  the  *  ^°'-  '^^« 
realm  charged  upon  their  allegiance  to  *  come  to  the  Duke  of  Tork^  -    ^ 

then  being  Lieutenant  of  England y  to  go  and  tarry  with  him  at  the 
'wages  of  the  King  Sec, , 

[6.  5  H.  4.  N.  24.   Acommiffioil  agreed  by  parliament  to  be  [  569  ] 
fent  into  every  county,  thereby  giving  power  to  commiffioners  Prynne't 
to  impofe  arms  upon  thofe  who  are  able  to  find  them  at  their  own  C°"-  R«c. 
coftsy  and  to  ferve  In  perfon,  and  for  thole  who  are  able  in  eflate  N^'^t*** 
and  not  in  perfon  to  find  others  for  them,  to  the  intent  that  The  Com- 
for  the  defence  of  the  realm  they  may  ftay  in  their  country  at  ^'^^^  <*<> 
their  own  cofts  &c.  as  the  commiflioners  fliaU  (hew  them,  and  c^JlfijIion 
(hall  find  for  the  defence  of  the  country  as  need  fhall  be,  and  for  the  ar- 
prepare  beacons  &c.l  "y*"?  «»»■ 

*  '*  mu'lcring 

of  n-T.   or 
watching  of  tKe  beacons,  and  pray  the  Kin|>  tbat  from  thenceforth  there  fliould  no  other  form 
thereof  be  made.    Whercunto  the  King  with  the  aflent  of  th«  Lords.,  after  confultation  therein  had 
with  the  Judges  of  the  realm*  confcoted. 

[7.  ^tuercy  Whether  the  fubjefls  of  England  arc  bound  by  Br  the  law 
their  aUegiancc  \.ogo  with  the  Kingy  or  upon  his  command,  to  ®'  ^*^*  ' ''** 

J  4  ^or 


5^9  Ptetoffatite  of  t^e  &tng. 

J*  '*jl'^^  wjr  f«  a  foreign  dominion^  which  is  not  any  part  of  the  dorm* 
ifbu^nsZe  '^lo^s  ^f  *<5  King,  to  fubdue  it.  It  fcems  *  Yes.] 
€^untry^  but  8.  25  E.  I.  f  in  the  monaftcry  of  Gi(burne  the  King  wouU 
either  by  have  thc  conftablc  and  marfliall  of  England,  and  other  lieges,  ft 
prUam7o?;  ^  '^^"^  FJanders,  who  refufed  it,  becaufe  (as  diey  faid)  they 
or  in  cafe  of  were  not  bound  to  go  out  of  the  dominions  of  the  King,  and 
abjurttion     ypon  this  they  levied  war  againft  the  King.] 

by  the  common  law.  And  therefore  the  iT/ir^  eaniflfend  anyfmije&  of  England  agaiitfi  hHi  tnBu 
firve  him  out  9/ the  rea/m;  for  that  (hould  be  an  exile,  and  he  ihould  perdere  patriam ;  noy  beoa 
not  be  fent  agamft  his  will  init  IrtUnd^  loferve  the  King  as  bis  defmty  thert^  becauia  it  it  oat  1^ 
the  realm  of  England ;  for  if  the  King  might  fend  him  out  of  the  realm  to  any  place,  thcnnader 
yretence  of  ferrice  as  ambaflador,  or  the  lilu,  he  might  fend  him  into  the  £artfaeftpaxt  of  dx 
world*  which  beiag  «n  eiile  it  prohibited  by  the  ad  9  U.^.  cap.  47.  1  Ic^.  47*  48.—-**  Ori{. 
(Que.) 

T  Orig.  (en  rAflHoigne  de  Giibume)  but  what  the  word!  (rAmoigne}  iignify  caa  only  be  gue&'i 
at ;  that  there  was  fuch  a  rtligioui  houfe,  appeart  in  Brraipt.  Chron,  anvng  the  Decern  Saiptorts 
1209. 1.  35t  34.  And  that  it  lay  in  Clevelandy  and  was  fbuaded  by  Robert  da  Breus  in  the  tine 
•f  H.  I.  appears  Ibid,  i«iS. 

[9.  34  E.  I.  5.  There  is  a  pardon  of  the  conjiahle^  marjballi  and 

others^  and  all  others  being  of  their  JelIow(hip,  confederacy  aod 

,  bond,  and  alfo  to  all  others  that  hold  20 1.  land  in  ouir  realm, 

whether  they  hold  of  us  in  chief  or  of  other  (that  were  afpotxt- 

td  at  a  day  certain  to  pafs  over  with  us  into  Flanders^  f of]  ih 

rancour  and  evil  will  horn  againfi  usy  and  all  other  ofiences  that 

they  have  done  againft  us  unto  die  making  of  this  prefent 

charter.] 

The  opi-  [10.  f.  H.  4.  Br.  Tenures,  44.  73.    By  Thirning,  a  man  is 

Thirntne      *^  bound  to  go  with  the  King  to  imr  extra  regnam^  hi*t  for  fvagiS', 

here  is  to  be  but  men  are  bound  by  their  allegiance  to  go  at  the  King's  coo- 

iinderftood    mand  within  the  realm^  and  in  defence  of  thc  realm  l)y  their 

«  EngiS.    tenures.] 

fubjea  Is         [11-  7  H.  4.  Proted.  100.   By  Thirning,  the  King  cannot 

not  com-     compel  a  man  to  tto  out  of  the  realm.l 

pellableto  *^  6  y  J 

go  out  of  the  realm  widiout  wagesi  according  to  the  ftatutes  t  E.3.  c.  7.  18  C.  3.  c.  8.  itH.  i 
c«  19  J^c.  7  H.  6.  c.  I.  3  H.  6.  c.  <;.  Sec.  in  anno  25  E.  i.  Bigot  Earl  of  N.  and  5.  aod  Isd 
Marihal  of  Englandf  and  Bohun  Earl  of  H.  and  H'rgh  Conftable  of  England,  d«d  eiKi^ica  pe- 
tition to  the  King  in  French  (whicti  Ld.  Coke  fays,  he  has  fecn  anciently  recorded),  on  the  hti^ 
of  the  Commons  of  England^  concerning  how,  ann  in  what  fort  they  in  to  be  employ 'd  in  his  VU- 
jefty's  wars  out  of  the  realm  of  England,  and  the  record  faith»  that  poft  multas  ic  irarias  altered 
tiones,  it  was  refolved*  that  they  ought  to  go,  but  in  fuch  manner  and  form  as  a^-er  was  dcdaitti 
by  the  fald  fUtutes,  which  feem  to  be  but  declarative  of  the  cor.nion  law.  And  (after  citing  misf 
cafes)  it  was  concluded»  that  the  liegeance  of  a  natural  bom  fubJcCit  was  cot  Icc^  and  coB^u'd  oetf 
toSnglafid.  7  Rep.  7.  b.  8.  a.  Trin.  6  Jac.  In  Culviu's  Cafe. 

12.  Where  imports  or  impoGtions  are  generally  named  ia 
diverfe  zGts  of  parliament,  the  fame  arc  to  be  intended  of  law- 
ful impofitions,  as  of  tonnage  and  poundage,  or  other  fubSdies 
impofed  by  parliament,  but  none  of  thofe  afts  or  any  ether  do 
give  the  King  power  at  his  picafure  to  impofe.     2  Inft.  64. 


(Y)  Msnef. 
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(Y)  Money.  '  ^^^'>' 

[i.  Viflrror  of  Jufticcs,  fol.  3.  b.  It  was  ordained^  that  no  s.p.^inib 

*^^  King  of  this  realm  might  change  his  moneys  nor  impair y  \ly^'^^ 

nor  amend,  nor  make  other  money  than  of  Jtlver,  *  without  the  be  inforc'd 

aflent  of  all  the  counties.^ Rot.  Pari.  17  E.  3.  N-  15*  16.  or-  to  uke  in 

dains,  that  the  money  \xt  Xof  the  allay  of  the  ancient  efierling,  ^^^^  ^ 
and  that  it  ihall  not  be  ||  tr an/ported  out  of  the  realm.]  other  pay. 

ment  any 
money  madei  Imt  only  of  lawful  mctaU  that  it  of  filrer  and  gdld»  at  the  Mirror  hath  told  you. 
%  Inft.  577.——*  a  Inft.  576.  citea  Mirror»  cap.  i.  f.  3.  and  fayst  that  the  fvordt  (fans  Taflentdtt 
touts  feacoantiet]  fignify  without  aflent  of  parliament.— {  Piynne's  Cotton's  Records  Abr.  37. 
No.  15.  ^tesdie  fame  Roll,  that  filver  be  coin'd  according  to  the  old  fteritng  in  poiie  and  allay,  to 
he  current  among  the  fubjeds,  and  not  to  be  carried  over  upon  pain  of  death.  And  if  the  Fleming 
flxnild  coin  their  filver  accordingly,  that  the  fame  be  current  among  merchants.— -|  Tranfptrtatitm 
of  money  is  an  offence  againft  the  ftate,  policy,  and  fafety  of  the  kingdom,  and  fo  fami^tAit  by  the 
etmrnomUno^    Hob.  270^  Courteen's  Cafe.— Ibid.  193.  citea  ftat.  5  R»  i. 

[2.  Rot  Pari.  20  E.  3.  17.  The  Commons  pray,  that  the  re-  ^^^^^ 
eeivert  of  payments  of  our  lord  the  King,  receive  of  the  people  in  ^^  ^^ 
every  place  as  well  gold  as  Jilver  at  the  price  ajfejfedy  *  as  of  the  No."  17I 
part  of  the  people  it  is  articled  herein  to  receive  for  payment  That^the 
the  change  of  money,  of  gold,  nor  of  filver,  nor  this  do  without  ^|J|f^  ™ 
aflent  of  parliament.     Anfwer,  as  to  the  firft  point  of  this  arti-  receive  as 
cle,  be  it  held  •,  as  to  the  milking  exchanges,  be  the  article  ihewn  ^U  r>M  li 
to  our  lord  the  King,  and  %  as  grants  que  font  per  deniers  luy  Siril^** 
which  they  have  ordained  and  confonted  to. J  changers 

thereof  be 
not  without  parliament     The  anfwer  was,  that  the  firft  is  granted,  the  fecond  refpited.-^*  dig. 
(deficome  Ic  people  eft  article  de  eel  receiver  pur  payment  la  change  de  money  d'or  at  d*afgent  n« 
ceo  fiice) — \  Quaere  how  to  tranflate  this. 

[3.  Rot.  Pari,  ay  E.  3.  2  Part,  N.  38.    The  Commons  pray,  P«7nD«*» 
that  exchange  of  money  (hall  not  be  limited  to  anyplace  in  London,  ^^  ^^ 
but  where  every  one  lifts.    The  King  aflents  to  this.]  No.'  38.' 

fays,  The 
print  touching  the  exchaogt^  0^  gold  and  filver  agreeth  with  the  record. 

4.  It  appertains  to  the  King  enly  to  put  a  value  to  the  coin,  and  *  '°ft-  57^ 
to  make  a  price  of  the  quantity,  and  to  put  a  print  to  it,  the  ^a'p^J^* 
which  being  done  the  coin  is  current  for  fo  much  as  the  King  has  Dav.  Rep. 
limited.    Arg.  PI.  C.  316.  in  the  Cafe  of  Mines.  »9-  »•  «««• 

It  was  refolved,  that  as  the  King  bv  his  prerogative  mav  mate  money  of  tuiet  matter  ami  firm  be 
fleafety  end  fjiehlijh  tbtfianderd  thereof ^  fo  may  he  ebange  tbe  money  injubfiance  end  impffffion^ 
and  inhenee  orahefe  tbe  value  thereof,  or  utterly  decry  and  annul  it,  fo  as  to  be  only  bullion,  at  hia 
pleafure.  Et  nota,  that  bullion  eft  moneta  defenfa  &  prohibiuqusei  videlicet,  ufa  caret.  Dav.  10.  b. 
in  the  Caie  of  Mtxt  Monies, 

5.  It  was  refolved,  that  it  belongs  folely  to  the  King  of  Eng- 
land to  make  or  cwn  money  within  his  dominions,  fo  that  no 
other  perfon  can  do  it  without  fpecial  licence  or  command  of 
the  Kmg ;  and  if  any  prefumes  to  do  it  of  his  own  head,  this 
is  treafon  againft  the  perfon  of  the  King  by  the  common  law| 

and 
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and  this  appears  by  the  ftatute  25  E.  3.  cap.  a.  which  is  only  1 
declaration  of  the  common  law ;  and  by  Glanvil,  Britton,  and 
Bra^lon,  before  this  ftatute.  Day.  Rep*  t^  a.  Trin.  2  Jac.  in 
the  Cafe  of  Mixed  Monies. 

6.  As  wax  is  not  a  feal  without  a  print^  fo  metal  is  mf  tmney 

without  an  impreffian.     Dav.  Rep.  19.  b.  in  Cafe   of  Mixed 

Monies. 

[  171   3       7*  The  King  by  his  prerogative  may  put  a  price  or  TaluatioQ 

Every  piece  upon  all  coins,  as  appears  by  a  notable  cafe.  20  £•  3.  fed.  60.  h. 

""L^V     ^a^'  ^«P-  ^^-  *•  ^^  ^^  Cafe  of  Mixt  Monies. 

hate  its  de« 

aoBiiaation  or  vsfkaiUtif  ferwhicli  it  (hall  be  aecepted  or  ptid,  u  for  i  peonyy  tgroatftOr  i  ftiHIsf  i 
juid  all  thl<  o«fght  to  bt  done  by  authority  and  ccuninand  of  the  Prince,  and  wmght  to  be  pabliih'd  h^ 
ffcUwmthn  of  (he  Prince ;  for  befisre  thit  the  jnoney  is  noc  current.  DaT.  Rep.  19.  b.  in  the  Cafe 
of  Mixed  Monies.'— The  King  by  bis  procUunativm  may  mmkf  SHy  cwmU^vful  money  of  J^mgUrndt  a 
fortiori  he  mayt  by  his  prochnution  only,  eftablilhthe  ftaadardof  monies  coin*d  by  his  authority 
wifhio  his  proper  doaMntons.  Da?.  Rep*  19.  b.  in  the  Cafo  df  Mist  Moaies«-«>X^ites  %  Rep.  1 14-  b. . 

9.  15  6r  16  Geo.  2.  makes  it  }ugh«treafon  to  counterfeit  the 
coin  by  nva/hingy  gildings  or  colouring  any  laixful  or  counterfeit 
/hilling  orJtX'pence^  with  intent  to  make  it  refemhle  or  pafsfor  a 
guinea  or  balfrguinea  ^  or  to  file  or  any  ways  alter y  wafby  or  celmr 
any  halfpenny  or  farthing  with  intent  to  make  it  refemhle  orfefsfpf 
ajbilling  or  a  fix-pence. 

And  any  perfon  uttering  falfe  money  knowingly^  fhaJl  fiiffer  fin 

months  imprifonment,  and  find  fecurity  for  two  years  more  %  fir  the 

fecond  offence  two  years  imprifonment^  and  fecurity  for  tnvo  years 

more;  and  for  the  third  offence  fhall  be  adjudged  guilt j  of jeksy 

without  benefit  of  clergy. 

And  if  fuch  perfon  fhall  either  thefamp  day  9r  within  ten  dap 
next  after  utter  any  more  fuch  money  kno^vingly^  orfbally  at  the  time 
of  utteritjgj  have  in  his  or  her  cufiody  one  or  more  piece  or  pieces  of 
counterfeit  money  befides  what  was  fo  uttered^  then  fuch  perfon  fhall 
he  deemed  a  common  utterer^  and  being  conviHed  fhall  fuffer  one  year's 
imprifonment^  and  find  fecurity  for  two  years ;  and  being  afecondumt 
conviSfed  of  fuch  offence^  fhall  be  adjudged  guilty  of  felony  without 
benefit  of  clergy. 

Blood  not  to  be  corrupted  though  perfons fuffer  for  treafon  or  felony. 

Evidence  to  be  the  fame  as  now  ufed  againfi  counterfeiting  the 
lawful  coin. 

And  any  coining  or  counterfeiting  any  hrafs  or  copper  money^  emi 
their  abettors  and  procurers ^  being  conviSed^  fhall  fuffer  two  years 
imprifonment,  and  find  fecurity  for  two  years. 

Perfons  apprehending  fuch  as  have  committed  treafon  or  felony  by 
this  aB^  or  who  have  made  or  counterfeited  any  fuch  copper  n»nej% 
andconviSing  them^  Jhall  receive  of  the Jheriff for  every  fuch  offender 
conviHed  of  treafon  or  felony  40  /.  find  for  every  fuch  offender  con* 
vifled  of  counterfeiting  the  copper  money  10  /.  within  one  month  efier 
€onviBion  and  demand  thereof  made^  teruUring  a  certificate  to  tli 
Sheriff  isfc.  from  the  Judge  or  Ju/Hces. 

Sheriff  refufing  to  pay  the  reward  according  to  the  certifitatefJkJ^ 
forfeit  to  fuch  profecutor  and  profecutors  feverally  double  tbefum  *• 
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¥iBid  by  the  f aid  certificate  to  le  fever ollj  paid  to  thetny  to  be  recovered 
in  any  of  his  Majefi^s  Courts  at  Wejhninjiery  by  action  of  debt ^  bill^ 
fr  information y  nuiti  treble  cofts  offuit*  Sheriff  to  be  allowed  fuci 
payment  for  rewards  in  his  accounts* 

^offenders  being  out  of  prijonjhall  impeach  two  others ,  theyjhall 
be  pardoned. 

And  if  an  ^fon  comnEied  rf  uttering  anyfalfe  or  countetfeii 
fndneyyjhall  cfierwards  be  guilty  of  the  like  offence  in  any  other  countji 
tsfc,  the  clerk  of  ajfifcy  or  clerk  of  the  peace  for  the  county  55*r.  wherg 
fuchfirjl  conviBion  was  had^Jball  at  the  req^efl  $f  the  profecutor^  or 
any  other  on  his  Majeflfs  behalf ^  certify  the  fame  by  a  tranfcript  in 
few  words,  containing  the  effeEl  and  tenor  offuch  conw&ion,  for 
which  twoJhUlings  andfix'pence  onlyfball  be  paid,  andfuch  certifi* 

cate  produced  in  Court  /ball  be  fufficient  proof  of  fuchfornwr  con^ 
^n^io^ 

{Z)  In  what  Courts  he  may /ue.  I  51^  } 

[l.  'T'H  E  King  may  have  a  quare  incumbravit  in  B,  R.  <ho*  it    Fol.  167. 
'*'    be  a  common  plea,  f  7  E.  3.  50.  b.]  - 

[a.  The  King  may  have  a  *  quare  impedit  in  B.  R.  tho*  it  be  •The  Kbf 
a  common  plea.    lyE-s-scb.]  ^         SJs^n^lfl^y 

other  a^oA 
ia  B.  R.  cr  in  wbai  Ctttri  be  wills  per  Fitsheibert  Br.  PicrogatiYe,  pi,  137.  citci  F»  N.  B« 
fol.  32. 

3.  In  quare  impedit  by  the  King,  the  defendant  made  title  and  tra^  All  tfatt 
wr/d  the  title  of  the  King,  and  it  was  faid,  that  the  King  might  J^"^ 
take  his  fuit  in  the  Exchequer,  or  in  what  Court  he  pleased.     Br.  in'  l5i*ad- 
Prerogative^  pi.  78.  cites  4  £.  3.  11.  vantage  liet 

''^  inconofance 

of  the  Court,  and  the  right  of  tytbcs  vuas  try  J  in  the  Exebe^uer  per  patriim  for  thit  c«u(«  f .  dv4 
hy  Dodcridfc  J.  z  Roll.  R.  295.  in  Sir  Edward  Coke's  Cafe.  ^a>  44  £.3,43. 

4.  The  King  has  a  prerogative  oifuing  in  what  Court  hepleafes.  S.  P.  Jenk, 
Refolved  o  Rep.  74.  b.  75.  a.  PafcL  13  Jac.  in  Magdalen  Col-  Ifj^'p*^ 

lege'l  Cafe.  Hawk.  PI. 

C.  it7««ap.  a7.f.  a7« 

(A,  a)  Honours.  Serjeants,  [Punijhment  ofRefufal 
^  to  be  Serjeants  at  Law^  pi.  i,  a*  Knights^  pi.  3, 
&c.] 

[l.   T\Iverfe  apprentices  were  called  hj  the  ELing,  by  the  advice  Prynne't 

"^"^  of  his  counfel,  to  beferjeants  at  law,  and  they  refufed  it,  ^°"-  ^^ 
upon  which  they  were  commanded  in  parliament  by  the  King  Nomo^.  diet 
to  haften  to  take  this  eftate,  and  they  pray'd  refpite  till  Trinity  fame  Roil. 
Term^  and  promifcd  then  .to  take  it,  the  which  id  granted  to  ^'^|J^J^"* 

them  J      *"«    • 
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Poole,  Wet.  them }  but  if  they  do  not  then  accordingly,  that  Aey  ffiall  ftand- 
tSrf 'iwfc*  t°  *«  g«»c«  of  "c  King.    Rot.  Pari.  5  H.  5.  N.  10.] 

apprentices 

at  lawt  and  ferjeants  appointedy  had  refufed  the  fame ;  where,  upoo  the  charge  of  the  warden  tf 
England*  they  txwk  the  fame  upon  them.— -^S.  C.  cited  Dugd.  Orig.  Jurid.  iiOt  if  r.  whoibs 
chat  they  declining  to  take  upon  them  that  degree  and  ftate,  being  called  by  writ  in  3  H.  5.  Meai- 
kran.  20.  were  complained  againft  in  the  parliament  of  5  H.  5.  whereupon  they  were  compclkj 
thereto.  And  fayt,  that  the  firft  writ  of  fummons  to  the  degree  of  Serjeant  which  he  bad  met  viib» 
was  in  6  R.  2.  unto  John  Ciry»  Edmond  Clay»  and  John  Hill ;  cho'  Serjeants  wore  before  thattuM. 

they  being  taken  notice  of  in  the  ftatute  of  Weftm.  t.  in  3  E.  r.* As  to  the  ancient  foraani 

order  in  making  them*  fee  Ibid.  1 1 1.  cap.  42.— — *  And  as  to  the  after  manner  in  H.  yth's  lisK, 
Ibid.  113.  cap.  43.— 'And  howafterwards^  fee  the  nett  following  chapten. 

[a.  If  they  do  not  ^me  at  tbifirji  day  tf  the  return^  thqr  flu& 
fwt  he  received  to  have  the  order  efier^  but  ihall  \^finedfor  tbeem^ 
tempt.  7  H.  6.  15.] 
*Orig.  it  [3.  Rex  &c.  Salutem.  Cum  i8  die  Feb.  anno  regni  noftri 
toJwiSout  ^iccfimo  tibi  preceperimus  quod  in  pleno  com.  tuo  proximo 
the  word  publice  proclamatio  [fiat]  &  omnibus  illis  de  balliva  tua  qoo- 
(fiit  h-i—  nim  xvkXxxtSttJcirefaeeres  ex  parte  noftra  quod  iili  de  com*  prjoBB. 
CtricMp.  i^i  ^(dferent  40  L  terra  infeodohcrtdit*  &  qui  terram  iliam& 
to.  nwt  tenementum  per  triennium  ante  diem  pred.  &  amplius  tenuiflfatf 
Jbiuhthtn*  ic  mlites  ejfe  debuiffent  i^  non  erant  arma  mlit*  reciperent  ante 
^UedTf  hSivasi  Natalis  Domini  proximi  jam  preteritum  licet  qoidam  de 
Zrh  §r  balliva  tua  arma  militana  juxta  formam  mandati  noftri  predid« 
tberwifii  recepifle  debuiflent  &  tamen,  ut  accepimus,  nondum  recepemnt 
C  573  3  ^^  ejufdem  mandati  noftri  contemptum  manifeftum  per  qood 
u  take  upon  nos  indc  certiorari  yolumus^  tibi  preci|»mus  quod  inquifitnni 
^/'m^I^  [fit]  inde  per  facrum.  tarn  mllit.  quam  alior.  probor.  &  Jcga- 
ttpf/MJ    lium  hominum  de  comitat.  predid^.  per  quos  rei  Veritas  &c. 

mllf^roceedt  Dat.  2  JaHi  21  £•  I.] 

^"^'iT^tbe  E4'  -^^^  ^^^  *^  A^rlff  returned  an  inquijltton  indented  of 
fi^%ilihe  thofe  who  have  40 1.  per  annum,  and  then  deducted  the  chai]^ 
vid^^hoii  iSuing  out  of  it ;  and  fome  (heriffs  returned  thofe  who  have 
la  Car,  X.  fomc  land  in  his  hayliwick,  and  [werej  received  to  make  it  40L 
^^aatthat   per  annum  in  other  counties.     But  diverfe  returned  how  much 
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^at^  other  known  in  his  county;  b«t  they  returned  their  names,  who  are 
^fifyf/ff   fuppofed  to  have  40 1.  in  Oxon  and  other  counties,  viz.  in  Scac- 

jervicf  in     cano  m  Baga.] 

eafite  mnd       [5.  3  £.  I .  Clauf.  Memb.  5.   A  man  was  avtncedtxik  20 L  qm 

^^^"TtKnd   ^^"^"^  miles.] 

^tie^fluUs  [6.  The  King  maj  compel  every  man  who  has  land  of  inhoi- 
tMd  €onff  tance  to  the  value  of  40 1.  per  annum  to  he  a  hnighty  or  othcnrife 
ffr'''^7  to  be  fubjea  x,6  a  fine.  7  H.  6.  14.  b.  i  £•  2.  Stat.] 
2r  ^icb  '  [?•  H.  3.  came  into  the  Exchequer  and  cauled  the  fiierifis  •! 
fialivrmaj  the  countics  to  bc  amerced  \  becaufe  they  had  not  diftrainedall 
l^eafter  ^^f^  ^^t  had  fuch  cftatcs  as  the  law  limits  to  be  knights  vr  ta 
JPb^4.   pay  their  fines.    Speed.  533.] 

S/>M,  tr  [8.  6  £.  I.  Roc  Clauf,  Memb.  8.    The  King  fcnt  t0  W 

(beoffj 
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fiieriff,  ^uod  Mines  qui  haiint  20  /•  terr^  i)el feodum  unitu  milUis  f »-  f^*fyj  ^ 
tegrutn  valens  viginti  libras  per  annum^  (s^  de  nobis  ieneut  in  capite  ^^^/T*^ 
Isf  mUites  ejfe  detent  isf  non  funtyjine  dilatione  dtftringas  adarma  ckarg'd^ 
tmlitaria  citra  fuch  a  day  a  nobis  fufcipiendumy  6*  alio  quod  fum^  «v  ^^^^ 
tnoneat  all  fuch  &c.  de  quocunque  tenuerinty  and  there  Memo.  €,  A<«tf^>  ^V* 
quia  cert  is  de  caujis  rex  non  voluit  *  quod  W.  H»  diftringat*  ad  arma  «  p^j   ^^g^ 
militaria  fufcipiendum^  mandatum  eft  the  ttitriS  quod  non  i^c.  dif^  ^     \      » 
tringat.     7  is.  I.  Rot*  Pat  •  Metnb.  a  I.]  -  torn  orstfagt 

[9.  8  E,  I.  Rot.  Clauf.  Memb.  i.  Pro  fine  20  Mar.  given  by  ''^'^^//^^ 
W.  the  King  gave  him  refpeclum  defe  milite  faciendo  from  fuch  a  JJ^^^U  »jA 
time  to  fuch  a  time,  and  after  he  is  amerced  by  the  Juftices  notwtb* 
itinerants,  becaufe  he  does  not  (hew  them  hig  charter.]  -^^"/'^f ' 

[ro.  13  E.  I.  Rot.  Claufo  Memb.  9.    Cum  de  confuetudine  J*^«^'^^ 
regni  &c.  qui  habent  20  libratas  terras  vel  feodum  milit.  valens  boMMrt^ 
20  libratas  per  annum  diftringerentur  ad  arma  nnlitariafufcipiend*  V^^^ 
nos,  ob  fervitium  &c.  in  Wallia  a  communitate  regni  noftri,  volu-  ^^^,*  ^* 
raus  quod  non  habeutes  tum  libratas  terrx  hac  vice  non  diftrin-  dUaminu^ 

gantur.]  watiy^aU 

[11.  20  E.  I.  Rot.  Clauf.  Memb.  8.  dorfo.    Preceptum  eft  J^^*^]^, 
fiiigulis  vice»com.  per  Angliam  &  Judic.  Cedrle  quod  procla-  tbicommm 
ntari  faceret,  quod  xtmnes  qui  habent  40  libratas  terra  in  feodo  &  ^y;  ^^e  t^ 
hereditate  fumerent  militaria  arma.  21  £.  K  Rot.  Fin.  Memb.  2$«  ^,w  orV 
accordingly,  and  commanded  to  fetfe  the  lands  of  thofe  that  aty  tber 
%vouUl  not  take  the  degree.     20  E.  i.  lib.  Pari.  34.]  P'^fi^  ^ 

[12.  6  E.  I.  Roi.  Pat.  Memb.  5.  Rex  omnibus  &c.    Qh*^  ^2£^*## 
^ccfpimus  per  inquifitionem  4^c.  qucd  Johannes  df  G,  non  habet  %o  litlck  f 
libratas  terra  vsc  feodum  niilitis  integrum  valens  20  /.  per  annum,  <^^«»'«''# 
ConcelRmus  cidem  Johanni  quod  d,i  cetero  non  dijiringatur  ad  */^aaedt9 
anna  militaria,  centra  voluntatem  fuam  vXc]  he  turned 

[13.  Ihere  are  fcveral  fpecial  grants  to  diverfe  men  that  they  '*'«  fi^ 
Ihall  not  be  compelled  to  be  knights  for  a  time,  and  fome  ^f^Jg^ 
jluring  their  lives.     21  E    i.  Pat,  (Viemb.  5  &  17.]  to  all  in- 

lit^-  If  a  man  holds  land  in  burgage  to  the  value  of  20  /.  per  *^^[\  ^^ 
mnn.  yet  he  is  not  compellable  to  b(?  a  knight,  i  E.  2.  Stat.  J  r^*^"'  >% 
15.  None  by  reafon  of  any  landy  which  he  holds  in  manors,  s.I.A^ 
which  are  now  in  ancient  demefne  of  the  Crown  ^  as  a  fokeman,  that  the  fame 
and  which  land  ought  to  give  tallage^  when  the  demeihes  of  the  A«ttfirever 
King  are  tailed,  fliall  be  diftrained  to  be  a  knight,  i  E.  2.  jan'^^aMd 
cap.  i.j  ie  Ji/^ 

[16.  He  that  holds  land  infocage  of  other  manors  than  of  the  charged  of 
niatiors  of  the  King  doing  no  foreign  ft  r  vice  ^  yet  he  is  compellable  J?  ^*™ 
to  be  a  knight.  Vide  the  Writ  of  Summons  to  be  made  knights,  efcwge^ 
always  is,  ^uodomnes  qui  habent  20 1.  terra  vel  feodum  milit.  inte^^  v#y«i« 
grum  valent,    20/.  per  annum  iffc.    So  the  firft  2a  1.  before-  Xw//i 
mentioned,  as  it  feems,  cannot  have  other  intendment  but  of  the  fame 
focage  land.  Vide  Stat,  of  I  E.  2.  cap.  i.  De  Militibus^  where  it  ^^'  ^"d 
is  faid  that  the  rolls  of  the  Chancery  (hall  be  fearchcd^  and  that  '^^^^^ 
k  fliall  be  done  as  it  had  ufed  to  be  before.]  ddem  ts 

tenure  hjf 
knight  ferviee ;  and  of  and  from  aid  to  marry  his  daughter^  and  aidte  mate  hhfen  a  knight, 
M,  4«  And  ibat  all  te/tMret  to  be  created  fy  the  Klng^  bit  beirt  etJtie€e£or$  nfem  eug  gr^Mtt  9c. 
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4 amy  wutmn  He,  ^  mty  tfimU  ^  Imheritutte  at  thi  ttmmmt  Uita^JhtUhe  imfirt  mti 
tmge^  amdjbali  ht/o  adjudgtd^  ami  net  fy  kmfbufarftitt  cr  im  empiu. 

S.  11.  Frroided  that  twthlug  thertln  ciitalntdJhaU  InfriM  mbmrtmny  title  9fh%mmJtM4 
atber^  ky  ^obUb  any  ptr/on  bath  w  may  have  right  fju  im  thoLariU  Hvmft  of  Partiamtntt  aamkt 
«r  their  titU  afhamtmr^  orjttimg  im  FariiamtMit  and  tht  fHviUge  hdutging  ft  tkem  a*  Fetn. 


(B.  a)  In  the  Sea. 

At  thii  day,  [j.  Rot.  Pari.  8*  HT  H  E  Commons  pray,  that  whereas  Ac  Eiig 
if  ^fiaad*  H*  5.  N.  6.  ^  and  his  progenitors  always  have  been  krL 
the  King  '  qfjhejeaj  apd  now  it  happened  that  the  King  is  iord  of  tie  coop 
Buy  inter**  (fhothjides  of  the  Jea^  and  therefore  pray  the  King  to  lay  an  /«► 
£2  "^pe^  P^J^^  upon  grangers  paffing  over  the  fea.J 

sle  what- 

Mcver  to  pafs  thro'  hit  feas,  without  leave  firft  obtained  to  that  porpofe ;  and  may  vifit  afl  flupi,  k 

thej  of  war  or  traffick*  that  fluU  occur  or  be  in  the  faina.    a  MoUoj  375.  c^.  16.  U  a. 

[a.  If  the  fea  overflows  my  land  for  40  years  j  and  aJitr^JMfis 

reftows  again f  IJball  have  my  land^  and  not  die  King.  M.  7.  Ja-  & 

per  Coke  and  Fofter.] 

•}.  e.  Waft      f 3.  M.  23  E.  3:  B-  R.  Rot.  a6.  Abbas  Sanfti  Petri  de  boigo 

^tedUnd!    in^placitatur  per  prefentationem  fadam  per diverf.  hundred. & 

See  Spelml    wapent.  quod  perquifivit  300  acres  *  wareSH  in  Goiberlick  in 

doff.  com.  Lihcolne  licentia   regis  non  obtentm  &c.  that  they  £aat 

•^      '   ^  quod  confuetudo  patrist  eft  &  fuit  a  tempore  quo  &c.  quod  omnts  tf 

t^     ^y  ^l  Jinguli  domini  tnaneria  terras  feu  +  tencm.fuper  %  cafteram  maris 

1  This  word  habentes  particulariter  habebunt  HuareBum  &  ^fablonem  perjiuxus 

ihould  be      &*  refluxus  maris  fecundum  mmgis  Isf  minus  prope  tenem,  fua  pn* 

vdOera,  and  y>^^  jj  g^  ^jj^^  quod  hab^t  quoddam  manerium  in  predifta  tilla 

f^  ^       uilde  plures  terrx  ejufdem  adjacent  coftere  maris  &  fie  habct 

flwre.  See    per  fluKus  &  Tefluxus  maris  circit acras  wareAi  terris  fuis 

riSr  ,fc  «djacentes  &  per  temporis  incrcmentum  fecundum  patrix  con- 
Speim.  fuetudinem  &  abfque  hoc  quod  perquifivit  &c.  Ideo.  ven^ 
cfioff.  '      jur.  &c.] 

I  This  word 

Ibould  be  fabttlooeniy  and  fignifies  fea-fand. 

ThU  doet         [4.  The  King  may  dig  the  foil  of  another  many  fcilicct,  in  tit 

"^k^lJ*°j  out'houfes.  hut  not  in  the  dwclline-houfes.  M.  10  Ja.  B.  per 
aothjshead,  .    J    *  ^,     j,  i_.  *y  i    r  >    n  r  -\ 

btttto(K.a)  Cunam.     hir  Robert  johnjons  Laje,\ 

Andthejeii  [j.  Evcry  Water  which  flows  and  reflows  is  called  arm  of  th 
«  far"U"'/^^  fo  far  as  it  flows.  2a  AiT.  93.  Da.  Fifcar.  Ban.  56.  focb 
V  .-^  -y  river  participates  of  the  nature  of  the  fea,  and  is  faid  arm  of  the 
\tiitvt  is       fca  fo  far  as  it  flows.^ 

fluxum  ft 

teiluxum  aariSf  i*  ia  the  Xt/rg^  and  not  in  the  lords  of  manon  ftc  wldioot  prefcripdoo.  Sid.  149* 

Too.  1^  Car.  x.  B.  R.  ia  Caie  of  Bulftrode  v.  HaU. 

[6.  If  the  arm  of  the  fea  runs  hettsseen  tnuofeignorigSy  and  thejeit 
of  the  one  feigniory  //  taken  away  by  the  arm  of  the  fea,  and  tbi 
foil  of  the  other  feigniory  increafed^  whether  thc  Other  lord  iball 
iofc  U^  foil  ?  22  Afll  93*  Quere.  j 

4  [7-8R2. 
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t^»  &  £.  2.  Itin.  Cane.  Corone  39^.   Nota  by  Stanton^  that 
It  is  not  •  the  fca  where  a  man  canjee  that  which  is  dom^ofeacb  •  Orig.  U 
Jid€  of  the  Hooter,  as  to  fee  from  the  one  land  to  the  other,  that  Jj^^^"  ^ 
the  coroner  fliall  come  in  this  cafe,  and  fhall  do  his  office ;  f  as  ^  Orig.  is 
where  an  adventure  happens  in  an  arm  of  the  fea^  there  another  («uxy  coam 
man  may  fee  from  the  one  part  t'o  the  other,  of  the  adventure  JJJJJ^i* 
that  in  this  place  happens  the  country  may  have  conufance.] 

[8.  In  the  ftatutc  of  7  Jac.  cap.  18.  it  is  recited,  diat  where 

diverfe  in  Devon  aod  Cornwall,  having  lands  adjoining  to  the 

fea-coafts  there,  have  of  late  interrupted  the  bargemeny  and  fuch 

others  as  have  ufed  their  free  will  and  pleafures  to  fetch  the  fea- 

fandf  and  to  take  the  fame  under  the  full  fea^markj  as  they  have 

heretofore  ufed  to  do,  unlefs  they  make  compofition  with  them 

at  fucli  rates  as  they  themfelves  fet  down,  tho'  they  have  very 

fmall  or  no  damage  thereby,  to  the  great  decay  of  hujbandry  ice* 

and  therefore  ena^r,  that  it  (hall  he  lawfid  to  take  2Xi^  fetch  fea-- 

fand  at  all  places  under  the  full  fea^marky  where  the  fame  is,  or 

*ihaU  be,  caft  by  the  fea,  and  it  (hall  be  lawful  to  caft  on  land 

one  of  their  fea-barges  in  fuch  places  as  it  hath  been  ufed  to  be 

landed  within  50  years  lafl  paft.] 

[9.  45  £•  3.  In  Kegifter  Ram  fey  cited  D.  15, 1 6.  El.  326.  2.  The  Princt 
NoriF.  de  quodam  procef  de  fcaccario  fafl.  verfus  abbatem  de  ^.**\  ^^^ 
Ramfey  ad  ofiend.  quare  60  acres  marifci  in  manus  regis  non  de-  lefc  by  or 
bent  feiflri  quas  abbas  appropriavit  fibi  &  domui  fus  fine  licen-  gained  from 
tia  regis  fuper  quadam  prefent.  virtu'te  cujufdam  generaL  com-  ^  ^^^^ 
miff,  de  terra  a  rege  concelat.  is^  detent*    Abbas  rejpond.  quod  ipfe  pi'  2.  m%x%^ 
tenuit  manerium  de  Branched  qxxod  fcituatum  e/t  juxta  mare  (5*  ^^y**  be  ha4 
<)U0d  efl  ibidem  quidam  marifcus  qui  aliquando  per  influxum  maris        /-JJ?** 
minorat.,  (5*  aliquando  per  d^uxum  maris  auget.  abfque  hoc  quod  treatife  of 
appropriatum  fibi  &c.  prout  per  prefent.  predi£i.  fupponitur.  »t,  and  that 
And  the  attorney  of  the  King  maintains  the  prefentment,.  and  J^*,'^i*'*,. 
thereupon  Iffue  was  joined,  and  a  verdid  for  the  abbot  at  Nifi  ampiet  of 
Prius  &c.    45  £•  3.  and  upon  this  judgment  given,  that  eat  Romocy- 
inde  fine  die  falvo  &c.]  S^hiu' 

in  Kent*  of 
which  they  are  farmers  to  the  King ;  and  there  is  vouch '4  a  mtmorandum  accordingly.    Trin. 

41  £.3.  Rot.  13.  ex  parte  Rememb.  Thefaur. If  tht/rM-marh  are  gone, /o  thai  it  ea/tnot  he' 

knctvrtt  in  fuch  cafe  the  land  gaiaed  from  the  fea  belongs  to  the  King ;  but  if  the  fea  covers  the.  land' 
at  the  flux  of  the  fea,  and  recreats  at  the  reflux^  fo  that  the  fea-marks  are  known,  if  fuch  land  be 
gained  from  the  feai  it  belongs  to  the  owner.  D.  3}6.  b.  pi.  2.  marg.  cius  S  £iiz.  Corporatioa  of 
Kumney's  Cafe. 

[10.  P.  17  El.  in  Scacc.  Diggs  informer  for  the  Queen 
againfl  Hammond^  for  Marfli  circa  Sandwich,  in  like  manner  as 
this  before  cited  of  45  £•  3.  and  a  verdi£^  given  for  Hammdnd 
againft  the  Queen,  which  fee  cited  D.  15,  16  El.  326.  a.] 

[II.  If  the /alt  water  of  the  fca  leaves  a  great  quantity  oflofiJ  "■  ■  ^  \ 
upon  thejbore,  the  King  fhall  have  this  land  by  his  prerogative,  *^-  '7^ 
and  the  owner  of  •  the  land  next  adjoining  (hall  not  have  it  as  j-  k"  f  ' 
a  perquifite.  D.  15*  16  £1.  326.  2.  Davis  rifcar.  deBann.  56.]  leaves^  the 

land  grt- 
tatn«  andftrhttttUcdf  ftiaotitjt  \ht  owner  «f  tin  foUfloUhtn  it;  kotifiat|it«t)utntitrt 

tad 
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tmA  ata  time*  it  goes  to  the  King;  2  Vent.  i88.  i  W.  ft  M.  C  B.  in  Cafe  of  WoodwaHr.  fvu 
•itna  Dat.  5.  6.  [but  it  fliould  be  56]  aud  Sid.  S6.aDd  Dyer  126.  [but  it  (hould  be  326.  b.  pL  2.] 

*  [12.  Thc/>/?upon  which  the  fea  flows  and  reflows,  fcOicet, 
between  high^ivater  mark  and  the  low^  water  mark  y  may  be  petrol  i^ 
a  manor  ofafubjefl,     5  Rep.  Sir  Henry  Conjlable^i  Cafe  107.  per 
Curiam ;  and  there  faid  that  fo  it  was  adjudged  in  Lafce^s  Cafi. 
■  Tr.  25  El.  B.  R.  P.  16  Car.  in  Ca.  Scacc.  in  the  Cafe  between 
the  Attorney  of  the  King  and  5/>  S'lmuel  Rolle^  Sir  Richard 
Bttllery  and  Thomas  Arundell,     Refolved  and  adjudged  by  de- 
cree of  all  the  Barons  upon  hearing  of  the  caufe  by  Englifh  bill.] 
[13.  D.  16  El.  32^*.  2.    Dc  alluvione  accrefccnt.   &  inuzda- 
tione  marts  feu  jiumxnis  fub'ito  he  extraordin.  per  vehementes  t^m- 
pejlatesy  tffquando^r  naturales  &  ordinaribs_/^/Av//j'  maximoSy\\i, 
fpring-tides,  qui  fiunt  bis  quodlibet  menfe  differrntia  magna  ejl  by 
gaining  of  landy  furrounding  or  overflowing  of  banks  when  the 
metes  and  certain  limits  by  trees  and  bounds  are  utterly  defaced 
by  the  fea.] 
Thereafon        [i^.  Da.  Rep.  Royail  Pifcarie  of  the  Banne.  56.  Every  naviga- 
Kine  has     ^^^  tlver,  fo  high  as  the  fea  flows  and  rcflows  therein,  is  fluirun 
intcreft  in    regahy  and  the  fishery  of  it  is  alfo  royal fifuery^  and  belongs  to  the 
ftich  navi-    King  by  his  prerogative.     But  in  every  other  river  not  naviga- 
ft*hi  h'^as    ^^^>  ^^^  ^^  ^^^  fishery  of  fuch  river  the  terretenants  of  either  fie 
the  fea       thereof  have  intercft  of  common  right.     And  ibidem  the  King's 
flows  and     Bench  has  the  fame  intereft  in  the  arms  of  the  fea  and  naviga- 
it^ir'be-    ^^  rivers  fo  high  as  the  fea  flows  and  reflows  in  them,  as  it  ha> 
oaufe'  fi'ch   in  alto  mari,  appears  by  feveral  authorities  and  records.] 

fWcr  parti- 
cipates of  the  oature  of  Uie  (c4»  and !«  faid  a  branch  of  die  fea  as  high  as  it  flows.   Dav.  56.  a.  S.  C. 

The  King  [i  j.  And  ibidem  97.  Refolved  that  the  river  of  the  Banne,  fo 
ihall  have  ^^^  ^^  ^j^^  ^^^  flows  and  rellows  therein,  y^flumen  regale  \  andtlic 
fi(hes  of  the  pifchary  of  falmons  there,  a  royal  pi/chary  yV^'Kicii  belongs  to  the 
fea,  as  King  as  7L  feveral  pi/vary^  and  not  to  thofe  who  have  the  foilc  ex 
^*^"»  utraque  parte  to  which  j  but  of  the  other  part  it  was  agreed  that 
Ac.  which     every  inland  river y  not  navigable y  belongs  to  the  owners  oftheftA 

are  plfces     where  it  has  it*s  courfe.'] 

icgales,  and 

no  fubjed  cap  have  them  without  fpecial  grant  of  the  King.     Dav.  56   a.  in  Cale  of  ihe  Ri)pl 

Pifchary  of  the  Bannc.     Citc&  Prerog.  Regis,  cap.  if.    Suufoid  37.  jS.  BiMdon,  lib.  5.  caf.  J- 

}^  E.  3,  35.  •• 

[l6.  Rot.  Fat.  23  E.  i.     Licence  given  hominibus  Holkniy 

Zealand  {5*  Frizland  quodpifcari  poffint  in  mari  nofhro  prope  Jernt' 

moth  &  commodum  fuum  inde  facere ;  ct  mandatum  Johanni  B. 

cuftodi  maritime  fue  Jernemouth  &  ballivis  Jernemouth  quod 

femel  vel  bis  In  qualibet  feptimana  proclamari  faciant  ne  quiseos 

moleftiam  inferrent  &c.  ] 

Piynne't         [17.  Rot.  Pari.  3  H.  5«  I  Part,  N.  33.    The  Commons  pray 

Cjtt.  Rcc.   ^^^  where  the  lieges  of  £ngland  hx9c  Jybed  in  diverfe  places  for 

^'  Ih'    ^^»  ^^^  ^^^^  ^^  7  years  in  ifland  hting  of  the  parts  of  Norway 

from  Denmark,  have  procured  the  Xansj's  prolubition  to  tht 

Englilh  to  fiih  in  thofe  parts,  azul  pray  ^t  it  be  caa^d  that 

«.  tkcf 
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they  may  filh  there  and  in  any  place,  any  proclamation  or  ordi- 
nance to  t}>e  contrary  notwithftanding.  Anfwer,  The  King 
win  be  advifedO 

[18.  6  R.  2.  Protea.  46.    By  Belknap^    The  fea  is  oftht  li-^  The  fca  ft 
geanceofthe  Kitig^  as  of  the  Crown  of  England.'}  der  the^d^' 

minion  of 
the  King,  as  is  faid  6  R.  a.  Fitz.  Prote6ion  4$.  but  it  it  alfo  hit  proper  inheritance  ;  and  therefore 
the  King  flull  have  the  land  which  is  gained  out  of  the  fea.    Dav.  56*  a.  cites  Dier  15  £lif« 
126.  b.  21  AS.  p.  93. 

19.  17  £•  2.  cap.  II.  ena£);s>  That  the  Kingjhall  have  wreck  PI-  C.  315. 
ef  the  fea  throughout  the  realms  *  whales  oWf  great  fturgeons  th/cafc^of 
taken  in  the  feoj  or  elfewhere  within  the  realm^  except  tn  certain  r  ^^»  "I 
places  privileged  ty  the  King.  Mynes  fayn 

that  this  \m 
not  a  new  law,  but  only  a  declaration  of  th6  common  law  before ;  and  d)at  Britton,  who  wrote  lon|; 
before.the  treatifeof  Praerogativa  Regis,  fliews  in  hischapterof  Trover,  that  the  King  (houid  have  all 
fi(h  by  the  common  law  in  his  time.— Britt.  27.  cap.  1 7.— The  Lord  of  the  Manor  prefcribcd  to  haf% 
royal  ^fiflia  and  thereby  claimed  a  porpoife  taken  ;  but  by  Belknap,  where  a  hftils  taken  in  the  higk 

fea,  it  belongs  to  the  taker.  39  E.  3.  35.  b. Br.  Prerogative,  pi.  3  5.. cites  S.  C. 

♦  Of  a  whale,  it  is  fufficicnt  if  the  King  has  the  head  and  the  i^ecn  the  tail.  Seld.  Flcta  6f, 
lib.  I.  cap.  46. -^-«f  But  of  a  fturgeon  the  King  ihall  hare  the  whole  by  his  royal  privilege.  Seld» 
Fleu 61.  lib.  I.  cap.  45. 

ao.  It  was  refolved  that  the  King  (hall  hzvt  flotfam^  jetfam^  S.  P.  By  hi* 
And  ligany  when  a  (hip  periihcs,  ©r  when  the  owner  of  the  goods  {J^li^^h'^*** 
cannot  be  known ,  for  in  46  £.  3.  15.  it  appears  that  goods  caft  are  in  or 
into  the  fea  for  fear  of  a  tempeft^  are  not  forfeited.  5  Rep.  107.  upo"^  the 
a.  b.  Pafch.  43  Eliz.  in  Sir  Henry  Conftablc's  Cafe.  fta\s^of  Ihl 

allegiance 
of  the  Kingt  and  parcel  of  his  Crown  of  England.  Ibid.  ioS.>  b*  ia  S,  Q 

2 1 .  The  King  fliall  have  wildfwans,  as  volatilia  regalia,  upon 
the  fea  and  branches  thereof.  Dav.  Rep.  56.  a.  cites  7  Rep, 
the  Cafe  of  Swans. 

22.  J^reci  of  the  fea  is  a  pcrquifite  royal.  Dav.  Rep.  56.  b« 
cites  5  Rep.  107.     Sir  Henry  Conftable's  Cafe, 


(C.  a)  Impojilions. 

'[i.  TPHERE  is  an  ancient  impofition  in  Spain  called  the  alca-m 
^    vellay  which  is  the  tenth  part  of  &11  that  which   i» 
bought  and  fold.    Lib.  Succeff.  208.  j 

[2.  The  Kings  of  France  cannot  juftly  impofe  taxes  upon 
their  fubje£ls,  without  the  afTent  of  the  3  eftates,  unlefs  it  be  in 
cafe  oiprefent  neceffity ;  and  Lewes  nth  King  of  France  was  th« 
firft  who  ufurp'd  this  power.  Philip  dft  Co«unines^  Lib*  jt 
fol.  197.] 


V©!,  xyi.  Z  a  p.  a) 
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(D.  a)  IsipofitioQS.      Cujlomu     Who  nuy  Impij^ 

them  or  take  them^ 

[l.  T  F  a  man  takes  2d,  for  every  barrel  of  ale  tuhichjhall  k  Imd' 
^  edat  a  certain  place  near  tbefea  coajl^  it  is  not  lawful  tU  it 
^  ie  his  0wn  landf  and  the  parties  cannot  fell  there  without  Us 
confent-;  for  it  is  levyif^  a  new  ttiflom  when  he  takes  a  coi^M 
certain  Jum^  whkhjie  cannot  do  without  the  King's  lieenoe;  M 
he  may  make  particular  agreements  ivith  eifery  one  that  emues  then^ 
for  his  confent  to  land  their  goods  there^  P.  1 1  Car.  B.  &• 
between  the  King  and  Morgan^  trpoH  a  trial  at  bar  in  an  inffli' 
mation  againfl  him,  for  levying  ot  ad.  for  erery  barrel  landed 
at  Crockernepill  In  com.  Somerfet  nearBriftol^  refolvedper 
Curiam^  and  he  found  guilty  accordingly,  and  fined  100 
marks^  and  imprifimed  by  judgment  of  Cocort  upon  an  infonna- 
tion  upon  one  of  the  articles  m  Eire,  th^  rt  fliall  not  be  Ifff" 
ful  for  any  to  f aife  a  tat,  rate  ot  cuftom  upon  the  Sing's  folK 
jefls  in  his  owil  land.] 

2.  Babington  Ch^  J.  faid,  diat  the  IGngs  of  England  an  MfP 
tied  to  have  the  petit  cuftom  rf  merchandizes,  bUt  not  the  gnd 

r  Q  1  ^^^^  ^^^  ^^^^  ^^  ^^^  ^^  ^^^  ^^^  ^  certain  time  by  a£t  of  par^ 
V  yfl  J  liament;  bttt  ^%  great  cujlom  is  called  fuhfidy,  and  fo  fee  that 
King  H.  6.  had  this  fubfidy,  and  after  King  £.  4.  obtained  gnat 
thereof  by  2&  of  parliament  for  term  of  his^  liife,  and  fo  erciy 
King  after  him  has  obtained  fuch  grant  by  parliament,  nvhtcbis 
grantediaiht  iwtent  that  the  King  kf  his  Admiral  Jhall  keep  ibefi» 
thai  merchandizes  may  pafs  and  re-^ajs  in  fofety.  Br.  Cnftoms, 
pi.  26.  cites  9  H.-6. 12. 

(fi»  a)  What  Impofifions  the  King  may  grant  wkhoKf 

Parliament. 

Sec  fU  10.  [  t.  'IpH  E  King  may  charge  thefiAjeB  ivberrit  isJor'Ae/uijeff^ 
h^  m«%t"*  ^^(fi^i  fci&et/  where  the  fubjcft  ha^  quid  pre  j«R 

chaifethem   I3  H.  4.  I4.  b.j 
ffithootfpe- 

cial  aifentof  parliament  U  ib^rehttrit,    12  I^tfp.  3  v.  clt^  if  H.  4.  16. ^Fofthe  benefit  of  tk 

liibjed  the  Kiag  may  make  an  impofition  or  toll  within  the  realm;  as»  /#  ref>air  higk%Mji^  SnJf*t 
mnd  to  make  vtalUfw  defence  ;  but  then  the  fam  impos'd  ought  to  be  propcrthn^^U  /•  the  tem^ 
X2  Rep.  34. 'cites  13  H.  4.  16.-— Impofrioos,  neither  in  the  time  of  war  or  other  the  grcatcft  o«- 
Ctffity  or  occafion  that  may  be  (much  Icfs  in  the  time  of  peace)»  neither  upon  fereipi  nor  i&bai 
commoditiei  of  whafnature  foeTer,'  be  diey  never  fo  fuperiluous  or  unneceflTary,  neither  upon  av* 
chanti,  ftraflgeny  not  denixens,  may  be  laid  by  the  King's  abfoluttfower  without  aflc&toi  pK^ 
penCibe  it  tor  never  foifaorta  time,  a  MoUoy  %i6.  cap.  12.  f.  z. 

[2.  As  \^c  King  mzj  grant  to  another,  that  he Jhallincbje  a  1^ 
eind  that  he  (hall  take  a  half-penny  or  other  fum  of  erery  hoiK 
and  cart-load  which  pafies  tlm'  ttie  {ame  Till  for  die  iDClofae' 
t3>H.4.i4.  b.3  ^ 
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f  tj.  &  the  King  may  grant  pontage,  and  that  he  (lidl  take  of 

kverf  *  load  a  certain  jfum  for  making  the  bridge  with  the  fame  *  ^'*t' 

inoney ;  for  it  is  for  the  people's  profiti     13  H.  4.  14.  b.]  Cf-^nugcj. 

J    C4,  &.thc  King  may  grant  that  I  (hall  have  a  *  firry  over  a  *  /^"«« 

Certain  water  a^ljoinii^g  ^o  my  own  land,  and  take  of  every  one  (^'^*'' 

9  half-penny  more  or  lels  j  aiid  this  is  good^  becaufe  thofe  who 

ihall  make  the  payment  have  quid  pro  quo.    13  H.  4, 1 5.3 

,    [5.  3a  E.  I.  Rot.  Piat.  M.  .26.     In  fcHeduia  annexa  quidam 

fpnilituuntur  ad  aflidendum  tallage  iil  civitat.  burgis  &  domini- 

tis  Regis  per  Ang\i2imjfei^  capita  vel  in  communi  prout  ad  com- 

modum  noftrurti  viderit  zx^zdAXzJecundunifacultat,  tenent,'\ 

[6.  9.E.  r.  Rot.  Pat  Memb.  27.  De  fuhventione facienda pro  *  See  pi.  7, 
reparatione  •  Pontis  London.^  ^  Lcwdonl" 

I  Bridge  be« 

ing  in  great  deciy,  «nd  like  tofaIl»  not  only  Kiog  John  by  his  charter  3  Johan.  No,  i.  commanded 
it  to  W  repaired,  but  likewife  E.  i.  granted  a,  patent  for  a  charitable  collection  through  all  England 
iowarda  its  reparation.  And  alfo  impos'd  a  cultom  or  impofition  of  pontage  for  fundry  yean  upon  fc* 
veral  com  modi  rkt*  and  pn  every  cart,  packhorfe,  other  carriages  and  pafl*eQg«ra»  towards  itsrepatrsf 
Krynnc's  Antmadr.-on  4  inft.  183,.  1S4.  cites  Pat.  9  E.  1.  M.  27  Pat.  xo  E.  i«  $•  and  PaC  10  E,  l* 
M.  18.  and  which  are  printed  there  at  lengA* 

,  t?-  M  E.  I.  ftot.  Wall.  Memb.  6.  in  19  £•  r.  The  King 
granted  to  a  vUi  cufipm  de  rebus  venalihus  for  fuch  time>  n^  tut* 
}ionem  i^  fecuritaiem  partium  H/arumj  and  now  recites,  that  the 
time  is  pa(t,  de  gratia,  ampliori  he  grants  it  to  therti  for  othei* 
ti^ie  ad  vUL  cJaudend,  is^  pontes  reparand,  for  four  years i  completo 
muiem  termino  illo  di^£  confuetudines  penitus  cejfeni  Isf  deUaniur 

[8.  3  E.  I.  Rot.  Pat»  Memb.  13.  Villa  Salop  ^paxnanda,  the  •Seepl.TO^ 
King  grants  to  the  vill  to  take  fo  much  of  all  things  fold  therefor  J^'^^p^** 
3  years  &c.    Ita  quod  completo  termino  it  Oibuld  ceafe  &c.]        wirgranted 

the  citizens 
«f  toadoa.to  pave  and  mend  the  ftreets  and  highways,  Temple-B;rr,'  and  Weftirfinfter^  Chancery- 
lanet  Shoe-Lane.  Fetter-Lane*  from  Portbolbrig   to   'fyburn,  and   trom    London   to  Highgate* 
Frynne's  Animadv.  on  4  jnft.  186.  cites  Pal.  9  E,  2,  Part  i.   M.  zf.  Pat  37  h,  %%  ^  '-. 

i^art  k.  M.  47.  Pat.  40.  5  E.  Part  i.  M.  40.  Pat.  51  C.  j.  M.  7.  Pau  4  R«  Xi  Fart  1.  L  579  J 
M.  ai.  ^ 

*  C9.  3  E.  I.  Rot.  Pat.  Memb.  I7.    Pro  *  muragto  of  a  vill  in  •  See  pi.  r  a, 
Ireland,  the  King  grarits  to  the  vill  confueiudwem  of  things  fold  f^'^[^,^ 
therefor  7  ytars^  ita  quofl  complete  termino  it  fhould  ceafe  &c.  of  the  city 
M.  22.  Grant  of  Ciiftom  as  abot-c  to  the  vill  of  Nottingham  <>•  i-ondon, 
pro  muragio  for  a  certain  term  &c.J  thcn^riy 

much  out 
of  repair.    Pryn'se's  Aniriiad?.    on  4  inft.   184.  cites  Pjlt.  xo  R.  24  Part   l«  M.  30.  which  it 
tfiere  fet  forth  at  length. 

[10.  6  E.  u  Rot.  Pat.  Memb.  3.     Toll  for  ^  years  granted  to  i      ^     \ 
■the  burgelFes  df  Salopyof*^wW  the  vill^  and  the  toll  put  in  cer^    FoL  lya. 
tain  how  much  thev  (hall  take  tor  every  thing  fold.]  ^_  ^!'--^ 

[11.  Memb.  4.  tol.  10.  Toll  to  the  town  of  Huntingdon  pr§ 
ireparatione  pontis  for  three  years."] 

ft 2*  7  E*  I.  Rot.  Pat.  Memb.  2a.    Toll  is  granted  for  three  ^^^^•^ 
years  to  the  mayor,  flierifF,  and  citizens  of  London  of  all  mer-  ga*"J^i,^ 

Z  2  a  chandizes 
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1 86.  fays,     chandizes  in  auxilium  reparatioms  muror.  t^  cUufurmrum  dviUt^ 

granted    to  -  .    r     ' 

the  cit  aeni  of  London  by  E.  2.  towards  the  building  of  a  ftew  fewer  on  the  vmUI  mtr  tbe  rrmt 
FrtMchfTs,    Pat.  10  E.  2.  Part  2.  M.  11. 

See  pi.  8.         [13.   I  E.  2.  Rot.  Pat.  i.Par.  Memb.  i.  Confuetudims  gnniti 
de  rebus  vennlibus  &cc,  for  pavement,] 

[14.  18  Mcmb.  10.  12.  &  I  E.  2.  Pars  2.  Memb.  11.  accord. 
'    &  iVdemb.  T-for  Murage^  and  Mcmb.  8.  Murage  and  Pont.] 

[15.  16  E.  I.  Rot.  Fin.  Memb.  i.  De^folidis  captts de  fnguKs 
doliis  vini  de  Breglaw  captisy  per  mandacum  domini  regis,  more 
at  large  in  8  and  10.]  .  . 

[16.  1 8  E.  Rot.  Fin.  Memb.  13.  Cum  Rex  dudum  precepiffct 
ut  de  ftngulis  doliis  vini  honori  Sandli  Cumham  &  etiam  alior. 
apud  Petram  fixam  vel  Lyfternam  Mat.  &  ad  tcrrara  regit 
venicntibus  quorumcunquc  eflent  ad  opus  regis  ob  certas  caufai 
caper entut  quatmr  folidi  fterlingor.  commanded  to  levy  them  at 
arrearages.  A.  18  Mali,  16  £.  i.  plus  in  14  to  fuch  purpofe 
&c.] 
Frynne'i  [17.  6E.  3.  Rot.  Pad.  Memb.  4.   The  parliament  granted  to 

Ab"  ^T  ^^  ^*"S  *  ^5^^>  '^"^  ^^  ^^"?  ^^  ^^^  requeft  of  them  granted 
No.  4.  fay»,  that  the  commifiions  lately  granted  to  afTef^  tallage  in  all  cities, 
The  grant    boroughs,  and  demefnes  throughout  England  ihould  ceafe,  and 

Md  ^a'^fir  ^^  ^"^^^  ^°^^^  ^^  "o  mOTZ.] 

teenth  to  be 

levied  of  the  laicty,  fo  a«f  the  King  will  live  of  hi^.own  ^'ithout  dieting  hil  fubjeds  with  oatn^*o«' 

prixes  or  fuch  like  ;  and  thereupon  rcvok'd  the  new  commiiliont  for  rearing  of  tallages,  and  promifei 

Utenceforth  to  remife  the  fame  according  to  the  old  rate. 

Repealed  by     •  [i8.  1  E.  3.  cap.  7.  Whereas  comniiflions  havc  bcen  awarded. 

12  Car.  2.     to  certain  people  of  (hires  to  prepare  men  of  arms^  and  to  c^nvej 

*4'  them  to  the  King  into  Scotland  or  GafcoigHy  or  elfewhere,  at  tbe  cbargt 

ofthejhirey  the  King  hath  not  before  this  time  given  any  wagci 

.  to  tlie  faid  preparers  and  conveyers,  nor  foldiers  whom  they 

have  brought,  whereby  the  commons  of  the  counties  havc  been 

at  great  charge  and  much  impovcrilhed,  the  King  wills  that  it 

fliall  be  fo  done  no  more.     4  U.  4.  cap.  13.  this  ftatute  is  con* 

firmed.] 

[19.  14  E.  3.  cap.  I.  It  is  enaded  upon  the  grant  of  the 
King,  that  the  Prelates^  Earlsy  Barons,  and  Commonalty  (hall 
not  be  hoTti  thenceforth  charged  or  grieved  to  make  any  aid  or 
fudain  charge  if  it  be  not  by  the  common  ajfent  of  the  PrelateSy  Earlsy 
BafoRs,' and  other  great  men  -and  Commons  of  our  faid  realm  of 
En  (.'land,  and  that  in  the  parliament*  (This  was  upon  a  grand 
fublldy  granted  to  the  King.] 
C  5*0  ]  C*^'  '^^^  ^^^%  cannot  charge  thefubjeBs  by  an  impofition,  ush- 
See  pi.  I.  lefs  it  be  for  the  benefit  of  the  fubjecls  who  foall  he  charged,  and 
where  they  (hall  have  quid  pro  quo*  13  H.  4.  14.  b.'  Co.  ii« 
Monop.  86.  b.] 

[2 1 .  The  hofpital  of  St.  Leonard  of  York  was  founded  by  the 
£ing  of  Englaiuli  and  endowed  by  him  of  a  tbravt  of  corn  to  be 

taken 


•  • 
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falen  yearly  of  every  plough  earing  within  the  counties  of  Torhj 
Cumherlandy  Wejlmorland^  and  Lancajier^  within  the  province  $f 
JTork,  of  which  thrave  the  hofpital  was  Jeifed  time  out  of  mind ^  and 
after  in  time  of  H.  6.  *  denied  to  have  this,  whereof  they  have  no  •  Orig. 
fufficient  nor  convenabU  remedy  at  the  common  iaw^  and  for  this  (<^«»^")« 
prayed  aid  by  parliament,  and  it  was  granted.     2  H.  6.  cap.  aj 
[22.  Artiong  the  ordinances  of  5  E.  2.  made  by  commiifarics, 
there  is  fuch  ordinance,  That  all  manner  of  cuftoms  raifedjince  the 
coronation  of  E.  J.  be  utterly  void,  notwithftanding  the  charter 
of  E.  I.  made  to  merchants- (Irangers,  bccaufeit  was  againjlthe  ^  _f*_i-L 
great  charter ^  and  the  *  liberties  of  the  city  of  London ^  and  without  •  FoI.  173, 
the  aflent  of  the  baronage,  laving  to  the  King  for  wool,  leather,        bis. 
&c.] 

.  [23.  Rot,  Pari.  *2oE.  3.  N.  13,  14.  The  King  conjirms  the  •Prynae't 
ordinance  of  the  Iq/l  parliamtntf  not  to  charge  the fubje^s  with  arms  j^^'  ^^^ 
&c.    The  like  21  E.  3.  N.  17.  44.]  No  13   iit 

Thjt  luch 
us  were  fin'd  for  not  arraying  of  men  may  therefore  be  difcharged  ;  to  which  the  King  anCwercd^ 
that  he  will  be  advifed-  And  ibid.  No.  14.  is*'  That  all  within  6  miles  of  the  fea  may  have  a  luper- 
fedeas  for  arraying  of  men.     The  anfwer   was>  that  fuch  as  keep  the  fea  coafts  ihall  hi>Ve  ft 
fupcrfedeas. 

[24.  25  £•  3.  cap.  8.  It  is  accorded  and  aflented,  that  no 
man  fliall  be  conjirained  to  find  men  of  arms,  hoblers,  nor  ar- 
chers, other  than  thofe  which  hold  by  fuch  fervice,  if  it  be  not 
by  common  aflent  and  grant  made  in  parliament.  4  H.  4.  cap. 
13.  this  ftatute  is  confirmed.] 

[25.  Rot.  Scot.  8  E.  2.  M..S.  dorfo.  Tlic  King  prays  every 
vill  to  fend  unum  peditemJ] 

[26.  36  E.  3.  cap.  II.  Rot.  Pari.  36  E.  3.  N.  26.  The  Com-  •/^g-  »• 
mons  make  a  grant  to  the  King  of  wools ^  leather,  and  woolf ells  +  p**^*^., 
for  three  years,  but  that  it  (hall  not  be  had  in  example  or  charge  Cott.  Rec. 
of  the  commons  in  time  to  come,  and  that  the  merchants-deni-  ^kr.  No. 
zens  may  pafs  with  their  wools  as  well  as  the  *  merchants-  ^^i^^^  ^ 
ftrangers,  without  being  reflrained,  and  that  no  fubfidy  or  other  wool  may 
qharge  be 'laid  or  granted  upon  the  wools  by  the  merchants,  nor  kcat«niark 
by  any  other  in  time  to  come,  without  the  aflent  of  the  parlia-  *hro1d"  w! 
ment  f  17  E.  3.  Rot.  Pari.  N.  28.  .  The  merchants  grant  to  the  der,  and  the 
King  a  tax  upon  wools,  and  upon  this  the  commons  complain  4°  s-  ^^- 
in  parliament,  becaufe  the  merchants  gain  by  it,  and  the  other  J'^g  ^j^'  ^^^^ 
commons  of  the  realm  pay  for  it,  for  the  merchants  fell  more  was  the 
dear,  and  for  that  reafon.]  grant  of  the 

merchants 
which  bindeth  not  the  commons.   The  anfwer  was*  that  it  cannot  be  hurtful  to  the  oommoas,  finct 
uj)on  their  price  fet,  order  was>  that  no  man  (hould  buy  under. 

[27.  Rot.  Pari,  25  E.  3.  i  Part,  N.  22.      Commons  com-  Prynne't 
plain  of  a  grant  of  40  s.  upon  a  fack  made  by  the  merchants,  ^'^"'  J^^* 
which  falls   in  charge  of  the   people,   and  not   of  the  mer-  No. '22.^  is, 
chants;  but  upon  (hewing  of  the  neceflTity  of  tlie  King,  it  is  that  the 
granted  to  him  for  three  years  by  parliament.]  wasl^^that 

the  fublidy 
af  woolt  viz.  of  ever/  fack  may  cea'e.   The  anfwer  was,  thst  the  fame  was  granted  for  a  time  yet 
coduring. 

Z  z  3  [^8.  Rot« 
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[28.  Rot  Pari.  22  E.  3.  N.  4.  Fifteenths  granted  to  tkc 
King  upon  condition  to  be  entrod  upon  the  roll  In  parliament, 
fcilicet,  among  other  things  that  the'fubfidy  granted  of  40s: 
^  Q .  .  upon  a.fack  of  wool  for  3  years,  ceafe  at  the  end  of  it,  and 
(deficomc*)  that  from  henceforth  no  fuch  grant  be  made  by  the  mcrchantsi 
-^  Orig.  i»  •  fince  it  is  only  in  grievance  and  charge  of  the  commons,  and 
(dc  tant  de '  j^^^  ^f  ^^^  merchants  who  buy  f  for  lo  much,  be  it  better  or 
incittx*)'       worfe.     Another  condition  is,  that  tfcc-  merchants  who  hare 

deceived  the  King  in  a  fack  of  wool  be  not  pardoned  &c.] 
•  They  are  j-^p.  aj  E.  I.  Cap.  7.  And  forafouch  as  the  more  part  of  the 
toiietar**  commonalty  of  the  realm  find  therofelves  fore  grieved  wfib  the 
when  iht  ♦  maU-tolt  of  woolif  that  is  to  fay,  a  toll  of  40/.  for  every  fatl 
****"  di^*f  ^^  wool,  and  have  made  petition  to  us  for  to  rcleafe  the  fame, 
^rttw  W^  ^^  ^^^*^  requeft  have  clearly  releafcd  it,  afid  have  granted 
ineTchan-  for  U6  and  our  heirs,  that  we  ihall  not  take  fuch  things  wilh- 
4Ues  do  To  oy^  thcir  common  aiTent  and  good  will,  faving  to  us  and  oaf 
ccmZdU  ^^^^  ^^«  cuftom  of  wobl-fkins  and  Icatlier  granted  bcfoic  bj 
ties  as  the    the  commonalty  aforefaid*] 

merchaDt 

cannot  have  a  convenient  gain  by  trading  thcrewithi  and  thereby  the  trade  itfelf  is  loft  orhiodred. 

Aiul  in  divert  ftatutes  malerout  or  maletot  or  maletttut  is  a  French  word*  andiignifics  an  unjuft  vgn 

«tion.    1  Inft.  58. — The  King  cannot /«rr  mnj  netv  impcft  upon  the  merchant,  and  therefore  dbe  aA 

9  //.  n  e4if>.  3'*.   provides  not  oaij  affirmaih:ely,  viz.  ptr  afttifitas  ftf  rrffa*  c9»JnrrmJfmeSt  ^»f 

frivaiefy  atjo^  (in?  omnibus  malis  to!netis»  within  which  words  new  impoficions  are  included^  and 

nere  called  MaU  tolneia^  aa  oppofite  Co  ancient  and  rightful  cuftdms  or  fubfidies  granted  by  avtfao* 

rityof  parliament,     a  Inft.  5b. — Male-tolt  was  an  impi>ft  upon  llapic  commodities,  per  FlemiBg 

Ch.  B.  who  faid,  that  a  great  fubiidy  was  given  to  the  King  for  the  repeal  of  this  matetott  with  this 

daufe,  vis.  that  it  (hould  never  be  drawn  into  precedent,  which  (hews  that  this  maletot  was  rightly 

impofedy  or  otherwife  the  parliament  would  never  have  given  fo  great  a  recompcnce  for  the  abirgatraa 

of  it.   Lane  30.  Mich.  4  Jac.  in  Scacc.  in  Bates's  Cafe. — But  after  in  the  1 3  E.  3  becaufe  it  wai  a 

thing  of  fo  great  confequence  to  the  Crown,  it  was  revlv'd  and  made  40a.  for  wool  and  woolfells^and 

3I.  for  leather  fordenisens,  and  double  for  ftrangefi ;  and  in  the  14  C.  3.  a  petition  in  parliament 

was  to  abate  it,  and  for  a  great  fubfidy  it  was  releaJfed ;  and  in  the  18  £.  3.  it  was  reviv'A  again,  aad 

a  new  petition  was  made  in  parliament,  and  this  petition  was  continued  until  the  ^6  E.  3.  and  thru 

it  was  abated,  and'alfo  by  (ne  45  E.  3.  it  was  again  abated  (fo  that  it  fcems  that  between  thrfc 

times' it  was  reviv'd),  but  it  did  not  continue  long;  for  in  *;8  E.  3.  it  was  again  reviv'd^and  for 

wool  the  impcft  was  50  s.  ic  iic  de  iingulis'.     And  in  i  R.  2.  after,  it  w?s  anfw^er'd  toth«Kirg,as 

appear*  in  the  accounts  here.     And  in   ^  R.  2.  it  was  again  fupprefs'd  by  parliament  for  a  fub6dy 

granted  to  the  King,  with  a  faving  of  ancient  rights.   All  thclc  iVatutes  piovc  exprcfsly,  that  the  King 

had  power  to  increafe  the  iropoft,  and  that  upon  commodities  of  tlie  land,  and  ihar  be  contir.uall} 

ufed  this  power  notwithfkaoding  all  a^  of  parliament  againft  iL     Fer  Fleming  Ch.  B.  Lane  30* 

Bates's  Cafe. 

[30*  34  -E.  1.  cap,  3.  Ncthittg  from  henceforth  /ball  be  taken  ^ 
Jocks  of  wool  by  colour  or  occqpcn  of  maletolt.     It  feems  by  2i 
£.  I .  Rot.  Fin.  Mcmb.  2.  that  this  cuftom  was  granted  by  the 
merchants.  ] 

Md'  ^tT^-  ^"i^'  ^5  ^'  ^'  ^^P*  5*  ^"  Torafmuch  as  divers  people  of  oof 
cd  by  free  realm  are  in  fear  that  the  aids  and  taflcs  which  ihey  have  gircn 
coiifcnt  and  to  US  bcfore-timc  towards  our  wars,  and  other  bufinefs  of 
^^  "*' ««  ^'^cir  own  cnrant  and  eood  will  fhowfoever  they  were  made), 

pirliam':nts         .,  o  6  ,1.1.     'i  r      1— 

pjcccirnt  might  turn  to  a  bondage  to  them  and  their  heirs^  becaufe  tncy 
aids,  fub-  miglit  at  another  time  be  found  in  the  rolls,  and  likewifefor 
iidies  or  ^]^g  prifcs  takcn  tliroughout  the  realm  by  cur  minifters,  "Wc 
have  granted  for  us  and  ouV  heirs ^  thdt  %oc  Jhall  not  drav)  fl«f 
74 '  fuch  aids  J  ttjhs  nor  prifes^  into  a  ciiflom^  for  any  thing  that  hatn 
been  done  heretofore^  be  it  by  roll  or  any  *  other  precedent 

dut 


tides,  (or 


I^ntosatitte  of  i^  ftfng;  t  s^^ 

rilat  may  be  found.    And  finther  we  have  granted  to  all,  »^«  mainte- 
Spiritual,    Temporal,  and  Commons,   that  for  no    bufinefs  JiJ*^^^ 
frtnnhencifirth 'Lve  Jhall  take  Juch  manner  of  aids ^  tajks^  nor  prifes^  in  foreign 
tut  by  the  common  ajfent  of  all  the  realm^  attdfor  the  common  profit  parti,  whicb 
thereof y  favtng  the  aneient  aids  and  prifes  due  and  accuftomed. J    ^^^^^^re 

granted  m 
full  parliament,  yet  (u  here  appeireth)  nany  men  doubtad  might  turn  in  fenrags  of  tly  fubjcdsof 
^he  realm ;  for  that  it  was  holden  that  they  ought  not  to  contribute  to  the  maintenance  p       q       ^  " 
.of  the  King's  wars  out  of  th^  realm  \  and  thereupon  Bohun  Earl  of  Hereford  and  'Efftx,  L    5  ^^    J  ' 
High  Conftable  of  England,  and  Bigot  Earl  of  Norfolk  and  SuSblk,  and  Marflul  of  England,  (for 
fhat  it  concerned  matterof  arms  and  war)  exhibited  a  petition  to  the  King  in  French*  in  anno  25  £,  i^ 
befofe  tht  making  of  this  aA,  which  Lord  Coke  fays  he  has  feen  anciently  recorded  on  behalf  of  thi^ 
(Commons  of  England,  conctrq^^g  (he  fald  matter;  and  thereupon  the  King  at  this  parliament 
'  Ticlded  to  this  a^  that  fuch  aids,  uflu  or  takings  ihould  not  be  drawn  to  cuilom  for  any  thing  that  . 
jnad  been  done  in  that  behalf.    2  Inft.  523. 

[32.  34  J?.  I.  cap.  1.  No  tallage  or  aid  {hall  he  taken  or  levied.'^  i»  |l«^ 
hy  us  or  our  heirs  in  our  realm  ^  without  the  good  tuill  and 'ajfent  ^** 
rf  archhijbopsy  hi/hops^  earJsy  baronsj  knights,  burgeffes^  and  other 
freemen  of  the  land^    Rot^  Pari.  25  E.  2.  2  Part.  N.  12.  ac- 
cordingly.] • 

[33.  Rot.  Pari.  22.  E.  3.  N.  4.  That  no  impofition,  tallage,  ^^^^'^ 
nor  charge  *  by  way  of  loan  or  other  whatfocver  manner  be  ^JJ^  \^^ 
laid  by  the  Privy  Council  of  the  King  without  the  aflent  of  the  No.4.£iiit 
(^ommonp  in  parliament.]  y«"  ^ 

not  S.  ?.— *  Orig,  i«  (da  preiler.)  ^ 

E34t  Rot.  Pari.  22  E.  3.  N.  4.  Upon  ^rant  of  fifteenths,  the  Prynne't 
Commons  fliew  their  great  charges,  fcihcet  the  reafonable  aid.  $JJ['5gf^ 
yshich  was  pardoned  bv  the  ftatute  in  the  14th  year,  whereby  No.'4-l-^, 
cy^ry  fee  is  charged  ot  40s.  without  grant  of  the  Commons,  See  fupra» 
whereas  by  ftatute  the  fee   fhould  be   charged   but^  of  20  $.  ♦  origli 
*  the  whicn  charges  are  levied  of  the  Commons  \  and  there-  (U  au^.} 
iiponthey  granted  the  fifteenths  upon  certain  conditions.] 

[35.  Rot.  Pari.  8  H.  '5.  N.  6.  The  Commons  pray,  that 
where  the  King  and  his  progenitors  time  out  of  mind  have 
been  lords  of  the  fea,  and  now  by  the  grace  of  God  it  is 
come  to  pafs,  that  our  lord  tbe  King  is  lord  of  the  coafts  on 
both  parts  of  the  fea,  to  ordain,  that  upon  all  flrangers  paffirig 
Qver  the /aid  fea  fuch  impofition  to  the  ufe  of  the  King  [be  laid^ 
ito  take  what  to  him  (liall  feem  reafonable  for  the  fafeguard^  ojf 
^he/ea,     Anfwer.  The  King  will  be  advifed.] 

[36.  2  H.  4.  N.  22.    Becaufe  now  of  late  diverfe  comml/jfions  Prynne»» 
were  made  to  diverfe  cities,  boroughs,  and  vills  of  the  realm,  Cote  Rec. 
to  make  certain  barges  and  balingers  without  aflent  of  parliament j  jj^'^^^tl' 
and  otherwife  than  has  been  done  before  this  time,  the  fame  «  Orig!  ii 
Commons  pray   the  King,  that  the  faid  commifTions  be  repealed,  (f<fi  preig- 
and  that  they  be  of  no  force  nor  effeft.  To  which  it  was  ^^^'^ 
anfwered,  that  the  faid  King  wills  that  the  faid  commiQions  be 
repealed  in  all  points ;  but  for  great  neceflity  which  he  has  of 
fuch  veflels  for  defence  of  the  realm,  in  cafe  the  wars  *  happen, 
^e  King  will  commune  of  this  matter  with  the  Lords,  an4 

Z  z  4  then 


5Sa  pretogatttte  of  t(e  Ixitig. 

then  after  fhew  it  to  the  faid  Commons  for  the  having  thdr 

counfel  and  advice  thereupon.] 
'^'^^*'*  [37-  J^^*  P^^l-  ^2-  E.  3.  N.  8.  The  Commons  pray,  that  paf 

AS?  70  ^  fi^^  of  wools  and  other  merchandi:^es  be  open  without  making  *  loom 
No.  S.  That  over,  and  befides  the  cudom  from  the  merchants,  and  +  other  the 
mil  wooUnd  cuftoms  of  the  King  for  a  certainty,  J  the  which  loan  turns  all 
cSndSct  ^  ^^  profit  of  the  faid  merchants  in  outragtous  grievance  and 
may  freely  mifchicf  of  your  Commons.  Anfwer,  Be  the  paflage  open, 
pafs  without  and  that  every  one  pafs  freely,  faving  to  the  King  that  which 
X'fil"  »  due  to  him.] 

fidie*  over 

the  due  cufloms.— — •  Orif .  ii  (Apprcfts) +  Orij  is  (aunt.)  X  Orij.   is  (ka 

^rift.) 

[38,  Rot.  Pari.  38  E.   3,  N.  II.    ena£led.  That  merchants 
{^ca\        *^y  P'^^h  f^^^handize  all  manner  of  merchandizes  without  being 

*  confined  to  any,  notwithftanding  any  charter.] 
C  5^3  ]  [39*  Rot.  Pari,  i  H.  5.  N.  41.  The  Commons  pray  that 
♦  Orig.  is  all  merchants  may  export  to  any  place  ^frorn  any  place ^  or  imptrt 
Srnne?*  any  goods  (except  goods  of  the  Jlaple)  at  their  pleafurcj  paying  tte 
Cott.  IUc«  citjloms  and  other  duties  due  to  you,  any  proclamation  to  the  con- 
Abr.  537.     trary  notwithftanding  &c.1 

No.  40  of  f     -  b  J 

the  fame  year«  feems  to  be  fame  roll,  and  is  as  here,  but  mentions  arras  in  particular,  and  that 
they  may  fell  to  all  men  except  to  the  merchanta  of  Jeane,  paying  their  due  cufioms  :  and  the 
•ofwcr  wu  at  in  pi.  40.  here. 

[40.  Anfwer.  The  King  will  be  advifed  by  his  council.  (It 
feems  this  was  againfl  cotnpanies).^ 
§  ^  \  [41.  Rot.  Pari.  45  E.  3.  N.  42.  Pray  that  no  impofition  or 
'*'•  '75-  charge  be  laid  upon  wool-fells j  *  wools  and  hides ^  other  than 
a^  '  i  the  cuftom  and  fubfidy  granted  to  the  King,  without  aflTcnt  of 
»  Orif.  is  parliament.  Anfwer,  The  King  confents,  and  that  none  be  laid 
(Launu  ft     after  the  ftatute  be  repealed,  1 

Queret.)  ^  -• 

Prynne's  Cott.  Rec.  Abr.  114.  No.  41.  fays.  The  print  touching  the  impofitions  on  wools,  cap.  4^ 

agrees  with  the  record. Rot.  Parliam.  45   E.  3.  No  impoliiion  or  charge  &c.  fliaU  be  (et 

without  aflent  of  parliament.  2  Inft.  61. 

• 

[42.  9  H.  6.  13.   By  Babington,    in  this  grant  (fcilicet,  of 

the  fubGdy  of  tonnage  and  poundage)   the  king  is  not  inherited  but 

for  certain  time  by  authority  of  parliament ;  bi.t  of  petit  cujlorrj 

i^ /V  inherited.     Br.  Cuftoms,  26.] 

Prynne  [43   Rot.  Pari.  25  E.  3.  iPart,  N.  2t.    The  Commons  pray 

Cott.  Rec.    that  where  6d.  of  the  pound  and  2s.  of  a  fack  of  wool,  and 

No.  21.        40^*  21  ton  of  wine,  was  granted  by  the  merchants  for  having 

That  the      condu5l  over  the  fea^  for  faving  their  lives  and  merchandizes 

'*y^jf"^®^    there,  whereas  no  conduci  at  any  tinie  waSy  by  which  the  mcr-* 

for  wafting    chants  have  loft  their  lives  and   merchandizes,  to  great  dif- 

•Tcr  their     honour  of  (»ur  lord  the  King,  undoing  of  the  merchants,  and 

'Hfc'-^    to  the  great  damrge  of  his  people,  that  it  pleafe  tU  King  that  the 

Mr.  i'rynne  nierch'ants  may  nuikt'  their  cwn  conduEl  for  faving  of   their  lives 

•ddi,  Uut    and  merchandizes,  and  that  tlie  cuftoms  aforcfaid  ceafe,  and 

be 


I 


Ptetogatite  of  i^t  Itfng.  sH 

^bc  not  demanded.    Anfwer.  The  King  will  be  advifed^  and  fuch  pay, 
thereupon  will  anfwer  them  in  f  proper  manner.]  Sont/^ 

grew   to 
a  cufton  allied  tonnage  and  poundage.-"——*  Orig.  is  (ne  foient  met  deiaandet)  "     f  Orif. 

.it  (coTCftble.) 

[44.  47  E.  3.  A  fubfidy  of  6d.  of  every  pound  of  merchant 
dize  (except  wools  &c.)  exported  and'  imported,  and  2S.  of 
every  tun  of  wine  for  one  year  without  confideration,  but  for 
the  fecond  year  upon  confiderations,  if  the  war  continue  &c.] 

[45.  5  R.  2.  cap.  3.  Upon  the  proffer  made  in  parltatnent  hy  the 
tnariners  of  the  ivejly  to  make  an  army  upon  the  fea  for  tivo  years^ 
the  Lords  and  Commons  grant  to  the  King  a  fubfidy  of  2S.  upon 
every  tun  of  wine,  and  6d.  of  the  pound  for  all  merchandizes 
exported  and  imported  as  well  of  woollen  clothes,  as  of  other 
merchandizes  (except  wools,  woolFels,  and  leather),  befides 
the  cuftoms  due  by  two  years  &c.  So  always  that  the  money 
thereof  coming  he  wholly  applied  upon  thefafe  keeping  ofihcfea^  and 
no  pari  elfewhere ;  and  at  the  requeft  of  the  Commons,  the 
King  willed,  that  two  men  there  named  fhould  be  thf  receivers 
and  keepers  of  the  faid  fubfidy,  and  certain  other  perfons  to 
be  afligned  by  the  King  to  be  comptrollers  to  the  faid  col- 
leAors  ;  and  the  people  being  in  the  faid  army  fhall  have  ivholly  all 
their  gains  and  profits  to  he  parted  betwixt  them  during  the  faid 
army  ahovefaids  atid  the  admirals  and  other  of  the  faid  army  jball 
be  affured  to  fave  the  Kin^s  friends  and  allies  without  damage  to 
he  done  to  them  or  any  of  them  by  any  way  ;  and  if  they  dt)f  and 
that  be  duly  proved y  they  fhall  bind  them  upon  a  grievous  pain  therC'  [  584  3 
of  duly  to  make  amends.] 

46.  50  E.  3.  No.  182.  Prynne's  Cott.  Rec,  Abr.  138.  The 
Commons  petition,  that  fucn  as  (hall  of  their  own  authority 
lay  new  impofitions  without  affent  of  parliament ^  may  lofe  life^ 
member^  and  other  forfeitures.  Anfwer,  Let  the  common 
law,  heretofore  ufed,  run. 

47.  In  the  Parliament  Roll  at  large,  of  51  E.  3,  No.  25.  the 
prelates,  dukes,  earls,  barons,  commons,  citizens,  burgeffes, 
and  merchants  of  England,  in  this  parliament,  petition  the 
King  not  only  for  a  pardon  in  general,  and  of  fines  and  amer- 
ciaments before  the  Juftices  of  Peace,  not  yet  levied  in  fpecial 
(which  Cotton's  Abridgment  only  toucheth),  but  they  likewife 
fubjoin  thereto  this  memorable  requeft  (totally  omitted  by  the 
Abridger),  which  Mr.  Prynne  fays  he  thought  meet  here  to 
fupply^  viz.  That  in  time  to  come,  your  faid  prelates,  earls,&c« 
tuay  not  be  henceforth  charged,  molefted,  nor  grieved  to  make  any 
common  aid,  or  fuftain  any  charge,  unlefs  it  be  by  common  affent 
of 'the  prelates,  dukes,  lords  and  barons,  and  other  people  of 
the  commons  of  your  realm  of  England,  and  that  in  full  par* 
liament :  nor  no  impofitions  put  upon  their  wools,  wool-fells, 
and  leather,  or  any  the  ancient  cuftom  ;  that  is  to  fay,  of  one 
fack  of  wool,  half  a  mark,  and  of  300  wool-fells,  half  a  mark  ; 
and  of  one  laft  of  &ins,  one  mark  of  cuftom  only  ;  according 
to  the  ftatute  made  the  14th  year  of  your  reign  \  faving  to  you 

th« 
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the  fubfidy,  granted  unto  you  the  laft  parliament  for  a  certaui 

time,  and  hot  yet  levied*   To  wl^ich  laft  daiife  the  Kingdiea 

gave  this  anfwer ;  and  gs  to  that.  That  no  charge  be  laid  upoq 

the  people  without  common   aflent  the  King  is  not  at  :dl 

willing  to  do  it  without  great  neceffity,  and  for  the  defence  of 

the  realm,  and  where  he  may  do  it  with  reafon.    And  as  to 

that,  That  impofitipns  be  i)ot  laid  upon  their  woola  without 

aflent  of  the  prelates,  dukes,  earls,  barons,  and  other  people 

of  the  commons  of  his  realm ;  there  is  a  ftatbte  already  made, 

which  the  King  wills  that  it  ihall  ftand  in  it's  force.     Prynnc'i 

Cott.  ISLcc.  Abr.  152.  where  Mi^.  Prynne  defires  the  Reader  to 

take  nopce  of  this. 

ft  Jnft.  63.        ^8.  An  information  was  exhibited  againft  B.  a  merchant  of 

f^^,  ^h^t     ^^  Levant,  reciting  that  the  King  by  bis  Utters  patmU  under  the 

the  common  great  feal^  had  cwnmanded  Ins  treafurer  to  command  the  cuftomer^ 

opinion  WIS,  ^^d  rcccivtrs  to  ajk  and  receive  ^  ^V^ry  merchant  denii^en^  who 

^Im^t      ^/«^/  within  any  port  within  his  dominions  currants,  5  /.  # 

wasagainft    hundred  for  impoft  above  2/*  6d.  ^hifh  vjas  the  poundage  bj  the 

Uw  and  di-  ftatute  of  cyery  hundred  \  and  it  was  alleged  that  B.  had  no- 

Icb  of  ^^!  ^*^^  thereot,  and  that  he  had  brought  currants  into  the  port  ot 

liament—    XiOndoP)  and  refufed  to  pay  the  faid  5s*  in  contempt  of  th^ 

^ttt  II  Rep.  King.     B.  pleadid  that  Jk  is  an  Englijb  merchant^  and  an  ad- 

Cokcftn^,    venturer,  and  a  denizen,  and  that  he  made  a  voy^e  t©  Vcnice| 

Note,  upon   and  there  bought  currants,  and  imported  them  into  England  \ 

•  conferenct  an4  recited  the  Jlatute  i  jfac^  33.  tuhich  grants  2Jt  6d.  for  ppund^ 

fb^aroCh.  *S^*  and  faid  that  he  had  paid  that,  and  therefore  refufed  to  pay  the 

].  and  my-  5^-  becaufe  it  w$^s  impofed  unjuftly  and  unduly  againft  thie  laws 

fc]f,  upon  «  of  the  land  ;  whereupon  the  King's  attorney  demurr'd.'    And 

SJcTia^iy  Fleming  Ch.  B.  in  his  argument  faid,  that  the  ftate  of  the  cafe 

toacerning    is  touching  a  new  cuftom ;  that  imnofitions  or  cuftoms  are 

«tbe  impofi.    dutjcs,  pr  fums  pf  lAo^cy  ncwly  impofed  by  the  King  without 

raSa^a'nd"  Parliament  on  merchandizes ;  and  that  here  the  impofition  i» 

«pon  confi-    not  upon  B.  nor  the  Venetian  merchants,  but  upon  all  men 

deration  of    who  import  ciirrants.     That  the  impofition  is  properly  upon  cur' 

bookt^and     ^^"^^9  and  for  them,  and  not  upon  the  defendant  nor  bis  geids,  wh^ 

ikanites,  and  it  a  merchant ;  for  upon  him  no  impofitionfoaU  he  but  by  parliament* 

divcrfe  re-     And  the  Dukc  of  Venice  having  impofed  upon  our  merchants 

J^e'^haTc**^'*  a  ducat  by  the  hundred,  which  was  forefeen  to  be  a  means  that 

feen,  it  ap-  in  time  would  waft  the  treafure  of  the  land,  therefore  Queen 

[    585  J  Elisabeth  granted  to  the  company  of  merchants  of  the  Levant, 

peared  to  ui  that  uouc  (Iiould  bring  currants  out  by  their  licence,  and  thcf 

K?nf  Mnnot  ^o^P^^^'d  upon  them  who  did  import,  and  were  not  of  their 

at  his  pica-  Company,  if  he  were  a  denizen  5  s.  if  he  were  a  ftranger  10  s* 

fure  put  any  and  that  this  was  paid  by  the  merchants  without  contradiclion^ 

i^^^'ilTy      ^"^  ^^^^  judgment  was  given  for  the  King.    Lane  22.  to  31 

mcrchan.     Mich.  4  Jac.  in  the  Exchequer,  Bates's  Cafe. 

dixe  to  be 

imported  to  tliis  kin«:domi  or  exported,  unlefi  it  he  for  advanetwttnt  ^ftradt  mnd  trmj^k  (vhich 
is  the  life  of  erery  ifland)  fro  tcno  fuS/ico  ;  as  if  in  foreign  parti  any  inpofition  it  put  upoa  the 
merchandizes  of  our  merchants  non  pro  bono  publico,  and  to  make  equality,  and  advance  at^ 
ind  tr^ck,  the  King  may  put  an  impofition  upon  their  merchandtsea )  for  this  is  not  ag'<°^ 
any  of  the  ftatutes,  which  are  made  for  advancement  of  trade  and  merchandise,  or  of  the  ftatuK  «• 
magma  cbarta  tap,  30.  which  is  ^  at'inui  mereatorei  df  tata  tomtra  mot  gmerrima  tm^*tM$aMitr  ** 
i.rrm  iffiru  in  frinelph  guertiSy  aitaiLUntitr  Arc.     ^MMMf«  tutrcatom  Urr^i  nofira  tfaBt9tMr% 


fttt  nunelievenUntur  h  terru  UU  cmitrM  mt  guerrina  ;  etfi  Mojhi  fiint  UK  tilt  Jklvt  fimt  h  itrr^ 

^j/iMi*^  {of  the  cAdof  tU  fvch  reftraints  is  falut^opuli ;  and  fo  id  this  cafe  of  currants  t)ie  imw 
^fition  was  impofed  upon  the  faid  reafon  to  make  equalityi  and  fw  the  advuiceaKnt  •£  trade  i^ 
|ra^ck  $  v^d  therefore  fuch  inquiiiiion  wa^  law/ul.  ■•# 

.49.  I  ff^»  fe*  M.  Stat,  2.  cap.  2./  T.  declared  among  other 
things y  that  levying  money  fir  this  ufeofthe  Crown  by  pretenu  ef 
prerogative  y  ivithout  grant  of  parliament  for  longer  time,  or  in  other 
ffnanner  than  the  fame  is  orfbaUbe  granted^  is  illegal. 

j[F.  a)  ♦  Tonnage  and  +  Poundage^  ryide(f. 

[t.  I  H.  4.  N«  50s.  upon  lack  of  fnoo/ granted  in  nots* 

for  thru  yenrs.r  '  •  V^V^ 

a  fttbfidy  out  of  yrwts  of  a}l  fortst  and  was  firft  granud  by  parliament  5  R.  1.  wlierc  as.  f6e 
tCTcry  ton  of  winff,  to  be  inlpotftd  intd  England,  'was  granted  to  the  Xing  tor  i  years  {  and  ihii 
^as  far  maintenance  of  a  fleet  upan  the  Tea,  to  fupprefs  the  pirates  $  but  after  by  parliament  5  E  44 
tonnage  was  granted  to  this  Kmp  for  term  of  his  natural  'lif4in  this  manner,  vis.  ^s.  for  eirety 
ton  of  wine*  and  (over  and  abi»ve  thofe  3s.}  for  every  tun  ofYweet  wine  3s.  more.  See  the  ftatuto 
12  E.  4.  ca;>.  ^.  And  this  fubfidy  was  granted«to  H.  8.  and  E.  6,  with  this  addition  in  the  tin^ 
cf  E.  6.  thai  for  every  awm  of  Rbeniih  wine,  alfo  lad.  fhall  be  paid.  And  after  the  time«f  • 
£.  6.  this  fublidy  of  tonnage  was  granted  by  feveral  adts  of  parliament  to  Queen  Ma^ry,  .Queeft 
Elisabeth,  and  King  James,  during  their  natural  liTts.  Dav.  R^.  it.  a«  b.  Miqh*  5  Jac^  R% 
lo  the  Cafe  of  Guftoors.  '-~»  MoUoy  741.  cap.  i.O  8.  S.  P.  •>     > 

^  f  Poundage  U^  fubfidy  granted  out  of  all  commodities  exported  and  importedy  eicept  wiocs  ani 
the  ancient  ftapl^  wares,  and  payable  by  all  merchants,  deniaens  and  aliens,  and  is  the  twentieth 
part  of  the  value  of  merchandises,  vi^.  lad.  in  the  pound,  ind  was'iiift  granted  by  pailiament  t« 
England  3 1  H.  6.  during  the  lite  of 'this  Ki^g^  which  grant  was  immediately  rcHimed.  Jit^ 
after  this,  vis.  3  E.  ^.  this  fubfidy  of  poundagb  was  granted  ti^the  faid  King  during  his  life ;  ani 
the  fame  grant  was  renewed  to  E.  6.  (^cen  M^ryi  Queen  Elisabeth,  -and  King  Jamei,  dariii|; 
their  feveral  lives,  by  feveral  a£ts  of  parliamej^r*  Oav.iiep.  11 .  b.  in  the  Cafe  ^  Cuftoms>  ■■  % 
ft  MoUoy  341.  cap.  X.  f.  8. 'S.  P, 

•  • 

[2.  2  H.  4.  N.  9.  For  defence  ^nd  good  government  of  the  ¥n«»»^ 

realm,  2s,  of  fevcry  ton  of  luine^  aftd  8d.  of  the  pound  of  all  ^^  ^^^ 

herchandizes  (except  wool-ikins  and  *  fliccp-fldns  &c.)  granted  405.  NoT^* 

io  HiQ  l^ng  foir  t*wo years."]  '  ^  '    •prig,  ia 

•    (peauz 
launts) 

[^3.  Jlot.  Pari.  I  H.  5.  N.  17.    It  was  granted  ^  •«  year  •Prynne'j 
under  certain  conditions.    2  H.  5.  2  Part.  N.  it  was  $J"' ^'^^ 

granted  ^  /Ar^*^  ;;^/zrj",  3  H.  5.  2.  N.  5.  it  was  grantcdjSr  lifiy  Ko.  ly.fayi 
but  that  it  ihouldnot  be  put  in  example.!  it  was  grant* 

r  ^  .  •d  for  4 

years. 

[4.  Rot.  Pari.  3  E.  4.  N.  24.   The  fubfidy  of  tonnage  and  Prynne't 
poundage  granted  by  bill  indented  to  Edward  4.  fir  life,  with  AbrN^t^. 
diverfe  provifdi  added  by  the  Commons  J]  but  is  ^hei'e 

•'  mentioned 

as  in  4  E.  4.  and  takes  no  notice  of  any  provifoes. 

[5.  Rot.  Pari.   14  E.  4.  N.  46.    The  ftatute  of  tonnage  and  [   5 85  y 

poundage  recites,  that  where  it  was  enoBed  in  the  parliament  held  t *^ % 

•J   R:  4.  whereas  in  the  book  printed  it  is  recited  to  be  held  the    '<>*•. 'T^- 

4  ^*  4- J  1      ^  .,^ 

Prynnc's 
CotL  Rec.  Abr.  700.  No.  46.  fays  the  print  touching  fubfidies,  cap.  3.  agreeth  with  the  record 

[6.  Rot.  Pari,  i  R.  3.  The  fubfidy  of  tonnage  and  poundao;c 
granted  to  R.  3-.  for  life^  fiving  to  the  merchants  of  Calcis  the 
cuftoms  of  morling  and  fliorling,  and  other  provifoes.] 

4  (G.a) 


I 
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(G.a)  *Cuftom8« 


[  I .  f  4  H.  4«  TT  Aving  confidered  of  the  war  of  Scotland,  anj 
N.  28.  '^^  rebellion  in  Wales,  and  fafcguard  of  thefea. 


*  Cuftomf 
mre  dutiot 
certain  and 
perpetuali 
payable  to 
the  King, 

u  inheri-  and  of  the  marches  of  Calais,  Guienne,  and  land  of  Ireland, 
Ci^n  for''  PJ^"^^^  ^°  *^^  King,  cfpecially  for  the  defence  of  the  realm  of 
mcithaii-  lingland,  ^osafackof'wooly  'woolfells^  arJ  of Jkifts  hccAox^^ 
diics  uanf.  years  \  and  for  defence  of  the  faid  realm  3s.  of  every  ton  of 
ported  over    y^j^g  (cxccot  thofe  which  are  taken  to  your  ufe  for  prifc),  and 

lea  from  one         •  •,-,  ,  ,.  r'r»i  i«  r 

realm  to  i^d.  a  pound  (except  the  thmgs  aforelaid,  and  Ij  corn  tor 
another ;  for  cattle  &c.  but  cloth  is  not  excepted),  to  have  it  for  two  year* 
for  thing,     and  a  half.] 

vendible   by  -* 

way  of  merchandize,  carried  from  one  port  to  another  within  the  fame  realm  by  lea  or  by  laodi 
no  merchant  is  bound  to  pay  any  cuftom.  Thofe  duties  called  culloms  are  divided  into  three kiwdu 
lit.  Magna  ^  antiqua  cul^um?..  ?dly.  Farva  &  nova  cuftuma.  jdly.  Prifjge  ufU!  bmtUnftw 
Aad  in  all  thcfe  the  Crown  has  a  certain  and  perpetual  inheritance,  lit.  The  grand  and  ancicst 
culVom  is  payable  out  of  native  or  home-bred  commodities  of  three  forts*  via.  wool,  woolfels  aad 
hides,  a.  The  new  and  petit  cuftoms  is  3d.  in  the  pound,  piyaHle  by  merchant  ftrangert  otfy 
for  all  commodities  by  them  imported  and  exported,  as  is  expreffed  in  the  charter  of  31  E.  1. 1> 
Prifage  is  a  cultom  taken  of  wines  of  all  forts,  [for  which  fee  (R)  fupra.]    Dav.  Rep.  S.  a.b. 

Mich.  5  ]ac.  B.  R*  in  Ireland,  in  the  Cafe  of  Cuftomi. The  ancient  and  gr^nd  cuft;.»  if 

parcel  of  the  ancient  inheritance  of  the  Crown,  and  is  as  ancient  as  ibe  Crown  itfelt ;  inhcitt 
fceptro,  and  is  due  of  common  right,  and  by  prefcription,  and  not  by  gr^nt  or  benevolence  of  the 

merchants,  or  by  a£t  of  parliament.'    Dav.  Rep.  8.  b,   cites  D.  1  Elis.  165.  b. Bvt  becaitfe 

every  thing  which  is  due  of  common  right  and  by  prefcription  ought  to  have  realonabie  caufe  oftoM^ 
nencemcnt,  it  was  noted  and  obferved  that  this  cuftom  was  firft  paid  to  the  Crown  tor  four  prin- 
cipal caufes  or  r^afons.  ift.  For  leave  to  depart  the  realm,  and  to  carry  the  commodities  of  the 
realm  out  of  it.  Vide  O.  i  Elis.  165.  b.  and  tbeilatute  of  18  £.  3.  cap.  9.  i.For  the  tniereft  whidi 
the  King  has  in  the  fea,  and  in  the  arms  thereof,  ai  AtT.pI.  93.  15  Elif.  9.  326.  3.  Bccasft 
the  King  is  guardian  of  all  the  ports  and  havens  of  the  realm,  which  are  oftia  f«u  januaereput 
and  the  King  is  cuilos  totius  regni.  4.  For  waftage  and  protedion  of  merchants  upc4>  the  Tea 
againft  the  enemies  of  the  realm,  and  againft  pirates,  who  are  common  enemies  to  a!l  natiom. 
'Day*  Rep.  9.  b.  in  the  Cafe  of  Cuftoms.  The  petit  and  new  cullom  payable  b>  merchant 

Grangers  only  htd  commencement  tn  the  +  time  of  E.  i.  for  before  this  time  the  duties  pa)aUe 
by  merchant  Grangers  for  all  foreign  commodities  imported  (except  wine)  and  for  all  native  com- 
modities exported  (except  the  ll^pie-ware  of  wool,  woolfeis  and  hides)  «Kre  uncertain  j  for  the 
King  by  his  prerogative  took  to  his  ufe  and  at  his  price,  fo  much  and  fuch  portions  of  their 
merchandizes  as  he  had  need,  by  name  of  prifes,  which  were  alway&  uncertain.  Dav.  Rep.  9.b. 
in  the  Cafe  of  Cuftoms.  ■  Prifj|>e  of  wines  U  aiio  a  cuftom  due  by  prefcription,  [but  tor  ibis 
ft«  (R).]  I>av.    Rep.  I  -.  a.  in  the  Cafe  of  Cuftoms. 

f  31  E.  I.  No.  44.  and  fee  the  charter  at  large,  and  matters  relating  thereto,  Prynne's  Animadv. 
•n  4  Inft.  23  to  26,  'Z  Molloy  330  to  741.  cites  the  fame  charter  ;  and  fee  i  Molioy  327* 

32S.  f.  6.  7.  S.  P.  as  to  magna  cufhima  ic  antiqita  Sc  pirva  cuftuma. 

Hale  Ch.  B.  faid,  that  certainly  a  cuftnm  was  due  to  the  King  at  the  common  law  fi>r  wool, 
wooll'ells^and  ..leather,  long  before  the  giving  of  Ijalr'  a  mark  by  the  flarutc  of  E.  1.  and  tlut 
appears  by  the  Ked  Book  in  thr  Eicnequer,  but  not  according  to  the  proportion  fettled  by  rbal 
fiitute  ;  but  fome  cuftom  was  due  and  paid.     Hard.  214.  Mich.  13  (ar.  z.  in  Scacc.  in  Caftot 

Vere  v.  Sampfon. But  fee  Vaugh.  161.  i6i    HiU.  23  &  24  Car.  2-  C.  B.  in  Cafe  of  Shxp- 

TAKD  V  GnsNoLn,  thit  thofe  customs  called  the  old  or  antiquie  cuilumae,  were  granted  to  King 
Ed.  1.  in  the  third  year  of  his  reign  by  parliament  a:>  a  new  lliiog,  and  was  no  duty  beloogiOgfla 
the  Cro'vn  by  the  common  law. 

^  Prvnne's  Cot.  Rec.  Abr.  418,  No.  28.  meationi  the  grants  but  not  the  reafon  of  giviBg  k» 
^^-^l  Orifi.  is  (Blee  Beftaik.) 

Prynne's  [2.  2  H.  4.  N.'i7.  The  Commons  (hew  to  the  King,  that 

Abr!  406^  whereas  at  the  laft  parliament  they  granted  the  fubjidy  ^  ^tfsoit 
r  qg.^  "I  to  continue  for  certain  time  &c.  and  now  lately  the  Commons 
No.  18  ,have  under ftood,  that  the  fame  Ki//g  kns granted  to  divfrfe perpnx 
fcems  to  be  certain  annuities  to  take  for  term  of  their  lives  of  fubfiJies  of 
'***  ^iS^'    wools  againft  the  form  of  the  faid  grant,  and  in  very  great 

difcomfort 
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^fcomfort  and  dcfolation  of  the  faid  Commons,  by  wKich  the  hereto  be 
faid  Comntons  prayy  that  all  patents  lEb  granted  of  the  faid  an-     ****^' 
nuities  to  take  of  the  faid  fubfidiea  be  utterly  revoked  and  re- 
pealed, and  that  the  fame  fubftdy  h  "^dijpofedof^to  the  ufe  for  •Orig.  it 
HvhUh  it  was  granted^  which  prayei  feems  to  our  lord  the  King  (dejxndu* 
juft  and  reafonable,  and  he  has  cOnfented  to  it.]  *"  *     ^  '' 

[3.  51  H.  3.  1 13.  B.  Stat,  of  the  Exchequer,  the  two  prin- 
cipal coUeftors  of  the  cuftom  of  wools  (hall  pay  all  money 
which  they  have  received  of.thef^id  cuftom,  and  Ihall  make 
account  from  year  to  year  of  all  parcels  received  in  any  ports 
or  other  places  of  the  realm.  Vide  refiduum.  (It  feems  this 
cuftom  was  given  for  a, time.] 

[4.  Among  the  petitions  of  the  parliament  of  the  18  E.  i. 
there  is  fuch  petition,  Ballivi  Johannis  de  Brlttan  in  com* 
Eborum  exigunt  novam  cuftumam  de  quolibet  animali,  excepto 
&c.  videantur  recorda  &c.  &  mandatur  fenefchallo  quod  fit 
coram  jufticiariis  ad  placica  regis  oilenfurum  &:c.  &  interim 
animalia  rcplegicntur.] 

[5.  16  E.  I.  Rot,  Pat.  M.  13.  Cuftodes  nove  cuftume  per 
totum  regnum  de  lanis  pellibus  3c  coriis.  13  E.  i.  Rot.  Pat. 

M.5.] 

[6.  ro  E.  I.  Rot.  Claufo  Memb.  4.  Mandatur  vie.  Nor- 
thumb.   de   Icvanda   pecunia   nove    cuftume    &c.    &    fpeciai. 

fuit  ad  Memb.  5.  24  E.  i.  Rot.  Claufo,  Memb.  5* 
collecloribus  novecuftun.e.] 

[7.   14  E.  3.  21.    The  King  grants  for  him  and  his  heirs  not  Prynne't 
to  demamiy  affefs,  or  take,  or  fufter  to  be  tiiken  of  any  Englifti-  ^"- R«^- 
man  more  cuflom  of  afack  of  ivzol  than  6j,  8r/.  and  upon  woolfels  i|,nottothh 
and  leather  the  ancient  cultom.]  purpofe. 

8.  3  E.  I.  Rot.  Finium  Memb.  24.  By  the  new  cuftom, 
which  is  granted  by  all  the  great  men  of  the  realm,  and  by  the 
prayer  of  the  commons  of  the  merchants  of  all  England  it  is 
provided,  that  in  every  in  the  vill  where 

the  port  is,  fliall  be  chofen  two  of  the  moft  knowing  and  moft 
puiffant,  that  the  one  *  piece  (hall  be  in  the  cuftody  of  one,  *  Orig.  is 
and  one  who  ftiall  be  afligned  by  the  King  {hall  have  another  ^^e  unferr** 
piece,  and  (hall  be  fworn,   that  they  will  duly  receive   and  en  garde) 
anfwer  the  King's  money,  that  is  to  fay,  of  every  fack  of  wool 
half  a  mark,  of  every  300  f  pelts,  which  are  a  fack,  half  a  ^      ^      ^ 
mark,  and  of  every  laft  of  %  hides  a  mark,  ifluing  out  of  the       *jjfg  ^^^* 
realm,  as  well  in  Ireland,  in  Wales,  as  in  England,  within  >^      ^'     ^ 
franch.  and  without  in  every  port,  ||  where,  if  they  may  ifTue^  ±  Orig.  u 
(hall  be  two  honeft  men  fworn,  who  fliall  riot  fuffer  the  J?e^*''- 

pelts  nor  hides  &e.  under  pain  of  forfeiture  &c.  ib,  cadem  LpK^'piJlnt 
Memb.  i.  in  Latin  more  often  called  nova  cuflum^^  In  ilTerie^utiO 

dorfo  &  totaco.nmunitate  Anglia:.]  .  . 

[9.  25  E.  I.  cap.  7.  The  King  releafes  the  maletolt  of  wool^ 
faving  the  cuflom  of  wool  (jfc,  granted  before  by  the  commonalty* 
Vid.  fame  Cuftom  mentioned  in  27  E.  3.  cap*  I.  •Such  Rot.  JL?\^*  ^ 
Pat.  3  E.  1.  Memb.  i,  2.  Vide  Rot.  Fin,  Memb.  24.  in  dorfo,  ^ 
this  grant  is  recited^  and  the  King  denwids  fuch  grant  to  be 
8  made 


»r  -I 
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made  in  Ireland  &c.  Convocatis  omnibtis  &c.  Ibtdem  t4 
dorfo  recited  to  be  gra|ited  by  parliament  tluribtu  it  cat^  ai 
rogaiionem  regis  .&c.  three  or  four  foris  ibidem  in  dorfo,  add 

fdfoSa!)     Z^^^   fthercdf   in   Ireland  by  the  parliament  of  England. 

^  Note,  that 'this  grant  was  '^^  E.  i,  and  his  fucceffbri  &c.  "Vld. 

ib.  Memb«  23.  in  dorfo  plus  &c.*  Vid.  Memb.  25.  6.E-  i.  Rot. 
Pat.  Memb.  20.  Colledors  &  cuftodes  made  of  this  new  cof- 

t  torn  in  Ireland  &c.  and  vid.  tni$.3 

58^  J      [10.  10  E.  I.  Rot.  Fin.  Memb.'  5.  De  nora'  cufttniia  regis  in 
Hibernia  commiiTa  &c.]  -; 

[11.  10  E.  I.  Rot.  Fin.  McmV.  4.  the  lamc-l 

[i2.  28  £.  I.  Rot.  Fin.  Memb.  y.    The  King  afligned  one 

taTCCtivccufiufna/aftacorhrum  SiC.^  ... 

?fTBK*t         fi-^.  Q  H.  6*  12.  The  Queen  had  an  annmff  CTaifted  to  her 

*S^^    by'-thi&gootofmagnalSlluma.i  ^^ 

Mo.  is.does  ,  .       '  t 

Boc touch  this pmnt.— — S.  C.  ci^ed  Dxt,  Rep,  4*  a.  b.  in  Thi  Ca*b  or  CutT)oif  s.     An^  aSJii 

tMthis  it  an  argomenc  that  the  King  hai  1  greater  efkate  in  the  grand  cuftom  than  be  his  own  liie* 

•  • 

Q14. 36  E.  3.  cap.  1 1,  it  IS  enabled.  That  after  3  years  (wKA 
was  the  time  tliat  more  was  granted  by  the  j^arliamcnt)  that 
nothing Jball  hi  taken  or  demanded  of  the  commons,'  tefiiies  the 
Undent  cuftom  ofha^a  mark  upon  a  foci  oftvool  &€.] 

[15.  i  E.  I.  Rot*  Pat.  Memb.  y.  Proclam,  quod  mercaiortt^ 
ixerceant  per  antifuas  c§nfuetudines  a^qtie  cnere  nevarum  confueiom 
dinum  (9*  exdflionum  iS^eJ] 

[16.  22  E.  I.  Rot.  Fin.  Memb.  2.  Pro  mcrcatoribus  Hibemix 
de  cuftuma  Ian.  pell.  &  corior.  &c.  licet  in  fubfidium  guene 
^uam  pro  recuperanda  terfam  noifham  Yafcon.  contra  Gallicof 
movere  intendimus  mercatores  regni  noftri  gratanter  conceC 
<[uod  de  quolibet  facco.iane  fraSe/  que  per  biennium  vef 
triennium,  fi  tantum  durant  guerra  noftri,  de  ncrftro  re::no  ad 

Eartes  tranfinafinas  ducet.  habeamus  5  marcas  v  &  de  quoiibct 
icco  lane  alterius  vcl  pellium  lanatarum  que  fimilit.  tranfdu- 
cent,  tres  marcas  ;  &  de  quolibet  lafi;o  corior.  qu^  fimilit.  tranP* 
ducent.  quinque  marcas;  volentibus  tamen  mercatoribusHibenu 
quibufdam  de  caufis  gratiam  in  hac  parte  facere  fpecialem  f  obis 
mandamus  ^uod  de  quolibet  facco  lane  rel  peHium  lanatamm 
&  fimilit.  de  quolibet  lafto  corior.  de  quibus  dimid.  marc,  prias 
C!api  folekat  ad  cuduma^  capi  faciatis  miam  marcam  durante 
guerra  preditla  &  if.] 

[17.  ^i  E.  I.  Rot.  Fin.  Memb.  \6.    De  novm  cuftuma  » 
.  Hibernia  colligenda  &c.] 

[18.  35  £•  I*  Rot.  Fin*  Memb.  13.  De  exliHus  cuftumi 
•     Vincrum  in  Hibernia  £5*f .] 

[19.  31  E.  I.  Rot.  Fin.  Memb.  5.  Cuftomer  afligned  ad  colli* 

gend.  tam  novas  cuilumas  quam  antiquas  confeflas  &c.  a  mer^ 

catoribus  &c.  Memb.  6.  De  fupenridendo  negot.  nove  caftoinA 

^  de  mercatoribus  Angl.  colligend«  at  large  throughout  tec. 

*  Foi.  J7S.  Memb.  12  .De  nova  cuftuma  in  London  colligend.  Memb*  20* 

i>i*-    y  Of  renibving  of  officers  de  *  nova  cuftttmst,   and  making  of 

others  &c.  Memb*  14*  De  nora  cuftuma  9olligenda  &C  j 


tio.  l|i  E.  X.  accordingly  throughout,    i  £•  2.  Memb.  9, 

%'En2.M.  5.] 

[21.  35  E.  I.  Mdmb.  lOrf  Recital  of  z  grant  of  nova  cufluma  by 
the  merchants  t^c.  Ibid.  Memb.  II.  which  [was]  granted /ra 
liiertatibuss'] 

[22. 30  E.  1.  Rot. Pat.  M.  1. 34  E.  r*  Hot.  Fm.  M.  5.  Grant. 
of  Cuftom^tf  vino  for  liberties  4.  in  ducatu  for  all  fuch  \tin6  quod 
in  regnum  C5*  undejrettum  ma/inariis  folvere  tenebantur,  J 

[23.  x6£.  2.  Rot.  Fin.  Memb.  4.  De  cufluma  2S.  de  vinit 
'-cclligend.  35  E.  i.  Rot.  Fin.  M.  13.  Dc  cxitibus  cuftumc  vinor.  . 
in  Hiberiiia  dec] 

[24.  4  E.  2.  Rot.  Fin.  M.  14.  Da  cuftuma  vini  coUigendsl 
gtanted  to  Es  i  *  iQt  liberties. } 

f  25.  31  E4  t.  Rot.  Chart.  Memb.  3.  44.  King  grants  diverfd 
liberties  to  mercharfts-ftrangersi  for  whi^h  the  faid  merchants 
grant  to  the  King  and  his  heirs  increafe  of  their  ancient  cuffbihs 
of  wine,  hides,  pellium  lansitarum  &C/  diverfe  other  things, 
dnd  the  time  and  in  the  end  the  King  grants  fof  him  and  Hi?  [  5S9  ]| 
heirs,  that  nothing  morejball  be  impofed  &c.  Vid.  the  Cufom  of 
Grangers  mentioned  in  27  Ev  3.  cap.  i.  fcil.  of  every  fack  of  wool  > 
JOS.  of  every  300  woolfells  los.  of  every  laft  of  leather  20s.  J 

[26.  5.  A.  3.  Rot.  Fin.  M.  15.  De  novis  cuftumis  colligendis  PrynneV 
recited  to  be  granted  to  E.  r.  pro  libertatibuJ.]  ^-  ^^' 

[27.  I  E.  2.  Rot-  Pat.  Part  i.  M.  4.  confirms  ilovam  Cuftu-  No?i5°doA 
Inam  lanar.  pell.  8cc4  ultra  antiquam  cirftumam  per  ifiercatores  not  coacemr 
ifclicnigenos  Conceflam  &c.]  thispoiac 

[28.  Vid.  27  E.  3.  cap.  26.  mentions  the  charter  made  by  his 
|rtandfather  to  the  merchants  ftrangevs,  and  by  himfelf  con- 
nrmed,  by  which  3d.  in  the  pouild  is  to  be  paid  to  him  for 
merchandizes  imported.]     - 

[29.  30  £.  I.  Rot.  Fin.  Memb.  13.   grants  cuffodiam  pefagii  ^^  ^]^  ^^^ 
ftumbi  averii  de  pondere  {5*  fronagii  lanarum  in  villa  noftra  de 
Kingjf on  fifper  Hull  qui  vzlcnt  Sec,    rendring  farm  &c^ 

[30.  33*  E.  I.  Rot.  Fin.  Memb«  16.  De  tatlagio  afTidend.  ik 
tilla  de  Stamford  isf  Grantham  ad  opus  regis,  que  funt  de  an* 
iiquo  domimco  corone  nollre  &c.] 

£31.  2  E.  2.^  Rot.  Fin.  Memb.  5.  De  cujlodia  pefagii  de  Kinf^  sm  pi.  ^ 
fltmfuper  Hull  citftod,  pefagii  plumbi  av^rii  de  pof^ere  ^  'tronagU 
/anarum  Cs'r.} 

[32.  K.  H.  3.  granted  to  the  Frerer  of  St,  Bartholomew  of  . 
Smithfield  de  duob'us  pifcibus  de  quolibrt  onere  pifcium  tranfeun0» 
Pont,  Lond*  verfus  di£b.  civitat.  quos  regea  Temper  habere  ibie- 
6ant  &c.  4  E.  2.  lib.  Pari.  fol.  S3.] 

[33.  I  £.  I.  Rot.  Pat.  Memb  18.  Cum  rex  novum  aumliUm 
in  regno  diverfis  metcatoribus  ad  cMum  tempus  commj/erat  falvii  . 
foris  faBuris  ratione  predict,  auxil.  extra  regfrnm  afportat.  ve( 
etiam  non  folut.  CommifGon  was  awarded  to  inquire  of  tfao^ 
forfeiture  of  which  the  merchants  have  not  anfwered.] 

f  34.  25  E.  1. 7.  The  cuftom  of  mnle^tolt  of  veaols  raifed  withf 
0ut  parliatnenty  difcbargedy  and  enade'd  that  no  fuch  cufloni  Jball 
h  raifed  mthwt  their  common  ajent,  faying  to  us  and  our  beir^ 

the 


5^9  l^recogatlDe  of  tht  Viinti;. 

the  cuft.  m  of  wools,  (kins,  and  leather^  granted  before  by^  the 

commonalty  aforefaid  &c.j    > 
'^^^***  C35-  I7'R-  2-  2.    Every  man  may  iw/ii^  and  fell  clothes,  as 

irw)/mcn-  ^^^^  i^fiys  as  other,  of  Juch  length  and  breadth  as  him  ^af'f 
tionei  in  P^yi^g  the  aulnage,  fubAdy,  and  other  devoyresy  fcilicet,  of  every 
thU  ad,  yet  piece  pf  cloth  after  the  rate  17  R.  a.  cap.  3.  The  merchants 
d^egeDcr*-  ^^^  workers  of  clothes  called  worfted,  may  bring  their  bolts  of 
«Fol.  179.  fingle  worfted  to  what  parties  them  pleafeth  (faving  to  *thc 
h  King's  enemies)  paying  the  fublidies  and  cuftoms  thereof  duc» 

^   ■  V     -^  without  the  devoyrcs  of  Calice.] 

lity  of  the 

words  dothst  as  well  Icerfies  at  others,  comprife  all ;  and  there  cannot  be  more  fignificant  aai 
comprehenfive  words  to  include  all  manner  of  cloths.  Per  Hale  Ch.  B.  Hard.  215.  Micli.  i| 
Car.  2.  in  Scacc.  in  Cafe  of  Vcre  v.  Sampfon  &  al, 

[j6.  27  E.  3.  cap.  4.  ftat.  i.  Xfuhjidy  granted  of  every  dodi 
fold  (in  England)  to  take  of  the  feller  over  the  cuftoms  thereof 
due,  fcilicet,  of  every  cloth  ofojjife  wherein  there  is  no  graine  4oi 

&C.J 

[37.  II  H.  6.  cap.  9.  recites  divers  ftatutes  of  provifo  that 
every  one  may  fell  clothes  called  Jheits,  paying  to  the  King  the  W- 
jiagey  fuhfnly^  cuftoms,  and  other  devoiresy  that  is  to  fay,  of 
every  cloth,  and  of  every  piece  of  cloth  after  the  rate  contained 
in  the  faid  ftatutes.  (But  nota,  that  no  cuftom  nor  fubfidy  is 
mentioned  in  any  of  the  ftatutes  there  recited,  but  one  of  them 

C  59^  J  has  the  claufe,  (paying  the  aulnage,  fubfidy,  and  other  dc- 
voires,  for  every  piece  of  cloth  after  the  rate.)] 

Byanadof      [jg.  ji  H.  6.  cap.  6.  N.  55.    For  3-^5.  4d.   to  be  paid  for 

'TH.T.^a.  ^^^^  of  wool  by  the  f.iid  ftatute  of  31  H.  6.  as  had  been  paid 

fubfidy  was   all  the  life  of  H.  6.  but  no  anfwer  to  it.] 

granted  to 

the  faid  King  of  4?s.  and  4d.  out  of  every  pack  of  vrool,  and  43s.  and  4d.  of  every  240  weolfelb; 
but  after,  in  the  fame  parliarae.u,  this  fubliiiy  was  abjt'd«  and  reducea  to  i\%.  at-d  4d.  for  a  fade 
•f  wool,  and  33s.  4d.  for  uo  wool-tcu,  And  the  payment  limited  tor  dve  years  only.  DaT.  Rep. 
XI.  «.  Mick.  5.  Jac  in  the  Cafe  oi  Cultoins. 

[39.  The  cuftom  of  poundage  in  Ireland,  fcilicet,  to  give 
I2d.  to  the  King  for  every  pound  of  merchandize  exported  and 
imported,  was  not  due  by  the  common  law  before  the  ftatute 
of  34  H.  6.  but  only  by  the  faid  ftatute.  M.  6.  Ja.  in  the  Ex- 
chequer. The  City  cf  Dublin's  Cafe  refolved.  3  Jac.  cap.  16. 
ordains  that  kerfeys  fball  not  exceed  24  yards  in  length,  and  that 
for  every  kerfey  of  24  yards  there  fliall  be  paid  as  much  in 
cuftom  and  fubfidy  ratably,  as  fudh  perfons  ftiould  pay  unto  his 
Majefty  for  one  piece,  and  a  third  part  of  a  piece  containing 
18  yards.] 

[40.  12  £.  4.  cap  3.  Such  cufloms  andfuhftdtes  du^  to  the  Sattg 
for  the  fame  clothes  fiall  be  paid,     1 1  H.  7.  6.  accordingly.] 

[41.  14  £1.  cap.  10.  j^B  made  to  reform  the  length  and  breadth 
£/*  kerfeys,  and  iveight,  and  recites  thai  the  ^ueen  ought  to  have 
aiflom  and  fubfidy  according  to  the  quantity  of  the  cloth*]  ' 

[42..  27  EL  cap.  18.  for  white  ft  reits  in  the  laft  provifo  remedy 
Is  ordained  againlt  defrauding  the  King  of  his  cuftoms  of  it.] 

[4> 


)^erosattt)e  of  tbz  ^ini-  59» 

[43.  14  E.  3.  21.  The  King  confents  ftot  to  increafe  the  eujlom 
^J nk)9ol  life,  unlefs  by  ajfent  of  tij^ parliament,'] 

[44.  9  i/.  5.  10.  Of  every  chaldron  oifea-^al  which  fliall  be 
fold  to  the  people  not  franchifed  in  the  port  of  the  town  of 
Newcaille  upon  Tyne  2d.  be  due  to  the  King  of  cuftom.] 

[45.  21  £.  3.  N.  31.    Item  pray  the  Commons  that  there  Prynne't 
^here  the  merchants  are  wont  to  buy  clothes j  and  are  wont  to  ^^  ^*J- 
tarry  them  over  the  fea^  and  alfo  merchants-ftrangcrs  who  are  ^^u^^x'j^f^ 
Wont  to  come  into  Kiigland  to  buy  clothes^  and  by  reafon  of  a  fo  fiiii.— • 
cuftom  de  novo  made,  fcilicet  of  every  cloth  I4d.  of  merchants  *^^^'  ?°7- 
<of  £ngland5  and  of  ftrangers  2  id.  fo  that  by  reafon  of  this  fi^^es^a* 
grievous  cuftom  no  ftrangers  come^  and  all  the  community  of  bed.' 
the  land,  of  merchants  and  labourers  impoveriflied,  of  which  tOrfg.ii 
they  pray  remedy,  and  that  this  cuftom  beoufted.    Item,  for  t'cSg.U 
clothes  of  worfted  a  new  cuftom  levied  upon  every  cloth  id.  rfdaoc  la 
and  of  ftrangers  id.  ob.  and  of  every   *Lit,  lod.  and  of  a  ^*°*^L^ 
ftraneer  t5d.  to  great  damage  of  the  people  and  labourers,  and  ^u^fiuj^) 
that  Uiis  cuftom  be  oufted.     Anfwer,  It  pleafes  our  Lord  the  nctbie  ch« 
King,  the  prelates,  counts  and'  other  people,  that  this  cuftom  J^^  *■  ^ 
ft  and  in  force  \  for  it  is  as  good  reafon  that  he  take  fuch  profit  ^L^f^ 
of  clothes  f  work'd  within  the  realm,  and  carried  out  of  the  Abr.  Cot. 
realm,  as  of  wools  carried  out  of  the  land,  :|:  according  to  the  57«  ^^^  Z'^ 
carrying  of  cloths  made  of  fack.] 

[46.    Rot.  Pari.  21.  E.  3.  N.  I  !•  A  new  cuJlom  of  wool  and  Prynnc'* 
wine  raifed  without  affent  of  the  Commons  &c.     See  Anfwer  to  ?J!f*  ^^Jl 

this. J  No.  II. 

Whereas  ia 
a  couocil  tiolden  by  Lionel  the  King'i  Ton,  the  guardian  of  England,  it  wai  in  the  2ift  year  oftha 
King  ordered  without  the  Commons,  that  tor  keeping  the  realm  and  fafe  condud  of  lhip«»  fliouJ4 
be  taken  upon  every  fack  of  \vooi  paifing  the  feas,  2t.  upon  every  ton,  2a.  upon  every  pound 
ciefavoires  brought  hack  into  the  realm  6d.  and  this  charge  to  continue  until  Michaelmsts  next 
coming t  which  charge  is  yet  demanded;  that  the  King  will  be  pleafed  that  the  fame  charge  may 
be  iec  fUU  aod  to  write  hii  letters  to  the  collectors  thereof,  that  it  ccafe* 

\j^T.  Rot.  ParL  25  E.  2*  »  Part,  N.  37.   Touching  the  P»7Dn*.t 

cuftom  of  wool.]        ^  Mr^;6N;. 

37.  A  com« 
plaint  for  taking  46  s.  id.  for  every  300  wool.fells,  where  the  old  cultom  was  39.  4d.for  T  CO  I  1 
4ivery  leo.    The  anfwer  was,  The  old  cuftom  received  ought  not  to  be  withdrawn* 

[48.  Rot.  Pari.  43  E.  3.  N.  10.    A  fubfidy  granted  for  three  ^^"^'^^ 
y^rs,  fcilicet,  438.  of  every  fack  of  wool  exported  &c.  J  ^^r.  109! 

No.   xo. 
l^pon  declaration  of  the  King's  great  neceffiiy,  the  Lords  and  Commons  granted  to  the  King  for 
g  years*  of  denizens  tor  every  fark  of  hooJ,  43  b.  4d.  of  every  20  doxen  of  fells,  43  a*  4<^  *"^ 
of  erery  laft  of  (kins,  4l.-^K)f  aliens  for  every  fack  of    wool,  ^s.  4d.  of  every  20  doacn  of  fells^ 
53  s.  4(i*  and  of  every  lailof  lkinB5l,  6s.  8d.  over  the  old  cuftoms. 

O19.  Rot.  Pari,  aj  E.  3.   i  Part.  N.  22.     The  Commons  /      ^      1 
pray,  that  where  the  merchants  have  granted  to  the  King  40J.    ^"'^j^  ^^* 
^J  a  fack  of  wool  which  falls  in  charge  of  the  people,  and  not  ^    ^    '    a 
of  the  merchants,  that  it  pleafe  tlie  King,  for  relief  of  his  peo-  Prynno's 
pic,  that  the  faid  40s.  be  not  demanded,  nor  levied  hence  for-  ^"'  ^"* 
ward  &c.  pray  remedy  &c.     Anfwer,    Becaufe  the  fubfidy  was  no!  aJ.^it 
granted  to  the  King  for  great  neccflity,  which  yet  continues*  and  only,  that 

VCL.XYI.  3  A  is  the  fubfidy 


Ibid.  No. 


a« 


S9 1  l^retosatttte  of  Hie  itfns. 

ajifitoWit.  *;s  (ctti  ten  times  more  in  other  things, which  things  being  Ihewi 
fyk^may  ^°  ^^  great  men  and  commons  at  this  parliament  aflcmUeJi 
ceafe ;  the  thc  faid  Lords  and  Commons  of  common  affent  have  granted 
•"f^"  w«'  to  the  King  the  faid  fubfidy  to  take  from  thc  Feaft  of  St.  Michad 
w  wa.     "^*^  <^"f"^"g  fo'^  ^wo  years.] 

granted  to  the  King  for  a  time  yet  enduring.^*  Orig,  i>,  (fe  teonitre  plaisdc  lo.  en  tuicr.) 

c^"rIc        ^^^"  ^°^'  ^^^^'  3^  ^'  3'  ^'  ^^»  ^''«^'^>  ^*^^  wAo^r  A 

Abr.  93. '     Commons  have  granted  a  great  fuhjtdyy  that  it  Jball  not  he  dravm 

No.  26.       into  example,  nor  other  thing  demanded  by  grant  of  the  merchant:^ 

The  print  or  qtherwifej  but  the  ancient  cuftom  of  half  a  mark  of  afach  tff. 
agrees  with   c-^  ^i.*  *    ^     r:    r>  i*^  ^ 

the  record.    See  this  print  36  E.  3.  cap.  1 1.  j 

cS!t°"Rcc  ^^'*  ^^^  ^^^**  2H.  5.  I  Part^Kf.  34^    TIic  Commons  pn? 

Abr!  541?  ^^^  where  the  people  of  Devon  and  Cornwall  have  not  ufcJ 

No.  34.  is  at  any  time  pall  to  pay  any  cujlom  called  cochety  of  any  doih 

a  different  called  ftrcit,  thc  colour  ruflct  or  white,  be  compelled  to  pj 

*"*  "•  &c.  pray  remedy  &c.  Aiifwcr,  The  King  will  be  advifcd.] 

c7trRec  ^^^'  ^^^'  ^^^^*  5  ^^'  5'  ^"  ^''  ^"  ^  petition  oi  the  Com- 
j^\,.'  .^^[    mons  it  is,  that  the  merchants  ought  not  to  be  charged  for  cut 

No.  ai.—    toms  fhewing  their  cockets.     Anfwef,  The  lieutenant  will  fend 

to  the  King  to  know  what  grace  the  King  will  make  and  grant. 

•  5  H.  5.  N.  20.  pray  the  Commons  that  the  merchants  be  not 

charged  to  pay  the  tenths,  taxes,  and  tallages,  but  in  thc  cities, 

vills,  and  burghs  where  they  arc  rcCant.      Anfwer,  Be  it  done 

as  has  been  ulcd  before  this  timer) 

[53.   18  £.  3.  Stat.  2.   cap.   3.       That  thefia  be  •pen  teeH 

Planner  of  merchants  to  pafs  with  their  merchandizes  fvhere  JbJl 

pleafe  thctn^ 

Coi""kIc  ^^^\  ^  ^*  ^'  ^'  ^'^'    Upon  the  petition  of  the  mcfdiantsrf 

Abr.  4 1*^3!  ^^^^^^  j^  was  ordained  by  the  King,  that  if  they  bring  any  mcr* 

No.  24  is,  chandize  to  the  vill  of  Southamptcny  and  there  land  them,  and 

"^rr'^thc*^^  pay  the  eufloms  due,  and  after  bring  the  goods  by  land  to  the  ai) 

g"o7s  by  ^/^  Londony  they  ought  not  to  pay  there  the  cuftom  called/-tftM^^ 

waier  to  It  IS  faid  in  the  petition,  that  the  faid  cuftom  was  once  kcfoi© 

the""^  fhiil  ^f^^^  ^'  Sonthampton,  and  that  thc  city  of  London  ought  not  d 

norpay  ^*g^^  ^^  havc  the  faid  cuftom  of  any  merchandizes  fo  broughf 

fcawape,  by  landy  nor  by  fca,  unlefs  only  of  merchandizes  coming  «Tcr 

fro^Ufj  the  fea  to  the  faid  city  firft.l 

thry  bring  '  * 

tejiimontaix  from  the  euJ!omers^  at  Southampton, 

c7trRec  ^^^'  ^  ^'  ^'  ^'  "4-  The  Commons  pr^y  that  no  cloth  rf 
Abn'  305!  ^*^dfy>  KendaU  cloth,  frife  of  Coventry,  cogwarc,  nor  no  other 
[  592  ]  ftreite  nor  remnant  of  England,  nor  cloth  of  Wales  not  ufcdtff 
No  114.  be  fralcd  of  any  f^.nl  fmall  nor  great  do  not  pay  no  cockct  nor 
favs.  The  otlicr  cuftom.  And  alfo  no  cloth  of  what  ♦  mcafore  foevcr  it  be 
fnTfuT  *  "^^  ^''O"'  fo  be  fealed  of  any  fea^  called  thc  farthing  feal,  tiB 
1)  «.  for  jchii  Walt!'.am  late  bifhc  p  of  .  i- --in,  in  time  of  Rich.  2.  ^^ 
h  rfies,  trrafurcvof  England,  mademiniiters  in  all  counties  throughottt 
a?rees' with  ^'^^  ^^^^^  tofcA  all  manner*  of  clothes  aforefaid,  and  all  other 
lU  record,   clothcs  whica  wcre  wont  to  be  fcalcd  of  cuftom  &c.  And  npoti 

Hi 
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,  ... 

tliii  .petition  It  18  anfwcrcd  by  the  King  as  it  is  imprinted  by  the  — 'Orig.  is 
^atutc  of  I  H.  4.  19.    See  4H.  4.  N.  45.    This  ilatutc  prayed  ^h^h^in 
to  be  continued  for  the  life  of  th^  ]£ing^  but  the  King  will  be  Kicheiers 
advifed.    Simile  5  H.  4.  N.  76. 1  French  Die 

"*  ^  '      •■  tiDoary 

if 3 2,  fignfficj  (mctttjr.) 

;  5<J.  Where  one  merchdni  cujicmi  ms  mercnandizes  iri  the  name 
^another  merchant y  this  is  good  5  for  the  intent  of  the  ftatute  \^ 
that  the  King  ihall  be  furely  lerved  of  his  cuilom.  Br.  Cuftoms^ 
pi.  76.  cites  2  H.  7.  14,  15I 


(H.  a)  For  the  Goods  of  whom  Cuftcfiii  (hall  be  paid, 

[i.  T"'  H  ,E  patentee  of  the  King  of  this  goods  of  pirates  feifed  by  5.  P.  Lane 
^    himlhall  pay  no  cuftom  to  the  King ;  for  the  goods  are    '5*  ^****  * 
given  by  the  law  to  the  King,  and  -therefore  he  (liall  not  have  ^^^'  a"^"' 
*cuftom  of  his  own  goods.    Mich.  5  Jac.  in  the  Exchequer.  •  FoI.  171. 
Per  Curiam.]  i5»- 

a.  Trefpafs  for  taking  of  goods ;  the  defendants  plea'd  Not 
guilty.  'Fhe  jury  find  that  the  plaintiff  was  feifed  oAhe  manor 
of  D.  and  that  time  out  df  mind  he  and  all  &c.  had  and  ufed  to 
nave  all  goods  &c.  wreclt'd  upon  the  high  fca  call  on  (horc  upon 
the  faid  manor,  as  appertaining  thereto :  that  the  goods  were 
1|irreck*d  Upoii  the  faid  manof ,  and  that  the  plilintifF  feifed  them  aa 
wreck.  They  further  find,  that  by  the  aft  of  12  Cix.  2.  there 
was  granted  to  the  King  a  fubfidy  called  poundage,  viz.  of  alt 
goods  and  merchandizes  of  ivery  merchant ^  natural-born  fnbjscff 
dsnizen  and  alien ^  to  be  exported  out  of  the  kingdom  of  England y  or 
any  of  the  dominions  thereto  belongings  or  imported  into  ihe  fame  by/ 
kvay  of  merchandize y  of  ihe  value  of  l^s.  according  to  the  particulaf^ 
¥ates  and  values  offuch  goods  and  merchandizes  as  they  are  rcfpeBively 
rated  and  valued  in  the  book  oftai^Sy  intitled  ihe  rates  of  merchan-* 
dizesy  after  in  the  faid  dSi  mentioned  and  referred  tOy  to  onefhilling 
tsfc.  Then  they  find  that  at  the  tirrie  of  the  fcifure  of  the  goods, 
the  defendants  were  the  King's  oiEcers  duly  appointed  to  col^ 
le£l  the  fubfidy  of  poundage,  by  the  faid  aft  granted;  and  that 
for  the  duty  of  poundage  not  paid  at  the  faid  tinie,  they  feifed 
and  arreiled  the  faid  goods  untillthe  plaimitF had  paid  them  the 
faid  poundage.  And  whether  the  faid  goods  fo  wreck'd  as 
aforefaid  be  ebargeable  with  the  faid  duty  of  poundage,  was  the 
queftion  ?  And  per  Vaughan  Ch.  J.  in  delivering  the  opinion  of 
the  Court,  wrecked  goods  are  no  goods  imported  within  the  intention 
efthe  aB ;  .and  confequently  not  to  anf^er  the  King's  duties} 
for  goods  as  goods  cannof  offend,  forfeit,  unlade,  pay  duties,  of 
the  like,  but  nien  whofe  goods  they  arc*  And  wrecked  goods 
have  not  owners  to  do  thefe  offices,  when. the  aft  requires  they 
fliould  be  done ;  therefore  the  aft  intended  not  to  charge  the  duty  \ 
Upon  fuch  goods.  And  judgment  for  the  plaintiff.  Vaughn  159* 
i^o.  1^2*  Mill.  23  &  24  Car.  2.  C^  B.  Sheppard  v.  Gofnold  &  al'. 

Kt%  (t.  a)  Thi 


$n  ^tmmibt,  of  ti^e  Hin^. 


(1.  a)  The  Caufefor  which  they  were  granted* 

£  I .  nr  H  E  fubGdy  of  tonnage  rf  wines  was  granted  to  E.  4.  in 
"■•  the  fourth  year  of  his  reign  in  fpecial,  for  tbe  fi^tfftari 
and  cuftody  of  the  fea^  and  this  appears  by  the  12  £•  4.  cap.  3. 
where  provifion  is  made  to  prevent  the  defceit  ufed  not  to  pay 
the  fubCdy.  B.  Cuftomes.  16.  9  H.  6.  12.  i  E.  6-  cap.  ij-  re- 
cites that  as  well  King  H.  8.  as  H.  7.  and  other  progenitors  Kings 
of  England  time  out  of  mind  &c.  have  had  granted  unto  tbcnif 
and  enjoy  d  of  the  commons  of  this  realm  by  authority  of  parliamai 
for  the  defence  of  the  fame^  and  keeping  and  fafeguard  of  thejeasfiit 
the  intercourfe  of  merchandize  fafely  to  come  into  the  fame  yonr  realKj 
andto  pafs  out  ofthefatne^  certain fums  of  money  named  fuhft£es^^ 
all  manner  of  goods  and  merchandizes  coming  in  and  going  out  of  the 
fame  your  realm,  and  now  for  the  great  charge  of  the  King  fcc 
grants  the  fubfidy  of  tonnage  &c.  and  if  any  be  after  robbcdby 
pirates  or  lofes  his  goods  by  misfortune,  he  fliall  have  power  to 
ibip  fo  much  again  without  paying  cuftom.  i  Ma.  caf*  l8« 
famejlatute  renewed,  I  EL  19.  accordingly."} 


(I.  a.  2)  Cuftoms.  Defratiding  the  King  of  hU 
Cuftoms  ;  punijhed  or  relieved ;  and  what  fliall 
be  faid  a  Defrauding  }  and  Pleadings  as  to  For- 
feitures. 


i.  A  N  inforfftatiort  for  the  King  fof  iranfporiing  12,00  clotha, 
"f^  the  cuftom  not  being  paid ;  the  defendant  p/f/«if,  that  he 
did  not  tranfport  any  uncuftom*d  clothes  \  a  verdift  isfowid^  that 
the  defendant  trinfportcd  1 100  flatute  clothes y  ^bicb  amount  t9 
the  1200  clothes  mentioned  in  the  count,  and  thai  the  defendant 
bos  not  paid  cuflom  for  600  of  thefe  1 100  clothes,  and  has  paid 
cuftom  for  the  reiidue  of  them :  the  Kiitg  had  judgment  for  all 
the  1 200  clothes,  and  affirmed  in  error.  The  defendant  pleaded 
in  the  principal  cafe,  that  he  did  not  fbip^  any  tliat  had  not  paid 
cuftom,  and  it  was  found  that  lie  fhipped  600,  cuftom  not  being 
paid.  Jfbe  had  pleaded  Not  guilty y  the  King  had  teen  barred  Jif 
fo  much  as  be  bad  paid  cuftom  for.  Note,  Neither  the  quality  nof 
the  meafure  of  the  clothes  are  mentioned  in  the  declaration  \  and 
yet  it  is  welL  In  the  principal  Cafe  the  verdift  of  the  jury  for 
600,  that  had  not  paid  cuftom,  is  a  full  verdifl:,  which  gives  a 
forfeiture  of  the  whole  to  the  King.  The  finding  that  cuftom 
was  paid  for  500  clothes  is  out  of  the  iflue^  and  furplufage« 
Jenk.  191.  pL  96*  cites  21  H.  7* 

a.  TIk 


IPrcrogatiDc  of  tt^t  fting.  tsn 

H.  The  ftatute  of  l  E.  6.  c^  12.  crdains^  That  if  any  merchant  The  law 
unlades  any  of  his  goods ^  the  cujiom  not  being  paidy  or  the  colleElor    °  y^^"^  ^f 
agreed  with  y  the  goods  fl}all  he  forfeited.     Jciik.  207.  pi.  38.  curtom  is, 

thar  if  any  . 
fart  he  not  cvftomedy  the  ^htle  is  fcrfelud ;  but  nut  the  Jhif  for  a  fmalt  matter  not  cuJi«meJ» 
38  E,  3.  Jcnk.  191.  pi.  9*^. 

A  merchant  ftrangcrin  his  voyage,  by  renfon  cf  z.  great  tempeft  which  happened  to  him  in  hit . 
voyage,  /»  tighten  thejhif  threivjo  much  of  bit  mercoandixe  into  thefea^  that  he  did  not  certainly 
know  how  much  it  was  ;  upon  his  arrival  in  port  he  notified  it  to  the  colleBor^  and  they  agreed  for 
To  much,  and  if  more  was  found  in  the  fhip,  that  he  ihou'd  pay  for  it.  Refolved  that  this  uncertain 
agreement  was  fuff.cient,  bccaufc  of  the  faid  cafualty,  and  the  merchants  invincit^te  ignoratfce  of 
the  contents  of  the  lading.  Jenk.  207.  pi.  38.— PI.  C.  i.  Mich.  2.  £.  6.  Reni^er.  v.  i*ogoilV 

3.  A  tinner  articles  to  deliver  tin  to  the  merchant  cuJtonufree\ 
after  delivery  it  is  feifed  for  cuftom ;  and  the  merchant  fucs  to 
be  relieved,  but  is  not,  but  his  bill  difmifled ;  for  it  is  infraudem  r   ^qa    1 
regis.     Hill.  26  &  27  Car.  2.  Chan.  Cafes  256.  PapiJion  v.  Hix. 

\_For  more  of  Cuftoms  Scc.fee  the  Acls-  of  Parliament  under 
fhat  Heady  which  are  too  ma?7y  to  take  in  here,] 


{K.  a)  Mines, 


5«  (V.) 


[i.  I  E.  2.  T?  OT.  Fin.  Memb.  15.  Dc  miriera  plumbi  capta  in 

mantts  Regis,] 

[2.  I  E.  2.  Rot.  Chartar.  Mcmb.  9.  pro  Petro  de  Gavefton 
comite  Cornubie.  The  King  granted  totum  comitatum  &c. 
Petro  Gavifton  militi  &c,  and  all  the  mines  which  were  of  fach 
county  of  Cornwall  Isfc,  and  that  he  fhould  be  vifcount  &c.] 

[3,  3  E,  I,  Rot.  Pat.  Memb.  29.  De  mincra  commifTa  ren- 
dring  rent  &c.] 

[4,  10  E.  I,  Rot.  Memb.  9.  The  King  had  noinera  de 
^Idevejlon  in  Cumberland:] 

f  5,  8  E.  2.  Rot.  Pat.  part  2.  dorfo  j  Nejlannum  ducatur  ex* 
ira  rcgnum  anieqttam  cttneat,  apud  LoflwithieL     M,  4.  and  7. J 

[6.  Rot.  Pari.  8  £.  2.  Memb.  6.  dorfo.     Upon  the  petition  of 
the  town  of  Lojiwithielin  Cornwall^  it  was  ordained  per  audi  tores 
petition  um,  that  tin  fhould  be  weighed^  coined yfealed  isfc»  there  isfc.  ] 

[7.  Rot.  Pari.  8  E.  2.  Memb.  7.  Upon  the  petition  of  the 
commons  of  Devon,  complaining  that  their  arable  lands  were 
*wajted  hyftich  as  worked  in  the  flannaries^  J.  de  F.  and  Jo.  de  T, 
are  appointed  guardians  of  the  llanncries  to  enquire  of  thefe  com* 
f  taints  J  and  do  what  fhall  be  for  the  profit  of  the  King  and 
country.] 

[8.  Ibid.  Memb,  12.  Petition  of  the  Commonalty  of  Comc- 
wall  for  the  ordering  of  theflanneriesj  where  they  complain  that 
A.  de  Pifane,  to  whom  the  King  had  granted  ftanneries  of  the 
faid  county,  diflreined  them  to  weigh  the  tin  at  Loilwithiel,  and  •  Orig.  » 
to  fell  it  to  him  weigh'd  by  unlawful  weight,  and  did  not  give  ^T-^u'^^ 
for  the  *  bed  but  40  s.  where  they  might,  of  other  merchants,  feemi 
take  fix  marks,  wherefore  by  reafon  that  the  tinners  cannot  have  AouW  be 
the  f  value  of  their  workmanfliip  of  the  tin,  by  which,  whereas  ("^^'^"''0 
he  Jiad  before  3000  tinners  working  in  Cornwall  for  the  profit  \  ^^  ^^ 
q{  th^  King,  now  be  h^s  but  500  tinners^  thereby  the  King  will  v. 

A  a  3  lofc    ' 
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•Orig.   i« 
(come   lis 
iifeat  ore.) 


[   '.95  ] 


lofc  this  year  600 1.  at  leaft,  and  more  aftcrwrards ;  and  Acre 
they  fay,  that  in  taking  their  tin  ag%tnil  their  will,  and  by  tbe 
iatd  falfe  weights  he  has  gain'd  3000 1.  and  all  taken  for  the 
King  &c.  fo  that  they  cannot  have  other  nierchandizes  for  thor 
tin  &c.    Vide  this.] 

[j^.  Other  petition  there  is  to  have  Jttjlices  io  coim  there  every 
(que  eft  icy  y,^fr  Qf  Qnce  in  tiuo^  to  take  inquefts  for  the  diftance  of  the  placd 
<uie'i«7cni$  ^o  go  to  the  Courts  of  the  JCing's  Bench,  Common  Pleas,  and 
A. « ^r.qiifts  the  Exchequer  i*  that  it  is  the  cuftom  here  that  the  people  of  in- 
d'eftniercot  qucfts  opght  to  cojnc  to  the  Courts  &c.] 

]es  Courts  ^c) 

♦  This  be-  [10.  Other  petition,  that  where  in  all  England,  ^  man  *  ouglit 
longt  noMo  ^Qf  jQ  ^jjjjg  />r//>/  of  Wines  till  after  the  fal^  of  10,  arid  9  ton  and 
luhoiR).  ^"  hzlff  and  his  minlfters  in  Cornwall  take  the  prifes  after  the 
fale  of  9  ton  and  an  half  to  the  damage  of  the  people,  where- 
fore they  pray  that  they  may  pay  the  common  prifes  as  others 
in  England.  Other  petition  that  the  Judices  diould  not  come 
as  they  ufed  to  do  in  Auguft,  and  in  Lent,  when  the  peopJi 
ought  to  favc,  and  get  their  living,  to  the  great  grievance  of  the 
people  &c.  And  that  his  nunifters  and  others  in  Cornwal  do 
not  ufe  other  meafures  th^n  other  people  in  other  counties  of 
England  *  now  ufe  &c.] 

[11.  Rcfponf.  afligncntur  Jo.  de  Foyle  &  Rich.  Ptbhamp- 
ton  ad  inquirendupn  &c.  veritat.  8c  (i  fit  ad  dampnum  Regis  & 
de  eo,  quod  Invcnerinr,  certificent  Reg.  &  Confil.  &  ultcrius 
ibidem  fiat  qqod  dc  jure  fuerit  faciendum.] 

[la.  Rot.  l?arl.  21  E.  3.  N.  27.  The  Commons  pray  that  the 
////  of  Cornwall  be  fold  to  all  merchants^  and  not  that  one  alone 
fliall  buy  it  in  grofs,  as  they  complain  that  one  Tidman  of  lin- 
borgh  now  docs  to  the  grera  damage  of  the  merchants.  To  which 
the  King  anfwcrcd,  that  it  is  the  profit  which  belongs  to  the 
prince,  and  it  is  lawful  for  every  lord  to  make  his  profit  of  what 
is  his.  Simii.  *  22  E.  3.  N.  26.  and  ;infwer  is,  that  this  w*ii 
anfwercd  at  the  laft  parliament.} 

13.  It  appears  in  Rot.  Pari.  E.  3.  Anno  11  &  12,  that  the 
people  *y/W  to  the  Kivg  to  dig  filvcr  in  their  own  land.  And 
therefore  it  feems  that  mines  of  gold  and  filvcr  belong  to  "the 
King;  and  fo  it  is  contained  in  Libro  Raftall  de  cxpofitione  termi- 
rorum  Icgum  Anglise  tit.  Treafure  trove,  and  at  the  requefl ofore* 
foul  King  E,  3.  granted  that  theyfhall  have  it  rendring  to  the  JCir^ 
the  third  part  ofihcfilver^  and  fo  that  they  make  the  r^  i^tofHaUy 
a?ul  bi'ir.g  it  after  to  his  coir,  age  for  fnrh  alloivance  as  others  have  \tho 
bring  plate  to  the  mint.  And  it  feems  that  it  is  noftatutej/cr 
the  King  the  Lords  and  the  Prelates  alTented,  and  there  is  iio 
mention  that  the  Commons  afiented.     Br.  Prerogative,  pi.  134. 

14.  yind  it  is  further  there  agreed,  that  of  other  treafure  the 
King  f]: nil  have  the  one  moiety^  and  the  oivfier  of  the  fsii  the  other 
moiety  And  tl.ercforc  it  fccras  thnt  miiie  of  gold  &c.  is  taken  for 
tre,?i'':rc,  t  d  in  the  reading  of  rit::jamcs  how  that  the  preroga- 
tive of  the  King  is  a  trcatilc  of  the  common  law,  and  not  ftatute 
nor  declaration  by  parliament,  and  good  proof  cf  this  l]>erc  in 
Fro\\  ikc*s  reading.     And  it  feems  by  Fitzjamcs  that  *  mm  of 
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inlj  anijlvtr  is  the  owntr's  of  the  foil;  quaere.     Br.  Prerogative,  owner  ofdit 

*%•  ^o^)^    and  -^ 

P»-  *34-  the  mia«s 

Wgold  and  filver  i€/0>;r  /«  fi>e  Ki'ng^ts  appears  Libro  RalUI,  and  by  the  records  of  the  Tower. 

S.  P.  Fcr  if  the  fubje^  ihoulii  have  them,  he  by  the  hw  coulS  not  coin  fucb  metaU,  nor  pat  « 
print  nor  value  upon  them.  Djv.  I9.  a.  Trin.  a  Jac.  in  tLe  Cafeof  Mixt  Monies}  cites  PI.  C.  3 16* 
The  Cafe  of  Mines. 

'  The  money  of  England  is  the  treafure  of  England,  and  notKing  is  faid  to  be  treafure  trove  '  ut 
gold  and  filvcr ;  and  this  is  the  reafon  that  the  iato  doth  givt  to  the  king  mina  of  gold  and  filva*^ 
thereof  to  make  money,  nnd  niA  any  other  metai  uliich  afubjed  may  have,  hecaufe  Chextet  qioacy 

Cannot  be  made.     2  inft;  577. 

•       ■     •     ■      ■ 

15.  All  the  Juftices  and  Barons  agreed,  that  by  the  law  all  The  King 
mines  of goli  and Jdver  within  the  realm,  in  whatfoever  lands  or  ^^  ij^^  '^ 
foil  it  be  within  the  realm,  helo»g  by  prerogative  to  the  K'mg^  the  jubjrEt 
'with  liberty  to  dig  and  carry  away  the  orcy  and  other  fucb  inci-  ^^  ^'^'^  «*^ 
Sents  thereto,  as  are  of  neceflity  to  get  at  the  ore.   PI.  C.  336.  -^J^d*}^^^^ 

'Mich,  9  &  10  Eliz.  in  the  Cafe  of  Mines.  do  lex  aii* 

quid  alicut 
concedit,  concedere  videtur  &  id  fine  auo  res  ^pfa  efTc  non  poteft.     12  Rep.  13.  Refolved  4  Jac.  in 
Farl.  in  tLe  Cafe  of  Salt«petre. '        . 

16.  \i  gold  or  ftlver  be  in  or$Sy  or  mines  of  copper  ^  or  hrafs^  tin.  But  all  the 
lead,  or  other  bafe  metal  in  a  fubjeft's  foil :  in  fuch  cafe,  as  well  ^?  ^'  J  ^ 

*i  1  \  \   ft  %r        iir  ifi  !•  •         ticcs  ana 

the  gold  and  filver  as  alio  the  bale  metal  belongs  dc  lure  in-  Barons  con* 
iirely  \6  the  fubjed  who  is  proprietov  of  the  land,  if  the  gold  ^^a,^  that 
and  filver  exceeds  not  the  value  of  the  copper  §r  other  bafe  metdl.  But  g^^^iorfiivcr 
if  the  value  of  the  gold  or  filver  exceeds  the  value  of  the  copper  in  the  bafe 
or  other  bafe  met^l,  they  were  of  opinion,  that  the  Crown  fhould  n^cfai  >"  the 
have  as  well  the  bafe  metal  as  the  gold  and  filver;  and^that  in  \ll^^^^^ 
fuch  cafe  it  fhall  be  faid  Mine  Royals  or  otherwife  not.     But  if  ©f  icfs  va- 
the  bafe  metal  exceeds  the  gold  or  filver,  then  it  draws  the  pro-  i«e  than  the 
perty  of  the  who]e  to  the  proprietor  of  the  land.     Per  Harper,  y^t^rwdi 
Southcot  and  Wefton  J.     But  they  three  agreed  5  that  becaufe  the  bafe  me- 
the  information  waSy  that  the  ore  and  mine  of  copper  contained  in  //  C   596    ] 
gold  and  filver  y  and  the  defendant  did  not  deny  it^  but  fully  confefs^d  *al  >»  the 
i/,  it  fhall  be   taken  that  the  gold  and  ftlver  were  of  toe  greater  I'JJ^^  ^J 
value  i  for  the  befl  Ihall  be  taken  for  the  King  by  intendment,  in  belongs 
imd  therefore  they  ailcnted,  with  all  the  other  Juftices  and  ty  prcroga- 
Barons.  that  judgment  be  given  for  the  King.      PL  C.  336.  in  rr!J!  l^fu 

_        *--, .  r        r  **•  ,  .  '*'     »  *'*'  v,rown»wiin 

the  Cafe  of  Mines.  liberty  todlg 

'  forihefame, 

and  to  lay  it  upon  the  land  of  the  fubje^  and  to  carry  It  away,  and  that  in  fuch  cafe  it  (hall  be  call'd 
MineK'iyal.  Pl.C.  x^h.  |>.  in  the  Cafe  of  Mines, — But  ibid.  3  ^8.  b.  to  the  end.  The  Reporter  feems 
to  doubc  pfthis  ;  and.  that  if  no  regard  ihall  be  hiid  to  the  quantity  of  the  gold  or  (ilver  in  the  b»fe 
inctal  (there  beiug  Ip^^ii  natiiullyip  every  bafe  metal),  the  King  would  have  all  the  mines  of  bafe 
irietal  in  the  rca  m,  :^J  to  il;;s  lefolution  to  no  purpofe,  there  being  according  to  Agricola  no  fuch 
iriinCi  and  io  the  refoluiion  i^rounded  on  a  defect  of  knowing  the  nalure  of  bafe  mines.  And  there- 
iorc  the  Reporter  liiyb*,  ir  fe^nCis  to  him,  tha(.(l>e  nature  of  bafe  mines  ought  to  be  conlldered,  and  the 
vjlue  of  the  gold  and  fiiverin  the  bafe  m<lal»  and  tllat  it  be  at  leuft  of  fuch  value  as  to  countenait 
the  chargtrof  the  gcttirg  it,  or  otherwife.  in  hisopiftion,  there  isnore<ifon  that  it  Oioulddraw  10  the 
Crown  the  property  of  rhr  bafe  metal,  but  that  the  proprietor  of  the  bafe  metal  (hould  have  the  gold 
and  iilver  jilfo.  Hut  he  fays,  thjt  this  pteCife  point  >vas  not  put  to  ihe  Judges  for  their  judgmenr. 
For  by  the  coi)fc(i'al  of  the  defepd.mt,  that  the  ore  contained  g  Id  or^filvcr,  which  (hould  be  in- 
tended the  belt  for  the  JCinj;,  difch^rg'd  them  of  this ;  for  the  defendant  ou^hi  to  kivejl^^^vn  th*it 
tlit  ore  contained fomtfiiXier  but  not  the  gr/atrr  vaiutt  nor  fo  much  as  ^-uuld (inf^utr  the  ctarfre  { 
^bjque  hoc  that  it  contained  goid  or ^Iver  in  other  manner,  and  then  by  this  op  the  like  pleadinji  the 
JudtTCS  mudluve  taken  notice  thereof  in  point  of  judgmeat,  which  now  by  the  pleading  was  pi^tcr. 
i&itteJ  i  and  for  the  more  clear  undcrlUadiiis,  wiiciber  any  bAfc«miiie  is  without  any  gold  or  liirer. 


It 


S^S  W^miSBLHtit  of  (t^  ftins; 

It  is  (ood  to  know  tuthon  and  experience  i  for  the  truth  of  this  nutter  oughf  to  dircft  the  ]i^«' 
pMstt  of  the  Judges* 


17.  If  ore  or  mine  be  in  the  foil  ofa/nt/e&f  rfcopperytitij  lead 

0r  trofiy  in  which  is  no  gold  orji'verj  the  proprietor  of  the  foil 

Ihall  have  the  ore  and  minei  and  not  the  King  by  prerogative ; 

for  in  fuch  flerile  bafe  mettal  no  prerogative  is  etven  to  the 

King;  agreed  by  all  the  Juftices  and  Barons.     PI.  C^  336.  b. 

in  the  Cafe  of  Mines. 

Wnt  mitoM        18.^  Mine  Royaly  whether  of  bafe  metal  containing  in  it  gold 

of  gold  and  q^  fiivcr,  or  be  it  of  pure  gold  and  Clver,  mtty  by  ffrtuit  of  the 

w!h^itb.    King  he  fevered  from  the  Crown  and  granted  to  another  \  for  it  is 

0kt  f fecial    not  an  incident  infcparable,  but  that  it  may  be  fevcr'd  by  apt  and 

mrJs\  for  ^r^^^  ^t'Wj;  aj^reed  by  all  the  Jufticcs  andBarons.Pl.  C.  336.!). 

ffm  the"    i"  ^*^^  Cafe  of  Mines. 

Jwing's  prerogative.  Jcnk.  277.  pi.  99. 

Kotonly  the       ip.  It  was  refolved  In  the  Star-Chambcr,  Mich.  4  Jac.  That 

r '"P  f,.  the  Kintj  had  not  the  pre-emption  of  tin  in  Cornwall  by  any 

their  times,  prerogative.     For  ftanni  fodma,  nor  plumbi  fodma  «c.  or  other 

but  alfo  the  fuch  hofe  ntlnes^  do  not  belong  to  the  King  by  his  prerogative,  but 

Dukes  of  ^   ^^^  fubjccl  which  is  owner  of  the  land.     But  the  pre-emptiGn  of 

their  times,  ttn  tH  Cornwall  belon^rs  to  tlie  Kir.^  as  an  ancient  right  and  in<* 

hare  had  heritance  due  to  tlie  Kiii^,  as  well  of  tin  in  the  land  of  the  fub- 

'm  t  o^'of  i^^*  ^*  ^^  ^^^  proper  demcfncs.     And  tho'  a  reafon  cannot  now 

tin;  which  bc  eafily  rendered  of  things  done  before  time  of  memory,  yet  it 

is  a  p"vi-  may  well  be,  that  all  the  lands  of  the  county  were  the  dcmefncs 


lege  bcUng-  ^f  ^j^^  Kine,  and  that  upon  pant  of  the  land,  the  King  refervcd 

mg  and  re-     ,  .         *^    1  •     r  ir      t  •  r   •     i_   •  r  ^     •      • 

fcrvcd  unto    the  mines  tohimfelr ;  the  mines  or  tin  being  ol  great  antiquity; 
themfelvcs    and  as  all  land  is  mediately  or  immediately  derived  from,  and 


^hartcrs^  held  of,  tlic  Crown,  fuch  a  profit  apprender  may  have  a  rca^ 
of  libentcj  fonable  commencement.  And  where  ufag^e  has  allowed  it  to 
granted  wn-  the  King,  it  doth  belong  to  hi  in.  True  it  is  tliat  all  the  county 
**^  *^which  ^^  Cornwall  was  within  the  King's  foreft,  and  that  it  was  dif- 
appe'rtainji  afForcfted  by  King  John,  as  appears  by  Campden.  And  what 
uiHo  them,  confideration  the  county  gave  for  it  to  the  King  concerning  tin, 
"*'v'd^b°*  tannot  now  appear  \  but  it  appears  plainly,  that  *  before  the 
thcLcarried,  33  ^'  !•  ^^^  ^^-^  ^P^ '''  Cornwall  and  Devon  alfcy  to  ivbcmfoe^xer  the 
■Rationcpro-  land  belonged y  apf^ertaincd  to  the  A///^  ;  and  this  is  proved  by  divers 
prieutistan-  ^^prefs  rccords.  12  Rep.  9.  JSiich.  4  Jac.  The  Cafe  of  the 
misdominis  Stannerics  5  where  ieveral  ancient  records  are  cited. 

&  proprie- 

t»riis  quim  ralione  prrerogativ.T  fua??  net  unlike  that  which  other  Kings  have  in  foreign  countrij?, 
r  «,     1  whtrtof  Cafaneus  thus  nakcs  mriui'^n,  Pnr'crturprinceps  in  cmptione  metjllcrum,  a!- 

L  597  J  Icg'Pg  an  imperial  conlVirution  of  the  code  for  proof  tliereof;  and  of  which  prc-ensp- 
fion,  as  by  fome  precedents  rn-iy  be  proved,  both  the  Kings  of  England  and  Dukes  of  Cornwall  have 
TD.^de  lite,  when  cth'-^vile  ther  itood  in  need  of  money  lor  the  managing  their  affairs.  Dod.  U:d. 
or  the  Principality  01  Wjtes  ^z.  90,  r". 

•  In  anfw'  r  to  an  objection  ihat  this  llatntc  extends  only  to  tin  within  the  land  of  the  Kin;  htm- 
fvU,  it  was  refolved,  that  by  tJiC  faid  claufc  ftJnf  i3 fundert Jiannum  territ  tfjirit  65?  v*^/i  irftriM 
iS  altorum  qmt/rutncMn^ue  ^c.  Jicut  anfifuLas  confuevit  Gfr.)  it  is  manifeflthat  the  Kinj;  hath  aH 
fhe  tin,  as  well  in  the  land  of  li.c  :'uhjec1  as  in  hii  own  proper  land.  It  (hall  he  abAird  that  the 
King  fhall  refcrve  the  emption  of  his  own  tin.  The  King  grants  llannatoribuf  noftris,  divers  liber- 
rtcs  an-l  immunities,  which  are  aUenjoy'd  as  well  by  the  tinners  in  the  lands  of  the  ruhjc^t,  as  by 
»h'>fe  in  the  lands  ot  Uis  K«ng  &wi    1%  R^p*  zi»  the  Cafe  of  the  Sunnart^s. 

ao.  The 
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20.  The  minlfters  of  the  King  cannot  undermine^  weaken,  &t 
impair  any  of  the  ivalls  or  foundation  of  any  houfes  or  out-houfes. 
Or  harties,  {tables,  dove-houfes,  mills,  or. any  other  buildings^  nor 
dig  in  the  floor  of  any  man(ion-houfe.  la  Rep.  13.  Refolved 
In  Pari.  4  Jac*  in  the  Cafe  of  Saltpeter. 

2 1 .  Nor  in  the  floor  of  any  barn  imployed  for  houfing  com,  hajf^ 
&c.  But  they  may  dig  in  the  floors  offlables  and  ox-hmfes  \fo  that 
there  be  fufficient  room  left  for  the  hories  &c.  of  the  owner, 
and  fo  tftat  they  repair  it  in  convenient  time,  in  as  good  plight 
as  it  was  before.  Alfo  they  may  dig  in  the  floors  of  cellars  and 
^fatdts^fo  that  there  be  fufficient  room  for  the  neceflaries  of  the  ^ 
owner,  and  fo  that  the  wine,  beer,  and  other  neceflTaries  of  the 
owner  be  not  removed,  or  in  any  fort  impaired  \  and  they  may 

dig  any  mudwalls^  which  are  not  the  walls  of  any  inanfwn^houfe^  fo 
thai  order  be  taken  that  the  manfion-houfe  be  well  defended  as 
it  was  before ;  fo  they  may  dig  in  the  ruins  and  decays  of  any 
boufe  or  buildings,  which  arc  not  pre/erved  for  the  nectary  habita^ 
tion  ofmen^    12  Rep.  i  j.  Refolved  in  the  Cafe  of  Saltpeter. 

22.  They  ought  to  make  the  places,  in  which  they  dig,  fo  well 
and  commodious  to  the  owner,  as  they  were  before.  Refolved* 
12  Rep.  14.  Cafe  of  Saltpeter. 

23.  And  to  work  in  the  pofleflion  of  the  fubje£b,  but  between 
fun^rifing  and  fun-fettingj  fo  that  the  owner  may  make  fatten  the 

doors  of  his  houfe,  and  put  it  in  defence  againft  mif-doers* 
Refolved.  1,2  Rep.  14.  in  the  Cafe  of  Saltpeter. 

24.  And  not  to  place  or^.v  any  furnace  ^  veflTels,  or  othei*  necef- 
faries  in  any  houfe  or  building  of  the  fubjeft,  without  his  confent, 
or  fo  near  any  manfion-houfe  as  thereby  it  may  receive  preju* 
dice  or  difquiet.  Refolved. .  12  Rep.  14.  in  the  Cafe  ox  Salt^* 
peter. 

25.  Nor  to  continue  iil  one  place  over  a  convenient  time,  nor 
to  return  again  into  the  fame  place  before  convenient  time  be 
{)afled.     Refolv'd.  12  Rep.  14.  in  the  Cafe  of  Saltpetre* 

•  26.  Refolved  alfo,  that  the  owner  of  the  land  cannot  be  reflrain^ 
ed  from  digging  and  making  faltpetre ;  for  the  Eling  hath  not 
intereft  in  it,  as  he  hath  in  gold  and  filver  in  the  land  of  the 
fubje£):.  For  the  King  in  cafe  of  faltpetre  hath  but  *  purvey-  •  See  Pur« 
ance,  fo  that  the  property  of  it  is  in  the  owner,  and  for  th^t  he  v«yance. 
cannot  be  excluded  of  the  commodity  in  his  land.  12  Rep.  14* 
ill  the  Cafe  of  Salt-petre. 

27;  The  King  by  his  patents  |^rfl«/j  to  A.  ex  mero  tnotuyjp^ciali  But  if  the 
gratia,  ts*  certa  fcientia^  an  honour  in  fee,  and  all  mines  there ;  '^j"gg»'*nt> 
this  grant  does  not  pafs  mines  of  gold  or  filver,  or  if  they  xobith^*be. 
are  mixed  with  iron,  or  lead,  or  tin,  fo  that  the  filler  to  be '/««;  to  tbe 
extracted  exceeds  the  charge  of  getting  it.    If  there  be  fuch  fj^^  ^* '^* 
mixed  mines  in  the  land  of  a  fubjedi,  and  without  fuch  pro-  fubjta^  la 

Jortion  of  filver  in  them  as  aforefaid,  they  belong  to  the  King,  this  cafe 
enk.  477.  pi.  99.  ~5«^ 

fitver  ptft  I  for  the  mentioning  the  lands  of  a  fubjeA  waives  the  King's  p^rogadve  lA  this  cafe  |  t^ 
the  Kiog  can  have  no  pther  mines  in  the  landi  of  a  fubj^.  JcqJl.  277.  pi.  99, 

a  08*  I  ^. 
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28.  iTT.  ^  M.  Stat  I.  cap.  30./  4.  enafk.  That  wjwVj)^ 
to'ypfr^  tiriy  inn  or  /end /ball  be  adjudged  a  royal  rfline,  allbo*  gold  of 

Jilver  may  be  extra  Bed  $ut  ofthefahie* 

29.  5  fF.  v3*  M.cap,  t.f,  3.  cnaftSjThat  all  proprietors  afmmt 
tvkerein  arty  ore  fi.d  1  he  founds  in  nvhich  there  is  co  per,  tin,  iron ^  or 
leadyjhall  hold  and  enjoy  the  fame -^  notwithjlanding  thatjucb  mines  w 
ore  [kali he  claimed  .to  be  royal  mines, 

S.  3.  Provided  thai  iheif  Mnjejiiesy  and  all  claiming  rvjMl  m:nes. 
under  them*  may  have  the  ore  of  fuch  mines  {other  than  tin  ore  in  the 
counties  of  Devon  and  Cornioill )  paying  to  the  proprietors  %vithin 
30  days  (ifter  the  ore  is  I 'id  upon  the  banksy  and  before  the  fame  be  re^ 
moved^  the  rates  following^  viz.  for  all  ore  *wafhed  ihherein  is  copper^ 
16/.  per  tun;  and  for  all  ore  tvaflied  tvhcrein  there  is  tirij  ^os.  per 
tun\  and  for  all  ore  wnfhed  it' herein  there  is  ironj^os,  per  tun;  and 
for  all  ore  luijled  nvherein  there  is  leady  pV.  per  tun ;'  and  in  default 
of  payment^  it  pall  be  lawful  for  the  proprietors  to  dijpofe  of  the  ore. 

S,  4.  Noth  ng  in  this  aSt  foall  alter  the  charters  granted  to  tie, 
tinners  of  Devon  and  Cornivall^  or  any  of  their  liberties,  or  maki 
Void  the  la*ws  of  the  flannaries, 

(S.  a.  2)  RetegatJoti. 

fl3.TN  the  time  of  E.  i.  there  was  a  mine  of  fdver,  i  E.  iV 
^  Rot.  Pat.  I  part.  M.  4.  26  E.  2.  Rot.  Fin.  M.  11.  Dc 
minere  auri  coUigend.  pro  Rege.  Among  the  petitions  in  the 
parliament  18  E.  i.fol.  2.  there  is  fuch  petition,  Stephanui  de. 
Afbby  de  Lcndsnpefity  quod  Rex  ci  nifereatury  l^  quod  concedere  veltt 
\  quod  pojfit  ifigredi  civitaiem  ad  firpervidenda  bonafua  qua  non  vidit 
perqu  tuor  anncs  \2fc.  Jurat  quod  non  fa  Jet  quicquam  contra  Regent 
vel  coro7!amy  nee  cofitra  paccm,  ^  Rex  recipit  eum  adgratiam,  1st  ad 
rhoram  in  civitatc.  ] 

[14.  2  E.  1.  Rot.  Claufo  Rlemb.  13.  Rex  majori  &  viccco- 
mitibus  London  &c.  Prccipimus  ixc.  quod  fi  Richardus  A. 
&c.  quos  vos    occafione  qurirundam  trar.fgrpflicnum  cis  im- 

J)ofit  ccpiflis  &  in  prifona  noHra  de  Newgate  detinetis,  taftig 
acrofanclis  evangL]iis;V/rfl'L»m/// coram  vcbis  J/W  ipjl  de  catero 
incivitate  prad'icf,  tn-yrum  n:,nfacie7it  nee  ad  eandem  fine  noftra  £c 
civlum  ejufdem  civitatis  llccnlla  non  rcvertentury  tunc  eos  a 
pvif(;na  prcdi£ia  dtliherctis  &  cninia  bona  &  catalla  fuapervoa 
occafione  predicia  arrcibita  reflituatis  cifdem  &Crf] 

15.  Exile  for  a  time  is  fiiid  by  fome  to  be  a  relegation.    Co» 

L^t.  133, 

(i.  a)   *War. 

•When  the   [i.  51 H.  3.  t  TTDifl.  Kcnnilworth  ennfted  inter  alia,  Thcythat' 
i^;;',"t[e  -^^have   nothU^^r  fhnll  fweary  finding  fufficicnt. 

igtMi  aad     futtty,  tl^itfsoilOi  thenccfoitH  thcyfhall  kap  ihepeace^  and  fuffer 
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fatisfaftion  and  penance  after  the  judgment  of  the  churchy  ex-  t^e  Juices 
ccpt  perfons  baniflicd,  to  whom  the  King  only  may  remits  J        ISJftcn^f'ih* 

fftme  may 
by  law  protect  men  from  oppreiTion  and  Tiolence,  and  dlih-ibutejuillce  to  all,  it  isfaid  to  be  time  of 
peace.  So  when  by  invafion,  infurredion,  rebellions  Sec.  the  peaceable  courfe  of  iuftice  is  dif- 
turb'd  and  ftopp'd«  fo  as  the  Courts  of  juftice  be  as  it  were  (hut  up,  then  it  it/at  J  to  he  time  ofntaf* 
And  the  trial  hereof /4  by  the  *  Record*  and  Judge*  of  the  Courts  ofju^ice  \  for  by  them  it  will  ap- 
pear whether  juftice  had  her  equal  courfe  of  proceedings  at  that  time  or  no;  and  this  fliall  not  be 
tried  by  jury.  Co.  Litt.  249.  b.— - — To  make  a  folemn  war  according  to  the  law  of  nations,  two 
things  are  required,  ift.  That  the  waging  thereof  muft  on  both  ftdes  be  by  the  authority  of  fucla 
as  have  thefupreme  power  in  the  commonwealth.  2-  That  certain  rites  or  ceremonies  be  u»'d 
therein.  But  of  pub.iclc  war  lefs  folemn,  it  ts  otherwife  ;  for  they  may  be  without  thoft  cere- 
inonies,  and  agatnift  private  perfons,  and  be  waged  by  any  magiftiate.  See  Grotius  de  Jure  Belli 
&c.  iftpart,  cap.  38.*<^Spelm.  GlofT.  verbo  Guarra  als.  Guerra,  tranflates  ic  Bellum,  and  that  it 
fignifies  not  only  thatpublicic  war  which  is  waged  by  Princes,  but  private  war  alfo,  which  is  be- 
tween families,  capitali  inimicitia  .quamy^/Vam  vocanrj  conflitutas. 

The  getting  of  letter*  of  refrifal  agaiftft  a  nation^  docs  not  make  a  war  between  both  States ;  nor 
can  they  be  faid  to  be  at  enmity  Molloy  10.  cap.  Marg.  10.  cites  12  £.  3.  fol.  ij.  Coma  Rega 
tt  Concilio  in  Camera  Stcllarum.  Mich.  2  R.  3.  fbl.  2.  a. 

[2.  And  after,  in  the  fame  ftatutc,  if  there  be  any  of  whom 
It  \s  fuppofed  that  he  will  make  ox  procure  tvar^  the  Lord  Legate 
itnd  the  King  {hall  provide  fuch  furety  as  ihall  feem  expedient, 
\yj  fendhig  them  out  oftht  realm  for  the  time,  or  otherwife  as  they 
ftall  think  convenient.] 

[3.  P.  13.  E.  2  B.  R.  Rot.  12.  The  cuflodes  of  the  truce 
give  licence  to  certain  men  to  go  and  fell  and  buy  their  merchan* 
dizes  in  Scotland^  which  was  then  enemy  of  the  King.  And  for 
this  the  merchants  were  impleaded  ;  and  tho^  the  licence  was 
Void,  yet  they  arc  pardoned  by  the  King.] 

[4.  Rot.  Pari.  3.  H-  5.  1  Part.  N.  The  Commons  •  Orij.  ii 

fray,  that  where  any  malcfuBors  take  any  goods  ^  of  one  coming  (^^^  J»* 
fr^n  Flanders^  -and  any  of  them  bring  part  of  the  goods,  to  the  '^°*'' 
value  of  40 s«  to'the  vill  of  Sandwich  j  and  upon  fuggcftion  to 
the  King  a  commiifion  was  granted  to  the  conftable  of  Dover, 
to  levy  of  the  vill  aforefaid  Sol.  (for  fo  much  was  fuggefted  to 
be  brought  to  the  vill) ;  and  therefore  pray  that  this  commiflion 
be  repealed,  becaufe  it  is  againil  Magna  Charta,  upon  fug-» 
geftion  without  proof  at  the  common  law.  Anfvvcr;  Be  the 
Execution  in  the  matter  by  the  Chancellor  of  England,  accord- 
ing to  the  fortn  and  eiFedl:  of  truces  lately  made  between  th« 
realm  of  England  and  thofc  of  Flanders.] 

[5.  Rot.  Pari.  43.  E.  3.  N.  25.  The  King  granted  to  all  his  Prynnc't 
lieges,  that  they  fliould  hold  to  them,  and  their  heirs  all  lands,  ^b"'i!^o** 
tallies,  cities  &c.  in  France  which  they  ftiould  conquer  there  &c.*J  No.  25.  * 

That  tijey 
fliould  enjoy  and  bear  all  fuch  &c.  except  to  the  Kin^,  all  royalties,  and  the  lands  of  the  church/ 
aind  that  every  perfon  of  his  own  con4uc{l  and  piov^eUlhould  have  charters. 

\6i  15  H.  6/  tap.  7.  It  was  complained  that  alien  friends 
freighted  the  fhips  of  alien  enemies,  in  fupportation  of  tlcfaid 
enemies,  by  which  it  is  enafled,  Inafmuch  <as  it  is  not  contrary 
to  the  league  between  the  King  and  fome  of  his  allies,  that  if 
h  happen  that  any  merchandizes  of  the  aliens  of  the  amity  afore- 
faid, be  taken  by  the  faid  lieges  after  &c.  or  any  i^ips  or  vcflels 
of  the  faid  enemies  of  the  King,  not  being  under  the  King's 

4  faife 
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/tife  conduft  and  ptote&ion^  that  then  the  fald  iieges  mat  tktf 
.Vttain  and  enjoywithbut  any  impeachment  or  reftitudon  tncreof 
to  be  made.    This  was  ordained  to  continue  for  two  years,  and 
>  longer  if  the  King  pleafe*    i8  H.  6.  cap.  9.  accordingly.] 

[7.  It  is  lawful  to  take  the  {hips>  goods  and  merchandises  of 
the  King's  enemieS)  if  they  have*  net  fafe  conduBs  inroiPd  iji 
Chancety^    20  H.  &.  cap.  I.  27  H.  3.  Rot.  Vafcon.  Charter  and 
.  Patent.  In  Mr.  Selden.]  ', 

[8.  The  King  grants  licence  to  to  take  the  goods  of 

Kis  enemies  by  land  and  by  fea^  fo  that  the  King  haTC  the 
moietyj 
I  600  ]  [9.  2  R.  3«  2.  Per  all  the  Jufticcs  in  the  Exchequer  Chamber, 
The  cafe  jf  q^c  encmy  takes  the  goods  of  another  enemy  upon  the  fca, 
iiifli  mJr-*"  ^**  ^^  ^^^  fpoBatio  nee.  depredatio,  fed  legalis  captio,  prow 
chftnt  quilibet  inimicus  capit  fuper  unum  &  alterum.3 

brought  a 

bill  ia  the  Exchequer  ChauBber  before  the  Ring  and  Council  a^ainft  diven  Englifhmcnt  ftttiat 
forth,  that  depraedatus  &  fpoliatus  fuit  upon  the  fca  josta  partes  Bntanoiae  per  quendam  virum  bel* 
licofom  de  Briunnia  dc  quodam  navi  and  of  divers  mcrchandites  therein,  which  wei«  brought  iatd 
England,  and  came  unto  the  hands  of  diveia  Engiiihrnen,  naming  thera  ;  and  had  procefs  agaiaft 
them :  they  came  in  and  pleaded,  that  in  regard  this  depredation  was  done  by  a  Granger,  and  ixA 
by  the  King's  fubje^s,  thej  ought  not  to  be  puni(hed ;  tor  the^atnte  3 1  //.  6.  caf.  4.  gives  rtfti* 
tution  by  ihe  Chancellor  incancellaria  fibi  vocato  uiu>  Judice  de  uno  Banco,  vel  altero  ;  andby  ibe 
Jfati/U  27  E.  3.  cap.  15.  that  reftitution  may  be  made  by  the  Chancellor  himfclf  Vkithout  uy 
Judge;  it  uas  refolvcd,  (hat  ffMi/fuis  exitaney*  &c.)  who  brings  bis  bill  upon  this  ilafute  to  hsre 
rcl^iiution,  Jihet  prolariy  ^woJ  tgmj>orecafthnu/wif  ae  amiatia  Jeitini  regis  i  and  ali'otlut  he  «fc< 
took  hi iQ  and  robbed  him  was  al(b  fub  obcdieatia  regis,  vel  de  amicitia  domini  legis  five  prtcc'p* 
^uereotis,*  becaufa  if  he  was  an  enemy,  and  as  fuch  took  the  goods,  then  non  fuit  fpo!ia:io,  necde- 
jprxdatio,  fed  legali'scjiptio,  prout  quilibet  in  imicus  capit  fuper  unum  &alienim.  And  this  was  the 
«>pinionofaU  the  Judges  then  in  the  Exchequer  Chamber.  Cited  by  Coke  Ch.  j.  ^  Bulft.  2S. 
JE^fch.  13  ]ac.  in  Marlh's  Cafe  *—  S.  P.  in  the  Cafe  of  Simuel  Pel  aoh  ambairaior  froci  tha 
King  of  Morocco  to  il)c  States  General,  who  in  his  return  t^k  a  Spanf^Jl.'p,  But  there  Sti*g 
0pem  bcfillity  OetWffM  Spain  and  Ahrocco^  this  in  judgment  of  iaw  is  not  fpoUatio,  bot  le^lis  captio. 
And  it  one  encmy  do  take  the  goods  of  another,  this  is  not  felony.     Cited  by  Cuke  Ch.  I. 

3  fiulit  27.  a8. S.  C.  4  Inft.  15a. Roll  R.  i7«;.  S.  C.  by  name  of  PALACin»»$  Cal'c, 

cited  by  Coke.  And  itbelag  agreed  by  theciviii^uv,  that  the  Spaniih  ambafTador  mi^ht  proieeJ 
civiliter  agaiiift  Feia'^ii  for  the  good^  here,  becaufc  they  me  infoio  amici^  the  Reporter  lays  quz:« : 
for  it  fecms  that  by  ihe  lajv  of  nation*  oue  enemy  may  lawfully  take  froai  att^her.— ~4  lnlt  i)4* 
fays  it  was  refolved  by  Popham  Ch.  |.  and  the  whole  Court  of  B.  R.  Trin.  :  Jac.  to  be  igai:  ll  the 
law  of  England,  to  proceed  civiliter  in  the  Admiralty ;  where  the  rate  waf,  That  tt:e  King  if 
£ng!und  was  in  league  xvitL  Spain  and  the  HUlandtrt^  and  there  yf.»%er.mit^  tetXLten  the  King  of 
Spain  and  Hctiand  \  and  a  Hollander  upon  tJae  higbfea  in  apcrto  palic,  took  the  goods  cf  a  Spa* 
njrd^  and  ifouglt  iLrm  into  England  infra  corpus  comi:aius  ;  acd  bcczufe  the  gocds  weie  ui  *ol^ 
amici,  the  Spaniard  libelled  for  them  civiliter  iu  the  Admiralty,  it  was  reiblvei!  per  tot.  Cur.  cf 
£.  K.  gpon  conference  and  deiiberatioi:,  that  the  Spaniard  had  left  the  property  ot  the  goods  fot 
ever,  and  had  no  remedy  in  fengljr.d  for  them;  anc<  relied  princ:paliy  up'^n  the  book  of  2  R*3* 
being  of  great  authoriiy.  And  I.oiU  Coke  Uy,  1  hat  the  Solicitor  for  the  K':cg  of  Spain  was  s« 
iRlt  mucli  oft'ei;Jed  uiih  this  refulutinn  of  B.  R.  but  wiven  he  had  taken  advice,  ar.J  ui.drrflcod 
tits  region  thereof,  he  was  wtll  fati^heJ  -—^/^nd  it  wasre(blved  m,  Palichic's  Cale«  tl^t  had  H 
*aor  bcCQ  ar.  anb^lTitJor,  he  msuM  u^JK  be  «  pirars  or  a  felon.     Ibtd. 


End  cf  the  Sixtiekth  Volume. 
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